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APPEARANCES: 	 William R. Sch ie f  and Michael J .  S tewar t ,  Esqs. ,  
Washington Regional Of f i c e ,  f o r  t h e  Div i s ion  of 
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Hubert Teitelbaum and Mart in  M. Sheinman, Esqs. ,  
P i t t s b u r g h ,  Pennsylvania ,  f o r  A. J .  Davis Company 
and  Alan J. Davis.  

Sanders  I. Eps t e in ,  Esq., New York, New York, 
f o r  Transport  I n d u s t r i e s ,  Incorpora ted .  

Alan J. Dsvis,  	p r o  s e .  



I, THE PROCEEDINGS 
 

. These are c o n s o l i d a t e d  p u b l i c  proceedings  pursuant  t o  S e c t i o n  3 (b)  

o f  t h e  S e c u r i t i e s  A c t  o f  1933, as amended, ( " S e c u r i t i e s  Act") and 

S e c t i o n  lS(b)  and 15A of  t h e  S e c u r i t i e s  Exchange A c t  o f  1934 ("Exchange 

Act"). 

The purpose of t h e s e  proceedings  is t o  determine:  

( I )  Whether t h e  Commission should v a c a t e  a n  o r d e r  i s s u e d  

on January  23, 1964 pursuan t  t o  Rule 261 o f  t h e  General  Rules  and Regula- 

t i o n s  under  t h e  S e c u r i t i e s  A c t  t e m p o r a r i l y  suspending a Regula t ion  A 

exemption w i t h  respect t o  a p u b l i c  o f f e r i n g  of 75,000 s h a r e s  o f  t h e  t e n  

c e n t s  p a r  v a l u e  common s t o c k  of T r a n s p o r t  I n d u s t r i e s ,  Inc .  ( "Transpor tM)  

o r  e n t e r  a n  o r d e r  permanently suspending such exemption; ( 2 )  whether  . 

i t  is necessa ry  o r  a p p r o p r i a t e  i n  t h e  p u b l i c  i n t e r e s t  o r  f o r  t h e  p ro tec -  

t i o n  o f  i n v e s t o r s  t o  revoke t h e  b r o k e r - d e a l e r  r e g i s t r a t i o n  o f  A. J .  Davis  

Company ( " r e g i s t r a n t u )  and ( 3 )  whether  w i t h i n  t h e  meaning o f  S e c t i o n  15A 

( b ) ( 4 )  o f  t h e  Exchange A c t  t h e  Coolmission should f i n d  t h a t  Alan J. Davis 

(t8Davist*)t h e  p r e s i d e n t  and 100 p e r  c e n t  h o l d e r  of t h e  common s t o c k  o f  

r e g i s t r a n t  is a c a u s e  o f  a n y  o r d e r  o f  r e v o c a t i o n  which may be e n t e r e d  

, h e r e i n  a g a i n s t  t h e  r e g i s t r a n t .  

C h r o n o l o g i c a l l y  s t a t e d  t h e  p rocedura l  f a c t s  are as fo l lows :  

On J a n u a r y  9 ,  1964, t h e  Conunission i s s u e d  a n  o r d e r  f o r  p u b l i c  

proceedings  charg ing  t h a t  t h e  r e g i s t r a n t  and Davis had v i o l a t e d  Sec- 

t i o n s  5 ( a )  and ( c )  and S e c t i o n  17(a)  under  t h e  S e c u r i t i e s  Act and Sec- 

t i o n s  10(b) (5 )  and 1 5 ( c ) ( l )  under  t h e  Exchange A c t  and Rules  lob-5 and 

15cl-2  the reunder  i n  s e l l i n g  and o f f e r i n g  f o r  sale t h e  common s t o c k  of 

Transpor t  to t h e  p u b l i c  between A p r i l  18, 1962 and approx imate ly  June 21, 

1962. 



On January 23, 1964, t h e  Commission issued a n  o rde r ,  pursuant 

t o  Rule 261 of t he  General Rules and Regulations under t h e  S e c u r i t i e s  

A c t  t emporar i ly  suspending the  exemption under Regulation A r e l a t i n g  t o  

t he  publ ic  o f f e r i n g  of t h e  s e c u r i t i e s  o f  ~ r a n s ~ o r tand a f fo rd ing  any per- 

son having an i n t e r e s t  t h e r e i n  a n  oppor tun i ty  t o  reques t  a hear ing.  

Transport  f i l e d  a w r i t t e n  reques t  f o r  such a hear ing.  

The Commission's o rder  charged t h a t  T ranspo r t ' s  f i l i n g s  on 

Forms 1-A and 2-A were not  made i n  conformity with Regulat ion A, under 

t h e  S e c u r i t i e s  A c t  i n  t h a t  both f i l i n g s  contained m a t e r i a l l y  f a l s e  and 

misleading s ta tements .  

On January  20, 1964, t h e  r e g i s t r a n t  and Davis f i l e d  a j o i n t  

answer. I n  a d d i t i o n ,  Davis f i l e d  s e p a r a t e l y  a no t i ce  of appearance p ro  se. 

On February 24, 1964, Transport  f i l e d  i t s  answer. 

The j o i n t  answer of r e g i s t r a n t  and Davis contained a genera l  

d e n i a l  as t o  c e r t a i n  of t h e  charges  and a d i sc l a imer  of s u f f i c i e n t  informa- 

t i o n  upon which t o  base an  answer as t o  t h e  balance of t h e  charges  made 

a g a i n s t  them. T ranspo r t ' s  answer denied g e n e r a l l y  the  a l l e g a t i o n s  made 

a g a i n s t  it and a s s e r t e d  t h a t  t h e  proceedings were a n u l l i t y  because t h e  

Commission's o r d e r  stemmed from improper a c t i v i t y  by members of i ts  s t a f f  

i n  t h a t  they  had l u l l e d  Transpor t ' s  management i n t o  be l i ev ing  t h a t  t he  

Cormmission's i n v e s t i g a t i o n  was confined t o  t he  a c t i v i t i e s  of t h e  r e g i s t r a n t  

and Davis when, i n  f a c t ,  such s t a f f  members were a t  t h e  t i m e  a l s o  i n v e s t i g a t -  

ing Transport .  
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On March 12,  1964, t h e  Commission i s sued  a n  o r d e r  c o n s o l i d a t 

i n g  t h e  proceedings  and d i r e c t e d  that a h e a r i n g  be he ld .  A f t e r  ap

p r o p r i a t e  n o t i c e ,  such h e a r i n g  was h e l d  i n  P i t t s b u r g h ,  Pennsylvania ,  

b e f o r e  t h e  unders igned h e a r i n g  examiner beginning on June  15,  1964 and 

concluding on June  18, 1964. 

Counsel. f o r  t h e  D i v i s i o n  o f  Trad ing  and Markets ( w D i v i s i o n w ) ,  

moved t o  amend t h e  Commissionis o r d e r  t o  conform t o  t h e  proof adduced 

d u r i n g  t h e  h e a r i n g  r e l a t i n g  t o  sales and o f f e r s  t o  sel l  T r a n s p o r t ' s  com

mon s t o c k  made by t h e  r e g i s t r a n t  and Davis through August 31,  1963. T h i s  

mot ion was g r a n t e d  o v e r  o b j e c t i o n  by t h e  respondents .  

A l l  p a r t i e s  were g iven  f u l l  o p p o r t u n i t y  t o  be heard ,  t o  f i l e  

proposed f i n d i n g s  of f a c t ,  c o n c l u s i o n s  o f  law, and b r i e f s .  The D i v i s i o n  

f i l e d  such documents but  n i n e  was f i l e d  by t h e  responden ts  o r  Davis. 

The f o l l o w i n g  f i n d i n g s  and c o n c l u s i o n s  a r e  based on  t h e  r e c o r d ,  

t h e  documents and e x h i b i t s  t h e r e i n ,  and t h e  hear ing  examiner ' s  observa

t i o n  o f  t h e  v a r i o u s  w i t n e s s e s .  

1. Transpor t  r e p r e s e n t e d  i n  i t s  f i l i n g  on Form 1 - A  t h a t  i t  

would manufacture  and sell  i'double a i r  chamber b rakesM and t h a t  t h e  pro

c e e d s  of t h e  o f f e r i n g  were t o  be used t o  e n a b l e  t h e  company t o  engage i n  

such bus iness .  The double  a i r  chamber brake t o  be manufactured by 

Transpor t  was d e s c r i b e d  as a brak ing  d e v i c e  f o r  use  on t r u c k s  and trailers. 

The company r e p r e s e n t e d  t h a t  i t  had been engaged up t o  t h e  time of i t s  f i l 

i n n  w i t h  t h e  Commission i n  r e s e a r c h  and deve lo~rnen tand s e t t i n g  UD i t s  



2. In substance, the Coinmission's orders as amended' and 
 

consolidated alleged that Transport had filed with the Commission a 
 

notification and offering circular in purported compliance with Regula- 
 

tion A c~vering an offering of 75,000 shares of its ten cents par value 
 

common stock at $4.00 per share; that Transport's offering circular 
 

was materially false and misleading; that Transport had filed with the 
 

Commission a report on Form 2-A dated August 10,1962 which also was 
 

materially false and misleading; that the registrant, a Pennsylvania 
 

corporation with its principal place of business at 345 Fourth Avenue, 
 

Pittsburgh,Pennsylvania,is,registered with this Comnission as a broker- 
 

dealer pursuant to Section 15(b) of the Exchange Act on September 8, 
 

1961, and is still so registered and that such registrant acted as 
 

underwriter for this issue of securities and Davis knew, or 
 

should have known, that Transport's offering circular was materially 
 

false and misleading and wilfully employed such circular in making a 
 

public offering of Transport's common stock; and that the respondents 
 

and Davis made other false and misleading statements in the offer and 
 

sale of such stock and that the respondents had used the means and in- 
 

struments of transportation and communication in interstate commerce 
 

and of the mails in making such offers and sales of Transport's common 
 

stock. 
 

3. During the course of the hearing, David Hoppenstand, 
 

("Hoppenstand") president, majority stockholder and chief executive of- 
 

ficer of Transport, appeared as a witness pursuant to a subpoena duces 
 





6. No evidence w a s  presented by these  wi tnesses  o r  any o t h e r  

persons t o  cont rover t  o r  rebut  any pa r t  of t h e  ex tens ive  evidence pre- 

sented by t h e  Divis ion t o  support  t h e  a l l e g a t i o n s  set f o r t h  i n  t h e  

Commission's o r d e r s ,  a s  amended. No in fe rence ' o f  g u i l t  of t he  charges  

made a g a i n s t  t h e  respondents o r  Davis i s  a t t r i b u t e d  t o  any pa r ty  by 

reason of t h e  a s s e r t i o n  by these wi tnesses  of t h e i r  c o n s t i t u t i o n a l  r i g h t s .  

The f a c t s ,  neve r the l e s s ,  a r e  t h a t  t h e  evidence presented by t h e  Div is ion  

was uncontradicted and t h e  c r e d i b i l i t y  of t he  wi tnesses  who gave testi

mony i n  t he se  proceedings was unimpeached. The examiner f u l l y  c r e d i t s  

t he  testimony o f f e r ed  by a l l  t h e  Div is ion ' s  witnesses .  The uncontradicted 

f a c t s  are e n t i t l e d  t o  g r e a t  weight i n  r e so lv ing  the  i s s u e s  r a i s e d  by the  

pleadings.  

I1. TRANSPORT INDUSTRIES , INC. 

7. Transport ,a  Pennsylvania company,was incorporated on Apr i l  26, 

1948 as Hoppenstand Motors, Incorporated.  Approximately twelve years  

later, i . e . ,  on May 9 ,  1960, by amendment t o  i t s  c e r t i f i c a t e  of incorpora

t i o n ,  i t s  name w a s  changed t o  Transport  I n d u s t r i e s ,  I nc .  

8. Approximately two yea r s  a f t e r  i t  changed i t s  name, Transport  

f i l e d  with t h e  Commission,on February 16,1962-a n o t i f i c a t i o n  on Form 1-A 

and an  o f f e r i n g  c i r c u l a r  f o r  t he  purpose of ob ta in ing  an  exemption from 

the  r e g i s t r a t i o n  requirements under t h e  S e c u r i t i e s  Act with respec t  t o  

an o f f e r i n g  of 75,000 sha re s  of i t s  t e n  c e n t s  par value common stock a t  

an  o f f e r i n g  p r i ce  of $4.00 per share ,  f o r  an  aggregate  amount of $300,000. 



9. The public offering of its common stock began on April 18, 
 

1962. According to Transport's filing under Commission's F o m  2-A, such 
 

public offering was concluded on June 21, 1962 with a total 18,843 shares 
 

reported as sold, 
 

10. No registration statement is or has ever been in effect with 
 

reepect to the securities of Transport. 
 

11. The issue was underwritten by the registrant on a "best ef- 
 

fortsw basis, 
 

12. The documentary evidence particularly Transport's offering 
 

circular and Transport's 1962 annual report to its stockholders both of 
 

which were used in offering Transport's securities to the public is of 
 

the greatest importance in these proceedings and, accordingly, the con- 
 

tents of these documents will be discussed fully. 
 

13. The Commission's orders charged that a balance sheet which was 
 

an integral part of Transport's offering circular and which was mailed and 
 

otherwise distributed by the registrant and Davis to persons to whom they 
 

offered and sold Transport stock was materially false and misleading, 
 a 
 

14. The pertinent facts relating to the offering circular and its 
 

preparation may be summarized as follows: Michael Bespalko (ooBespalkooo) 
a 
 

certified public accountant of Pittsburgh, Pennsylvania, who had performed 
 

accounting services in the past for the registrant and Davis, was intro- 
 

duced by the latter to Hoppenstand in January 1962. At that time, 
 

Hoppenstand requested Bespalko to prepare financial statements in connec- 
 

tion with a public offering to be made of Transport's common stock. 
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Hoppenstand s u b s e q u e n t l y  s e n t  Bespalko a copy of  a b a l a n c e  s h e e t  as o f  

December 31, 1961 which had been prepared t h e r e t o f o r e  by Michael  Yarbenet 

("YarbenetM),  a c e r t i f i e d  p u b l i c  a c c o u n t a n t  o f  E r i e ,  Pennsylvania ,  a t  

t h e  r e q u e s t  o f  T r a n s p o r t ' s  management. 

1 S h o r t l y  t h e r e a f t e r , B e s p a l k o  went t o  t h e  , o f f i c e s  of  T r a n s p o r t  

a t  Albion,  Pennsy lvan ia  and asked Mehalko f o r  T r a n s p o r t ' s  books of  accoun t  

f o r  t h e  purpose of p r e p a r i n g  f i n a n c i a l  s t a t e m e n t s  f o r  i n c l u s i o n  i n  Trans

p o r t ' s  o f f e r i n g  c i r c u l a r .  Although T r a n s p o r t  had, by J a n u a r y  1962, been 

i n  e x i s t e n c e  f o r  approx imate ly  14 y e a r s ,  Mehalko informed Bespalko t h a t  

t h e  company had no books of accoun t  bu t  o n l y  had c a n c e l l e d  checks ,  i n v o i c e s  

and correspondence.  A f t e r  h i s  d i s c u s s i o n  w i t h  Mehalko, Bespalko went t o  

see Yarbenet on J a n u a r y  18, 1962 and d i s c u s s e d  a t  l e n g t h , w i t h  him t h e  

f i n a n c i a l  s t a t e m e n t  which ' the  lat ter  had prepared f o r  T r a n s p o r t  s h o r t l y  

b e f o r e  Bespalko 's  v i s i t .  Yarbenet a t  t h a t  t i m e  a l s o  showed Bespalko h i e  

A - - .  
16. Yarbenet appeared as a w i t n e s s  i n  t h i s  proceeding and testi

f i e d  t h a t  he had t o l d  Bespalko t h a t  he had been reques ted  by Mehalko i n  

October  1961 t o  p r e p a r e  f i n a n c i a l  s t a t e m e n t s  f o r  T r a n s p o r t  and t h a t  he  

had been informed by Mehalko a t  t h a t  time t h a t  T r a n s p o r t  had no c o r p o r a t e  

books o r  r e c o r d s  o t h e r  t h a n  c a n c e l l e d  checks ,  i n v o i c e s  and correspondence.  

I n  a d d i t i o n ,  Yarbenet t e s t i f i e d  t h a t  Mehalko had g i v e n  him a balance  

e h e e t  of T r a n s p o r t  as of  June  15,  1961 which she  had p r e ~ a r e dh e r s e l f .  
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There was no evidence i n  t h i s  record t h a t  Mehalko had had any  bookkeep- 

i ng  experience o r  o t h e r  t r a i n i n g  i n  account ing o r  t h a t  t h e  balance shee t  

prepared by Mehalko was supported by any f i n a n c i a l  r eco rds  o f  Transport .  

I n  f a c t ,  the  evidence w a s  t o  t h e  c o n t r a r y  because Mehalko t o l d  Yarbenet 

t h a t  Transport  d i d  not main ta in  o rd ina ry  co rpo ra t e  books of  account and 

t h a t  t h e  company on ly  had the  meager r eco rds  a l r e a d y  descr ibed.  

17. Yarbenet a l s o  t e s t i f i e d  t h a t  based on t h e  balance sheet  

prepared by Mehalko and t h e  cance l led  checks,  invoices ,  and correspondence 

which had been furn ished  t o  him by h e r ,  and on h i s  conversa t ions  with 

he r ,  he prepared a balance shee t  f o r  Transport  as of September 30, 1961. 

Yarbenet at  t h e  r eques t  of Transport  a l s o  prepared ano the r  balance shee t  

as of December 31, 1961. Yarbenet prepared t h e  latter balance shee t  on 

t h e  b a s i s  of t h e  inadequate  type of r eco rds  made a v a i l a b l e  t o  him when 

he d r a f t e d  h i s  earlier balance shee t  and without t h e  support  of  books of  

account such as are normally maintained by bus iness  corpora t ions .  

18. Yarbenet t e s t i f i e d  t h a t  he had informed Bespalko of these  

f a c t s  dur ing  t h e i r  meeting on January 18, 1961 and Bespalko corroborated 

t h e  testimony of Yarbenet i n  a l l  r e spec t s .  

19. Bespalko t e s t i f i e d  t h a t  he prepared t h e  balance shee t  which 

w a s  made a pa r t  of Transpor t ' s  o f f e r i n g  c i r c u l a r  on t he  b a s i s  of t h e  in-  

adequate ly  supported balance shee t  prepared by Yarbenet, on t h e  basis of 

s ta tements  made t o  him by Mehalko and on t h e  basis of  examining some 

cance l led  checks,  invoices  and correspondance and without any support  from 

any o t h e r  r eco rds  o r  books of account.  
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which had conducted a n  i n v e s t i g a t i o n  of  t h e  r e s p o n d e n t s  i n  t h i s  case al

s o  t e s t i f i e d  d u r i n g  t h e  h e a r i n g  t h a t  he went t o  t h e  o f f i c e s  o f  T r a n s p o r t  

d u r i n g  t h e  c o u r s e  of  t h e  D i v i s i o n ' s  i n v e s t i g a t i o n  and asked Mehalko t o  

l e t  him look a t  t h e  books of  accoun t  of Transpor t  and s h e  informed 

him t h a t  t h e  company d i d  n o t  m a i n t a i n  a n y  books of account. .  Thus, i t  

appeared t h a t  Mehalko had informed a l l  t h r e e  a c c o u n t a n t s  who t e s t i f i e d  

i n  t h i s  proceeding,  namely Yarbenet ,  Bespalko and t h e  Commission's ac

c o u n t a n t ,  t h a t  T r a n s p o r t  d i d  n o t  m a i n t a i n  a n y  books of  accoun t .  

21. No t e s t imony  was o f f e r e d  t o  c o n t r a d i c t  t h e  t e s t imony  of  

Bespalko,  Yarbenet o r  t h e  Commission a c c o u n t a n t  as t o  t h e  s t a t e m e n t s  

made t o  them by Mchalko o r  as t o  t h e  basis upon which t h e  a c c o u n t a n t s  

f o r  T r a n s p o r t  prepared the '  ba lance  s h e e t s  of  t h e  company. 

22. It i s  clear from t h e  r e c o r d  i n  t h e s e  p roceed ings  t h a t  t h e  

ba lance  s h e e t  c o n t a i n e d  i n  t h e  o f f e r i n g  c i r c u l a r  was prepared by Bespalko 

wi thou t  r e f e r e n c e  o r  r e l a t i o n s h i p  t o  t h e  books of a c c o u n t  produced dur 

i n g  t h e  h e a r i n g  by, Hoppenstand. Such books had never  been s e e n  by t h e  
\ 

a c c o u n t a n t  who prepared t h e  ba lance  s h e e t  con ta ined  i n  t h e  o f f e r i n g  

c i r c u l a r  and t h e y  were n o t  employed by him i n  t h e  d r a f t i n g  o f  such docu

ment. They were i r r e l e v a n t  t o  t h e  p r e p a r a t i o n  and composi t ion of  t h e  

ba lance  s h e e t  i n c l u d e d  i n  t h e  o f f e r i n g  c i r c u l a r .  

23. The p roduc t ion  of  t h e s e  books o f  accoun t  by Hoppenstand 

demons t ra ted ,  however, t h a t  i f  T r a n s p o r t  mainta ined books o f  accoun t  t h e  

management o f  t h e  company d e l i b e r a t e l y  wi thhe ld  them from t h e i r  own ac

c o u n t a n t s  and,  i n  f a c t ,  s p e c i f i c a l l y  mis led  them bv informinn them t h a t  





l n u s  i t  was made v e r y  c l e a r  t o  Davis b e f o r e  he and t h e  r e g i s t r a n t  had made 


any  o f f e r i n g  of t h e  s t o c k  t h a t  t h e  company d i d  n o t  have relrahle finnnpinl 


company. I n  t h i s  connec t ion ,  Transpor t  r e p r e s e n t e d  t h a t  i f  i t  d i d  n o t  
  

sell a l l  t h e  s h a r e s  o f f e r e d ,  " the  Company w i l l  u t i l i z e  t h e  proceeds  
  

p r o p o r t i o n a t e l y w  i n  accordance w i t h  a schedu le  o f  e x p e n d i t u r e s  set 
 

f o r t h  under t h e  heading application of Proceeds.*' 
 

26. The formal  appearance and e x t e n s i v e  d e t a i l  of  t h e  ba lance  

s h e e t  and t h e  s t a t e m e n t s  i n  t h e  c i r c u l a r  under  t h e  heading ! 'Application 

o f  Proceeds" were s t r o n g l y  i n d i c a t i v e  o f  T r a n s p o r t ' s  d e l i b e r a t e  i n t e n t i o n  

t o  mis lead r e a d e r s  o f  t h e  c i r c u l a r  i n t o  b e l i e v i n g  t h a t  t h e  ba lance  s h e e t  

was supported by books of account .  and o t h e r  r e c o r d s  such as are normal ly  

main ta ined  by c o r p o r a t i o n s  when i n  f a c t  t h e  balance s h e e t  was n o t  s o  sup- 

por ted .  It may be observed i n  t h i s  connec t ion  t h a t  t h e  ba lance  s h e e t  

p resen ted  f i x e d  assets a t  $49,316.26, i n v e n t o r y  a t  $7,922.48, and d e f e r -  

r ed  charges  a t  $120,874.88 and t h e r e  w a s  no account ing  o r  o t h e r  record  

. 	 ev idence  t o  suppor t  a n y  of t h e s e  f i g u r e s .  It should a l s o  be noted t h a t  

t h e r e  was no ev idence  t h a t  any a p p r a i s a l  of t h e  assets had e v e r  been 

d e ,  and no e x p l a n a t i o n  was e v e r  made as t o  how t h e  amounts ass igned  t o  

f i x e d  assets w a s  determined.  

27. It i s  a l s o  noted t h a t  when Yarbenet prepared h i s  f i r s t  b a l a n c e  

s h e e t  p u r p o r t i n g  t o  show T r a n s p o r t a s  f i n a n c i a l  c o n d i t i o n  as of September 30,  

1961 t h e  f i g u r e  f o r  t h e  c a s h  asset was represen ted  as zero .  The ev idence  

a l s o  i s  t h a t  when Yarbenet prepared h i s  second ba lance  s h e e t  showing t h e  

c o n d i t i o n  o f  T r a n s p o r t  as of December 31,  1961, t h e  c a s h  asset was s t a t e d  

t o  be seven ty  c e n t s  and t h a t  t h e  second ba lance  s h e e t  prepared by him was 

no t  o t h e r w i s e  m a t e r i a l l y  d i f f e r e n t  from t h e  f i r s t  ba lance  s h e e t  which he  
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had d r a f t e d  f o r  Transpor t .  

28. The balance s h e e t s  of September 30,  1961 and December 31, 

1961 prepared by Yarbenet were presented t o  T ranspo r t ' s  management f o r  

review and Hoppenstand approved t h e  December 31, 1961 balance shee t  which 

r e f l e c t e d  a ca sh  a s e e t  o f  o n l y  seven ty  cen t s .  

29.  Bespalko a l s o  prepared a balance shee t  f o r  Transport  as at 

December 31, 1961 which was s u b s t a n t i a l l y  t h e  same as t h a t  which had been 

prepared by Yarbenet and a l s o  showed ca sh  assets of o n l y  seven ty  c e n t s .  

30. The s t r i k i n g l y  poor c o n d i t i o n  of T ranspo r t ' s  f i n a n c i a l  

r e c o r d s  w a s  made clear t o  Bespalko through h i s  examination of such r eco rds  

as were made a v a i l a b l e  t o  him and through h i s  examination of t h e  balance 

s h e e t  prepared by Yarbenet and h i s  conve r sa t i ons  w i t h  Yarbenet and Mehalko. 

31. I n  t h i s  connec t ion ,  Bespalko had a meet ing i n  February 1962 

w i th  Davis concerning T ranspo r t ' s  ba lance  shee t .  A t  t h a t  time, Bespalko 

t o l d  Davis t h a t  when he was reques ted  t o  p repare  f i n a n c i a l  s t a t emen t s  f o r  

t h e  company he had been informed t h a t  t h e  company had i t s  books of account  

a t  Albion, Pennsylvania  but  t h a t  when he went t o  Albion he was informed 

by Mehalko t h a t  t h e  company d i d  not  have any such books. Bespalko then 

t o l d  Davis a t  t h i s  meeting t h a t  " the  books s tunk,  t h e  company had no books." 

Thus i t  was made v e r y  c l e a r  t o  Davis be fo r e  he and t h e  r e g i s t r a n t  had made 

any o f f e r i n g  of t h e  s t ock  t h a t  t h e  company d i d  no t  have r e l i a b l e  f i n a n c i a l  

r e co rds  . 
32. Bespalko f u r t h e r  t e s t i f i e d  t h a t  qhe d i d  not  make any inde- 

pendent i n q u i r y  o r  v e r i f i c a t i o n  of t h e  inven tory  of $7,922.49, as s e t  
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f o r t h  i n  t h e  balance shee t  and t h a t  he was unable "to make a proper 

de te rmina t ion  of Transport  I n d u s t r i e s '  f i n a n c i a l  condi t ionH because he 

"didn ' t  have a l l  t h e  t o o l s  necessary t o  g ive  pim] t h e  f i n a l  answers t h a t  

were on t h a t  balance shee t  through books and so  for th . "  I n  a d d i t i o n ,  

Bespalko s t a t e d  t h a t  he had been informed by Mehalko t h a t  t he  company had 

not  f i l e d  Federal  o r  state tax r e t u r n s  f o r  a number of years .  I n  t h i s  

connect ion,  Bespalko a sce r t a ined  t h a t  t h e r e  had been no state t a x  r e t u r n s  

f i l e d  by Transport  s i n c e  1960. Mehalko informed him t h a t  i t  was not  neces

s a r y  t o  f i l e  such r e t u r n s  because t h e  company w a s  not  i n  opera t ion .  The 

o f f e r i n g  c i r c u l a r  not o n l y  gave no such information but  i n s t ead  represen ted  

t h a t  Transport  had been a c t i v e l y  engaged i n  research  and developnent f o r  

t he  14 years  preceding t h e  o f f e r ing .  

33. During t h e  February 1962 meeting Davis advised Bespalko t h a t  

t h e  cash asset of seventy c e n t s  as r e f l e c t e d  on t h e  balance shee t  which 

t h e  latter had prepared w a s  i n c o r r e c t  and t h a t  Transport  had an  a d d i t i o n a l  

$1,000 i n  cash. Bespalko telephoned lioppenstand t o  v e r i f y  Davis' state

ment and Hoppenstand s t a t e d  t h a t  t he  company had an a d d i t i o n a l  $1,000 

which i t  obtained d a loan from him. Based upon t h i s  r ep re sen t a t i on ,  

Bespalko changed t h e  cash asset on t h e  balance sheet  from seventy c e n t s  

t o  $1,000.70. However, t h e  l i a b i l i t y  t o  Hoppenstand f o r  t h i s  a l leged  loan  

w a s  never r e f l e c t e d  on t h e  balance shee t .  Moreover, t h i s  a d d i t i o n a l  cash 

asset w a s  r e f l e c t e d  without  r e f e r ence  t o  o r  support  from any co rpo ra t e  

account ing record.  
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34. Hoppenstand a l s o  r e q u e s t e d  Bespalko on  a number o f  occa

s i o n s  beginning i n  A p r i l  o r  May 1962 f o r  a c e r t i f i c a t i o n  o f  t h e  f i n a n c i a l  

s t a t e m e n t s  of T r a n s p o r t .  Bespalko t o l d  Hoppenstand he  cou ld  n o t  g e t  such 

a c e r t i f i c a t i o n  from him and B e s p a l k o ' a l s o  s a i d  t h a t  he  doubted he  c o u l d  

g e t  it from anybody. 

35. I n  a d d i t i o n  t o  t h e  o f f e r i n g  c i r c u l a r ,  T r a n s p o r t  i s s u e d  and 

t h e  r e g i s t r a n t  and Davis mai led  and o t h e r w i s e  d i s t r i b u t e d  t o  i n v e s t o r s  a  

document l a b e l e d  "Transpor t  I n d u s t r i e s ,  Inc .  1962 Annual Report." The 

document sets f o r t h  among o t h e r  t h i n g s  t h a t  Hoppenstand, Mehalko and Davis  

were members of  t h e  board o f  d i r e c t o r s  of  Transpor t .  I n  t h e  t e x t  of  t h i s  

r e p o r t ,  T ranspor t  s t a t e d ,  among o t h e r  t h i n g s ,  t h a t :  

"Transpor t ,  h a s  completed a p a r t i c u l a r l y  good y e a r .  The p l a n t  h a s  
completed a number of  new models and i n c r e a s e d  o u r  r e p u t a t i o n  i n  
t h e  Trucking I n d u s t r y ,  t h i s  should f i n d  T r a n s p o r t  i n  a b e t t e r  pos i  
t i o n  t h a n  b e f o r e  t o  b e n e f i t  from i n c r e a s e d  sales a c t i v i t y .  

"Reducing t h e  accomplishment t o  f i g u r e s ,  t h e  y e a r  1962 r e s u l t e d  i n  
a f i v e  month pe r iod ,  sales of $55,382.96 and s h a r e  e a r n i n g s  of  - 1 7  
p e r  s h a r e .  

"We can  look t o  a c o n t i n u i n g  sales and p r o f i t  expans ion  w i t h  o u r  
e x i s t i n g  p l a n t  and f a c i l i t i e s .  

"We expec t  t o  be  i n  a p o s i t i o n  t o  announce i n  t h e  v e r y  n e a r  
f u t u r e ,  perhaps  by t h e  t i m e  of t h e  annua l  mee t ing ,  t h e  comple t ion  
of  a n  agreement w i t h  a na t ionwide  sales o r g a n i z a t i o n  t o  market  
o u r  p roduc t s . 
"This i s  a w e l l  e s t a b l i s h e d  company w i t h  a good sales record  
and promise f o r  even  b e t t e r  r e s u l t s  i n  t h e  fu tu re . I1  
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36. T h i s  r e p o r t  a l s o  inc luded  a ba lance  s h e e t  o f  Transpor t  as 

at January  31, 1963, i.e., a d a t e  t h i r t e e n  months a f t e r  t h e  d a t e  o f  t h e  
* 

ba lance  s h e e t  con ta ined  i n  t h e  o f f e r i n g  c i r c u l a r .  

.' 
37. A comparison of t h e  ba lance  s h e e t  con ta ined  i n  t h e  o f f e r i n g  

c i r c u l a r  w i t h  t h e  s t a t e m e n t s  made i n  t h e  annua l  r e p o r t  shows assets s t a t e d  

I. i n  t h e  o f f e r i n g  c i r c u l a r  a t  $179,277.24, whereas t h e  assets as set f o r t h  

i n  t h e  annua l  r e p o r t  t o  s t o c k h o l d e r s  approx imate ly  t h i r t e e n  months later 

were $320,488.92. L i a b i l i t i e s ,  i n c l u d i n g  long-term d e b t ,  were s t a t e d  as 

having inc reased  from $53,217.24 as set f o r t h  i n  t h e  o f f e r i n g  c i r c u l a r  

t o  $151,910.96 as set f o r t h  i n  t h e  s t o c k h o l d e r s 8  annual  r e p o r t  and s tock-  

h o l d e r s 8  e q u i t y  was s t a t e d  as having inc reased  from $126,040 t o  $168,577.96. 

38. The f a c t s  w i t h  regard  t o  t h e  p r e p a r a t i o n  of t h e  ba lance  s h e e t  

con ta ined  i n  t h e  1962 annual  r e p o r t  t o  s t o c k h o l d e r s  were as fo l lows .  

Bespalko prepared a r e p o r t  t o  be submi t t ed  t o  t h e  o f f i c e r s  and d i r e c t o r s  

of Transpor t  as of J a n u a r y  31,  1963. The f i g u r e s  con ta ined  i n  t h a t  re-

p o r t  were,  i n  major  p a r t ,  t h e  same as t h e  f i g u r e s  con ta ined  i n  t h e  annual  

r e p o r t  t o  s t o c k h o l d e r s .  However, as a part of such r e p o r t ,  Bespalko at-

tached a let ter  addressed  t o  t h e  o f f i c e r s  and d i r e c t o r s  of Transpor t  d a t e d  

February 6 ,  1963,reading as fo l lows :  

"The a t t a c h e d  ba lance  s h e e t  and r e l a t e d  s t a t e m e n t s  o f  p r o f i t  and 
l o s s  r e f l e c t  t h e  f i n a n c i a l  p o s i t i o n  of Transpor t  I n d u s t r i e s ,  I n c . ,  

I 


1 

a t  January  31,  1963, and t h e  r e s u l t s  of i t s  o p e r a t i o n s  f o r  t h e  
f i v e  months t h e n  ended as shown by i t s  accounts ,  which were main- 
t a i n e d  by t h e  company on t h e  b a s i s  of in fo rmat ion  f u r n i s h e d  m e  by 
management. 

" In  view of t h e  f a c t  t h a t  I d i d  no t  make any  independent v e r i f  i c a -  
t i o n  of t h e  Company's assets, l i a b i l i t i e s ,  income, o r  expense,  I 
a m  not i n  a p o s i t i o n  t o  assume r e s w n s i b i l i t v  for nr t n  e w n r e f i e  
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39. I n  substance,  t h i s  was a d i sc l a imer  of any r e s p o n s i b i l i t y  

f o r  t h e  f i g u r e s  contained i n  t h e  r e p o r t .  I n  t h i s  connect ion,  it should 

be noted t h a t  on t h e  b a s i s  of Bespalkobs uncontradicted tes t imony i n  

t h i s  hear ing  t h e r e  does no t  appear  t o  be any  support  i n  t h e  books 

and r eco rds  of Transport  f o r  t h e  f i g u r e s  contained i n  Bespalko's r e p o r t  

t o  t h e  o f f i c e r s  and d i r e c t o r s  of Transpor t ,  and the  f i g u r e s  included i n  

t h e  annual r e p o r t  t o  t h e  s tockholders .  I n  view of t h e  evidence t h a t  

Transport  d i d  no t  main ta in  o rd ina ry  books of account o r  o t h e r  f i n a n c i a l  

r eco rds  such as are u s u a l l y  maintained by business  co rpo ra t i ons ,  Bespalko's 

d i s c l a imer  was p a r t i c u l a r l y  s i g n i f i c a n t .  

40.. Another important a spec t  of  Transport ' s  1962 annual  r e p o r t  

i s  t h a t  i t  contained what purported t o  be a c e r t i f i c a t e  executed by 

'Wichael Bespalko, C e r t i f i e d  Publ ic  Accountantsw, as fol lows:  

Ce r t i f  i,ed Publ ic  Accountant 

February 4 ,  1963 

Board of D i r ec to r s  and Shareholders  
Transport  I n d u s t r i e s ,  Inc.  
Albion, Pennsylvania 

We have examined t h e  balance shee t  of Transport  
I ndus t r i e s ,  Inc.  I n  our  opinion,  based upon our  
examination and upon the  r e p o r t s  of o t h e r  account- 
a n t s ,  t h e  accompanying s ta tement  p re sen t s  f a i r l y  
t h e  f i n a n c i a l  p o s i t i o n  of t h e  Transport  I n d u s t r i e s ,  
Inc.  a t  January 31, 1963, and the  r e s u l t s  of t h e i r  
ope ra t i ons  f o r  t h e  year  then ended, i n  conformity 
wi th  gene ra l l y  accepted p r i n c i p l e s  app l i ed  on a 
b a s i s  c o n s i s t e n t  wi th  t h a t  of  t h e  preceding year.  

.Michael Bespalko 
 
C e r t i f i e d  Publ ic  Accountants" 
 







by the  company and d i s t r i b u t e d  by Davis were g r o s s l y  f a l s e  and misleading. 

48. I t  should be emphasized t h a t  when f i n a n c i a l  s ta tements  are 

f i l e d  as pa r t  of a n  o f f e r i n g  c i r c u l a r ,  they  must be prepared i n  accordance 

wi th  g e n e r a l l y  accepted account ing p r i n c i p l e s  and p rac t i ce s .  I n  t h i s  

case, we  have a s i t u a t i o n  where a balance shee t  which i n  form and i n  de- 

t a i l  appeared t o  have been based an f i n a n c i a l  d a t a  suppor t ive  o f  the  

f i g u r e s  set f o r t h  t h e r e i n  when i n  f a c t  it was prepared without such sup- 

po r t i ng  da t a .  The prepara t ion  of f i n a n c i a l  s ta tements  i n  accordance with 

g e n e r a l l y  accepted account ing p r i n c i p l e s  presupposes t h e  maintenance of 

adequate  books, r eco rds  and vouchers t o  support  o r  v e r i f y  e n t r i e s .  

49.. The f i n a n c i a l  s ta tements  which were a p a r t  of the o f f e r i n g  

c i r c u l a r  and t h e  1962 annual r e p o r t  t o  s tockholders  were prepared with- 

o u t  adequate  books and records  and these  f i n a n c i a l  s ta tements  do  not  
-1/ 

meet g e n e r a l l y  accepted account ing s t anda rds  and are thereby  misleading. 

50. On August 10, 1962, Transport  f i l e d  with t he  Commissiori i t s  

Form 2-A Report, signed by Hoppenstand, Transpor t ' s  p res ident .  This  re

po r t  was f a l s e  and misleading i n  t he  fol lowing r e spec t s :  t h e  Form 2-A 

Report s t a t e d  t h a t  t h e  company had d isbursed  $1,500 i n  payment f o r  account- 

ing  s e r v i c e s  when, i n  f a c t ,  it had made no such disbursement.  I n  a d d i t i o n ,  

t h i s  r e p o r t  exaggerated the  amount of  payments i t  had made i n  t h e  follow- 

i n g  r e spec t s .  The r e p o r t  s t a t e d  t h a t  the company had d isbursed  $2,255.87 

-1/ 	 See -Weiss, Regulation A under t he  S e c u r i t i e s  Act of 1933 - Highways 
and Byways, p. 84  (19621, Aluminum Top S h i n ~ l e  Corporat ion,  40 S.E.C. 
941, Hart O i l  Corporat ion,  39 S.E.C. 427, S.E.C. Form 1-A, Schedule I ,  
I t e m  11. 
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f o r  p r i n t i n g  and a d v e r t i s i n g  when, i n  f a c t ,  i t  had o n l y  d i sbu r sed  $585.33 

and owed a balance of $1,466.36. The Form 2-A Report r e f l e c t e d  a d i s 

bursement of  $7,596.91 under  t h e  ca t ego ry  of  "Legal ( i n c l u d i n g  organ iza-  

t i o n a l ) "  when, i n  f a c t ,  o n l y  $4,834.45 of t h i s  expense had been paid and 

t h e  balance of $2,762.46 w a s  s t i l l  owed. The Form 2-A Report r e f l e c t e d  

t h e  disbursement  of  $31,870.79 under  t h e  ca t ego ry  "Purchase of Raw 

Materials, I n v e n t o r i e s ,  Supp l i e s ,  Etc.", when, i n  f a c t ,  t h e  a c t u a l  d i s -  

bursement w a s  $15,941.17. 

51. The uncont rad ic ted  f a c t s  e s t a b l i s h e d  i n  t h e s e  proceedings 

lead i n e v i t a b l y  t o  t h e  conc lus ion  which t h e  hear ing  examiner now makes 

t h a t  Transpor t  I n d u s t r i e s ,  Inc.  w i l f u l l y  v i o l a t e d  S e c t i o n s  5 ( a )  and (c)  

and Sec t i on  17(a )  of t h e  S e c u r i t i e s  Act; v i o l a t e d  t h e  t e n s  and c o n d i t i o n s  

of Rule 261 of Regulat ion A of t h e  General  Rules and Regula t ions  adopted 

under  t h e  S e c u r i t i e s  A c t ;  and t h a t  i t  is  i n  t h e  p u b l i c  i n t e r e s t  t o  suspend 

permanently t h e  exemption under Regula t ion  A o f  t h e  S e c u r i t i e s  Act r e l a t i n g  

t o  t h e  o f f e r i n g  of  Transpor t  I n d u s t r i e s ,  Inc .  

http:$1,466.36
http:$15,941.17
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52. The r e g i s t r a n t  and Davis  mai led and o t h e r w i s e  d i s t r i b u t e d  

t o  i n v e s t o r s  and p r o s p e c t i v e  i n v e s t o r s  c o p i e s  of  T r a n s p o r t ' s  o f f e r i n g  

c i r c u l a r  and T r a n s p o r t ' s  1962 annual  r e p o r t  to i t s  s t o c k h o l d e r s  knowing 

t h a t  b o t h  such documents con ta ined  t h e  numerous f a l s e  and m i s l e a d i n g  

s t a t e m e n t s  which have been p r e v i o u s l y  d e s c r i b e d .  

formed as t o  t h e  f a l s e  and mis lead ing  c h a r a c t e r  of  t h e s e  documents w a s  

b u t t r e s s e d  by t h e  t e s t imony  o f  Bespalko t h a t  he  had informed Davis o f  t h e  

u n r e l i a b i l i t y  of  t h e  f i n a n c i a l  s t a t e m e n t s  conta ined i n  t h e  o f f e r i n g  c i r c u l a r  

b e f o r e  such c i r c u l a r s  were mailed and d i s t r i b u t e d  to  i n v e s t o r s ,  by 

Bespalko 's  t e s t imony  t h a t  he had informed Davis t h a t  t h e  1962 annua l  re

p o r t  to s t o c k h o l d e r s  contakned a n  a c c o u n t a n t ' s  c e r t i f i c a t e  purpor t ing  to  

have been s igned by him when, i n  f a c t ,  he had never s igned  such document, 

or a u t h o r i z e d  h i s  name t o  be  used,  and by t h e  f u r t h e r  f a c t  t h a t  Bespalko 

had w r i t t e n  a l e t t e r  to  T r a n s p o r t ' s  board of  d i r e c t o r s  d i s c l a i m i n g  re

s p o n s i b i l i t y  f o r  t h e  account ing  p r e s e n t a t i o n  made i n  T r a n s p o r t ' s  1962 s tock

h o l d e r s  annua l  r e p o r t  b e f o r e  such document w a s  p r i n t e d  and d i s t r i b u t e d .  I n  

t h i s  connec t ion ,  i t  should a l s o  be kep t  i n  mind t h a t  Davis was a member 

of T r a n s p o r t ' s  board of  d i r e c t o r s .  

54. I n  a d d i t i o n  t o  engaging i n  t h e  purposeful  d i s s e m i n a t i o n  

of  t h e s e  f r a u d u l e n t  documents t o  members of t h e  i n v e s t i n g  p u b l i c ,  t h e  

r e g i s t r a n t  and Davis made s t a t e m e n t s  wi thou t  reasonab le  b a s i s  t o  persons  

t o  whom t h e y  o f f e r e d  Transpor t  concern ing  t h e  payment of d i v i d e n d s  by t h e  

company and a l s o  made whol ly  unwarranted s t a t e m e n t s  concern ing  t h e  bus i 

n e s s  p rospec t s  o f  t h e  company i n c l u d i n g  p r e d i c t i o n s  of  s u b s t a n t i a l  i n c r e a s e s  

i n  t h e  market p r i c e  of T r a n s p o r t ' s  s t o c k .  



55. I n  t h i s  connec t ion ,  i t  w i l l  be r e c a l l e d  t h a t  on  

August 10,  1962, Transpor t  had f i l e d  a r e p o r t  d a t e d  J u l y  31,  1962 on 

Form 2-A w i t h  t h e  Commission, which s t a t e d ,  among o t h e r  t h i n g s ,  t h a t  Trans-  

p o r t  had terminated t h e  o f f e r i n g  of i t s  s e c u r k t i e s  on  June 21, 1962 w i t h  

t h e  sale of 18,843 s h a r e s  and had r e c e i v e d  $75,372 from t h e  p u b l i c  f o r  such 

s e c u r i t i e s .  The company's r e p o r t  o n  Form 2-A sets f o r t h  t h a t :  

"9. The o f f e r i n g  was d i s c o n t i n u e d  on June 21, 
1962 because of  t h e  i n a b i l i t y  of  t h e  u n d e r w r i t e r  
to  market a d d i t i o n a l  s e c u r i t i e s  f o r  t h e  i s s u e r . "  

56. I n  connec t ion  w i t h  t h e  u s e  which i t  made of t h e  money re

ce ived  from t h e  p u b l i c ,  T r a n s p o r t  s t a t e d  t h a t  i t  had pa id  $10,000 f o r  ex- 

penses  and $7,537.20 f o r  u n d e r w r i t i n g  d i s c o u n t s  t o  t h e  r e g i s t r a n t ,  i.e., 

a t o t a l  of $17,537.20; t h a t  i t s  t o t a l  expenses  i n  connec t ion  w i t h  t h e  mak- 

i n g  of t h e  o f f e r i n g  amounted t o  $32,508.17; and t h a t  t h e  proceeds  t o  t h e  
-2/ 

i s s u e r  a f t e r  t h e s e  d e d u c t i o n s  were $42,863.82. Not o n l y  t h a t ,  t h e  Form 

2-A showed t h a t  as at  J u l y  31,  1962 a n  a d d i t i o n a l  m o u n t  of  $13,738.50 of 

t h e  proceeds r e c e i v e d  from t h e  p u b l i c  sale of  T r a n s p o r t ' s  s t o c k  had been 

used t o  pay t h e  s a l a r i e s  and f e e s  of two o f f i c e r s  and d i r e c t o r s  of Transpor t .  

Thus, t h e  company r e p o r t e d  t o  t h e  Commission t h a t  a s  a t  J u l y  31,  1962 i t  had 

expended approx imate ly  75% of t h e  g r o s s  proceeds  r e c e i v e d  from i t s  s t o c k  

o f f e r i n g  f o r  u n d e r w r i t i n g  f e e s  and expenses  and o t h e r  expenses  connected w i t h  

t h e  making of i t s  s e c u r i t i e s  o f f e r i n g  and f o r  salaries of T r a n s p o r t ' s  o f -  

f icers . 

-2/ 	 We have a l r e a d y  noted t h a t  whi le  Transpor t  c la imed i t  had made a l l  t h e  
payments l i s t e d  on i t s  Form 2-A, i t  had n o t  i n  f a c t  done so, a l though  
t o  t h e  e x t e n t  i t  had no t  made s u c h  payments t h e  company was.under  a n  
o b l i g a t i o n  t o  d o  so .  
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57. It  should a l s o  be observed t h a t  t h e  o f f e r i n g  c i r c u l a r  

s t a t e d  t h a t  Transpor t  had a f i v e  year  employment c o n t r a c t  wi th  Hoppenstand 

under which t h e  company w a s  o b l i g a t e d  t o  pay him $20,000 per year  f o r  t h e  

f i r s t  two y e a r s  and $25,000 per  year  f o r  t he  Last t h r e e  years .  The c i r c u l a r  

a l s o  pointed o u t  t h a t  Mehalkots s a l a r y  w a s  $5,200 pe r  year .  I n  t h i s  con- 

nec t i on ,  t h e  o f f e r i n g  c i r c u l a r  s t a t e d  ( p .  3) t h a t :  

"3. The Company w i l l  pay a  t o t a l  o f  $25,200 dur -  
i ng  t h e  next  yea r  t o  2 o f f i c e r s ,  who are d i r e c t o r s  
o f  t h e  Company. The Company h a s  not  y e t  de r i ved  
any  p r o f i t s  from i ts  ope ra t i ons .  I n  t h e  even t  
t h a t  t h e  Company's e a rn ings  d u r i n g  t h e  yea r  are 
i n s u f f i c i e n t  t o  m y  a l l  o r  part of t h e  $25.200 t o. 
which it is  committed i n  saiaries, p a r t  of t h e  pro- 
c eeds  of t h i s  o f f e r i n g  may be used f o r  t h a t  purpose. 
To t h a t  e x t e n t ,  i r r e s p e c t i v e  of whether t h e  busi-  
ne s s  ope ra t  i ons  of  t h e  Company -prove t o  be p r o f i t -  
a b l e ,  t h e  two s a l a r i e d  d i r e c t o r s  and o f f i c e r s  of 
t h e  Company w i l l  be paid f o r  t h e i r  se . rv ices  and 
b e n e f i t  from t h e  proceeds  of t h e  o f f e r i n g . "  2/ 

58. 	 On t h i s  b a s i s ,  t h e  company was s t i l l  under  a n  o b l i g a t i o n  

t o  pay i t s  two s a l a r i e d  o f f i c e r s  and d i r e c t o r s  over  $11,000 f o r  s e r v i c e s  t o  

be performed by them d u r i n g  t h e  balance of t h e  year  but  accord ing  t o  its 

Fonn 2-A Report i t  had, as a t  J u l y  31,  1962, on ly  a "Balance of c a sh  pro- 

c eeds  on hand" of $7,279.20, and d e s p i t e  s t a t emen t s  which Transpor t  made t o  

t h e  c o n t r a r y ,  i t  had s u b s t a n t i a l l y  no o r d e r s  f o r  i t s  "double a i r  chamber 

b rakes . 
59. I n  connec t ion  wi th  t h e  use  t o  be made of t h e  proceeds of 

t h e  o f f e r i n g ,  Transpor t  r ep r e sen t ed  i n  i t s  o f f e r i n g  c i r c u l a r  t h a t  i f  i t  

d i sposed  of t h e  75,000 sha r e s  which i t  w a s  o f f e r i n g  i t  would app ly  $180,000 

-3/ A similar s ta tement  appea r s  a t  p. 8 of t h e  o f f e r i n g  c i r c u l a r .  

http:$7,279.20


f o r  t h e  purchase of r a w  materials and s u p p l i e s  f o r  t h e  manufacture  and 

assembly of t h e  companyb product ;  approx imate ly  $25,000 f o r  p r i n t i n g ,  s e l l 

i n g  l i t e r a t u r e ,  and promotion; and t h e  ba lance  of  approx imate ly  $45,000 

f o r  working c a p i t a l  and g e n e r a l  c o r p o r a t e  purposes.  I n  a d d i t i o n ,  t h e  pros- 

p e c t u s  s t a t e d :  

''In t h e  even t  less t h e n  a l l  t h e  s h a r e s  o f f e r e d  
hereby  a r e  s o l d ,  t h e  Company w i l l  u t i l i z e  t h e  
proceeds  p r o p o r t i o n a t e l y .  I f  s u f f i c i e n t  ea rn
i n g s  a r e  n o t  r e a l i z e d  by t h e  Company, then  some 
of t h e  proceeds  w i l l  be used t o  pay o f f i c e r s '  
s a l a r i e s . "  

60. It was c l e a r  by J u l y  31, 1962, t h e  d a t e  of  T r a n s p o r t ' s  

Form 2 - A  Report  t h a t  i n s o f a r  as t h e  i d e a  of r a i s i n g  approx imate ly  $300,000 

l e s s  t h e  c o s t s  of  t h e  u n d e r w r i t i n g  to  be a p p l i e d  t o  t h e  manufacture  of b r a k e s  

f o r  automobi les  was concerned,  T r a n s p o r t ' s  o f f e r i n g  was a f a i l u r e  s i n c e  i t  

had s o l d  o n l y  abou t  twenty f i v e  p e r c e n t  of t h e  s e c u r i t i e s  i t  was o f f e r i n g  and 

s i n c e  approx imate ly  s e v e n t y  f i v e  p e r  c e n t  of t h e  small amount of money i t  

had r a i s e d  from i t s  u n s u c c e s s f u l  o f f e r i n g  had been used t o  pay t h e  c o s t  o f  

u n d e r w r i t i n g  t h e  s e c u r i t i e s  and to  pay t h e  salaries of its two o f f i c e r s ,  

l e a v i n g  o n l y  a b o u t  one q u a r t e r  of  t h e  small amount remaining t o  be used f o r  

t h e  manufacture  and d i s t r i b u t i o n  o f  i ts double  a i r  chamber b rakes .  

61. The u s e  o f  t h e s e  f u n d s  "propor t iona te ly '@ as r e q u i r e d  by . 
T r a n s p o r t ' s  r e p r e s e n t a t i o n s  under "Appl icat ion of Proceeds1* i n  i ts  o f f e r i n g  

c i r c u l a r ,  or o t h e r w i s e ,  would h a r d l y  a p p e a r  t o  be f e a s i b l e  s i n c e  t h e  amount 

remaining a f t e r  expenses  would no t  be adequa te  to f u l f i l l  any  one of t h e  

purposes  toward which T r a n s p o r t  s t a t e d  t h a t  t h e  funds  were t o  be a p p l i e d .  

62. It w a s  i n  t h e s e  c i rcumstances  t h a t  t h e  r e g i s t r a n t  and Davis 



made h ighly  o p t i m i s t i c  and wholly unreasonable r ep re sen ta t ions  concerning 

payment of d iv idends  by Transport  and concerning t h e  company's bus iness  

prospects .  Reg i s t r an t  and Davis a l s o  mde p red ic t ions  of s u b s t a n t i a l  

p r i c e  rises which had no reasonable bas i s .  

63. 	 These r ep re sen ta t ions  w i l l  be considered i n  t h e  l i g h t  of 
-4/ 

t h e  an t i - f r aud  provis ions  of t he  S e c u r i t i e s  A c t s .  I n  a d d i t i o n ,  t he  e f f e c t  

of v i o l a t i n g  such a n t i - f r a u d  provis ions  i n s o f a r  a s  revoca t ion  of t h e  r e g i s -  
5/ 

t r a n t  @ sbroker-dealer  r e g i s t r a t i o n - and t h e  impact of Sec t ion  15A( b) ( 4 )  
-6/ 

of t h e  Exchange A c t  w i l l  also be considered. 

-41 	 The an t i - f r aud  provis ions  a l l eged  t o  have been v io l a t ed  are Sec t ion  17(a)  
of  t h e  S e c u r i t i e s  A c t  and Sec t ions  10(b)  and 1 5 ( c ) ( l )  of t he  Exchange 
A c t  and Rules lob-5 and 1 5 ~ 1 - 2  (17  CFR 240.10b-5 and 1 0 ~ 1 - 2 )  thereunder.  
The e f f e c t  of t hese  provis ions  as app l i cab le  i n  t h i s  ca se  i s  t o  make un- 
lawful t h e  use  of t h e  n a i l s  o r  means of i n t e r s t a t e  c a m e r c e  i n  connect ion 
with the  s a l e  of any s e c u r i t y  by t h e  use  of a dev ice  t o  def raud ,  an un- 
t r u e  o r  misleading s tatement  of a material f a c t ,  o r  any act,  p r a c t i c e ,  
o r  course of bus iness  which o p e r a t e s  o r  would ope ra t e  as a f raud  o r  de- 
cei t  upon a customer, o r  by the  use of any o t h e r  manipulat ive,  decept ive  
o r  f raudulent  device.  

-5 / 	 Sec t ion  15(b)  of t he  Exchange A c t ,  as app l i cab le  he re ,  provides t h a t  t h e  
Commission s h a l l  revoke t h e  r e g i s t r a t i o n  of a broker  o r  d e a l e r ,  i f  i t  
f i n d s  t h a t  i t  i s  i n  t h e  publ ic  i n t e r e s t  and t h a t  such broker o r  d e a l e r  
o r  any o f f i c e r ,  d i r e c t o r ,  o r  c o n t r o l l i n g  person of such broker  o r  d e a l e r  
has  w i l f u l l y  v io l a t ed  any provision of t h a t  Act o r  o f  t he  S e c u r i t i e s  A c t  
o r  any r u l e  thereunder .  

-6 /  Under Sec t ion  15A(b)(4) of t h e  Exchange Act, i n  t h e  absence of Commission 
approval o r  d i r e c t i o n ,  no broker o r  d e a l e r  may be admitted t o  o r  continued 
i n  membership i n  a r e g i s t e r e d  s e c u r i t i e s  a s s o c i a t i o n  i f  t h e  broker o r  
d e a l e r  o r  any pa r tne r ,  o f f i c e r ,  d i r e c t o r ,  o r  c o n t r o l l i n g  o r  c o n t r o l l e d  
person of such broker  o r  d e a l e r ,  whether p r i o r  t o  o r  subsequent t o  becom- 
ing  such, was a cause of any o r d e r  of  revocat ion,  suspens ion ,  o r  expulsion 
which i s  i n  e f f e c t .  





which made t h e  "stock look l i k e  a n  i r o n c l a d  cinch.*' Davis  a l s o  r e p r e s e n t e d  

t o  Hendrickson t h a t  t h e  s t o c k  looked l i k e  a #*ten o r  twenty d o l l a r  s h a r e  

s t o c k  by y e a r ' s  end." Based upon t h e s e  r e p r e s e n t a t i o n s ,  Hendrickson pur- 

chased a n o t h e r  100 s h a r e s  at  $6 3/8 per s h a r e  on November 28, 1962. Davis  

a l s o  r e p r e s e n t e d  t h a t  Transpor t  was about  t o  s i g n  a c o n t r a c t  w i t h  Bosttum 

Corpora t ion ,  a s u b s t a n t i a l  Milwaukee seat company, which would provide a n  

impor tan t  o u t l e t  f o r  t h e  product.  I n  f a c t ,  no such c o n t r a c t  was e v e r  

e n t e r e d  i n t o  wi th  Bostrum Corporat ion.  

66 ,  S h o r t l y  b e f o r e  August 1963, Hendrickson r e c e i v e d  a n o t h e r  

telephone c a l l  from Davis  i n  which Davis s t a t e d  t h a t  ", . . t h e r e  had been 

some th ings .happen ing  a t  T r a n s p o r t ,  t h a t  i t  looked l i k e  t h e  s t o c k  'was go

i n g  u p  by y e a r ' s  end,  "'. Hendrickson had a l s o  c a l l e d  a te lephone  answering 

s e r v i c e  used by t h e  r e g i s t r a n t  which gave o u t  recorded s t a t e m e n t s  of 

market p r i c e s .  T h i s  r e c o r d i n g  s e r v i c e  r e p o r t e d  a s h a r p  rise i n  t h e  p r i c e  

of Transpor t  from $4 t o  b e t t e r  than  $6 a s h a r e  i n  a r e l a t i v e l y  s h o r t . t i m e .  

Hendrickson then  purchased 50 more s h a r e s  o f  Transpor t  at  $6 3 /4  pe r  s h a r e  on 

August 1, 1963. 

67. Hendrickson also noted t h a t  Transpor t  I n d u s t r i e s t  1962 

Annual Report  con ta ined  a c e r t i f i c a t e  p u r p o r t i n g  t o  have been executed and 

s igned  by Michael Bespalko, a C e r t i f i e d  P u b l i c  accountan t ,when ,  i n  f a c t ,  such 

c e r t i f i c a t e  had never  been s igned  o r  executed o r  a u t h o r i z e d  to b e  used by 

Bespalko. 

68. I n  May o r  June  1962, Mrs. Renny S e l i g  ("Se1igw) of  
  

P i t t s b u r g h ,  Pennsylvania  c a l l e d  Alan Davis ,  whom she knew t o  be a 
 



stockbroker,and advised him she wished t o  buy some IBM o r  some o t h e r  good 

investment f o r  he r  re t i rement .  Davis advised S e l i g  t h a t  she would do 

b e t t e r  i n  Transport I n d u s t r i e s  which w a s  i n  t h e  brake bus iness  and had a 

good fu tu re .  Davis t o l d  S e l i g  t h a t  t h e  would go t o  t e n  d o l l a r s  per 

share ,"  and indica ted  t o  he r  t h a t  "the s tock  would pay a dividend.* 

69, S e l i g  r e l i e d  on t h e  s tatements  made t o  h e r  by Davis and, 

as a r e s u l t  of t he  representa t ions ,  she purchased 200 sha re s  at $4 1/2 per  

sha re  on J u l y  3, 1962, S e l i g  received an o f f e r i n g  c i r c u l a r  and her  confirma- 

t i o n  from the  r e g i s t r a n t  i n  the mail. 

70. Bernard J. Schi 1ler ("Schil ler") of P i t t sburgh ,  Pennsylvania,  

f i r s t  heard of Transport I n d u s t r i e s  from Alan Davis i n  May o r  June 1962. 

Davis s a id  t h a t  Transport I n d u s t r i e s  was a small f i m  headed by a Colonel 

Hoppenstand, who had invented a s a f e t y  brake f o r  t rucks .  Davis descr ibed 

Hoppenstand as a *'genius." During these  conversat ions,  Davis informed 

S c h i l l e r  t h a t ,  i n  h i s  opinion,  t he  s tock  would rise i n  p r i ce .  Based upon 

these  r ep re sen ta t ions ,  S c h i l l e r  purchased 400 shares  a t  $4 per share  on June 15, 

1962. He received h i s  confinnat ion,  the  o f f e r i n g  c i r c u l a r  and h i s  s tock  

c e r t i f i c a t e s  i n  t h e  mail from the  r e g i s t r a n t .  

71. Charles  E. Sh ip ley  ("Shipleym) of Beaver F a l l s ,  Pennsylvania, 

had a telephone conversat ion with Davis i n  l a t e  1961. Shipley asked Davis t o  

purchase some General Foods s tock f o r  him but  Davis advised Shipley a g a i n s t  

such a purchase and he t o l d  Ship ley  t h a t  he had another  s e c u r i t y ,  Transport  

I n d u s t r i e s ,  which w a s  not ye t  on t h e  market. Subsequently, Davis t o l d  Ship ley  

t h a t  Transport  s tock  was b e t t e r ;  t h a t  it had a good product;  t h a t  he,  Davis, 





(1963) s t a t e d  t h a t :  

". . . There is  inheren t  i n  t he  d e a l e r -  
customer r e l a t i o n s h i p  t h e  implied r e l a t i o n -  
s h i p  t h a t  t h e  customer w i l l  be d e a l t  with 
hones t ly  and f a i r l y  and t h a t  represen ta -  
t i o n s  r e spec t ing  a s tock  which the  d e a l e r  
recommends are reasonably made on t h e  
b a s i s  of knowledge and c a r e f u l  cons idera-  
t ion." 

The Comnission a l s o  observed i n  Alexander Reid b Co.. Inc. ,  40 S.E.C. 986, 

990 (19621, t h a t :  

"A broker-dealer  i n  h i s  d e a l i n g s  wi th  customers 
impl ied ly  r e p r e s e n t s  t h a t  h i s  op in ions  and pre- 
d i c t i o n s  r e spec t ing  a s tock which he had under- 
taken t o  recommend a r e  respons ib ly  made on t h e  
b a s i s  of a c t u a l  knowledge and c a r e f u l  considera-  
t i on .  Without such b a s i s  t h e  op in ions  and pre- 
d i c t i o n s  are f r a u d u l e n t ,  . . .I8 -8/ 

I n  Linder,  B i l l o t t i  6 Co., Inc. ,  S e c u r i t i e s  Exchange A c t  Release No. 7460 

( p .  	21, t h e  Commission pointed o u t  t h a t :  

"We have r epea t ed ly  noted t h a t  i n  our  exper ience  
p red i c t i ons  of  s u b s t a n t i a l  p r i c e  rises t o  named 
f i g u r e s  with r e s p e c t  t o  a promotional and specu- 
l a t i v e  s e c u r i t y  of a n  unseasoned company have 
been a hallmark o f  f raud .  

"31 See e.n.Alexander Reid 6 Co. . Inc.  , 40 
S.E.C. 986, 991 (1962); MacRobbins 6 Co., 
Inc S e c u r i t i e s  Exchange Act Release
-9 

NO. 	 6846, V. 15 ( J u l y  11, 1962). a f f m d  
-- S.E.C. ; 316 137sub nom. -B;?rko v. 
(C.A. 2, 1963); Equity General Investment 
Corporat ion,  S e c u r i t i e s  Exchange A c t  Re
lease No. 7388, p. 4 (August 13, 19641." 

74. The hear ing  examiner f i n d s  t h a t  r e g i s t r a n t  and Davis i n  

o f f e r i n g  and s e l l i n g  Transport  s tock  v i o l a t e d  t h e  terms and cond i t i ons  of 

Rule 261 of Regulation A under t h e  S e c u r i t i e s  Act. 

-8/ 	 See a l s o  Barnet t  6 Co., Inc., 40 S.E.C. 1 (1960) ; Leonard Burton 
Corporat ion,  supra ,  p. 214. 



75. The hear ing  examiner f u r t h e r , f i n d s  t h a t  r e g i s ' t r a n t  and 

Davis used f a l s e  and misleading l i t e r a t u r e  and t h a t  t hey  made use  of 

f r audu len t  o r a l  r ep re sen t a t i ons  i n  t he  o f f e r  and sale of Transport  

I n d u s t r i e s  s tock.  

76. The hear ing examiner concludes t h a t  by reason of t he  

forege ing ,  t h e  r e g i s t r a n t  and Davis, s i n g l y  and i n  conce r t ,  w i l f u l l y  v i o l a t e d  

and a ided  and abe t t ed  w i l f u l  v i o l a t i o n s  of Sec t ions  5 ( a )  and (c)  and 

Sec t ion  17(a)  of t he  S e c u r i t i e s  Act. 

77. The hear ing examiner f u r t h e r  concludes t h a t  r e g i s t r a n t  

and Davis w i l f u l l y  v i o l a t e d  Sec t ions  10(b) and l S ( c ) ( l )  and Rules lob-5 and 

1 5 ~ 1 - 2  of t he  Exchange A c t .  

7 8 .  I n  view of t h e  s e r i o u s  na tu re  and number of the  w i l f u l  

v i o l a t i o n s  committed by r e g i s t r a n t ,  t h e  hear ing  examiner f i n d s  t h a t  i t  i s  

i n  t he  publ ic  i n t e r e s t  t o  revoke r e g i s t r a n t ' s  r e g i s t r a t i o n  as a broker -

d e a l e r .  

I V. RECOMMENDATIONS 

79. The hear ing examiner recommends, on t h e  b a s i s  of t he  

foregoing,  t h a t  t he  Commission e n t e r  an  o rde r  f i nd ing  t h a t  i t  i s  i n  t h e  

pub l i c  i n t e r e s t  t o  revoke r e g i s t r a n t ' s  r e g i s t r a t i o n  as a broker-dealer .  

80. It is  f u r t h e r  recommended t h a t  Davis be found t o  be a 

cause wi th in  t h e  meaning of Sec t ion  15A(b)(4) of t he  Exchange A c t  of any 



Washington, D. C. 
 

November 27, 1964 
 




