
B e f o r e  the 


SECURITIES AND EXCHANGE COMMlSS ION 


FILE COPY 
In  the  Matter of 

M .  J .  MERRITT & C O . ,  INC. 
54 Wall Street 
New York, New York 

File No 

RECOMMENDED DECIS ION 

SIDNEY L. FEILER 
Hearing Examiner 

Washington, D .  C .  

July 30 ,  1964. 



INDEX 


Page 

APPEARANCES . 
I. 	 THE PROCEEDINGS . 

11. FINDINGS OF FACT 

A. 	 The R e g i s t r a n t  . 
Connec t ion  of  Henry G. V i c k e r s  
w i t h  t h e  r e g i s t r a n t  . 

B. 	 V i o l a t i o n s  o f  t h e  
n e t  c a p i t a l  r u l e  . 

C. 	 A c t i v i t i e s  o f  t h e  R e g i s t r a n t  
i n  t h e  sale of  M i n e r a l s  S t o c k  . 
I .  	 O p e r a t i o n a l  h i s t o r y  and f i n a n c i a l  

c o n d i t i o n o f  M i n e r a l s  . 
2. 	 P u r c h a s e  and S a l e s  T r a n s a c t  i o n s  

by R e g i s t r a n t  i n  t h e  S t o c k  of  
M i n e r a l s  and  t h e  a c t i v i t i e s  of 
i ts i n d i v i d u a l  s a l e smen  t h e r e i n  . 
Matthew J .  Merritt, J r .  . 
James G. V i c k e r s  

C h a r l e s  Nardi  . 
J o h n  C o s t a  . 
Edward Abramson . 

C o n c l u s i o n s  . 
W i l l i a m  P e r l e s  . 
B u r t o n  Teague . 
Rober t  Sha ron  . 
R i c h a r d  T r e i s t m a n  . 
Lloyd Fetner. 

J u l e s  W i n t e r s  . 



-INDEX (Continued) 

Page 

Robert W .  Hines . 59 

William Downey . 60 

Paul Walker . 6 1 

I 11. RESPONSIBILITY OF 
THE REGISTRAKT . 

IV. CONCLUSIONS OF LAW, RECOMMENDATIONS . 



UNITED STATES OF AMERICA 

Before t he  


SECURITIES AND EXCHANGE COMMISSION 


I n  the  Matter  of 

M.. J . MERRITT 6 CO. , INC . 
54 Wall S t r e e t  
New York, New York 

F i l e  No. '8-7416 

RECOMMENDED DEC IS ION 

APPEARANCES: 

Messrs. J a c k  Becker, Haig M. Casparian and 
John T. Su l l i van ,  f o r  t h e  Div is ion  of 
Trading and Markets. 

Mr. Matthew J .  Merritt, J r .  
7 North Drive,  Malba, New York 57, N .  Y .  
f o r  M. J .  Merritt & Co., Inc.  and 
pro se. 

M r .  James S. Vickers 

191 South F in ley  Avenue, 

Basking Ridge, N. J .  

pro'  se. 


C la re  	E. Walker, Esq. 
96 Ful ton  S t r e e t ,  New York, N .  Y. 10038 
f o r  Henry G. Vickers .  

I r v i n g  Weintraub, Esq. 
305 Broadway, New York, N .  Y .  10007 
f o r  Char les  Nardi. 

S t an l ey  K l i g f e l d ,  Esq. 
60 Wall S t r e e t ,  New York, N. Y. 10005 
f o r  William P e r l e s  and John C o s t i e r a .  



Samuel J .  Lev ine ,  Esq. 
4 4  C o u r t  S t r e e t ,  B
f o r  Lloyd Fetnier .  

rooklyn,  N. Y .  11201 

J .  H e r b e r t  Lede r ,  Esq.  
40  Exchange P l a c e ,  
f o r  Rober t  Sharon.  

New York, N. Y .  10005 

Mr. William Downey 
12 H a r r i s o n  P l a c e ,  l r v i n g t o n ,  N. J .  
p r o  se. 

Mr. Rober t  H ines  
C / O  Michael  0' C a l l a g h a n ,  112 E a s t  1 7 t h  S t r e e t ,  
New York, N. Y .  10003 
p r o  se. 

Morris W i n t e r ,  Esq. 
217 Broadway, New York,  N. Y .  
f o r  P a u l  Walker.  

Melvyn I. Weiss, Esq. 
o f  Galef  & J a c o b s  
22 E a s t  4 0 t h  S t r e e t ,  New York, N. Y .  
f o r  Richard  T r e i s t m a n .  

BEFORE: SIDNELY L. FEILER, HEARING EXAMINER 




- 

A - 

t 

- 3 -

I. THE PROCEEDINGS 

These are proceedings  pursuant  t o  S e c t i o n  15( b )  and 15A of t h e  

S e c u r i t i e s  Exchange Act of 1934 (QQExchange Act") t o  determine whether 

it is i n  t h e  p u b l i c  i n t e r e s t  t o  revoke t h e  r e g i s t r a t i o n  as a broker  

and d e a l e r  of  M. J .  Merritt 6 Co., Inc .  ( " t he  r e g i s t r a n t " ) ;  whether ,  

pending f i n a l  de t e rmina t i on  of t h e  q u e s t i o n  of r evoca t i on ,  it is nec-

e s s a r y  o r  a p p r o p r i a t e  i n  t h e  pub l i c  i n t e r e s t  o r  f o r  t h e  p r o t e c t i o n  of  

i n v e s t o r s  t o  suspend t h e  r e g i s t r a t i o n  of t h e  r e g i s t r a n t ;  whether i t  

is necessa ry  o r  a p p r o p r i a t e  i n  t h e  pub l i c  i n t e r e s t  o r  f o r  t h e  p r o t e c t i o n  

of  i n v e s t o r s  t o  suspend f o r  a per iod  no t  exceed ing  twelve (12 )  months 

o r  t o  expe l  r e g i s t r a n t  from membership i n  t h e  Nat iona l  Assoc i a t i on  of  

S e c u r i t i e s  Dealers, Inc.;  whether ,  w i t h i n  t h e  meaning of S e c t i o n  

15A(b)(4)  of  t h e  Exchange Act t h e  Commission should f i n d  t h a t  Matthew 

J .  Merritt, Jr . ,  James S .  Vickers ,  Henry G.  Vickers ,  Cha r l e s  Nardi ,  

a l l e g e d  p r i n c i p a l s  of  t h e  r e g i s t r a n t ,  and Edward Abramson, W i l l i a m  

P e r l e s ,  Lloyd F e t n e r ,  Robert  Sharon,  Burton W .  Teague, J u l e s  Win te rs ,  

John  C o s t i e r a ,  Will iam Downey, Robert  Hines,  E a r l e  S p e r e r ,  Pau l  Walker 

and Richard Tre i s tman ,  salesmen of  t h e  r e g i s t r a n t ,  are cause s  of any 

o r d e r  o f  r e v o c a t i o n ,  suspens ion  o r  expu l s i on  which may be e n t e r e d  
-1/ 

h e r e i n ;  and whether a n o t i c e  of wi thdrawal  from r e g i s t r a t i o n  f i l e d  

by t h e  r e g i s t r a n t ,  bu t  which h a s  n o t  become e f f e c t i v e ,  should be per-  

m i t t ed  t o  become e f f e c t i v e ,  and i f  s o ,  whether it is  necessa ry  i n  t h e  

publ ic  i n t e r e s t  o r  f o r  t h e  p r o t e c t i o n  of i n v e s t o r s  t o  impose terms and 

-1/ k r r i t t ,  James S.  Vickers ,  and Cha r l e s  Nardi were p r i n c i p a l s  i n  t h e  
r e g i s t r a n t .  The s t a t u s  of Henry G. Vickers  is i n  d i s p u t e .  The o t h e r s  
named. a t  a l l  times material, were salesmen of t h e  r e g i s t r a n t .  



c o n d i t i o n s  upon which t h e  s a i d  n o t i c e  o f  wi thdrawal  may be p e r m i t t e d  

t o  become e f f e c t i v e .  

The m a t t e r s  put  i n  i s s u e  by t h e  o r d e r  f o r  t h e s e  p roceed ings  are: 

A. Whether, d u r i n g  t h e  pe r iod  from J u n e  18,  1959 t o  t h e  

d a t e  of t h e  o r d e r  (November 20, 1962) Henry G. Vickers  p a r t i c i p a t e d  i n  

and d i r e c t e d  t h e  b u s i n e s s  o p e r a t i o n s  of r e g i s t r a n t  and w a s  a person  

d i r e c t l y  and i n d i r e c t l y  c o n t r o l l i n g  i t  and t h a t  r e g i s t r a n t  w i l l f u l l y  

v i o l a t e d  S e c t i o n  15(b)  of t h e  Exchange Act and Rule 17 CFR 240.15b-1 

t h e r e u n d e r  and H e r r i t t ,  James S. Vickers ,  Henry G. Vickers  and C h a r l e s  

Nardi a i d e d  and a b e t t e d  such w i l l f u l  v i o l a t i o n  i n  t h a t  they  s i n g l y  and 

i n  c o h c e r t  made s t a t e m e n t s  i n  r e g i s t r a n t ' s  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  

and i n  documents supplemental  t h e r e t o  which were a t  t h e  t i m e  and i n  t h e  

l i g h t  o f  t h e  c i r c u m s t a n c e s  under  which t h e y  were made, f a l s e  and m i s l e a d i n g  

w i t h  r e s p e c t  t o  s t a t e m e n t s  t h a t  no person  n o t  named i n  s a i d  a p p l i c a t i o n  

and amendments d i r e c t l y  and i n d i r e c t l y  c o n t r o l  led t h e  b u s i n e s s  o f  r e g i s -

t r a n t  when, i n  f a c t ,  Henry G. Vickers  d i r e c t l y  and i n d i r e c t l y  c o n t r o l l e d  

t h e  b u s i n e s s  of r e g i s t r a n t .  It is f u r t h e r  a l l e g e d  t h a t  s t a t e m e n t s  were 

made i n  r e g i s t r a n t ' s  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  and numerous amendments 

t h e r e t o  t h a t  no person  c o n t r o l l i n g  o r  c o n t r o l l e d  by r e g i s t r a n t  had been 

found by t h e  Commission t o  have v i o l a t e d  any p r o v i s i o n  o f  t h e  Exchange 

Act o r  t h e  S e c u r i t i e s  Act o f  1933 when, i n  f a c t ,  Henry G .  Vickers  had 
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been found by t h e  Commission t o  have v i o l a t e d  a p r o v i s i o n  o f  t h e  


-21 

Exchange Act and a r u l e  t h e r e u n d e r .  

B. Whether, d u r i n g  t h e  pe r iod  above mentioned r e g i s t r a n t  

w i l l f u l l y  v i o l a t e d  S e c t i o n  15(b)  of t h e  Exchange Act and Rule 17 CFR 

240.15b-2 t h e r e u n d e r  and Merritt , James S. Vickers ,  Henry G. Vickers  

and C h a r l e s  Nardi a i d e d  and a b e t t e d  such  v i o l a t i o n ,  i n  t h a t  r e g i s t r a n t  

f a i l e d  t o  promptly f i l e  a n  amendment c o r r e c t i n g  t h e  a l l e g e d  inaccuracy  

o f  t h e  i n f o r m a t i o n  s u p p l i e d  i n  r e g i s t r a n t ' s  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  

-3I 
and amendments t h e r e t o .  

C. Whether, d u r i n g  t h e  pe r iod  from about  May 31 ,  1960 

t o  abou t  August 3 1 ,  1961, t h e  r e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  

1 5 ( c ) ( 3 )  o f  t h e  Exchange Act and Rule 17 CFR 2 4 0 . 1 5 ~ 3 - 1  t h e r e u n d e r ,  

t h e  n e t  c a p i t a l  r u l e ,  and Merritt, James S. Vickers  and Henry G. Vickers  

-4 1  
a i d e d  and a b e t t e d  such v i o l a t i o n s .  

-21 By o r d e r  d a t e d  A p r i l  3 0 ,  1959 t h e  Commission revoked t h e  b r o k e r - d e a l e r  
r e g i s t r a t i o n  of Vickers  B r o t h e r s  and e x p e l l e d  it from membership i n  
t h e  Na t iona l  A s s o c i a t i o n  of S e c u r i t i e s  D e a l e r s ,  Inc .  upon a f i n d i n g  
t h a t  Vickers  B r o t h e r s  w i l l f u l l y  v i o l a t e d  t h e  n e t  c a p i t a l  p r o v i s i o n s  
o f  t h e  Exchange Act and a p p l i c a b l e  r u l e s  promulgated by t h e  Commission 
t h e r e u n d e r  and t h a t  Henry G. V i c k e r s ,  one of i t s  g e n e r a l  p a r t n e r s ,  was 
a c a u s e  o f  t h e  o r d e r  o f  r e v o c a t i o n  and e x p u l s i o n  (39 S.E.C. 83, 1959). 

-31 Every r e g i s t e r e d  b r o k e r - d e a l e r  , pursuan t  t o  t h e s e  p r o v i s i o n s ,  is  r e q u i r e d  
t o  promptly f i l e  a n  amendment t o  i ts b r o k e r - d e a l e r  r e g i s t r a t i o n  i f  t h e  
in format  i o n  c o n t a i n e d  i n  t h e  o r i g i n a l  a p p l i c a t i o n  o r  any amendment 
supp lementa l  t h e r e t o  i s  o r  becomes i n a c c u r a t e  f o r  any reason .  

-41 A r e g i s t e r e d  b r o k e r - d e a l e r ,  pursuan t  t o  t h e  above p r o v i s i o n s  is  pro-
h i b i t e d  from making u s e  of t h e  means and i n s t r u m e n t a l i t i e s  o f  i n t e r s t a t e  
commerce t o  e f f e c t  t r a n s a c t i o n s  i n  and t o  induce t h e  sale of  s e c u r i t i e s ,  
o t h e r w i s e  t h a n  on  a n a t i o n a l  s e c u r i t i e s  exchange,  when t h e  a g g r e g a t e  
i n d e b t e d n e s s  of t h e  r e g i s t r a n t  exceeds  two thousand p e r  centum of  i t s  
n e t  c a p i t a l .  



D. Whether, du r ing  t h e  per iod from about A p r i l ,  1959 t o  t h e  

d a t e  of t h e  o r d e r ,  t h e  r e g i s t r a n t ,  Merritt , James S. Vickers ,  Henry G, 

Vickers ,  	Char les  Nardi and r e g i s t r a n t ' s  salesmen above named w i l l f u l l y  
5/ 

v i o l a t e d  t h e  a n t i - f r a u d  t h e  S e c u r i t i e s  ~ c t s  p rov i s ions  of i n  t h e  o f f e r  

and sale of t h e  common. s t o c k  of Minerals  Corporat ion of America, Inc.  

(Minera l s )  and i n  connect ion the rewi th  they made f a l s e  and mis lead ing  

s ta tements  of material f a c t s  and omit ted t o  state material f a c t s  t o  

purchasers  and p rospec t ive  purchasers  of Minerals s t o c k  and engaged i n  

o t h e r  conduct and a c t i v i t i e s  which c o n s t i t u t e d  a f r aud  and d e c e i t  upon 

Pursuant  t o  n o t i c e ,  a hea r ing  w a s  he ld  i n  New York, N. Y .  before  

t h e  undersigned Hearing Examiner. No appearances were made on behalf of 

Burton W .  Teague and J u l e s  Winters.  The r eco rds  of t h e  Commission show 

t h a t  t h e  o r i g i n a l  o r d e r  f o r  t he se  proceedings w a s  served upon both of 

t he se  respondents  ( F i l e  No. 8-7416-1-1, P o s t o f f i c e  r e c e i p t s  Nos. 812566 

and 812570). Ea r l e  Sperer  ha s  s igned  a s t i p u l a t i o n  consent ing  t o  t h e  

e n t r y  of an  o r d e r  f i n d i n g  t h a t  he  had v i o l a t e d  t he  S e c u r i t i e s  Acts  as 

charged i n  t h e  o r d e r  f o r  t h e  proceeding and f i n d i n g  him a cause  of any 

o r d e r  of r evoca t ion  i ssued  a g a i n s t  t h e  r e g i s t r a n t ,  as charged. Edward 

Abranson, i n  t h e  course  of a n  i n v e s t i g a t i o n ,  en t e r ed  i n t o  a s t i p u l a t i o n  

-5/ Sec t ion  17(a)  of t h e  S e c u r i t i e s  Act and Sec t ions  10(b) and 1 5 ( c ) ( l )  
of t h e  Exchange Act and Rules lob-5 and 15cl-2 (17  CFR 240.10b-5 and 
15cl-2)  thereunder  are sometimes r e f e r r e d  t o  as t h e  a n t i - f r a u d  provi -

s t a t e  f a c i l i t i e s  i n  connec t ion  wi th  t h e  o f f e r  o r  sale of 	 any s e c u r i t y  
by means of a device  o r  scheme t o  defraud o r  un t rue  o r  misleading state-
ments of a ma te r i a l  f a c t ,  o r  any a c t ,  p r a c t i c e ,  o r  course of conduct 
which o p e r a t e s  o r  would o p e r a t e  as a f raud  o r  d e c e i t  upon a customer o r  
by means of any o t h e r  manipulat ive o r  f r a u d u l e n t  device.  



similar i n  c o n t e n t  t o  t h a t  o u t l i n e d  above. 

A l l  p a r t i e s  named i n  t h e  o r d e r  f o r  t h e  p roceed ings ,  e x c e p t  t h o s e  

s p e c i f i c a l l y  mentioned above,  appeared  e i t h e r  by c o u n s e l  o r  i n  person.  

A l l  p a r t i e s  were a f f o r d e d  f u l l  o p p o r t u n i t y  t o  be heard  and t o  examine 

and cross-examine w i t n e s s e s .  A t  t h e  c o n c l u s i o n  of t h e  p r e s e n t a t i o n  of 

ev idence ,  o p p o r t u n i t y  was a f f o r d e d  t h e  p a r t i e s  t o  state t h e i r  p o s i t i o n s  

o r a l l y  on t h e  r e c o r d .  Oral argument was waived. Oppor tun i ty  was t h e n  

a f f o r d e d  t h e  p a r t i e s  f o r  f i l i n g  proposed f i n d i n g s  of f a c t  and c o n c l u s i o n s  

of l a w ,  o r  b o t h ,  t o g e t h e r  w i t h  b r i e f s  i n  auppor t  t h e r e o f .  Proposed f i n d -  

i n g s  and b r i e f s  were submi t t ed  by t h e  D i v i s i o n  and on behalf  of most of 

t h e  responden ts .  

Upon t h e  e n t i r e  r e c o r d  and from h i s  o b s e r v a t i o n  of t h e  w i t n e s s e s ,  

t h e  unders igned  makes t h e  fo l lowing :  

11. FINDINGS OF FACT 

A .  The r e g i s t r a n t  

1. The r e g i s t r a n t  h a s  been r e g i s t e r e d  w i t h  t h e  Commission as a 

b r o k e r - d e a l e r  pursuan t  t o  S e c t i o n  1 5 ( b )  s f  t h e  Act s i n c e  June  18,  1959 

and i ts  r e g i s t r a t i o n  is s t i l l  i n  e f f e c t .  On October  23, 1962, r e g i s t r a n t  

f i l e d  a n o t i c e  of wi thdrawal  of i t s  r e g i s t r a t i o n ,  which wi thdrawal  h a s  

not  become e f f e c t i v e .  

2. Mat thew J.  Merritt, J r .  is p r e s i d e n t ,  a d i r e c t o r  and owner of 

10% o r  more o f  t h e  common and p r e f e r r e d  s t o c k  o f  t h e  r e g i s t r a n t .  

3. James S. V i c k e r s  was o r i g i n a l l y  r e p o r t e d  t o  be a n  o f f i c e r ,  

d i r e c t o r  and owner of 10%o r  more of t h e  common s t o c k  of t h e  r e g i s t r a n t  

u n t i l  r e p o r t e d  t o  be no longer  s u c h  i n  a n  amendment f i l e d  on A p r i l  12,  



1961. 

4. Cha r l e s  Nardi is a v i ce -p re s iden t  and d i r e c t o r  of t h e  r e g i s t r a n t .  

5.  The r e g i s t r a n t  is a member of t h e  Nat ional  Assoc ia t ion  of 

S e c u r i t i e s  Dealers, Inc ., a n a t i o n a l  s e c u r i t i e s  a s s o c i a t i o n  r e g i s t e r e d  

pursuant t o  S e c t i o n  1% of t h e  Exchange A c t .  

6 .  The r e g i s t r a n t  is permanently en jo ined  by an  o rde r  of t h e  

United S t a t e s  D i s t r i c t  Court f o r  t h e  Southern D i s t r i c t  of  New York, 

en t e r ed  on o r  about Apri1,25, 1961, by consen t ,  from f u r t h e r  v i o l a t i n g  

t h e  n e t  c a p i t a l  p rovis ions  of t he  Exchange Act and r u l e s  promulgated 

thereunder .  

Connection of Henry G. 
Vickers wi th  t h e  r e g i s t r a n t  

7 .  It is a l l e g e d  t h a t  i n  t h e  per iod here  r e l e v a n t ,  Henry G. 

Vickers p a r t i c i p a t e d  i n  and d i r e c t e d  t h e  bus iness  ope ra t i ons  of  t he  

r e g i s t r a n t  and was a pereon d i r e c t l y  and i n d i r e c t l y  c o n t r o l l i n g  i t .  

8. Henry G. Vickers owned a 90% i n t e r e s t  i n  Vickers Bro thers ,  

a r e g i s t e r e d  broker -dea le r .  A s  p rev ious ly  no ted ,  on Apr i l  30, 1959 t h e  

Commission, on a s t i p u l a t i o n  and consent  joined i n  by Vickers ,  found 

t h a t  Vickers Bro thers  had w i l l f u l l y  v i o l a t e d  t h e  n e t  c a p i t a l  r u l e .  I t  

ordered  t h e  r evoca t ion  of t h e  r e g i s t r a t i o n  of Vickers  Bro thers  and i t s  

expuls ion  from membership i n  t h e  N.A.S.D. and named Henry G. Vickers and 

Norman L. Mart in ,  another  p a r t n e r  of  t h e  f i r m ,  a s  causes  of t h e  o r d e r  

of r evoca t ion  and expuls ion .  

9 .  Th i s  r e g i s t r a n t  f i l e d  i ts  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  on 

Apr i l  27, 1959. Its then  t h r e e  p r i n c i p a l s  had prev ious ly  been asso-  

c i a t e d  wi th  Vickers  Brothers .  The new f i r m  l i s t e d  t h e  Vickers Bro thers  





G. Vickers  a l s o  d i r e c t e d  t h e  b u s i n e s s  o p e r a t i o n s  of t h e  r e g i s t r a n t .  I t  

is und ispu ted  t h a t  a f t e r  t h e  r e g i s t r a n t  moved from 37 Wall S t r e e t  i n  

J u l y ,  1960, Henry G. Vickers  d i d  no t  v i s i t  t h e  o f f i c e s  of t h e  r e g i s t r a n t  

e x c e p t  t h r e e  o r  f o u r  times and t h a t  h e  conducted no b u s i n e s s  from t h e r e .  

12. As p a r t  of i t s  l i q u i d a t i o n  a c t i v i t i e s ,  Vickers  B r o t h e r s  main- 

t a i n e d  a  c u s t o m e r ' s  account  w i t h  t h e  r e g i s t r a n t  which w a s  under  t h e  c o n t r o l  

o f  Henry G.  Vickers .  T h i s  account  w a s  c l o s e d  o u t  p r i o r  t o  t h e  removal of 

t h e  r e g i s t r a n t  from t h e  Wall S t r e e t  premises .  A good d e a l  of t h e  ev idence  

on t h e  i s s u e  o f  c o n t r o l  r e l a t e s  t o  t h e  a c t i v i t i e s  o f  Vickers  B r o t h e r s  and 

Henry G. V ickers  i n  t h e  s h a r e s  o f  Minera l s .  Vickers  B r o t h e r s  had been t h e  

u n d e r w r i t e r  of a n  i s s u e  o f  300,000 s h a r e s  o f  Minera l s  at a n  o f f e r i n g  p r i c e  

o f  $ 1  p e r  ahare .  The O f f e r i n g  C i r c u l a r  is d a t e d  May 4 ,  1955. A s  of  

A p r i l ,  1959, Vickers  B r o t h e r s  owned 47,000 s h a r e s  o f  Minera l s  s t o c k  and 

t h e s e  s h a r e s  were l i q u i d a t e d  th rough  t h e  r e g i s t r a n t  d u r i n g  t h e  p e r i o d  

J u l y ,  1959 th rough  A p r i l ,  1960. 

13. I n  a d d i t i o n ,  Vickers  B r o t h e r s  had loaned Minera l s  $24,000 i n  

1956 o r  1957 and $19,000 was advanced by c e r t a i n  i n d i v i d u a l s  t o  Minera l s  

through Vickers  B r o t h e r s  i n  1957. These d e b t s  were o u t s t a n d i n g  whi le  

Henry Vickers  made u s e  of t h e  r e g i s t r a n t ' s  premises .  The d e b t s  were no t  

s a t i s f i e d  u n t i l  September,  1960 when 500,000 s h a r e s  of Minerals  were 

rece ived  by Vickers  B r o t h e r s  i n  d i s c h a r g e  o f  both  d e b t s .  Of t h i s  amount 

Vickers  B r o t h e r s  r e t a i n e d  300,000 s h a r e s .  These s h a r e s ,  which were 

investment  s t o c k ,  were tu rned  o v e r  t o  P l e r r i t t  by Henry Vickers  i n  

Oc tober ,  1960. Vickers  main ta ined  t h e  t r a n s a c t i o n  was a l o a n  of s t o c k ;  

M r r i t t  t e s t i f i e d  t h a t  t h e y  were r e c e i v e d  i n  s a t i s f a c t i o n  of a d e b t .  



14. Henry Vickers  fo l lowed  c l o s e l y  merger n e g o t i a t i o n s  i n  t h e  s p r i n g  

of 1960 i n v o l v i n g  Minera l s .  He a t t e n d e d  n e g o t i a t i o n  meet ings  and went w i t h  

Merritt and o t h e r s  t o  F l ~ r i d a  t o  i n s p e c t  p r o p e r t i e s  involved i n  t h e  pending 

Merger. 

15.  Michael S. Snyder w a s  employed as a t r a d e r  f o r  t h e  r e g i s t r a n t  

from J u l y ,  1959 u n t i l  t h e  e a r l y  p a r t  of 1960. He t e s t i f i e d  t h a t  h e  took  

h i s  o r d e r s  from H e r r i t t ,  Nardi ,  and James Vickers .  One t ime when t h e y  

were no t  a v a i l a b l e ,  he o b t a i n e d  a q u o t a t i o n  on Minera l s  from Henry Vickers .  

Vickers  also gave him about  t h r e e  o r  f o u r  t r a d i n g  o r d e r s ,  h e  d e c l a r e d ,  which 

Snyder  execu ted .  One of t h e s e  was a sale o f  Minera l s  s t o c k  which Snyder 

execu ted  a f t e r  o b t a i n i n g  H e r r i t t ' s  a p p r o v a l .  

16. Snyder a l s o  r e c a l l e d  t h a t  Henry Vickers  a t t e n d e d  a sales meet ing 

t o g e t h e r  w i t h  t h e  p r e s i d e n t  of Minera l s  and answered q u e s t i o n s .  Snyder  

a l s o  o b t a i n e d  a d d i t i o n a l  i n f o r m a t i o n  on Minera l s  from Henry Vickers  from 

time t o  t ime. 

t r a d e r  t o  Snyder from December, 1959 u n t i l  t h e  latter l e f t .  Then h e  became 

t h e  t r a d e r .  H e  t e s t i f i e d  t h a t  t h e  r e g i s t r a n t  main ta ined  a market i n  

Minera l s ,  a l t h o u g h  t h e r e  w a s  not  t r a d i n g  e v e r y  day.  While Snyder was 

employed, h e  o b t a i n e d  q u o t a t i o n s  from him. Af te rwards ,  a c c o r d i n g  t o  

P l a t t n e r ,  he  r e c e i v e d  d a i l y  q u o t a t i o n s  from Merritt, James V i c k e r s ,  o r  

Henry Vickers ,  whoever was a v a i l a b l e  a t  t h e  t i m e  ( T r .  7 4 7 ) .  He c o u l d  not  

estimate how many times h e  r e c e i v e d  q u o t a t i o n s  from Henry Vickers ,  

a s s e r t e d  t h a t  it was more t h a n  once o r  t w i c e  bu t  t h a t  he  c o u l d  no t  say  

whether  it was as much as twenty o r  t h i r t v - f i v e .  H e  r e c a l l e d  a s k i n n  



Henry Vickers  f o r  a q u o t a t i o n  on H i n e r a l s  on one occa s ion  and be ing  

r e f e r r e d  t o  a n o t h e r  brokerage house.  He f u r t h e r  t e s t i f i e d  a t  ano the r  

po in t  he  ob t a ined  q u o t a t i o n s  about  once a week (T r .  1019). 

18. There  is  a d d i t i o n a l  ev idence  t h a t  Henry Vickers  a t t e n d e d  s a l e s  

meet ings  of t h e  r e g i s t r a n t  and gave t h e  salesman i n fo rma t ion  on  Minerals .  

R o b e r t  Hines r e c a l l e d  be ing  p r e s e n t  at one meeting addressed  by Henry 

Vickers .  John Cos ta  e s t ima t ed  t h a t  Henry Vickers  spoke t o  t h r e e  o r  f o u r  

such meet ings .  Merritt t e s t i f i e d  t h a t  he  asked Henry Vickers  t o  speak 

on one occa s ion .  

19. The D iv i s i on  a l s o  relies upon an  a l l e g e d  s a l e  of Minera l s  

s t o c k  by Henry G. Vickers  on behalf  of t h e  r e g i s t r a n t  t o  one of i ts  

customers ,  H i s s  H.E.B. H i s s  B,  had bought H i n e r a l s  s t o c k  i n  1955 from 

Vickers  B r o t h e r s ,  through Henry G. Vickers ,  when he  was a member i n  t h a t  

f i rm .  H i s s  B.  t e s t i f i e d  t h a t  i n  J u l y ,  1960 she  r ece ived  a t e lephone  c a l l  

from a person who i d e n t i f i e d  h imse l f  as Henry A .  Vickers ,  a s s o c i a t e d  w i th  

t h e  r e g i s t r a n t .  The c a l l e r  made c e r t a i n  s t a t emen t s  t o  he r  about  Minera l s  

and i ts f u t u r e ,  and s t a t e d  t h a t  a purchase a t  t h a t  time would average  down 

t h e  c o s t  of  t h e  t o t a l  s t o c k  she had purchased. Miss B.  d i d  not want t o  

make t h e  inves tment ,  a cco rd ing  to  h e r  tes t imony.  

20. A few days  a f t e r  t h i s  conve r sa t i on  Miss B.  r ece ived  a con-

f i r m a t i o n  from t h e  r e g i s t r a n t ,  d a t e d  J u l y  15,  1960, f o r  500 s h a r e s  of 

H ine ra l s  a t a . p r i c e  of $225 (Div.  Ex. 22).  She d i d  no t  make any r emi t t ance  

even though she  r ece ived  two n o t i c e s  from t h e  r e g i s t r a n t  t o  remit t h e  

amount . 



21. She r e c e i v e d  a fo l low-up  te lephone  c a l l  s e v e r a l d a y s  a f t e r  

t h e  second n o t i c e  r e q u e s t i n g  payment, H i s s  B. t e s t i f i e d ,  from a man 

who i d e n t i f i e d  himself  as Mr. V i c k e r s .  He demanded payment and became 

angry  when Miss B. s t a t e d  t h a t  s h e  had no t  o rdered  t h e  s t o c k  and d i d  n o t  

i n t e n d  t o  pay f o r  i t .  . 

22. Henry G. Vickers  den ied  hav ing  any t r a n s a c t i o n s  w i t h  H i s s  B. 

a f t e r  h e  s o l d  h e r  s t o c k  i n  1955. I t  is po in ted  o u t  t h a t  t h e  purpor ted  

s a l e  t o  H i 6 6  B .  took p l a c e  i n  mid-Ju ly ,  1960, which was a f t e r  t h e  p e r i o d  

t h a t  Henry G. Vickers  t e s t i f i e d  h e  had t a k e n  h i s  p o s s e s s i o n s  from t h e  

o f f i c e s  of t h e  r e g i s t r a n t .  Fur thermore,  t h e  c o n f i r m a t i o n  o f  t h e  t r a n s a c -  

t i o n  b e a r s  t h e  i n i t i a l s  "EAt', t h e  i n i t i a l s  o f  a sa lesman of t h e  r e g i s t r a n t .  

Miss B. a l s o  t e s t i f i e d  t h a t  t h e  pe rson  who c a l l e d  h e r  gave h e r  t h e  name 

Henry -A. Vickers  r a t h e r  t h a n  t h e  middle  i n i t i a l  "G", t h e  c o r r e c t  middle  

i n i t i a l  of Henry G. Vickers .  

23. There  is  no ev idence  t h a t  Henry G. Vickers  made o r  a t t empted  

t o  make any sales of s t o c k  on  beha l f  of t h e  r e g i s t r a n t  e x c e p t  t h i s  one 

t r a n s a c t i o n .  I n  view of t h i s  f a c t  and t h e  o t h e r  f a c t o r s  involved h e r e ,  

p a r t i c u l a r l y  t h e  i n i t i a l s  a p p e a r i n g  on t h e  c o n f i r m a t i o n  and t h e  ev idence  

t h a t  t h i s  t r a n s a c t i o n  took p l a c e  a t  a t ime when Henry G. Vickers  had 

e i t h e r  moved o u t  o f  t h e  r e g i s t r a n t ' s  o f f i c e s  o r  was i n  t h e  p rocess  of 

do ing  so, t h e  unders igned c r e d i t s  t h e  tes t imony of Henry G .  Vickers  t h a t  

h e  never  d e a l t  w i t h  Miss B. i n  1960. It  i s  c l e a r ,  however, t h a t  H i s s  B .  

d i d  r e c e i v e  t e l e p h o n e  c a l l s  from a person who a c t e d  on beha l f  o f  t h e  

r e g i s t r a n t .  Details o f  t h o s e  c o n v e r s a t i o n s  are a d m i s s i b l e  a g a i n s t  t h e  

r e g i s t r a n t ,  t h e r e f o r e ,  and w i l l  be d e a l t  w i t h  i n  a n o t h e r  s e c t i o n  of t h i s  
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d e c i s i o n .  The u n d e r s i g n e d  c r e d i t s  Miss B e ' s  t e s t i m o n y  t h a t  t h e  p e r s o n  

who t e l e p h o n e d  h e r  o n  b e h a l f  of  t h e  r e g i s t r a n t  u s e d  t h e  name Henry V i c k e r s ,  

b u t  h e  c r e d i t s  Henry G. V i c k e r ' s  d e n i a l  t h a t  h e  was t h e  o n e  who made t h e  
-6 / 

t e l e o h o n e  c a l l  r e f e r r e d  to  i n  Miss B. ' s  t e s t i m o n y .  

24.  The D i v i s i o n  f u r t h e r  c o n t e n d s  t h a t  V i c k e r s  B r o t h e r s ,  t h r o u g h  

Henry G. V i c k e r s ,  a c t e d  f o r  t h e  r e g i s t r a n t  i n  c e r t a i n  t r a n s a c t i o n s  i n v o l v i n g  

p u r c h a s e s  o f  M i n e r a l s  s t o c k  by J.C.A. M r .  A. i n v e s t e d  a sum of  money i n  

r e g i s t r a n t ' s  s t o c k  i n  J u n e ,  1959. Some time p r i o r  t h e r e t o ,  h e  had been  

shown a n  o u t  l i n e  o f  a p r o p o s a l  t o  set u p  a  new b r o k e r a g e  f i r m  which would 

i n c l u d e  Henry G. V i c k e r s .  T h e r e  is no proof  t h a t  Henry G. V i c k e r s  had 

a n y t h i n g  t o  d o  w i t h  t h e  d r a f t i n g  o f  t h i s  o u t l i n e .  A c t u a l l y  Mr. A .  made 

h i s  i n v e s t m e n t  i n  t h e  r e g i s t r a n t  a t  t h e  s u g g e s t i o n  o f  B u r t o n  W .  Teague ,  

a l s o  one  o f  t h e  i n v e s t o r s  i n  t h e  r e g i s t r a n t  who a c t e d  as a s a l e s m a n .  

25.  Mr. A .  purchased  10,000 s h a r e s  o f  M i n e r a l s  f rom V i c k e r s  

B r o t h e r s  o n  o r  a b o u t  F e b r u a r y  27,  1959 (Div .  Ex. 1 5 2 ) .  He r e c e i v e d  a n  

acknowledgment o f  h i s  payment f rom V i c k e r s  B r o t h e r s  and a  r e c e i p t  f o r  

t h e  s h a r e s  which  were b e i n g  h e l d  i n  s a f e k e e p i n g  f o r  h i s  a c c o u n t  ( D i v .  

Ex. 149) .  

26.  A c c o r d i n g  t o  M r .  A . ,  h e  p u r c h a s e d  a n  a d d i t i o n a l  20,000 s h a r e s  

of  M i n e r a l s  f rom t h e  r e g i s t r a n t  t h r o u g h  Teague o n  o r  a b o u t  O c t o b e r  15,  

1959. H e  f i r s t  r e c e i v e d  a c o n f i r m a t i o n  b e a r i n g  t h e  l egend  "FOR INVESTMENT 

PURPOSES ONLY" (Div .  Ex. 153) .  Mr. A .  t e s t i f i e d  t h a t  h e  p r o t e s t e d  t o  

Teague a b o u t  t h e  u s e  of  t h i s  l egend  a n d  r e c e i v e d  a second  c o n f i r m a t i o n  

l a b e l l e d  I1DUPLICATE CONFIRMATION1' b e a r i n g  t h e  same i n f o r m a t i o n  as t h e  



p r e v i o u s  c o n f i r m a t i o n  excep t  t h a t  t h e  legend w a s  o m i t t e d  (Div.  Ex. 150) .  

27. P r i o r  t o  h i s  purchase  from t h e  r e g i s t r a n t ,  Mr. W .  r ece ived  

letters from Vickers  B r o t h e r s  n o t i f y i n g  him t h a t  t h e  f i r m  of Vickers  

B r o t h e r s  was b e i n g  l i q u i d a t e d  and t o  a d v i s e  whether  h e  wished t o  have 

h i s  s t o c k  l e f t  i n  s a f e k e e p i n g  w i t h  t h e  r e g i s t r a n t  o r  wished t o  make 

some o t h e r  ar rangements  (Div.  Ex. 156, 157 and 158) .  M r .  A .  r e q u e s t e d  

t h a t  t h e  s t o c k  be forwarded t o  him b u t ,  a c c o r d i n g  t o  h i s  t e s t imony ,  t h i s  

was not  done (Div, Exs. 159 and 160) .  By l e t t e r  d a t e d  J u n e  27,  1960, 

on t h e  s t a t i o n e r y  o f  Vickers  B r o t h e r s ,  Henry G. V ickers  adv i sed  Mr. A .  

t h a t  Vickers  B r o t h e r s  were h o l d i n g  30,000 s h a r e s  o f  Minerals  f o r  h i s  

account  and t h a t  t h i s  s t o c k  would be t r a n s f e r r e d  as  soon as c e r t a i n  

matters were c l e e r e d  up  (Div.  Ex. 154) .  

28. Mr. A .  f u r t h e r  t e s t i f i e d  t h a t  a f t e r  r e c e i p t  of t h e  aforemen- 

t i o n e d  l e t t e r ,  h e  rece ived  t h r e e  c e r t i f i c a t e s  f o r  10,000 s h a r e s  e a c h  w i t h  

t h e  endorsement on t h e  back r e a d i n g  "Vickers  B r o t h e r s t a .  Mr. A .  w r o t e  t o  

Teague on November 21, 1960 o b j e c t i n g  t o  t h e  endorsement and asked Teague 

t o  o b t a i n  f o r  him "proper  i n s t r u m e n t s  of ownership  i n  my own name" (Div .  

Ex. 155) .  A .  never  d i d  r e c e i v e  any c e r t i f i c a t e s .  

29. Henry G. Vickers  r e c a l l e d  t h a t  Vickers  B r o t h e r s  had some 

t r a n e a c t i o n s  w i t h  Mr. A .  i n  M i n e r a l s  s t o c k .  He was vague as t o  t h e  

d e t a i l s  o f  t h e  t r a n s a c t i o n  but  thought  t h a t  A. had bought some s t o c k  

from Vickers  B r o t h e r s  and was g i v e n  some investment  ~ t o c k  i n  l i e u  of i t  

( T r .  1817-1821). H e  d e n i e d  t h a t  any  s t o c k  t h a t  A .  rece ived  from Vickers  

B r o t h e r s  had a n y t h i n g  t o  d o  w i t h  any d e a l i n g s  t h a t  A .  had had w i t h  t h e  

r e g i s t r a n t  i n  Minera l s  s t o c k .  



30. k r r i t t  t e s t i f i e d  t h a t  t h e  c o n f i r m a t i o n  s e n t  Mr. A .  f o r  

20,000 a h a r e s  o n  t h e  s t a t i o n e r y  o f  r e g i s t r a n t  was n e v e r  s e n t  by i t  and 

t h a t  no payment was r e c e i v e d  f o r  t h e  amount i n d i c a t e d  o n  t h e  c o n f i r m a t i o n ,  

and t h a t  t h e  r e g i s t r a n t ' s  l e d g e r s  d i d  n o t  r e f l e c t  t h e  t r a n s a c t i o n  ( T r .  

2543-2553). 

31 .  However, t h e r e  is documentary  proof t h a t  A .  mai led  a c h e c k  t o  

t h e  r e g i s t r a n t  w i t h i n  t w e l v e  d a y s  o f  t h e  a l l e g e d  sale t o  him i n  t h e  

e x a c t  amount r e q u i r e d  by t h e  c o n f i r m a t i o n  (Div .  Ex. 161) and t h a t  t h e  

c h e c k  was d e p o s i t e d  t o  t h e  c r e d i t  o f  t h e  r e g i s t r a n t  (D iv .  Exs. 162 and 

163) .  Under a l l  t h e  c i r c u m r t a n c e s ,  t h e  u n d e r s i g n e d  c o n c l u d e s  t h a t  t h e  

r e g i s t r a n t  was o b l i g a t e d  i n  O c t o b e r ,  1959 t o  make d e l i v e r y  o f  20 ,000 

s h a r e s  o f  M i n e r a l s  and i n  t h e  t r a n s a c t i o n  had a c t e d  as b r o k e r  f o r  Mr. A.  

T h e r e  is no proof  t h a t  a n y  s u c h  d e l i v e r y  was made o t h e r  t h a n  t h e  t r a n s a c -

t i o n s  Mr. A.  had w i t h  V i c k e r s  B r o t h e r s .  Henry G .  V ickexs  was v e r y  u n c e r t a i n  

as t o  why h i s  f i r m  would have  d e l i v e r e d  30 ,000  s h a r e s  o f  M i n e r a l s  to  Mr. 

A.  when i t  was o b l i g a t e d  t o  d e l i v e r  j u s t  10 ,000.  Whi le  h e  s p e c u l a t e d  as 

t o  what  t h e  r e a s o n  might  b e ,  no e v i d e n c e  was s u b m i t t e d  t o  f o r t i f y  h i s  

s u r m i s e .  Under t h e  c i r c u m s t a n c e s ,  t h e  u n d e r s i g n e d  conc  l u d e s  t h a t  t h e  

e v i d e n c e  e s t a b l i s h e s  t h a t  some a r r a n g e m e n t  was e n t e r e d  i n t o  by and be tween 

t h e  r e g i s t r a n t  and  V i c k e r s  B r o t h e r s ,  t h r o u g h  Henry G. V i c k e r s ,  whereby t h e  

o b l i g a t i o n  o f  t h e  r e g i s t r a n t  to  d e l i v e r  20 ,000 s h a r e s  o f  M i n e r a l s  t o  M r .  

A.  was assumed by V i c k e r s  B r o t h e r s  which t h e n  had s u b s t a n t i a l  h o l d i n g s  of  

t h a t  s t o c k .  



, 

L A 

- 17 -

3 2 .  I t  is  c l e a r  t h a t  Henry G. V i c k e r s  was g i v e n  s p e c i a l  t r e a t m e n t  

o n  t h e  p r e m i s e s  o f  t h e  r e g i s t r a n t .  T h i s  was d u e  t o  h i s  f r i e n d s h i p  w i t h  

t h e  p r i n c i p a l s ,  t h e  a s s o c i a t i o n  o f  h i s  b r o t h e r  w i t h  t h e  r e g i s t r a n t ,  and 

h i s  part i n  m u t u a l l y  s a t i s f a c t o r y  a r r a n g e m e n t s  whereby t h e  r e g i s t r a n t  

t o o k  o v e r  t h e  lease o f  t h e  p r e m i s e s  f rom V i c k e r s  B r o t h e r s .  However, 

t h e r e  is no proof  t h a t  Henry G. V i c k e r s  made any  monetary  i n v e s t m e n t  i n  

t h e  r e g i s t r a n t  o r  owned any  s t o c k .  T h e r e  is  no proof  t h a t  h e  a c t e d  f o r  

t h e  r e g i s t r a n t  i n  t r a n s a c t i o n s  w i t h  c u s t o m e r s  i n  t h e  p u r c h a s e  o r  sale o f  

s t o c k .  I n  t h e  o n e  i n s t a n c e  where s u c h  e v i d e n c e  was p r e s e n t e d ,  t h a t  i n  t h e  

c a s e  o f  Miss M.E.B., i t  h a s  been  c o n c l u d e d  t h a t  i t  w a s  no t  e s t a b l i s h e d  

t h a t  Henry G. V i c k e r s  t o o k  p a r t  i n  t h e  t r a n s a c t i o n s  i n v o l v e d .  

3 3 .  I t  h a s  been  found  t h a t  b o t h  t h e  o r a l  and w r i t t e n  e v i d e n c e  

p r e s e n t e d  e s t a b l i s h e s  t h a t  Henry G. V i c k e r s  , a c t i n g  f o r  V i c k e r s  B r o t h e r s ,  

assumed t h e  o b l i g a t i o n  o f  t h e  r e g i s t r a n t  t o  d e l i v e r  a b l o c k  of  20 ,000 

s h a r e s  o f  M i n e r a l s  pu rchased  by J.C.A. f rom t h e  r e g i s t r a n t ,  a c t i n g  as 

b r o k e r  f o r  J.C.A. T h e r e  is no proof  t h a t  t h i s  a r r angemen t  was made 

w i t h  t h e  knowledge o r  c o n s e n t  o f  J.C.A. 

3 4 .  T h e r e  is no proof t h a t  Henry G. V i c k e r s  gave  a n y  i n s t r u c t i o n s  

o r  d i r e c t i o n s  t o  t h e  r e g i s t r a n t ' s  s a l e s m a n  o r  t o  i t s  p r i n c i p a l s .  The 

o n l y  t a n g i b l e  e v i d e n c e  r e l a t i n g  i n  a n y  way t o  any  c o n t r o l  f u n c t i o n  by 

Henry G. V i c k e r s  was t h a t  p r e s e n t e d  by t h e  t r a d e r s  o f  t h e  r e g i s t r a n t .  

I n  t h e  c a s e  o f  Michael  S. S n y d e r ,  who was a t r a d e r  f rom J u l y ,  1959 u n t i l  

t h e  e a r l y  p a r t  o f  1960,  it a p p e a r s  t h a t  on  one  o c c a s i o n  h e  o b t a i n e d  a 

q u n t a t i o n  o n  M i n e r a l s  f rom Henrv G. V i c k e r s  and t h a t  V i c k e r s  gave  him 

t h r e e  o r  f o u r  t r a d i n g  o r d e r s ,  which  h e  e x e c u t e d .  T h i s  was i n  a p e r i o d  



of approx imate ly  e i g h t  o r  n i n e  months. T h i s  e v i d e n c e ,  i n  t h e  o p i n i o n  

of t h e  unders igned ,  f a l l s  s h o r t  o f  e s t a b l i s h i n g  t h a t  Henry G. Vickers  

e x e r c i s e d  c o n t r o l  o v e r  Snydera  s a c t i v i t i e s .  

35.  J o e l  K. P l a t t n e r ,  who succeeded Snyder ,  t e s t i f i e d  t h a t  he  

r e c e i v e d  q u o t a t i o n s  on Minera l s  f r e q u e n t l y  from Henry G. Vickers .  

P l a t t n e r  w a s  t h e  t r a d e r  f o r  t h e  last  t h r e e  o r  f o u r  months of Henry 

G. Vickersa  s t a y  o n  t h e  premises  of t h e  r e g i s t r a n t .  Henry G. Vickers '  

v i s i t s  t o  t h e  o f f i c e s  t a p e r e d  o f f  toward t h e  end of t h e  pe r iod  and he  

w a s  no t  t h e r e  r e g u l a r l y .  P l a t t n e r  was u n c e r t a i n  as t o  how o f t e n  he 

a c t u a l l y  o b t a i n e d  q u o t a t i o n s  on Minera l s  from Henry G. Vickers .  H i s  

t e s t imony  i n  t h a t  r e g a r d  i s  c o n f u s i n g  and c o n t r a d i c t o r y ,  p a r t i c u l a r l y  

i n  t h e  l i g h t  of h i s  own tes t imony  t h a t  as much as he c o u l d ,  he t r i e d  

t o  a c t  o n  h i s  own a u t h o r i t y  and t r i e d  t o  a v o i d  s p e c i f i c  d i r e c t i o n s  from 

o t h e r s  i n  h i s  t r a d i n g  a c t i v i t i e s .  The unders igned  conc ludes  t h a t  t h e r e  

is no s u b s t a n t i a l  ev idence  t h a t  Henry G.  Vickers  c o n t r o l l e d  t h e  a c t i v i t i e s  

of t h e  t r a d e r s .  While t h e r e  is  ev idence  of some accommodation arrangement  

i n  t h e  c a s e  o f  t h e  s t o c k  t r a n s a c t i o n  w i t h  J.C.A., r e f e r r e d  t o  above,  t h e  

unders igned  c o n c l u d e s  t h a t  t h e  e v i d e n c e  d o e s  not e s t a b l i s h  t h a t  Henry G. 

Vickers  w a s  a person  who d i r e c t l y  and i n d i r e c t l y  c o n t r o l l e d  t h e  r e g i s -  

t r a n t  and should have been l i s t e d  i n  r e g i s t r a n t ' s  a . p p l i c a t i o n  f o r  r e g i s -  

t ra t i o n  and amendments t h e r e t o .  

B. 	 V i o l a t i o n s  of t h e  

n e t  c a p i t a l  r u l e  


36. An i s s u e  ra i s . ed  i n  t h e  o r d e r  f o r  t h e  proceeding i s  whe ther ,  

d u r i n g  t h e  p e r i o d  from about  May 3 1 ,  1960 t o  abou t  August 31 ,  1961, t h e  



r e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  1 5 ( c ) ( 3 )  of t h e  Exchange Act and 

Rule 17 CFR 2 4 0 . 1 5 ~ 3 - 1 ,  b o t h  c o l l e c t i v e l y  r e f e r r e d  t o  a s  t h e  n e t  c a p i t a l  

r u l e .  It is  a l s o  a l l e g e d  t h a t  Merritt, James F.  Vickers  and Henry C .  

Vickers  a i d e d  and a b e t t e d  such v i o l a t i o n s .  

37.  I n v e s t i g a t o r s  employed by t h e  Commission t e s t i f i e d  i n  d e t a i l  

c o n c e r n i n g  t h e  f i n a n c i a l  c o n d i t i o n  of  t h e  r e g i s t r a n t  a t  v a r i o u s  times as 

r e v e a l e d  by t r i a l  b a l a n c e s  submi t t ed  by i t .  The f i n a n c i a l  c o n d i t i o n  of  

t h e  r e g i s t r a n t ,  a c c o r d i n g  t o  one of  t h e s e  w i t n e s s e s ,  as of May 31 ,  1960, 

as computed p u r s u a n t  t o  r e q u i r e m e n t s  of t h e  n e t  c a p i t a l  r u l e  may be 

summarized as f o l l o w s :  

Aggregate  Indeb tedness  
Required Adjus ted Net C s p i t a l  

Net C u r r e n t  C a p i t a l  D e f i c i t  $5,799.21 
Add: 	 market  v a l u e  16,637.56 


p r o p r i e t a r y  s e c u r i t i e s  

Adjus ted  N e t  C a p i t a l  D e f i c i t  22,436.77 


Net C a p i t a l  D e f i c i e n c y  $ 27,952.36 


( D i v ,  E x s .  109 6 110; R .  1052, 1054 and 1055) .  


38. The r e g i s t r a n t  had a n e t  c a p i t a l  d e f i c i e n c y  of $27,952.36 and 

needed t h a t  amount t o  b r i n g  i t  u p  to compl iance  w i t h  t h e  n e t  c a p i t a l  r u l e  

(Div.  Ex, 110; T r .  10541, 

39.  A similar a n a l y s i s  of  a t r i a l  ba lance  AS at  September 15,  

1960, as s u b m i t t e d  by t h e  r e g i s t r a n t ,  r e v e a l s  t h e  f o l l o w i n g  n e t  c a p i t a l  

d e f i c i e n c y :  



Aggregate Indebtedness  
Required Adjusted N e t  Cap i t a l  

Net Curren t  C a p i t a l  D e f i c i t  $39,613.25 
Add: market va lue  

p r o p r i e t a r y  s e c u r i t i e s  20,495.13 

Adjusted Net C a p i t a l  D e f i c i t  

Net C a p i t a l  Def ic'iency 

(Div. Exs. 111 6 112; R. 1056, 1057 and 1060). 

40. An a n a l y s i s  of t he  t r i a l  balance submit ted by the  r e g i s t r a n t  

as a t  December 30 ,  1960 revea led  a cont inued ne t  c a p i t a l  d e f i c i e n c y  a s  

fo l lows:  

Aggregate Indebtedness  
Required Adjusted Net Cap i t a l  

Net Current  C a p i t a l  
Less: market va lue  

p r o p r i e t a r y  s e c u r i t i e s  

$23,960.00 

31,413.08 

Adjusted Net Cap i t a l  D e f i c i t  

Net C a p i t a l  Deficiency $ 10,445.88 

(Div. Exs. 113:, 114; R. 10'62 and 1064). 

41. F u r t h e r  ana lyses  of r e g i s t r a n t gs t r i a l  balance were presented 

by t h e  Div is ion  i n d i c a t i n g  a ne t  c a p i t a l  de f i c i ency  on March 15,  1961 

of $9,912.38; (Biv.  Ex. 115, 117, T r .  1068-1070); on J u l y  31 ,  1961 of 

$5,366.80 'and $9,237.11 as o f  August 31, 1961 (Div. Ex. 130, T r .  1269) .  

(Div. Ex. 127- 128, T r .  1263-67). 

42. The r e g i s t r a n t  took i s s u e  wi th  the  above c a l c u l a t i o n s  maintain-  

i ng  t h a t  i t  should have received c e r t a i n  c r e d i t s  which were not allowed. 

On November 2 ,  1960, t h e  r e g i s t r a n t  en t e r ed  i n t o  a n  agreement w i th  a 

D. M. Berdine i n  which Berdine agreed t o  lend,  and d i d  lend,  t he  r e g i s t r a n t  



a 

$4,000.  T h i s  ag reemen t  was s i g n e d  by Merritt on  b e h a l f  of t h e  r e g i s t r a n t  

and by B u r t o n  W .  Teague ,  a c t i n g  as a t t o r n e y - i n - f a c t  f o r  Be rd ine  (H. 

V i c k e r s  Ex. 8 ) .  The r e g i s t r a n t  c o n t e n d s  t h a t  t h i s  l o a n  was a n  i n d e b t -

e d n e s s  s u b o r d i n a t e d  t o  t h e  c l a i m s  o f  g e n e r a l  c r e d i t o r s  p u r s u a n t  t o  a 

s a t i s f a c t o r y  s u b o r d i n a t i o n  ag reemen t  as d e f i n e d  i n  Ru le  1 5 ~ 3 - 1  and t h a t  

t h e  amount o f  t h e  l o a n  s h o u l d  have  been  e x c l u d e d  i n  t h e  c o m p u t a t i o n  of 

a g g r e g a t e  i n d e b t e d n e s s  which D i v i s i o n  a n a l y s t s  a d m i t t e d l y  d i d  n o t  d o .  

The D i v i s i o n  u r g e s  t h a t  t h e  c o n t e n t i o n  o f  t h e  r e g i s t r a n t  s h o u l d  be  re-

j e c t e d  f o r  t h e  r e a s o n  t h a t  a copy  of  T e a g u e ' s  power of a t t o r n e y ,  a l t h o u g h  

r e q u e s t e d  by i t ,  was n e v e r  f i l e d .  

43 .  Merritt t e s t i f i e d  t h a t  t h e  q u e s t i o n  o f  t h e  proof o f  T e a g u e ' s  

a u t h o r i t y  was n o t  r a i s e d  u n t i l  a f t e r  t h e  k r c h  15 ,  1961 t r i a l  b a l a n c e  had 

been  s u b m i t t e d  and t h a t  a c c o r d i n g  t o  h i s  u n d e r s t a n d i n g ,  Teague t o o k  t h i s  

matter u p  w i t h  a Commission a t t o r n e y  and s a t i s f i e d  him o n  t h a t  p o i n t .  

U n f o r t u n a t e l y  b o t h  Teague and t h e  a t t o r n e y  w i t h  whom h e  presumably  d e a l t  

d i d  n o t  t e s t i f y  i n  t h i s  p r o c e e d i n g .  T h e r e  i s  no w r i t t e n  e v i d e n c e  o f  com-

m u n i c a t i o n s  o n  t h i s  s u b j e c t  o t h e r  t h a n  ab reemen t  t h a t  o n  March 20 ,  1961,  

Merritt s e n t  t h e  Commission at i t s  New York o f f i c e  a copy of  t h e  s u b o r d i n a -  

t i o n  a g r e e m e n t .  The D i v i s i o n  a l s o  produced a f i l e  copy  o f  a le t ter  t o  t h e  

r e g i s t r a n t  d a t e d  O c t o b e r  1 5 ,  1961 i n f o r m i n g  i t  t h a t  i t  was i n  v i o l a t i o n  of 

t h e  n e t  c a p i t a l  r u l e  and  t h a t  no  c o n s i d e r a t i o n  had been  g i v e n  t o  t h e  sub -  

o r d i n a t i o n  ag reemen t  because  i t  d i d  no& meet r e q u i r e m e n t s  ( T r .  2275-2279) .  

44 .  Even i f  t h e  r e g i s t r a n t  were g i v e n  f u l l  c r e d i t  f o r  t h e  $4,000 

l o a n  a s  a s a t i s f a c t o r y  s u b o r d i n a t e d  l o a n ,  t h e  u l t i m a t e  f i n d i n g s  o f  v i o l a -  

t i o n s  o f  t h e  n e t  c a p i t a l  r u l e  by r e g i s t r a n t  s t i l l  must be f o u n d ,  a l t h o u g h  



* 

a 

t h e  e x t e n t  o f  t h e  r e s p e c t i v e  d e f i c i e n c i e s  would be less. S i n c e  t h e  l o a n  

agreement  is d a t e d  November 2,  1960,  i t  would no t  a f f e c t  t h e  n e t  c a p i t a l  

d e f i c i e n c i e s  found  f o r  p r i o r  p e r i o d s ;  t h a t  of  May 3 1 ,  1960 o f  $27 ,952 .36 ,  

and t h a t  o f  $64,395.76  as o f  Sep tember  15 ,  1960. The d e f i c i e n c y  found as 

o f  J u l y  3 1 ,  1961 o f  $5 ,366.80  would have  been  r e d u c e d  t o  $1 ,116 .81  i f  f u l l  

c r e d i t  had been  g i v e n  t o  t h e  $4 ,000  l o a n  as a s a t i s f a c t o r y  s u b o r d i n a t e d  

l o a n ,  b u t  t h e r e  would s t i l l  have  been  a d e f i c i e n c y .  A similar r e c a l c u l a -

t i o n  o f  t h e  n e t  c a p i t a l  d e f i c i e n c y  o f  $9 ,237 .11  as o f  August  3 1 ,  1961 

would h a v e  r e d u c e d  t h e  d e f i c i e n c y  t o  $5 ,037.11  ( T r .  2285) .  

45 .  L t  is f u r t h e r  a r g u e d  o n  b e h a l f  o f  t h e  r e g i s t r a n t  t h a t  no c r e d i t  

w a s  g i v e n  i t  i n  t h e  n e t  c a p i t a l  c a l c u l a t i o n s  f o r  c e r t a i n  share holding^ which 

s h o u l d  have  been  c r e d i t e d .  The r e g i s t r a n t  l i s t e d  i n  i t s  p o r t f o l i o ,  as of  

August  3 1 ,  1961,  21,400 s h a r e s  o f  T r e s d o r  L a r d e r  s t o c k  a t  a market  p r i c e  o f  

6C a s h a r e  f o r  a t o t a l  v a l u e  of  $1 ,284 .  No v a l u e  w a s  a l l o w e d  f o r  t h i s  s t o c k  

i n  t h e  n e t  c a p i t a l  c a l c u l a t i o n s ,  t h e  comment b e i n g  made "no v a l u e  a l l o w e d  

as no Bid o r  a s k e d  p r i c e s  a p p e a r  i n  t h e  ' p i n k  s h e e t s '  o r  i n  t h e  c a s e  of  

Canad ian  s t o c k s  t h e  F i n a n c i a l  C h r o n i c l e ,  10 d a y s  b e f o r e  o r  10 d a y s  a f t e r  

T r i a l  Ba lance  d a t e "  ( D i v .  Ex. 1 3 0 ) .  The r e g i s t r a n t  produced a l e t t e r  f rom 

a Canad ian  a e c u r i t i e s  f i r m  s t a t i n g  t h a t  t h i s  s t o c k  w a s  c u r r e n t l y  b e i n g  

q u o t e d  as 4%-54C (Canad ian  f u n d s ) .  However, t h i s  l e t t e r  is d a t e d  Oc tobe r  

18 ,  a l m o s t  two months a f t e r  t h e  d a t e  of  t h e  t r i a l  b a l a n c e .  The n e t  c a p i t a l  

r u l e  p r o v i d e s  t h a t  i n  comput ing  t h e  n e t  c a p i t a l  o f  a b r o k e r ,  p u r s u a n t  t o  

t h e  n e t  c a p i t a l  r u l e ,  t h e r e  s h a l l  be d e d u c t e d  assets which c a n n o t  be 

r e a d i l y  c o n v e r t e d  i n t o  c a s h .  The Commission h a s  s t r e s s e d  t h a t  t h e  t y p e  

o f  asset f o r  which a b r o k e r  may r e c e i v e  f u l l  c r e d i t  is  one  which is s u b j e c t  

http:$27,952.36


t o  ' 'prompt l i q u i d a t i o n  t o  meet c u s t o m e r ' s  demands made i n  t h e  c o u r s e  of 

-7/ 
a s e c u r i t i e s  b u s i n e s s .  . .I I 

46.  The u n d e r s i g n e d  f i n d s  t h a t  t h e  s t a n d a r d  f o l l o w e d  by t h o s e  who 

c a l c u l a t e d  t h e  n e t  c a p i t a l  d e f i c i e n c y  o f  t h e  r e g i s t r a n t ,  a s  set f o r t h  a b o v e ,  

was a r e a s o n a b l e  o n e  i n  t h e  l i g h t  o f  t h e  p r o v i s i o n s  o f  t h e  n e t  c a p i t a l  r u l e  

and  t h e  stress p l a c e d  by t h e  Commission o n  t h e  r e q u i r e m e n t  t h a t  i t  must be  

a p p a r e n t  t h a t  a n y  assets i n  a p o r t f o l i o  c a n  r e a d i l y  be c o n v e r t e d  i n t o  c a s h .  

The r e g i s t r a n t  h a s  n o t  produced a n y  e v i d e n c e  t h a t  as o f  t h e  d a t e  o f  t h e  

t r i a l  b a l a n c e  t h e r e  was a r e a d y  market  a t  a n y  p r i c e  f o r  t h e  T r e s d o r  L a r d e r  

s t o c k .  

47 .  I t  is  also c l a i m e d  t h a t  o n  i t s  August  3 1 ,  1961 t r ia l  b a l a n c e  

r e g i s t r a n t  i t s e l f  made a m i s t a k e  i n  l i s t i n g  i t s e l f  as s h o r t  some C u t t e r  

L a b o r a t o r y  s t o c k  when a c t u a l l y  i t  w a s  n o t .  However, e v e n  when Merritt 

a t t e m p t e d  t o  r e c a l c u l a t e  t h e  n e t  c a p i t a l  p o s i t i o n  o f  t h e  r e g i s t r a n t  ss 

of  A u g u s t ' 3 1 ,  t a k i n g  i n t o  a c c o u n t  a l l  t h e  c o n t e n t i o n s  h e  advanced on 

b e h a l f  o f  t h e  r e g i s t r a n t ,  i t  was found o n  e x a m i n a t i o n  t h a t  t h e  r e s u l t  

would s t i l l  be  a n e t  c a p i t a l  d e f i c i e n c y  o f  $ 2 , 3 4 7 . 6 3  ( R e g i s t .  & s .  8-5 

and D). Only as o f  J u l y  3 1  would t h e r e  have  been  a s u r p l u s  u s i n g  Merrittls 

c a l c u l a t i o n s  ( R e g i s t .  Ex. 8 - A  and  8 -C) .  

48. The r e g i s t r a n t  f u r t h e r  c o n t e n d e d  t h a t  t h e  n e t  c a p i t a l  d e f i c -  

i e n c y  o f  March 15, 1961 was s p e c i f i c a l l y  a f f e c t e d  by c e r t a i n  m i s t a k e s  o n  

t h e  t r i a l  b a l a n c e  i t s e l f  and  by r e g i s t r a n t ' s  f a i l u r e  t o  l i s t  c e r t a i n  s e c u r -  

i t ies among i ts  assets. I t  was conceded t h a t  t h i s  s t i l l  would have  r e s u l t e d  

-7 / C a r t e r  H a r r i s o n  C o r b r e y ,  29 S.E.C. 283,  287 ( 1 9 4 9 ) .  See  t o  t h e  same 
e f f e c t ,  Guy D. M a r i a n e t t e ,  11 S.E.C. 967 ,  970 ( 1 9 4 2 ) .  



i n  a small d e f i c i e n c y  ( T r .  1944) .  However, t h e r e  is  no proof t h a t  a c o r -

r e c t e d  t r i a l  b a l a n c e  w a s  e v e r  s u b m i t t e d  t o  t h e  Commission i n  s u b s t i t u t i o n  

o f  t h e  s t a t e m e n t s  s u b m i t t e d .  C a l c u l a t i o n s  c a n  o n l y  be made on  t r i a l  

b a l a n c e s  s u b m i t t e d  by a r e g i s t r a n t  as supplemented  by a n y  i n v e s t i g a t i o n  

made . 
4 9 .  I t  is  a l s o  a r g u e d  t h a t  t h e  r e g i s t r a n t  was n o t  aware of any  

v i o l a t i o n  o f  t h e  n e t  c a p i t a l  r u l e  u n t i l  t h e  i n j u n c t i o n  p r o c e e d i n g  w a s  

b rough t  o n  March 24,  1961 and t h a t  i t  c o r r e c t e d  t h e  d e f i c i e n c i e s  re-

v e a l e d  i n  t h e  March 15,  1961 s t a t e m e n t  prompt ly  and w a s  not  i n  v i o l a t i o n  

of t h e  n e t  c a p i t a l  r u l e  t h e r e a f t e r .  The n e t  c a p i t a l  r u l e  w a s  d e s i g n e d  

f o r  t h e  p r o t e c t i o n  of i n v e s t o r s  i n  t h e  p u b l i c  i n t e r e s t .  I t  p l a c e s  upon a 

b r o k e r  t h e  d u t y  o f  k e e p i n g  i n  compl i ance  w i t h  t h a t  r u l e  a t  a l l  times. 

A b r o k e r  c a n n o t  w a i t  u n t i l  n o t i c e  by t h e  s t a f f  t o  e x e r t  e f f o r t s  t o  a c h i e v e  

compl i ance .  It  h a s  a l s o  been n o t e d  t h a t  t h e  r e g i s t r a n t  d i d  no t  keep i n  

compl i ance  w i t h  t h e  n e t  c a p i t a l  r u l e  a f t e r  March 1 5 ,  1961. 

50. The e v i d e n c e  r e v e a l s  t h a t  t h e  r e g i s t r a n t  w a s  i n  v i o l a t i o n  of 

t h e  n e t  c a p i t a l  r u l e  a t  v a r i o u s  times d u r i n g  t h e  p e r i o d  May 3 1 ,  1960 t o  

August 3 1 ,  1961.  I n  view o f  t h e  l o n g  p e r i o d  of  t i m e  o v e r  which t h e s e  

v i o l a t i o n s  o c c u r r e d ,  and t h e  s u b s t a n t i a l  amounts o f  t h e  d e f i c i e n c i e s  

-8/ 
found ,  i t  is conc luded  t h a t  t h e  v i o l a t i o n s  were w i l l f u l .  

51.  Merritt w a s  a p e r s o n  i n  c o n t r o l  o f  t h e  r e g i s t r a n t  a l l  d u r i n g  

t h e  p e r i o d  i n v o l v e d .  James S. V i c k e r s  a l s o  was a p e r s o n  i n  c o n t r o l  of 

t h e  o p e r a t i o n s  of  t h e  r e g i s t r a n t  u n t i l  h e  s e v e r e d  h i s  c o n n e c t i o n  w i t h  

t h a t  f i r m  a t  t h e  end o f  1960.  It  is  conc luded  t h a t  Merritt and James S. 

-8/ C h u r c h i l l  S e c u r i t i e s  Corp . ,  38 S.E.C. 8 5 6 ,  859 ( 1 9 5 9 ) ;  S e b a s t i a n  
6 Company, 38 S.E.C. 8 6 5 ,  868 ( 1 9 5 9 ) .  
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Vickers  a i d e d  and a b e t t e d  i n  r e g i s t r a n t ' s  v i o l a t i o n  of t h e  n e t  c a p i t a l  

r u l e .  

C.  A c t i v i t i e s  of t h e  R e g i s t r a n t  

1. O ~ e r a t i o n a l  h i s t o r v  and f i n a n c i a l  

52. Minera l s  was i n c o r p o r a t e d  under  t h e  name of Uranium Ventures ,  

Inc .  on  February  11,  1955. I ts name was changed t o  i ts  p r e s e n t  name on 

A p r i l  6 ,  1955. Minera l s  w a s  o r g a n i z e d  f o r  t h e  purpose of a c q u i r i n g  

c e r t a i n  minera l  p r o p e r t y  and t o  engage g e n e r a l l y  i n  t h e  e x p l o r a t i o n ,  

development and mining o f  uranium and o t h e r  o r e s .  James S .  Vickers  

had a n  e a r l y  a s s o c i a t i o n  w i t h  Minera l s  as s e c r e t a r y - t r e a s u r e r  and d i r -  

e c t o r  f o r  t h e  f i r s t  !ear and a h a l f  of t h a t  company's e x i s t e n c e .  He 

became a d i r e c t o r  ~ i g a i n  i n  1958 f o r  a s i x  months p e r i o d .  A s  p r e v i o u s l y  

no ted ,  Vickers  B r o t h e r s  had been u n d e r w r i t e r  of an  i s s u e  of 300,000 s h a r e s  

of Minera l s  s t o c k  o f f e r e d  t o  t h e  p u b l i c  on Hay 4 ,  1955 a t  $ 1  p e r  s h a r e .  

53. Testimony p r e s e n t e d  a t  t h e  proceeding e s t a b l i s h e s  t h a t  

Minera l s  d i d  n o t  have a n  economica l ly  s u c c e s s f u l  program. Conrad Norman, 

who w a s  p r e s i d e n t  and chairman of t h e  board of d i r e c t o r s  of Minera l s  from 

approx imate ly  t h e  end of 1957 u n t i l  approx imate ly  J u n e ,  1960 t e s t i f i e d  

t h a t  d u r i n g  h i s  e n t i r e  p e r i o d  of o f f i c e  t h e  o n l y  moneys a c c r u i n g  t o  

Minera l s  a s  t h e  r e s u l t  of t h e  o p e r a t i o n  o f  c e r t a i n  minera l  and o i l  

c l a i m s  was approx imate ly  $6,000 o r  $7,000 ( T r .  975,  995,  996) .  F e d e r a l  

income tax r e t u r n s  f i l e d  by Minera l s  r e f l e c t  t h e  r e s u l t s  of u n p r o f i t a b l e  

-9 1 A l l  d u r i n g  t h e  pe r iod  involved h e r e ,  and p a r t i c u l a r l y  on t h e  s p e c i f i c  
d a t e s  when v i o l a t i o n s  of t h e  n e t  c a p i t a l  r u l e  o c c u r r e d ,  r e g i s t r a n t  
was t r a n s a c t i n g  b u s i n e s s  i n  s e c u r i t i e s  and u s i n g  t h e  m a i l s  i n  t h e  
r e g u l a r  courne  of i t s  b u s i n e s s .  



o p e r a t i o n s .  F o r  t h e  y e a r s  1955 through 1959 i t s  d e f i c i t  s t e a d i l y  

i n c r e a s e d  from $82,604.20 t o  $338,543.89 (Div.  Exs', 101-106). Accu-

mulated t a x  l o s s  f o r  t h e  pe r iod  a l s o  i n c r e a s e d  from $140,014.82 t o  

$338,543.89 (Div.  Exs. 101, 102, 104-106).  The ba lance  s h e e t  submi t t ed  

w i t h  t h e  r e t u r n s  r e f l e c t e d  n e t  l o s s e s  f o r  each of t h e  y e a r s  1956 through 

1959 i n  s u b s t a n t i a l  amounts (Div.  Ex. 103-1061. I ts ba lance  s h e e t  as 

of  May 31 ,  1960 r e f l e c t e d  a r e t a i n e d  income d e f i c i t  of $420,866. Its 

p r i n c i p a l  assets as a t  t h e  t imes  material h e r e i n  c o n s i s t e d  p r i m a r i l y  of 

v a r i o u s  p r o p e r t i e s  which were e x p l o r a t i o n  claims of  d o u b t f u l  v a l u e  and a 

s u b s t a n t i a l  t a x  l o s a .  

54. While Norman w a s  p r e s i d e n t  o f  Minera l s ,  no f i n a n c i a l  s t a t e m e n t  

w a s  made a v a i l a b l e  t o  t h e  p u b l i c  and a c t u a l l y  i ts  books and r e c o r d s  were 

not kep t  i n  good o r d e r  and u p - t o - d a t e  from about  December 3 1 ,  1956 through 

December 31 ,  1960 ( T r .  866 ,  873) .  The ev idence  e s t a b l i s h e s  t h a t  Norman 

r e l a y e d  i n f o r m a t i o n  about  t h e  c o n d i t i o n  of Minera l s  t o  Merritt, James S.  

Vickers  and Henry G. V ickers ,  a l l  o f  whom had a keen i n t e r e s t  i n  t h e  con-

d i t  i o n  of t h a t  company. 

55. By agreement d a t e d  March 15,  1960, approved by t h e  s t o c k h o l d e r s  

o f  H i n e r a l s  on June 1, 1960, Minera l s  a c q u i r e d  a l l  of t h e  c a p i t a l  s t o c k  of 

Macksey C o r p o r a t i o n  and t h e  Greene-Macksey C o r p o r a t i o n ,  r e a l  e s t a t e  deve lop-  

ment f i r m s ,  i n  exchange f o r  80% o f  a l l  t h e  s h a r e s  of c a p i t a l  s t o c k  of 

H i n e r a l s  (Div.  Ex. 107; Div. Ex. 88, n o t e  A ) .  Among o t h e r  t h i n g s  t h e  

agreement of March 15,  1960 noted t h a t  i t  w a s  e n t e r e d  i n t o  . . . w i t h  

a f u l l  r e a l i z a t i o n  of t h e  s p e c u l a t i v e  n a t u r e  of t h e  v a l u e  of t h e  a s s e t s  

of Minerals ;  and Minera l s  makes no r e p r e s e n t a t i o n  o r  w a r r a n t i e s  whatsoever  



w i t h  r e s p e c t  t o  t h e  v a l u e  t h e r e o f ,  whether p r e s e n t  o r  p rospec t ive"  

(Div.  Ex. 107, p. 15).  At tached t o  t h e  agreement w a s  a l i s t  of t h e  

assets and l i a b i l i t i e s  of Minera l s  n o t i n g  a n  e s t i m a t e d  l o s s  c a r r i e d  

forward of $300,000. Also a t t a c h e d  was a l is t  of f o u r  agreements  t o  

which t h e  Macksey i n t e r e s t s  were p a r t i e s .  These a l l  d e a l t  w i t h  p a r c e l s  

o f  real estate which were t o  be developed.  

56. One of t h e  real e s t a t e  developments mentioned i n  t h e  agreement 

o f  March 15,  1960 w a s  t h e  s o - c a l l e d  Emerald Harbors  Development. I t s  

v a l u e ,  as r e f l e c t e d  on t h e  b a l a n c e  s h e e t s  o f  Nacksey Corpora t ion  and 

Macksey C o n s t r u c t i o n  Company, w a s  such  t h a t  t h e  a c t u a l  e q u i t y  i n  i t  

w a s  z e r o  as of August 31 ,  1958; $3,312.50 as of August 31,  1959; and 
10/-

minus $5,375 as of August 3 1 ,  1960 (Div.  Ex. 8 6 ) .  A s  of December 

31,  1960, t h e  b a l a n c e  s h e e t s  of Minera l s  showed a n  e q u i t y  of minus 

$6,706 (Div.  Ex. 8 8 , . n o t e  H I .  I t  a p p e a r s  t h e r e  t h a t  i t  w a s  s u c c e s s f u l  

i n  s e l l i n g  23 l o t s  i n  t h e  Emerald Harbors  development by December 31 ,  

1960 o u t  of 80  l o t s  a v a i l a b l e ,  w i t h  6 l o t s  b e i n g  s o l d  l a t e r .  I t  d i d  no t  

-10/ Div. Ex. 8 6  is a f i n a n c i a l  s t a t e m e n t  prepared by A l f r e d  Coleman, a n  
accountan t  and t a x  c o n s u l t a n t .  He prepared t h i s  s t a t e m e n t  a t  t h e  
r e q u e s t  o f  Macksey C o r p o r a t i o n  i n  1960 a f t e r  r e - c r e a t i o n  of t h e  
books and r e c o r d s  of Macksey Corpora t  i o n  from a v a i  l a b l e  r e c o r d s  
and c o n s u l t a t i o n  w i t h  t h e  p r e s i d e n t  of t h e  company. O b j e c t i o n  
was made t o  t h e  u s e  of t h i s  s t a t e m e n t  because  it w a s  based on  
f i n a n c i a l  d a t a  o b t a i n e d  from t h e  books and r e c o r d s  of Minera l s  and 
Macksey i n t e r e s t s ,  which books were a s s e r t e d l y  no t  b e f o r e  t h e  Com- 
miss ion .  B a s i c  r e c o r d s  p repared  by Coleman f o r  t h e  Macksey i n t e r e s t s  
and i d e n t i f i e d  by him were i n  t h e  h e a r i n g  room and a v a i l a b l e  f o r  
c ross -examina t ion .  The f i n a n c i a l  s t a t e m e n t  w a s  prepared by Coleman 
as one o f  t h e  items of r e g u l a r  b u s i n e s s  f o r  t h e  Macksey C o r p o r a t i o n  
and was t h e  b e s t  ev idence  a v a i l a b l e ,  some r e c o r d s  hav ing  been l o s t  
i n  a f l o o d .  The s t a t e m e n t ,  t h e r e f o r e ,  may be used as t h e  b a s i s  f o r  
t h e  f i n d i n g  o f  t h e  f i n a n c i a l  c o n d i t i o n  of Macksey C o r p o r a t i o n .  



proceed wi th  o t h e r  contemplated developments. A s  a t  December 31 ,  1960, 

t h e  s t o c k  of Green-Macksey Corporat ion was wor th l e s s  (Div. Ex. 93; Div. 

Ex. 88, Note A ) .  The Consol ida t ing  and consol ida ted  balance shee t  of 

Minerals  and i ts  s u b s i d i a r y ,  Macksey Corporat ion,  shows t h a t  a s  of 

December 31, 1960, t h e r e  was a d e f i c i t  of $485,943. There w a s  a ne t  

l o s s  from ope ra t i ons  f o r  t h e  seven months ending December 31,  1960 

2 .  	 Purchase and S a l e s  T ransac t ions  

by R e g i s t r a n t  i n  t h e  Stock of 

Minerals  and t h e  a c t i v i t i e s  of 

its ind iv idua l  salesmen t h e r e i n  


57. During t h e  period here  r e l evan t  t h e  r e g i s t r a n t  took a n  a c t i v e  

and cont inued i n t e r e s t  i n  Minerals s t ock  du r ing  t h e  per iod June 19, 1959 

t o  December, 1960, a per iod of i t s  g r e a t e s t  a c t i v i t y  i n  t r a d i n g  i n  t h e  

s tock .  The r e g i s t r a n t  purchased 589,275 sha re s  of Minerals and so ld  

405,173, l eav ing  a balance of 184,102. Purchases w e r e  mede a t  a p r i ce  

range from .05C per  sha re  t o  a high of 5/8.  S a l e s  were made from a low 

of 15C t o  a h igh  of 9/16. Lower p r i c e s  preva i led  toward t h e  end of t h e  

per iod involved (Div. Ex. 123).  The evidence i n d i c a t e s  t h a t  while  t he  

r e g i s t r a n t  a l s o  d e a l t  i n  o t h e r  s t o c k s ,  i ts  a c t i v i t y  i n  Minerals con-

s t i t u t e d  a s u b s t a n t i a l  part of i ts t o t a l  bus iness .  

-11/ The a q d i t o r ' s  r epo r t  r e f e r r e d  t o  above was prepared from t h e  books 
and r eco rds  of Minerals which included records  ob ta ined  from the  
Macksey i n t e r e s t s .  Deta i led  testimony w a s  given a s  t o  t h e  prepara-  
t i o n  and t h e  undersigned over ru led  o b j e c t i o n s  t o  i ts use  i n  t h i s  
proceeding. 



. 
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58. The r e g i s t r a n t ' s  b u s i n e s s  was i n i t i a l l y  c a r r i e d  on a t  37 

Wall S t r e e t .  Salesmen sat i n  one room, which was open space.  L a t e r ,  

d u r i n g  t h e  t i m e  when t h e  r e g i s t r a n t  w a s  t h e r e ,  a smaller room a l s o  

became a v a i l a b l e  and two o r  t h r e e  sa lesmen occup ied  i t  a t  t imes .  

Merritt t e s t i f i e d  t h a t  a t  no tiroe d i d  t h e  r e g i s t r a n t  have more t h a n  

s i x  salesmen o n  i ts p a y r o l l .  The r e g i s t r a n t  moved t o  125 Maiden Lane 

i n  J u l y ,  1960 and t h e r e  t h e  sa lesmen occupied one room. There  w a s  some 

p a r t i t i o n i n g  at each  l o c a t i o n  b u t  t h e y  were no t  f l o o r  t o  c e i l i n g  p a r t i -  

t i o n s  and a c c o r d i n g  t o  Merritt and o t h e r s  who t e s t i f i e d  t h e  occupan ts  

of t h e  salesrooms c o u l d  h e a r  each  o t h e r .  Anyone hav ing  s u p e r v i s o r y  

a u t h o r i t y  c o u l d  a l s o  h e a r  t h e i r  c o n v e r s a t i o n s  by s t a t i o n i n g  himself  a t  

a c e n t r a l  p o i n t .  The r e g i s t r a n t  had cus tomer  c a r d  f i l e s  main ta ined  by 

Vickers  B r o t h e r s ,  t u r n e d  o v e r  t o  i t  by James S. V i c k e r s ,  as p a r t  of h i s  

investment .  I t  developed a d d i t i o n a l  l e a d s  of i t s  own as a r e s u l t  of 

v a r i o u s  m a i l i n g s  i t  made, a l i s t  of s t o c k h o l d e r s  of Minera l s ,  and l e a d s  

t h a t  i t s  own salesmen had developed f o r  themselves .  S t a f f  meet ings  were 

h e l d  from time t o  t i m e .  E s t i m a t e s  as t o  t h e  number of t h e s e  v a r i e d  

wide ly ,  b u t  i t  a p p e a r s  t h a t  M i n e r a l s  w a s  d i s c u s s e d  a t  abou t  t e n  of t h o s e  

meet ings .  

59. The a c t i v i t i e s  o f  each  of t h e  p r i n c i p a l s  of t h e  r e g i s t r a n t  

and t h e i r  sa lesmen 	w i l l  now be c o n s i d e r e d  s e p a r a t e l y :  

Matthew J .  Merritt, J r .  

60. Merritt, a t  a l l  times h e r e  r e l e v a n t  w a s  p r e s i d e n t  of t h e  

r e g i s t r a n t ,  a d i r e c t o r  and b e n e f i c i a l  owner of 10% o r  more of i t s  s t o c k .  



During most o f  t h i s  p e r i o d ,  Merritt was i n  d a i l y  a t t e n d a n c e  a t  t h e  o f f i c e s  

of t h e  r e g i s t r a n t  and among o t h e r  t h i n g s  s u p e r v i s e d  and d i r e c t e d  t h e  o f f i c e  

and sales p e r s o n n e l .  H e r r i t t  t e s t i f i e d  t h a t  he  became e s p e c i a l l y  i n t e r -  

e s t e d  i n  M i n e r a l s  commencing approx imate ly  i n  t h e  f a l l  of 1959 when a l a r g e  

b roker  ev idenced  i n t e r e s t  i n  t h e  s t o c k  and merger n e g o t i a t i o n s  f o r  t h e  

Macksey i n t e r e s t s  began. M e r r i t t  fo l lowed  t h o s e  developments  c l o s e l y ,  

i n  p a r t ,  he s t a t e d ,  because  he was i n t e r e s t e d  i n  t h e  r e g i s t r a n t  p a r t i c i p a t -  

i n g  i n  a f u t u r e  s t o c k  i s s u e  by Minera l s  i f  t h e r e  was a d e c i s i o n  t o  make 

such  a n  o f f e r .  He a t t e n d e d  some o f  t h e  n e g o t i a t i n g  meet ings  among t h e  

p a r t i e s  i n  New York C i t y .  He a l s o  went t o  F l o r i d a  f o r  a b o u t  t e n  days  i n  

t h e  s p r i n g  o f  1960 and was shown t h e  p r o p e r t i e s  which t h c  Macksey i n t e r e s t s  

were d e v e l o p i n g  o r  hoped t o  d e v e l o p .  H e  ma in ta ined  t h a t  he  w a s  t o l d  by t h e  

head of t h e  Macksey group t h a t  t h e y  owned a l l  t h e  p r o p e r t i e s  which h e  w a s  

shown ( T r .  2209-2213). 

61. Con t inu ing  h i s  t e s t i m o n y ,  Merritt s t a t e d  t h a t  when h e  r e t u r n e d  

group,  and o n  t h e  b a s i s  of  i n f o r m a t i o n  o b t a i n e d  f rom him,  p repared  material 

on  Minera l s  which he  pu t  i n  r e g i s t r a n t ' s  p u b l i c a t i o n  "Market V i e w s H ,  a 

p u b l i c a t i o n  r e g u l a r l y  d i s t r i b u t e d  t o  a m a i l i n g  l i s t  of approx imate ly  

3 ,000 pe r sons .  The second page of t h e  March i s s u e  of Market V i e w s  was 

devo ted  t o  a d i s c u s s i o n  of t h e  l a n d  e q u i t i e s  and of Minera l s  i n  p a r t i c u l a r .  

The d i s c u s s i o n  o f  H i n e r a l s  ia as f o l l o w s :  

A p r i l  w i t h  t h e  Macksey i n t e r e s t s  of S a r a s o t a ,  F l o r i d a .  These  
i n t e r e s t s  are composed of t h e  f o l l o w i n g  f o u r  s u b d i v i s i o n s :  



EMERALD HARBORS, a n  e x c l u s i v e  development f o r  t h e  
h i g h  income b r a c k e t ,  h a s  l o t s  s t a r t i n g  a t  $12,000 and 
go ing  as h i g h  as $30,000,  and homes beg inn ing  a t  approx-
i m a t e l y  $35,000 and go ing  as h i g h  as one may d e s i r e .  We 
have s e e n  t h e  p l a n s  f o r  t h e  p r o p e r t i e s  development and t h e y  
are q u i t e  b e a u t i f u l  and o u t s t a n d i n g ,  w i t h  a l l  homes i tes  
hav ing  wate r - f  r o n t a g e .  The RJVERDALE s u b d i v i s i o n  is very  
l a r g e ,  w i t h ,  as w e  u n d e r s t a n d ,  1500 homeai tes  a l r e a d y  
hav ing  been eo ld .  These t o o  a r e  a l l  w a t e r - f r o n t  p r o p e r t i e e ,  
w i t h  land and homes t o  be b u i l t  t h e r e o n  s t a r t i n g  a t  $12,000. 
T h i s  w i l l  c e r t a i n l y  a t t r a c t  t h e  r e t i r i n g  i n d i v i d u a l  and t h o s e  
wish ing  t o  j u s t  i n v e s t  i n  real estate. The BRENTWOOD d i v i s i o n  
is a l s o  l a r g e ,  a l t h o u g h  n o t  a w a t e r - f r o n t  p r o p e r t y ,  and w i l l  
c o n s i s t  o f  low-cost  hous ing ,  which should d o  v e r y w e l l .  The 
f o u r t h  p i e c e  o f  p r o p e r t y  is  r e f e r r e d  t o  p r e s e n t l y  as ROUTE 

-301. A goodly amount of t h i s  s u b d i v i s i o n  is commercial 
p r o p e r t y  a l o n g  Route 301, which w i l l  prove h i g h l y  p r o f i t -  
a b l e ,  s i n c e  t h e  c o r p o r a t i o n  is c o n s i d e r i n g  b u i l d i n g  a 
shopping c e n t e r  and r e n t i n g  t h e  sites t h e r e o n .  The remain- 
i n g  a c r e a g e  w i l l  be devo ted  t o  low-cost  hous ing ,  

The Macksey i n t e r e s t s  have p r o j e c t e d  t h a t  t h e  n e t  
p r o f i t s ,  b e f o r e  t a x e s ,  from t h e  sale of t h e s e  p r o p e r t i e s  
shou ld  be b e t t e r  t h a n  $7 m i l l i o n .  Likewise ,  when t h e  
b u i l d i n g  o n  t h e s e  p r o p e r t i e s  is completed,  t h e  p r o f i t ,  which 
would no t  i n c l u d e  t h e  Route 301 a c r e a g e ,  would be b e t t e r  
t h a n  $4 m i l l i o n .  Cons ider  a l s o  t h a t  i n  t h e  R i v e r d a l e  de-  
velopment MINERALS CORP. OF AMERICA are t h e  owners of t h e  
u t i l i t i e s  (water and sewerage 1 ,  which would b r i n g  t o  t h e  
c o r p o r a t i o n  b e t t e r  t h a n  $100,000 a month n e t .  Over and 
above t h i s ,  i t  is impor tan t  t o  know t h a t  t h e y  a r e  a l s o  t h e  
ownere o f  t h e  c o n s t r u c t i o n  companies and a l l  of t h e  subcon- 
t r a c t o r s  w i t h  whom t h e y  d e a l ,  e x c e p t  f o r  t h e  e l e c t r i c i a n s .  
They own t h e  real estate company through whom t h e  purchases  
and sales o f  t h e  p a r c e l s  are made. 

The Macksey B r o t h e r s  have  been i n  t h e  development b u s i -  
n e s s  f o r  o v e r  t h i r t y  y e a r s .  They have e i g h t  s u b d i v i s i o n s  i n  
D e t r o i t  a t  t h e  p r e s e n t  t i m e ,  which have done ex t remely  w e l l .  
These assets, i t  h a s  been s a i d ,  w i l l  e v e n t u a l l y  f i n d  them- 
s e l v e s  i n  MINERALS CORP. OF AMERICA, as w i l l  t h e i r  o t h e r  
a s s e t s .  MINERALS CORY. w i l l  c o n t i n u e  t o  expand s o  t h a t  i t  

i n t e g r i t y  t o  accomplish  t h i s  f e a t ,  and c o n s i d e r  t h a t  of a l l  
t h e  F l o r i d a  l and  s p e c u l a t i o n s ,  t h i s  is  t h e  most ou t s tand ing!  E/ 

(Div.  Ex. 46)  

-12/ P r e v i o u s  n o t i c e  of Minera l s  i n  r e g i s t r a n t ' s  market l e t t e r s  were: 
On J u l y  3 ,  	1959, it  w a s  l i s t e d  a t  t h e  end of t h e  letter w i t h  a group 

( c o n t i n u e d  o n  nex t  page)  



62.  	 H e r r i t t  f u r t h e r  t e s t i f i e d  t h a t  when he  was i n  F l o r i d a  t h e  

a c c o u n t a n t  f o r  t h e  Hacksey Company, Coleman, e x p l a i n e d  t h a t  h e  was 

s e t t i n g  u p  a b a l a n c e  s h e e t  f o r  t h e  f i r m  i n  which p r o p e r t i e s  would be 

p u t  down a t  t h e i r  e s t i m a t e d  resale v a l u e  r a t h e r  t h a n  a t  t h e i r  o r i g i n a l  

c o s t .  He s t a t e d  t h a t  w h i l e  h e  d i d  n o t  see a comple ted  b a l a n c e  s h e e t  

a t  t h a t  time, a b a l a n c e  s h e e t  was s u b m i t t e d  at  t h e  mee t ing  of  s t o c k -

h o l d e r s  of  M i n e r a l s  i n  J u n e ,  1960 c a l l e d  to  r a t i f y  t h e  merger and t h a t  

t h i s  b a l a n c e  s h e e t ,  J u s t  as t h e  work s h e e t s  h e  saw, i n c l u d e d  as a n  

a s s e t  o f  o v e r  $6 ,000 ,000  "developed l o t s  o f f e r e d  f o r  resale" (Resp .  

-13/ 

Ex. 4; T r .  2228-2230; 2235-2237).  


63.  	 H e r r i t t  a l s o  r e c e i v e d  a copy o f  t h e  proxy n o t i c e ,  d a t e d  May 

1 2 , 1 9 6 0 .  s e n t  o u t  by M i n e r a l s  t o  i ts  s t o c k h o l d e r s  d e a l i n g  w i t h  t h e  pro-  

posed merger  (Div .  Ex. 23).  It  d e s c r i b e d  i n  g lowing  terms t h e  p l a n s  and 

-12/  	 (Con t inued  f rom p r e c e d i n g  page) 

of  o t h e r  companies  u n d e r  t h e  h e a d i n g  "We a l s o  recommend t h e  
f ~ l l o w i n g : ~ 'A similar men t ion  was made i n  a n  i s s u e  o f  J u l y  30, 
1959. I n  a n  i s s u e  o f  September  25,  1959 i t  was l i s t e d  u n d e r  t h e  
h e a d i n g  @IPromis ing  low-pr i ced  s t o c k s l b s  f o l  lows: 

"We c o n t i n u e  t o  recommend MINERALS CORPORATION OF 
AMERICA and GIBRALTAR MORTGAGE, two v e r y  p r o m i s i n g  
l o w - p r i c e  s p e c u l a t i o n s .  Both companies  a r e  p r e s e n t l y  
n e g o t i a t i n g  s e p a r a t e l y  w i t h  o t h e r  companies  f o r  poss-  
i b l e  merge r s .  If s u i t a b l e  ag reemen t s  are r e a c h e d ,  we 
f e e l  t h a t  t h e s e  s t o c k s  c o u l d  a p p r e c i a t e  s u b s t a n t i a l l y .  
Al though we s h y  away f rom penny s t o c k s  i n  g e n e r a l ,  we 
f e e l  t h a t  t h e s e  two s t o c k s  are wor thy  f o r  i n v e s t o r s  
w i l l i n g  t o  t a k e  c o n s i d e r a b l e  r i s k . "  (Div .  Ex. 62 )  

131 	 No e v i d e n c e  was s u b m i t t e d  as to  who p r e p a r e d  t h i s  e x h i b i t .  Coleman 
t e s t i f i e d  i n  t h e  p r o c e e d i n g  and s t a t e d  t h a t  i n  h i s  work h e  used  
a c t u a l  c o s t  as a b a s i s  f o r  v a l u a t i o n .  He was n o t  q u e s t i o n e d  a b o u t  
t h i s  e x h i b i t .  





66. The Market V i e w s  le t ter  of March 21, 1960 was designed and 

was used as s e l l i n g  l i t e r a t u r e  f o r  Minerals s tock .  b e t  of t h a t  i s s u e  

was devoted t o  Minerals  s tock .  Mention was made of a l l  t h e  p r o f i t s  t o  

be expected from t h e  Macksey r e a l  estate developments - a p r o f i t  of 

b e t t e r  t han  $7,000,000.and an  income of $100,000 a month from u t i l i t i e s  

ope ra t i ons .  Nowhere was t h e r e  any d i s c u s s i o n  of t h e  e q u i t y  i n t e r e s t s  of 

t h e  HBckeey group i n  t h e  real estate involved,  t h e i r  c u r r e n t  o p e r a t i o n s ,  

o r  t h e  balance s h e e t  f i g u r e s .  While it w a s  c o r r e c t l y  s t a t e d  t h a t  Minerals  

i t s e l f  had been dormant f o r  q u i t e  some time, no d e t a i l s  v e r e  g iven  as t o  

-14/ 
t h e  e x t e n t  of t h e  l o s s e s  they  had incur red .  I t  is argued t h a t  Merritt 

s i n c e r e l y  be l ieved  i n  t h e  f u t u r e  of t h e  k c k s e y  p r o p e r t i e s  from a personal  

v i s i t  of i n spec t ion  t o  them and from information fu rn i shed  him o r a l l y .  

However, t h i s  does  not excuse h i s  f a i l u r e  t o  safeguard t h e  i n t e r e s t  of 

fnves to r s  t o  whom t h e  s tock  was recommended. Inquiry could e a s i l y  have 

been made f o r  wr i t t en  f i n a n c i a l  d a t a  on  t h e  va lue  of t h e  c o n t r a c t s  and 

p r o p e r t i e s  involved i n  t he  merger and t h e  t r u t h  could qu ick ly  have be- 

come ev iden t  o r  t h e  u n a v a i l a b i l i t y  of such information would have been 

d i sc lo sed .  F a i t h  i n  t h e  u l t i m a t e  success  of t he  bus iness  d i d  not  excuse 
-15/ 

t h i s  e lementary du ty  of inqui ry .  Op t imi s t i c  and s e l f - s e r v i n g  d e e l a r a -  

t i o n s  from t h e  Macksey group, t h e  ones who stood t o  b e n e f i t  from any 

-14/ The C o m i s s i o n  has  he ld  t h a t  i n  g e n e r a l ,  information on ope ra t i ng  
l o s s e s  is material and should be d ioc losed  t o  i nves to r s  a n  p a r t  of 
any sales p re sen t a t i on .  N. Pintsker 61 Co., Inc., 40 S.E.C. 285 (1960).  

-15/ D. F. Bernheimer & Co. , Inc. ,  Sec . Exch. Act Re1 . No. 7000 ( Jan .  23, 
1963). "An over - the-counter  f i rm  which a c t i v e l y  s o l i c i t s  customere 
and then  sells them s e c u r i t i e s  . . . holds  i t s e l f  o u t  a s  competent 
t o  adv i se  i n  t he  premises . . .I1 Char les  Hughes 6 Co. , Inc . v. S. E.C. , 
139 F. 2d 434, 436-7 (1943).  



/ 

merger a l s o  f u r n i s h e d  no b a s i s  f o r  r e l i a n c e  by H e r r i t t  and shou ld  have 

pu t  him on guard when s u f f i c i e n t  w r i t t e n  ev idence  was n o t  produced t o  

-16/  
s u p p o r t  t h e  a s e r t i o n s  made. 

67. C h a r a c t e r i z i n g  M i n e r a l s  as a low- p r i c e d  s p e c u l a t  i v e  s t o c k  

d i d  no t  n e g a t e  t h e  dut.y of t h e  r e g i s t r a n t  t o  b r i n g  known o r  e a s i l y  a s c e r -  

t a i n a b l e  u n f a v o r a b l e  f a c t o r s  t o  t h e  a t t e n t i o n  of i n v e s t o r s  t o  whom i t  

was recommending t h e  s t o c k  as t h e  most o u t s t a n d i n g  o f  a l l  F l o r i d a  land 

-17/ 
s p e c u l a t i o n s .  

68. Under a l l  t h e  c i r c u m s t a n c e s ,  t h e  unders igned  c o n c l u d e s  t h a t  

t h e  s t a t e m e n t s  on Minera l s  c o n t a i n e d  i n  t h e  March 21,  1960 i s s u e  of 

Market Views were incomplete ,  f a l s e  and m i s l e a d i n g  and t h a t  t h e  u s e  of 

t h i s  market let ter  a s  a p i e c e  of s e l l i n g  l i t e r a t u r e  was w i l l f u l l y  v i o l a -  

t i v e  of t h e  a n t i - f r a u d  p r o v i s i o n s  of t h e  S e c u r i t i e s  A c t .  

69.  The proxy s t a t e m e n t  of May 12,  1960 (Div .  Ex. 23) a l s o  was 

d e f i c i e n t  i n  t h a t  w h i l e  f t  c o n t a i n e d  o p t i m i s t i c  s t a t e m e n t s  abou t  t h e  

Macksey p r o p e r t i e s ,  it  d i d  not  c o n t a i n  any f i n a n c i a l  d a t a  on t h e  Hacksey 

p r o p e r t i e s  o r  o n  t h e  f i n a n c i a l  s i t u a t i o n  of M i n e r a l s  i t s e l f .  Its u s e  

as s e l l i n g  l i t e r a t u r e ,  which t h e  r e g i s t r a n t  a d m i t t e d  d o i n g ,  was a l s o  

w i l l f u l l y  v i o l a t i v e  of t h e  a n t i - f r a u d  p r o v i s i o n s  of t h e  S e c u r i t i e s  Ac ts .  

Merritt, who composed t h e  material i n  t h e  Harket Views letters a f o r e -

mentioned, i s  s p e c i f i c a l l y  c h a r g e a b l e  w i t h  t h a t  v i o l a t i o n .  

-16/ J .  A. Winston & Co., Inc . ,  Sec .  Exch. Act Rel. No. 7337 ( J u n e  8, 
1964);  N. P i n s k e r  & Co., Inc . ,40 S.E.C. 285, 291-292 (1960).  

-17/ Ross S e c u r i t i e s ,  I n c . ,  Sec .  a c h .  Act Rel. 7069, p. 7 ( A p r i l  
30 ,  1963). 



James S. Vickers  

61. James S. Vickers  had an  i n t e r e s t  i n  Minera ls  from i t s  incep-,  

t i o n  as a s u b s t a n t i a l  s tockho lde r .  He a l s o  se rved  as a n  o f f i c e r  and 

d i r e c t o r  i n  1955 and 1956 and as d i r e c t o r  i n  1958. He d i sposed  of  h i s  

s t o c k  t o  Henry Vickers  i n  1957. He knew t h e  o p e r a t i n g  h i s t o r y  of Minera ls .  

62. James ~ i c k e r sw a s  a n  o f f i c e r  and d i r e c t o r  o f  t h e  r e g i s t r a n t ,  

and owner of  10% of i ts  common s t o c k  from J u n e ,  1959 t o  December, 1960. 

While M e r r i t t  s p e n t  a l l  h i s  time a t  t h e  o f f i c e s  of  t h e  r e g i s t r a n t ,  

Vickers  s p e n t  a n  e s t i m a t e d  50% of t h e  time away from t h e  o f f i c e  on  

r e g i s t r a n t ' s  b u s i n e s s .  He urged at  least one salesman t o  send o u t  

l i t e r a t u r e  on  Minera ls  t o  cus tomers  ( T r .  1564-5).  

63. Vickers  cou ld  o n l y  r e c a l l  making one t r a n s a c t i o n  i n  Mine ra l s ,  

a sale of s e v e r a l  hundred sales to  a f r i e n d ,  H.B. i n  t h e  s p r i n g  of 1960. 

B. w a s  a s t o c k h o l d e r  i n  Minera ls ,  acco rd ing  t o  Vicke r s ,  and knew as much 

as Vicke r s  d i d .  Vickers  d i d  t e l l  B.,of t h e  proposed merger w i t h  t h e  

MBcksey group. H e  admi t ted  he  d i d  n o t  mention t h a t  Minera ls  was o p e r a t i n g  

a t  a l o s s .  B .  d i d  not  t e s t i f y  and t h e r e  is no complete r eco rd  o n  j u s t  

what V icke r s  s a i d  t o  B. a t  t h e  time, e s p e c i a l l y  about  t h e  proposed merger. 

No a d v e r s e  f i n d i n g  is made i n  c o n n e c t i o n  w i t h  t h i s  sale. 

64. It is e v i d e n t  from h i s  ownership  i n  t h e  r e g i s t r a n t  t h a t  James 

S. 	 Vickers  was a person  i n  c o n t r o l  of  i ts  o p e r a t i o n s .  

C h a r l e s  Nardi 

65. Nardi  w a s  v i c e - p r e s i d e n t ,  a d i r e c t o r ,  and b e n e f i c i a l  owner of 

-18/ 
10% o r  more o f  r e g i s t r a n t ' s  s tock .  H e  had no p r i o r  e x w r i e n c e  i n  t h e  

-18/ Nardi is l i s t e d  as o f f i c e r  and d i r e c t o r  and s t o c k h o l d e r  of  t h e  r e g i s -  
t r a n t  i n  a n  amndment t o  its a p p l i c a t i o n  f o r  r e g i s t r a t i o n ,  f i l e d  May 27, 
1959. He con t inued  t o  be l i s t e d  a a  such  at  least t o  October  26,  1961 
when h e  w a s  	n o t  l i s t e d  among 10% e t o c k h o l d e r s .  



s e c u r i t i e s  bus iness .  k r r i t t  c h a r a c t e r i z e d  him as an  execu t ive  t r a i n e e  

who w a s  l e a rn ing  t h e  bus iness .  

66. Nardi t e s t i f i e d  he made a n  investment i n  t he  r e g i s t r a n t  t o  

t r y  t o  l e a r n  t h e  bus iness .  He went t h e r e  as he could  spa re  t i m e  from h i e  

r egu la r  bus iness  from J u l y ,  1959 t o  January ,  1960. He maintained he then  

t o l d  James Vickers he  d i d  no t  want t o  be connected wi th  r e g i s t r a n t .  How-

e v e r ,  h i s  investment remained i n  t h e  f i r m  and no n o t i c e  w a s  e v e r  f i l e d  

wi th  t h e  Commission no t ing  a change i n  h i s  o f f i c i a l  connect ion wi th  r e g i s -  

t r a n t .  Nardi maintained he d i d  not a u t h o r i z e  t h e  u se  o f  h i s  name when 

t h e  r e g i s t r a n t ' s  name w a s  changed t o  i t s  presen t  form. 

67. However, Nardi d i d  exercise some superv isory  a u t h o r i t y .  H e  

in terviewed some a p p l i c a n t s  and d i d  g ive  o r d e r s  and oversee  t h e  work of 

t he  o f f i c e .  H e  w a s  on t h e  Executive Committee of t h e  r e g i s t r a n t  (Tr .  

2092). Above a l l ,  he had t h e  power t o  e x e r c i s e  c o n t r o l  of its a f f a i r s  

and t h e r e f o r e  must be considered a person i n  c o n t r o l  of t h e  r e g i s t r a n t ' s  

-19/ 
a f f a i r s  r e g a r d l e s s  of t h e  e x t e n t  of h i s  knowledge. 

68. Nardi so ld  4,000 o r  5,000 s h a r e s  of Minerals  s t o c k  t o  f i v e  o r  

s i x  customers.  H e  s t a t e d  he t o l d  t he se  i n v e s t o r s  t h a t  the  s tock  w a s  a 

specu la t i ve  s t o c k  he had bought and t h a t  he thought i t  w a s  " f a i r l y  good". 

The only  information he had on t h e  s t o c k  was from bnwhures  a t  t h e  

o f f i c e  (Tr .  1478-79).  

-19/ Aldr ich ,  S c o t t  & Co., Inc. ,  40 S.E.C. 775, 778 (1961). John T. 
P o l i a r d  & Co., Inc . ,  38 S.G.C. 594, 598 (1958);  Alan Russe l l  Secur- 
i t ies,  Inc. ,  38 S.E.C. 599, 601 (1958); Lucyle Hollander  Fe ig in ,  
40 S.E.C. 594, 596 (1961). 



69. It is apparent that Nardi had only a sketchy knowledge of 


Minerals and made no effort to familiarize himself with current finan- 


cial information on Minerals but relied on written material which has 


been found incomplete, false and misleading. His failure to exercise 


reasonable precautions to protect investors to whom he sold stock was a 


willful violation of his obligations under the Securities Acts. His 


asserted inexperience in the business does not excuse this failure. 

-20/ 

John Costa 


70. Costa was employed by the registrant from August, 1959 to 


September, 1961. He became sales manager in the early part of 1960 


and vice-president in 1961. 


71. Costa exercised supervisory duties over the salesmen from 


the time he became sales manager and was responsible in the operation of 


the office, including the acthities of the salesmen and their statements 


to customcirs. It was his duty to see that no misleading information was 


given to customers. Costa testified in these proceedings, but on a 


collateral matter. Evidence was introduced in the proceeding as to 


personal sales by him with the transcript of his testimony taken during 


an investigative proceeding (Div. Ex. 143A and B). It was offered solely 


against him as containing admissions. 


72. Costa sold approximately 40,000 shares of Minerals. lko 


witnesses testified as to transactions with him. 


-20/ Ross Securities, Inc., Sec. Exch. Act Rel. No. 7069 (April 30, 1963). 



73. J .  G. purchased 1 ,000 taharee o f  Minera l s  on October  27,  1959. 

He w a s  i n t r ~ d u c e d  t o  C o s t a  b e f o r e  t h e  purchase  and r e c e i v e d  f o u r  o r  f i v e  

t e l e p h o n e  -ells from him u r g i n g  him t o  make a purchase  and t o  d o  i t  

q u i c k l y  because  i t  might rise t h e  n e x t  d a y  ( T r .  5 8 2 ) .  

74,  I n  November, 1959,  C o s t a  t o l d  G,  t h a t  a merger w a s  pending 

and u rged  him t o  buy more s t o c k ,  t e l l i n g  him he had t o  a c t  q u i c k l y .  

G.  bought a n o t h e r  500 s h a r e e .  G. f u r t h e r  t e s t i f i e d  Cos ta  d i d  n o t  t e l l  

him a n y t h i n g  abou t  t h e  e a r n i n g s  of Minera l s .  

75. M.G.H. bought some Minera l s  s t o c k  through a n o t h e r  sa lesman  of 

t h e  r e g i ~ t r a n t  i n  Oc tober ,  1959. H.  had been a s s u r e d  by t h e  sa lesmen t h a t  

Minera l s  would soon merge w i t h  a n o t h e r  company. S e v e r a l  weeks a f t e r  h i s  

purchase ,  he  s t a t e d ,  he  t e l ephoned  r e g i s t r a n t  and spoke w i t h  C o s t a  and 

asked him abou t  t h e  p r o g r e s s  o f  t h e  merger.  Cos ta  a s s u r e d  him t h e  merger 

was g o i n g  well, t h e  merger would be  c e r t a i n  t o  t a k e  p l a c e  and t h e  s t o c k  

would c e r t a i n l y  rise ( T r .  1147).  He d e s c r i b e d  t h e  company w i t h  which 

Minera l s  would merge a s  a l a r g e ,  s u b s t a n t i a l  f i r m  w i t h  l a r g e  amounts of  

c a p i t a l  - m i l l i o n s  of  d o l l a r s  i n  l i q u i d  c a p i t a l  i n  D e t r o i t  a l o n e  (Tr .  

1148).  He a l s o  t o l d  H .  t h a t  M i n e r a l s  had l a r g e  h o l d i n g s  of  minera l  land 

i n  Texas  and Arizona.  

76.  I n  March, 1960, a t  t h e  time of t h e  merger agreement ,  C o s t a  t o l d  

H . ,  a c c o r d i n g  t o  t h e  l a t t e r , , t h a t  t h e r e  would be a c t i o n  i n  t h e  nex t  t h i r t y  

d a y s  and h e  would see a v e r y  l a r g e  rise ( T r .  1162-63) .  

77.  C o s t a  d i d  n o t  t e s t i f y  and t h e  t e s t imony  o f  J .  G. and H. is 

c r e d i t e d .  C o s t a  made e x t r a v a g a n t  p romises  o f  q u i c k  p r i c e  i n c r e a s e s  and 

a t t e m p t e d  t o  p r e s s u r e  G. i n t o  q u i c k  d e c i s i o n s .  To H. he  made similar 



promises  o f  p r i c e  i n c r e a s e s  and  made s t a t e m e n t s  a b o u t  t h e  merg ing  

companies  h a v i n g  no b a s i s  i n  f a c t .  A l l  t h e s e  p r a c t i c e s  h a v e  been  con- 

demned as v i o l a t i v e  of  t h e  o b l i g a t i o n  t o  d e a l  f a i r l y  w i t h  c u s t o m e r s .  

On t h e  b a s i s  o f  d e c i s i o n s  t r e a t e d  i n  d e t a i l  i n  t h e  n e x t  a e c t i o n ,  t h e  

u n d e r s i g n e d  c o n c l u d e s  t h a t  C o s t a  w i l l f u l l y  v i o l a t e d  t h e  a n t i i f r a u d  p ro -  

v i s i o n s  o f  t h e  S e c u r i t i e s  A c t s  by h i s  a c t i v i t i e s .  

Edward Abramson 

78.  Edward Abramson was employed by t h e  r e g i s t r a n t  as a sa l e sman  

f rom i t s  b e g i n n i n g  u n t i l  some time i n  1961.  He had p r e v i o u s l y  been  

employed by V i c k e r s  B r o t h e r s .  His e a r n i n g s  were  t h e  h i g h e s t  o f  a l l  t h e  

sa l e smen .  He d i d  n o t  a p p e a r  a t  t h e  h e a r i n g ,  b u t  s t i p u l a t e d  i n  advance  

t h a t  h e  might  b e  found a c a u s e  o f  a n y  o r d e r  t h a t  might  be  e n t e r e d  a g a i n s t  

t h e  r e g i s t r a n t .  

79 .  A g r o u p  o f  i n v e s t o r s  t e s t i f i e d  as  t o  t h e i r  t r a n s a c t i o n s  w i t h  

Abramson i n  M i n e r a l s  s t o c k .  T h i s  e v i d e n c e  was p r e s e n t e d  a g a i n s t  t h e  

r e g i s t r a n t s .  

80. E. R. t e s t i f i e d  t h a t  h e  had f i r s t  d e a l t  w i t h  Abramson when 

t h e  la t ter  was employed by V i c k e r s  B r o t h e r s .  I n  t h e  e a r l y  p a r t  o f  1959,  

E. R. had pu rchased  13 ,500  s h a r e s  o f  M i n e r a l s  from V i c k e r s  B r o t h e r s  

w i t h  Abramson a c t i n g  as s a l e s m a n .  

81. I n  August ,  1959,  E. R. p u r c h a s e d  a n  a d d i t i o n a l  5 ,000  s h a r e s  

-211 
o f  M i n e r a l s  f rom t h e  r e g i s t r a n t  a t  50  c e n t s  a s h a r e .  Abramson u r g e d  

E. R. t o  make t h e  p u r c h a s e  s t a t i n g  t h a t  t h e  p r i c e  was g o i n g  u p ,  t h e  

-211 The mails were  u s e d  i n  t h i s  t r a n s a c t i o n  and o t h e r  t r a n s a c t i o n s  by 
t h e  r e g i s t r a n t .  



p r i c e  would rise t o  a d o l l a r  w i t h i n  a few weeks and was go ing  t o  make 

him some money. When E. R .  s t a t e d  he  thought  he had enough Minera l s  

and d i d  not  have more money t o  i n v e s t ,  Abramson urged  him t o ,  and 

succeeded i n  g e t t i n g  E. R .  t o  send i n  o t h e r  s t o c k  f o r  sale t o  r a i s e  

funds  f o r  t h i s  purchase .  Abramson a l s o  s t a t e d ,  a c c o r d i n g  to ,E .  R . ' s  

undenied and c r e d i t e d  t es t imony  t h a t  t h e  s t o c k  would rise t o  $1.50 o r  $2 

i n  a v e r y  few months ( T r .  325) .  

82.  Abramson bought a n  a d d i o n a l  5,000 s h a r e s  f o r  E. R .  on  August 

12 ,  1959, u s i n g  t h e  b a l a n c e  of s t o c k  E. R .  had s e n t  i n .  In  c o n n e c t i o n  

w i t h  t h i o  purchase ,  Abramson a s s u r e d  E. R .  h e  would make a l o t  of money. 

E. R.  f u r t h e r  t e s t i f i e d  he  t r i e d  t o  g e t  in fo rmat ion  on company e a r n i n g s  

and f i n a n c i a l  s t a t e m e n t s  from Abramson, bu t  was u n s u c c e s s f u l ,  and was 

-22/ 
assured Minerals was d o i n g  f i n e  ( T r .  332) .  

8 3 .  R.  r e c e i v e d  t h e  Market V i e w s  i s s u e  of t h e  r e g i s t r a n t  of March 

21,  1960 c o n t a i n i n g  a w r i t e - u p  of Minerals  and t h e  news of t h e  f o r t h -  

8 4 .  L . R . H .  a l s o  bought Minera l s  s h a r e s  from Abramson i n  August ,  

-23/ 
1959 - 1,000 at 1/2 .  P r i o r  t o  h i s  purchase ,  he  rece ived  t e l e p h o n e  

c a l l s  i n  which Abramaon t o l d  him t h a t  Minera l s  w a s  deve lop ing  new areas 

and  a new achievement would be announced t o  t h e  p u b l i c  c a u s i n g  a demand 

f o r  t h e  s t o c k  and a n  i n c r e a s e  i n  i t s  p r i c e  from $2 t o  $4 a s h a r e .  He 

a l s o  s a i d  t h e r e  wao a l i m i t e d  amount of s t o c k  a v a i l a b l e ,  and t h a t  i f  one 

22/ Abramson's i n i t i a l s  appear  on E.R.'s c o n f i r m a t i o n s  as w e l l  as on  
L 

t h o s e  o f  o t h e r  i n v e s t o r s  named h e r e i n .  

-23/ He had p r e v i o u s l y  bought some Minera l s  from Vickers  B r o t h e r s  i n  1957. 



wanted t o  buy i t ,  he had b e t t e r  h u r r y  ( T r .  386) .  

85.  I n  a n o t h e r  c a l l ,  Abramson urged him t o  se l l  a l l  h i s  o t h e r  

h o l d i n 8 s  t o  buy s e v e r a l  thousand s h a r e s  o f  Minerals .  Abramson t o l d  him 

t h e  new developments would y i e l d  a handsome p r o f i t  t o  t h e  company and 

w i t h i n  a s h o r t  t i m e  i t  would pay a d iv idend  ( T r .  387) .  A f t e r  t h e s e  re-

marks from Abrameon, H.  p laced h i s  o r d e r  w i t h  him. 

86.  H.  a l s o  rece ived  t h e  Market V i e w s  letters, i n c l u d i n g  t h e  

i s s u e  of March 21, 1960. 

87.  A.J.B. purchased 200 s h a r e s  of Minera l s  from r e g i s t r a n t  through 

Abramaon i n  January ,  1960. He had p r e v i o u s l y  bought Minera l s  from Vickers  

B r o t h e r s  th rough  Abramson i n  1957 and s o l d  i t  subsequen t ly .  

88. Before  h i s  purchase ,  B. had t h r e e  t e l e p h o n e  c o n v e r s a t i o n s  w i t h  

Abramson. On l e a r n i n g  h e  had s o l d  h i s  o r i g i n a l  h o l d i n g s ,  Abramson s a i d  

B. had made a b i g  mis take ,  a r e o r g a n i z a t i o n  o f  Minera l s  had t a k e n  p l a c e ,  

and the.  s t o c k  would be worth  a l o t  o f  money i n  t h e  n e a r  f u t u r e .  I n  a 

second c o n v e r s a t i o n ,  Abramson s a i d  t h a t  t h e  s t o c k  would be worth a d o l l a r  

a s h a r e  w i t h i n  a few weeks and he  c o u l d  o n l y  set a s i d e  one thousand s h a r e s  

f o r  him but  B. had b e t t e r  buy f a s t  ( T r .  405).  In a t h l r d  c o n v e r s a t i o n ,  

B. agreed  t o  buy h i s  s h a r e s .  B. was not  g iven  any i n f o r m a t i o n  abou t  t h e  

f i n a n c i a l  c o n d i t i o n  of Minera l s  by Abramson excep t  o p t i m i s t i c  s t a t e m e n t s  

as t o  t h e  f u t u r e  nor  d i d  Abramson i n q u i r e  as t o  B 's  f i n a n c i a l  needs.  

89. W .J .W. r ece ived  s e v e r a l  t e lephone  calls from Abramson i n  which 

Abramson urged him t o  buy Minera l s  s t a t i n g  it was go lng  i n t o  t h e  real 

estate b u s i n e s s  and shou ld  go t o  $20 a s h a r e  i n  a f e v  y e a r s .  W . J . W .  r e fused  

t o  purchase ,  a c c o r d i n g  t o  h i s  c r e d i t e d  t es t imony ,  b u t  r e c e i v e d  a c o n f i r m a t i o n  



f o r  500 s h a r e s .  When he  r e fu sed  t o  pay, Abramson t h r ea t ened  t h a t  he 

would g e t  i n t o  t r o u b l e  i f  he  d i d  no t  pay. W . J . W .  pa id  f o r  t h e  s t o c k  

-24/ 
i n  August. 1960. 

90.  J.T. had bought Minera l s  s t o c k  from Vickers  B ro the r s  i n  1957 

o r  1958. H e  test i f  i e d .  t h a t  he r e ce ived  a te lephone  c a l l  f  rom Abramson 

i n  January ,  1960 i n  which Abramson s a i d  Minerals  w a s  growing and would 

e a r n  1% t o  $ 2  a s h a r e .  He rece ived  a n o t h e r  c e l l  from Abramson about  a 

week later and a f t e r  t h e  latter t o l d  him Minerals  w a s  making good p rog re s s .  

he  agreed  t o  buy 200 s h a r e s .  

9 1. On March 18, 1960, J .T. purchased a n  a d d i t i o n a l  1,000 s h a r e s  

a f t e r  Abramson te lephoned him and s t a t e d ,  a cco rd ing  t o  T. ,  t h a t  e a r n i n g s  

and t h e  p r i c e  of t h e  s t o c k  would i n c r e a s e  s u b s t a n t i a l l y  and urged him t o  

buy i m m d i a t e l y  be fo r e  t h e  p r i c e  r o se .  On March 31 ,  L960, T. bought a n  

a d d i t i o n a l  500 s h a r e s  a f t e r  s e v e r a l  calls  from Abramson g i v i n g  o p t i m i s t i c  

p r e d i c t  i ons  about  Minerals .  

92. T . ' s  tes t imony h a s  been a t t a c k e d  on t h e  b a s i s  t h a t  he  was ad-

m i t t e d l y  angry over  t h e  r e s u l t s  of h i s  d e a l i n g s  w i t h  t h e  r e g i s t r a n t .  

However, h i s  t e s t imony  is mutual ly  c o r r o b o r a t i v e  w i t h  t h a t  of o t h e r  

w i t n e s s e s  who d e a l t  w i t h  Abramson. It i s  c r e d i t e d .  

93.  The same themes a s  have been p r ev ious ly  outLined i n  t h e  testi-

mony of i n v e s t o r s  as t o  t h e i r  d e a l i n g s  w i th  Abramson run through t h e  

tes t imony of o t h e r  i nves to r -w i tne see s s :  

-241 A similar s i t u a t i o n  of send ing  a con f i rma t ion  t o  one who had no t  o rde r ed  
occur red  i n  t h e  c a s e  of M.E.B., who rece ived  a con f i rma t ion  w i th  
Abramson's i n i t i a l s  on it (Div.  Ex. 22).  



P r e d i c t i o n  o f  p r i c e  rise and growth of  company, 

r e p e a t e d  t e l e p h o n e  c a l l s  - need to  act f a s t ,  no i n q u i r y  

i n t o  f i n a n c i a l  needs ,  no s p e c i f i c  i n f o r m a t i o n  g i v e n  on  

M i n e r a l s ,  (A.G.B. - p u r c h a s e  o f  200 s h a r e e  i n  J u n e ,  1960) -
had p r e v i o u e l y  purchased M i n e r a l s  f rom Abramson whitle h e  

was a t  V i c k e r s  B r o t h e r s ;  

M i n e r a l s  would show p r i c e  a p p r e c i a t i o n  because  i t  w a B  

g o i n g  i n t o  l and  deve lopment ,  no f i n a n c i a l  d a t a  f u r n i s h e d  o n  

M i n e r a l s ,  s u g g e s t i o n  t o  s e l l  o t h e r  h o l d i n g s  when i n a b i l i t v  

t o  p u r c h a s e  M i n e r a l s  was s t a t e d  (J.C.H. - p u r c h a s e  o f  200 

s h a r e s  i n  J u l y ,  1960) .  

M i n e r a l s  would a p p r e c i a t e ,  no i n q u i r y  as t o  f i n a n c i a l  

needs  of  cus tomer  (E.H. - p u r c h a s e  of 300 s h a r e s  i n  March, 

1960) .  

Because  of  t h e  merge r ,  M i n e r a l s  s t o c k  would rise t o  

a b o u t  $10 a s h a r e  t D r .  S .S. - p u r c h a s e  of 1 , 0 0 0  s h a r e s  on  

J u l y  8 ,  1960) .  

M i n e r a l s  would p r o b a b l y  d o u b l e  i n  p r i c e  i n  a b o u t  s i x  t o  

e i g h t  months ,  many t e l e p h o n e  c a l l s  t o  c u s t o m e r  u r g i n g  pur-  

c h a s e ,  u r g i n g  c u s t o m e r  t o  s e l l  o t h e r  s t o c k  t o  buy more 

M i n e r a l s ,  no f i n a n c i a l  i n f o r m a t i o n  on  M i n e r a l s  f u r n i s h e d ,  

(E.S.  - p u r c h a s e  of  500 s h a r e s  i n  J u l y ,  1959 and a d d i t i o n a l  

500 i n  August ,  1959) .  



- -  

C o n c l u s i o n s  

94. Abramson's a c t i v i t i e s  f u r n i s h  a c l a s s i c  c a s e  of  w i l l f u l  


v i o l a t i o n s  o f  t h e  S e c u r i t i e s  A c t s .  A b r o k e r  and h i s  sa l e smen  must 


d e a l  f a i r l y  w i t h  c u s t o m e r s  i n  a c c o r d a n c e  w i t h  t h e  s t a n d a r d s  of  t h e  


-25/ 

p r o f e s s i o n .  O u t r i g h t  f a l s e  s t a t e m e n t s  are o f  c o u r s e  e x p r e s s l y  p r o -  


h i b i t e d  by s e c u r i t i e s  laws and are i n c o n s i s t e n t  w i t h  t h e  d u t y  of  f a i r  


d e a l i n g .  I n  a d d i t i o n ,  as t h e  Commission p o i n t e d  o u t ,  t h e  making of  


r e p r e s e n t a t i o n s  t o  p r o s p e c t i v e  p u r c h a s e r 9  w i t h o u t  a r e a s o n a b l e  b a s i s ,  


couched i n  terms of o p i n i o n  o r  f a c t  and d e s i g n e d  t o  induce  p u r c h a s e r s ,  

is c o n t r a r y  t o  t h e  o b l i g a t i o n  o f  f a i r  d e a l i n g  b o r n e  by t h o s e  who engage  

-26/ 

i n  t h e  sale of  t h e  s e c u r i t i e s  t o  t h e  p u b l i c .  


95.  Ano the r  a s p e c t  of  t h e  s t a n d a r d s  o f  f a i r  d e a l i n g  a p p l i c a b l e  

t o  t h e  s e c u r i t i e s  b u s i n e s s  is  t h e  r e f u s a l  t o  pe rmi t  concealment  by a 

pe r son  engaged i n  t h e  s e c u r i t i e s  b u s i n e s s  of material f a c t s  of  a n  a d v e r s e  

n a t u r e ,  t h e  d i s c l o s u r e  of  which is  n e c e s s a r y  to r e n d e r  s t a t e m e n t s  made 

-27/ 
n o t  m i s l e a d i n g .  As was o b s e r v e d  i n  t h e  c a s e  o f  Leonard Bur ton  "a 

p r e d i c t i o n  by a s e c u r i t i e s  sa l e sman  o r  d e a l e r  t o  a n  i n v e s t o r  t h a t  a 

s t o c k  is l i k e l y  t o  go u p  i m p l i e s  t h a t  t h e r e  is a n  a d e q u a t e  f o u n d a t i o n  

f o r  such  p r e d i c t i o n  and t h a t  t h e r e  are no known f a c t s  which make such  

a p r e d i c t  i o n  d a n g e r o u s  and u n r e l i a b l e " .  Unfounded p r e d i c t  i o n s  o f  a p r i c e  

-28 / 

rise i n  a s t o c k  are a "ha l lmark  o f  f  raudI8. 


25/ 	 Duker v.  Duker,  6  S.E.C. 386,  388-89 ( 1 9 3 9 ) ;  a n  & Co*, Sec .  
Exch. Act  Rel. 6903, p. 2 (Oct .  1 ,  1962) .  

--2 6 /  Mac Robbins & Co., I n c . ,  Sec .  Exch. R e l .  No. 6846 ( J u l y  11 ,  19621, 
a f f l d  316  F. 2d 137 (1963) ;  Ross S e c u r i t i e s ,  I n c . ,  Sec.Exch.  Act 
R e l .  7069 ( A p r i l  3 0 ,  1963) .  

-27 	 39 S.E.C. 211, 214 ( 1 9 5 9 ) .  

-281 Alexander  Reid & Co.,  Inc . ,  Sec .  Exch. Act  Rel. No. 6727 (Feb .  8 ,  

1962; B e s t  S e c u r i t i e s .  Inc . ,  Sec .  Exch. A c t  Rel. No. 6282 ( J u n e  3, 1960) .  



96. Abramson v i o l a t e d  a l l  t h e  r e q u i r e m e n t s  of f a i r  d e a l i n g  set 

f o r t h  above,  p l u s  o t h e r s .  He p r e d i c t e d  p r i c e  rises, sometimes b e i n g  

v e r y  s p e c i f i c ,  when t h e r e  was no b a s i s  f o r  such  p r e d i c t i o n  and c e r t a i n l y  

w i t h o u t  in fo rming  h i s  cus tomers  as t o  t h e  t r u e  f i n a n c i a l  s tate of  

-29/ 
Minera l s .  He a p p a r e n t l y  never  made any  e f f o r t  t o  a s c e r t a i n  i t s  con-

d i t i o n .  He dang led  b e f o r e  t h e  p r o s p e c t s  t h e  a s s u r a n c e  t h a t  t h e y  would 

make a l o t  of  money q u i c k l y .  He made no i n q u i r y  as to  t h e  f i n a n c i a l  

needs  of h i s  cus tomers  and i n  f a c t  i n  some c a s e s  when i t  was a p p a r e n t  

t h a t  h i s  cus tomers  d i d  not  have any  f u n d s  a v a ' i l a b l e ,  h e  urged them to 

s e l l  t h e i r  h o l d i n g s  i n  o r d e r  t o  buy Minera l s  s t o c k .  

97.  While he was making t h e  a fo rement ioned  m i s r e p r e s e n t a t i o n s  

and f u r n i s h i n g  h i s  cus tomers  w i t h  m i s l e a d i n g  or  no i n f o r m a t i o n  o n  t h e  

t r u e  f i n a n c i a l  s ta te  of M i n e r a l s ,  h e  a l s o  was engaged i n  t h e  p r a c t i c e s  

which have been condemned by t h e  Commission a s  i n c o n s i s t e n t  w i t h  f a i r  

p r a c t i c e s ;  f a i l i n g  t o  g i v e  p o t e n t i a l  i n v e s t o r s  a n  o p p o r t u n i t y  t o  make 

a reasoned d e c i s i o n  b e f o r e  i n v e s t i n g ;  r e p e a t e d  t e l e p h o n e  c a l l s  u r k i n g  

cus tomers  t o  a c t  q u i c k l y ,  i n d i c a t i n g  t h a t  t h e r e  was a v e r y  l i m i t e d  s u p p l y  

-30/ 
of  s t o c k  a v a i l a b l e ;  and t h e  r e c o r d i n g  o f  sales t o  cus tomers  who, i n  

-3 1 /  
f a c t ,  had n o t  p laced  o r d e r s  and t h r e a t e n i n g  them when t h e y  p r o t e s t e d .  

-29/ J .  A. Winston 6 Co., Inc . ,  Sec .  Exch. Act R e l .  No. 7337 ( J u n e  8 ,  1964) .  


301 Mac Robbins & Co., I n c . ,  Sec .  Exch. Act Rel. No. 6846 (1962) .  


-31/ J .  A. Winston 6 Co., I n c . ,  s u p r a ,  p. 11. 


-



June.  She s t a t e d  t h a t  P e r l e s  a g a i n  urged he r  t o  buy more Minerals  s i n c e  

t h e  p r i c e  was going up and she w a s  going t o  make a l o t  of money. When 

Mrs. B. s a i d  she  had no more money. P e r l e s  sunnested t h a t  she s e l l  o t h e r  

-32/ These s ta tements  were w i l l f u l l y  v i o l a t i v e  of t h e  a n t i - f r a u d  provis ions  
of t h e  S e c u r i t i e s  Acts i n  view of t h e  f i n a n c i a l  cond i t i on  of Minerals 
a t  t h e  t i m e  and t h e  fragmentary na tu re  of t h e  information suppl ied .  
As previoue ly  noted, Swrer d i d  not c o n t e s t  t he  i s s u e s  and has con-
sen ted  t o  be named a caufle of any o r d e t  of revoca t ion  t h a t  may be 
en te red  he re .  



s t o c k .  Mrs. B. d i d  t h i s  and bought ano the r  100 s h a r e s  through P e r l e s .  

She f u r t h e r  t e s t i f i e d  t h a t  she  was no t  g iven  any in format ion  on t h e  

f i n a n c i a l  c o n d i t i o n  of Minerals .  

100. P e r l e s  d i d  no t  t e s t i f y .  Mrs. B ' s  t e s t imony  is c r e d i t e d .  

It e s t a b l i s h e s  t h a t  P e r l e s  made ex t r avagan t  c l a ims  of p r i c e  i n c r e a s e s  

f o r  Minerals  and r e p e a t e d l y  urged h e r  t o  buy Minera l s  s t ock .  When he  

war t o l d  she had no a v a i l a b l e  funds  he succeeded i n  g e t t i n g  h e r  t o  fie1 1 

o t h e r  s t o c k .  A t  t h e  same time he gave h e r  no d e t a i l e d  in format ion  on  

t h e  f i n a n c i a l  c o n d i t i o n  of Minera l s .  For reasons  p r ev ious ly  s t a t e d  i n  

t h e  c a s e  of Abramson, t h e  unders igned conc ludes  t h a t  P e r l e s  w i l l f u l l y  

v i o l a t e d  t h e  S e c u r i t i e s  Acts  i n  h i s  d e a l i n g s  w i th  Mrs. B. 

101. S i m i l a r  m i s r e p r e s e n t a t i o n s  and omiseions  were made by 

P e r l e s  i n  h i s  d e a l i n g s  w i t h  o t h e r  i n v e s t o r s .  H e  t o l d  J.H.B. i n  b y ,  

1960 t h a t  t h e  s t o c k  should go up  t o  a d o l l a r  o r  more a sha r e .  J . H . B .  

purchased 500 s h a r e s .  

102. T.K.. rece ived  te lephone  c a l l s  from P e r l e s  i n  t h e  s p r i n g  of 

1960 i n  which P e r l e s  p r e d i c t e d  t h a t  t h e  e a r n i n g s  of Minera l s  would jump 

t o  at least a d o l l a r  a  s h a r e  by December and t h e  s t o c k  should t hen  be 

s e l l i n g  a t  $8 t o  $10 a s h a r e .  K., a t  P e r l e s *  u r g i n g ,  so ld  o t h e r  s t ock  

t o  make a purchase of 500 s h a r e s  i n  May, 1960. P e r l e s  then  urged K.  

t o  purchase an  a d d i t i o n a l  10,000 s h a r e s ,  r epea t  i ng  h i s  o p t i m i s t i c  p re -  

d i c t i o n s .  K. bought a n  a d d i t i o n a l  500 s h a r e s .  He a l s o  rece ived  from t h e  

r e g i s t r a n t  i t s  March 21, 1960 Market V i e w s  i s s u e  and t h e  proxy s ta tement .  

No i nqu i ry  w a s  made a s  t o  h i s  f i n a n c i a l  needs.  



s tock  through ano the r  sa lesman,  r e ce ived  s e v e r a l  t e lephone  c a l l s  from 

P e r l e s  i n  t h e  even ing  hours ,  u r g i n g  him t o  a t t e n d  a c o c k t a i l  p a r t y  t o  

i n t roduce  t h e  Hsckseys. P e r l e s  urged S .  t o  purchase a d d i t i o n a l  Minerals  

s t o c k ,  s t a t i n g  it  would go u p  t o  a t  least $3 a s h a r e  a f t e r  t h e  p a r t y .  

S. re fused  t o  buy any more s t o c k .  

104. P e r l e s  made s e v e r a l  t e lephone  c a l l s  t o  C.J .K.  H e  t o l d  of 

t h e  merger and s t a t e d  t h e  p r o s p e c t s  were immense and t h e  s t ock  should 

t r e b l e  i n  a y e a r ,  but A .  must a c t  qu i ck ly  f o r  t h e r e  would no t  be any 

s t ock  a v a i l a b l e  i n  a day o r  two (Tr .  661).  A .  bought 100 s h a r e s .  

105. P e r l e s  cont inued t o  u rge  A .  t o  make a f u r t h e r  purchase and 

when A .  s a i d  he  cou ld  not  a f  f o r d  i t ,  because he was suppo r t i ng  h i s  aged 

mother,  t o l d  him he would be b e t t e r  a b l e  t o  do t h i s  w i th  a purchase 

s i n c e  t h e  s t ock  would go up  q u i c k l y  (Tr .  665).  

106. Ye r l e s ,  i n  h i s  conduct w i th  t h e  customers  above-named 

w i l l f u l l y  v i o l a t e d  t h e  a n t i - f r a u d  p rov i s i ons  of t h e  S e c u r i t i e s  Acts .  

He urged purchases  on customers  f o r  whom he knew Minera l s  was not  

s u i t e d .  H e  made ex t r avagan t  promises of p r i c e  rises, hav ing  no b a s i s  

-33 /  
i n  f a c t  and gave no t r u e  f i n a n c i a l  in format ion  on Minerals .  

f o rma l ly  p resen ted  i n  t h e  h e a r i n 8  concern iny  P e r l e s t  l ack  of 
knowledge of t h e  f i n a n c i a l  a f f a i r s  of  Minera l s ,  h i s  promises of 
p r i c e  rises, and h i s  f a i l u r e  t o  i n q u i r e  i n t o  t h e  f i n a n c i a l  needs 



I when t h e y  t o l d  him t h e y  c o u l d  n o t  a f f o r d  p u r c h a s e s .  

B u r t o n  Teague 

107.  Teague was a n  i n v e s t o r  i n  r e g i s t r a n t  and was employed by i t  

as a sa l e sman  f r o m  J u n e ,  1959 t o  O c t o b e r ,  1960. 

108. Teague a c t e d  as a p a r t - t i m e  sa l e sman  and had a r e g u l a r  f u l l -  

time job a l l  d u r i n g  t h i s  p e r i o d .  H e  w a s  w . 0 . ' ~s u p e r i o r  i n  1960.  Teague 

had d i s c u s s i o n s  a b o u t  M i n e r a l s  w i t h  W.O. and u r g e d  him t o  buy.  A f t e r  

t h e  merger  h e  p r e d i c t e d  t h a t  M i n e r a l s  shou ld  rise t o  $ 3  o r  $ 4  a s h a r e  

o r  e v e n  $7  o r  $8. W.O. purchased  1 ,000  s h a r e s  a t  25 c e n t s  a s h a r e  a f t e r  

t h e  merger  and a n o t h e r  1 ,000 at 5 / R  i n  September ,  1960. Teague d i d  n o t  

a p p e a r  i n  t h e s e  p r o c e e d i n g s .  

109. T h i s  p r e d i c t i o n  o f  a s h a r p  rise i n  K i n e r a l s  had no  r easonabLe  

b a s i s  i n  f a c t  and  t h e  i n f o r m a t i o n  g i v e n  W .  0. was i n c o m p l e t e ,  f a l s e ,  and 

-3 4/ 
m i s l e a d i n g  and w i l l f u l l y  v i o l a t i v e  o f  t h e  S e c u r i t i e s  A c t s .  

R o b e r t  Sha ron  

11C. Rober t  Sha ron  was empLoyed by t h e  r e g i s t r a n t  f rom J u n e  t o  

Sep tember ,  1959 as a sa lesman.  H e  had t h r e e  months '  p r i o r  e x p e r i e n c e  

i n  t h e  s e c u r i t i e s  b u s i n e s s  s e l l i n g  mutua l  f u n d s .  

111.  A.D. had bought  some M i n e r a l ~  f rom V i c k e r s  B r o t h e r s .  l n  

September .  1959.  Sha ron  t o l d  him t h a t  t h e r e  was n o i n r  t o  be  a merger 

-34 /  I n  a n  i n v e s t i g a t i v e  t r a n s c r i p t  i n t r o d u c e d  afi a g a i n s t  Teague ,  t h e  
lat ter  a d m i t t e d  t h a t  h e  s o l d  a p p r o x i m a t e l y  25 ,700 s h a r e s  o f  M i n e r a l s  
t o  s e v e n  c u s t o m e r s ,  n e v e r  saw a n y  f i n a n c i a l  s t a t e m e n t  r e g a r d i n g  
M i n e r a l s ,  and  d i d  no s o l i c i t i n g  o n  r e g i s t r a n t ' s  p r e m i s e s  (Div .  Ex. 
1 3 4 ) .  These  a d m i s s i o n s  s u p p o r t  t h e  f i n d i n g s  o f  v i o l a t i o n s  by Teague .  



w i t h  a company i n  F l o r i d a ,  t h a t  a p r i c e  rise was e x p e c t e d ,  and a s k e d  

him i f  h e  would l i k e  t o  buy some more s t o c k .  On a second c a l l ,  D.  

a g r e e d  t o  and d i d  buy 100 s h a r e s .  He f u r t h e r  t e s t i f i e d  t h a t  Sha ron  

d i d  n o t  t e l l  him a n y t h i n g  a b o u t  t h e  e a r n i n g u  o r  o p e r a t i o n s  of  M i n e r a l s  

( T r .  1088). No i n q u i r y  was made as t o  h i s  f i n a n c i a l  c o n d i t i o n .  

112. On c r o s s - e x a m i n a t i o n ,  h e  acknowledged t h a t  h e  knew t h e  

s t o c k  wau a s p e c u l a t i o n  ( T r .  1102) .  

113. Sha ron  t e r t i f i e d  i n  t h e s e  p r o c e e d i n g s .  He s t a t e d  t h a t  h e  

t o o k  a sales p o s i t i o n  w i t h  t h e  r e g i s t r a n t  as a summer job.  He was g i v e n  

roma l i t e r a t u r e  on s t o c k s  t h e  r e g i s t r a n t  was d e a l i n g  i n  and some l e a d  

c a r d r .  H e  d e n i e d  making a n y  knowingly  incomple te  or f a l s e  s t a t e m e n t s  

t o  c u s t o m e r s .  He r e t u r n e d  to  law r c h o o l  i n  Sep tember ,  1959,  e a r n i n g  

f i v e  t o  seven  hundred d o l l a r s  d u r i n g  t h e  p e r i o d .  

114. On c r o s s - e x a m i n a t i o n ,  h e  t e s t i f i e d  t h a t  he  sat i n  a room 

w i t h  t h r e e  o r  f o u r  sa lesmen.  He c o u l d  n o t  r e c a l l  e v e r  s e e i n g  a f i n a n c i a l  

s t a t e m e n t  of M i n e r a l s  ( T r .  1626) and s t a t e d  t h a t  h e  b e l i e v e d  M i n e r a l s  was 

n o t  making money. He a t t e n d e d  s a l e s  m e e t i n g s  of  t h e  r e g i s t r a n t  at which 

Minerals was d i s c u s s e d ,  b u t  d i d  n o t  know what  p r o p e r t i e s  o r  assets M i n e r a l s  

had ( T r .  1631).  

115. H e  d i d  t e l l  h i s  c u s t o m e r s  t h a t  t h e r e  might  be a p o s s i b i l i t y  

of  a merger  i n  t h e  f u t u r e ,  b u t  knew no d e t a i l s  of  t h e  merger  o r  w i t h  whom 

it would be  o r  when it would t a k e  p l a c e ,  o r  a n y t h i n g  a b o u t  t h e  company 

w i t h  which t h e  merger  would t a k e  p l a c e  ( T r .  1632-33) .  

116. He i d m n t i f i e d  s i x  c o n f i r m a t i o n s  of  s a l e s  o f  M i n e r a l s  t o  

cun tomers  and f u r t h e r  t e s t i f i e d  h e  o n l y  i n q u i r e d  i n t o  t h e  f i n a n c i a l  



c o n d i t i o n  of one customer .  He 80ld t h e  s t o c k ,  he a f f i r m e d ,  a s  a low-

pr iced  s p e c u l a t i o n .  He rece ived  no t r a i n i n g  a t  t h e  r e g i s t r a n t  . 
117. I t  is  urged on  behalf  of Sharon t h a t  no f i n d i n g  c a n  be 

made a g a i n s t  him u n l e s s  i t  i s  shown t h a t  he  engaged i n  some act wi th  

t h e  knowledge t h a t  i t  .was i n  f u r t h e r a n c e  of a n  o v e r a l l  unlawful  pur-

-35/ 
pose. Th i s  is no t  t h e  s t anda rd  a p p l i c a b l e  t o  t h i s  a d m i n i s t r a t i v e  

proceeding.  Fo r  a n  adve r se  f i n d i n g  t o  be made, it must be found t h a t  

a respondent  w i l l f u l l y  v i o l a t e d  t h e  S e c u r i t i e s  Acts .  The Commission 

h a s  c o n s i s t e n t l y  he ld  t h a t  proof of  w i l l f u l n e s s  under  S e c t i o n  l 5 ( b )  

of t h e  Exchange Act r e s i d e s  i n  proof t h a t  t hose  charged w i th  v i o l a t i o n  

of s a i d  Act were aware of what t h e y  were do ing ,  and t h a t  i t  is no t  nec-

e s s a r y  f o r  them t o  have been aware of  t h e  l e g a l  consequences of t h e i r  

a c t s .  Harry Marks, 25 S.E.C. 208, 220 (1947);  George W .  C h i l i a n ,  

37 S.E.C. 384 (1956);  E. W .  Hughes & Company, 27 S.E.C. 629 (1948) ;  

Hughes v .  S.E.C., 174 F.  2d 969 (C.A.D.C. 1949);  Shuck 6 Co., 38 S.E.C. 

69 (1957) ;  Carl M. Loeb, Rhoades & Co., 38  S.E.C. 843 (1959);  I r a  Haupt 

& Company, 23 S.E.C. 589, 606 (1946) ;  Van A l s tyne ,  Noel 6 Co. ,  22 S.E.C. 

176 (1946);  Thompson Ross S e c u r i t i e s  Co., 6 S.E.C. 1111, 1122 (1940) ;  
-36/ 

C h u r c h i l l  S e c u r i t i e s  Corp. ,  38 S.E.C. 856 (1959) .  

118. The ev idence  e s t a b l i s h e r  t h a t  Sharon s o l d  Minerals  s t o c k  

w i th  on ly  a f ragmenta ry  knowledge of its a f f a i r s .  He knew noth ing  about  

Minerals' f i n a n c i a l  c o n d i t i o n  i n  d e t a i l ,  but knew t h e y  were l o s i n g  monev. 

-35/ C i t i n g ,  U.S. v. P a l l a d i n o ,  203 F. Supp. 35 (1962) .  


-36/ Mac Robbins 6 Co., I nc . ,  Sec .  Exch. Act Rel. 6462, p. 8 (1961) .  




He had no d e t a i l s  on  any proposed merge r ,  b u t  h e l d  o u t  t h e  hope o f  a 

p r i c e  i n c r e a s e  t o  i n v e s t o r s .  L a b e l l i n g  t h e  s t o c k  a low-pr i ced  s p e c u l a -  

t i o n  d i d  n o t  e x c u a e  Sha ron  f rom making r e a s o n a b l e  i n q u i r y  i n t o  t h e  s t o c k  

h e  was s e l l i n g  and g i v i n g  p r o s p e c t s  a c l e a r e r  p i c t u r e  of  t h e  s t o c k  h e  

was s e l l i n g .  The i n f o r m a t i o n  h e  gave  i n v e s t o r s  w a s  i n c o m p l e t e ,  f a l s e  

and m i s l e a d i n g  and i n  t h e  d i s r e g a r d  o f  b a s i c  s t a n d a r d s  of  c a r e  and f a i r  

d e a l i n g  w i t h  c u s t o m e r s  and wan w i l l f u l l y  v i o l a t i v e  o f  t h e  S e c u r i t i e s  Actr. 

Richard  T r e i s t m a n  

119. R icha rd  T r e i s t m a n  was employed bv t h e  r e g i s t r a n t  f r o m  

September ,  1959 t o  J a n u a r y ,  1960 a n d ,  a c c o r d i n g  t o  M e r r i t t ,  waa new 

to t h e  b u s i n e s s .  

120. M.G.H. pu rchased  4 , 0 0 0  s h a r e s  o f  M i n e r a l s  f rom r e g i s t r a n t  

on Oc tobe r  30, 1959. Befo re  h e  made t h e  pu rchase  h e  had t h r e e  or f o u r  

t e l e p h o n e  ca l ls  f rom T r e i s t m a n .  Accord ing  to  H . ,  T r e i s t m a n  t o l d  him 

M i n e r a l s  was a n  a t t r a c t i v e  s e c u r i t y  which would move v e r y  f a s t  and t h e r e  

was a n  o p p o r t u n i t y  f o r  a l a r g e  p r o f i t  i n  i t ;  it w a s  to  merge w i t h  a l a r g e  

and s u b s t a n t i a l  company and t h e  s t o c k  would g o  u p  two o r  t h r e e  t o  one  

( T r .  1140-41) .  When H. a sked  how soon  t h e  s t o c k  might  move, T r e i s t m a n  

r e p l i e d  t h a t  h e  would have  t o  act f a s t  b e c a u ~ e  t h e  i n c r e a s e  might  come 

i n  two o r  t h r e e  weeks. 

121. A f t e r  h i s  purchase, H.  t e l e p h o n e d . T r e i s t m a n  a n d ,  a c c o r d i n g  

t o  h i s  t e s t i m o n y ,  asked T r e i s t m a n  why h e  had no t  r e c e i v e d  m a t e r i a l  o n  

M i n e r a l s  which t h e  la t ter  had promised t o  send him. T r e i s t m n  t o l d  

him he  c o u l d  n o t  g i v e  him more i n f o r m a t i o n  on  t h e  merger ,  s i n c e  t h e r e  

were  p r i v a t e  n e g o t i a t i o n s  g o i n g  o n ,  b u t  t h a t  r e g i s t r a n t  was v e r y  c l o s e  



t o  t h e  s i t u a t i o n  and H.  should  have c o n f i d e n c e  i n  r e g i s t r a n t  ( T r .  1196) .  

122. Tre i s tman  never  gave H .  informat  ion  on  Minera l s '  e a r n i n g s  o r  

c a p i t a l  bu t  t o l d  him, "Don't worry about  i t ,  t h e y  are i n  g r e a t  s h a p e ,  

and t h e y  are g o i n g  t o  be much b e t t e r . "  ( T r .  1148).  H e  p r e d i c t e d  a 

s h a r p  c a p i t a l  g a i n s  r i ~ ef o r  H.  He a r r u r e d  H. t h a t  h e  would not  l o s e  

on h i s  inves tment .  

123. H.  f u r t h e r  t e s t i f i e d  t h a t  later h e  r e c e i v e d  a te lephone  c a l l  

from T r e i ~ t m a n  i n  which Tre i s tman  t o l d  him h e  was w i t h  a new f i r m ,  sought  

t o  sell some of h i s  Minera l s  s t o c k  f o r  him, and a d m i t t e d  t h a t  Minera l s  

was a promotion i n  which t h e  r e g i s t r a n t  had a r t i f i c i a l l y  i n f l a t e d  t h e  

p r i c e  of t h e  s t o c k  ( T r .  1158-59). 

124. On c ross -examina t ion ,  H. t e s t i f i e d  he  f i r s t  hea rd  from 

Tre i s tman  a week o r  two p r i o r  t o  h i s  purchase  and i n  t h e  even ing .  He 

den ied  knowing Minera l s  was a s p e c u l a t i o n .  H. d i d  i n s t i t u t e  a c i v i l  

proceeding o v e r  h i s  purchase ,  b u t  i t  w a s  withdrawn on t h e  day h e  

t e s t i f i e d  i n  ' t h i s  proceeding.  He mainta ined he  dropped t h e  s u i t  because 

of t ime l o s t  o v e r  i t .  He admi t t ed  f e e l i n g  bad ly  abou t  h i s  l o s s  o v e r  t h i s  

inves tment .  

125. It is  urged t h a t  H . ' s  t e s t imony  i~ r e p l e t e  w i t h  c o n t r a d i c -  

t o r y  and i n c o n s i s t e n t  s t a t e m e n t s  rendersng  h i s  t e s t imony  "unusable  as 

ev idence  i n  t h e s e  proceedings  .I1 

126. I t  is po in ted  o u t  t h a t  w h i l e  H.  t e s t i f i e d  on d i r e c t  exam-

i n a t i o n ,  h e  spoke o n l y  w i t h  Tre i s tman  and Cos ta ,  on c ross -examina t ion  

he  a d m i t t e d  t h a t  h e  a l s o  spoke w i t h  employees P l a t t n e r  and Mar t in  

( n e i t h e r  of t h e s e  w a s  sa lesmen) .  I t  is a l s o  po in ted  o u t  t h a t  H .  could  



I 

128.  The unders igned from h i s  e v a l u a t i o n  of t h e  ev idence  c r e d i t s  

t h e  tes t imony of H. 1t is concluded t h a t  Treis tman made ex t r avagan t  

c l a ims  of a s h a r p  and qu i ck  p r i c e  i n c r e a s e  f o r  Minera l s  having no b a s i s  

i n  f a c t .  1n October ,  1959, from a l l  t h e  ev idence ,  Minera l s  w a s  not  

having any s u b s t a n t i a l  income. Herger  t a l k s ,  i f  t h ey  had begun, were 

on ly  i n  i n i t i a l  s t a g e s .  No f i n a n c i a l  d a t a  w a s  f u r n i s h e d  t o  H.  as he  had 

reques ted .  No balanced p r e s e n t a t i o n  was made t o  him. The unders igned 

concludes  t h a t  Tre i s tn ran t s  conduct  w a s  w i l l f u l l v  v i o l a t i v e  of t h e  S e c u r i t i e s  

371  N. Sims Organ 6 Co., Inc. ,  40 S.E.C. 573, 577, a f f ' d  293 F. 2d 78,  81  
t .  den.  368 U.S. 968 (1962).  



Lloyd F e t n e r  

129. Lloyd F e t n e r  was employed by t h e  r e g i s t r a n t  as a sa l e sman  

f rom September ,  1959 t o  J a n u a r y ,  L960. H e  s o l d  6 , 9 0 0  s h a r e s  of  H i n e r a l s  

t o  n i n e  c u s t o m e r s .  

130. One of h i s  c u s t o m e r s  was R.S. Accord ing  t o  R.S., h e  t o l d  

F e t n e r t s  f a t h e r - i n - l a w  t h a t  F e t n e r  c o u l d  t e l e p h o n e  him on  inves tmen t  

o p p o r t u n i t i e s .  F e t n e r  t e l e p h o n e d  R.S. a n d ,  a c c o r d i n g  t o  t h e  l a t t e r ,  

t o l d  him t h a t  M i n e r a l s  was a wonder fu l  o p p o r t u n i t y  where money c o u l d  be  

made q u i t e  r a p i d l y  i n  a s h o r t  p e r i o d  and because  of  a proposed merger 

i t  would p r o b a b l y  go u p  t o  one  o r  two d o l l a r s  a s h a r e  ( T r .  6 0 7 ) .  F e t n e r  

a l s o  s t a t e d  t h a t  t h e  minimum o r d e r  was 1,000 s h a r e s .  S .  bought 3 ,000  

s h a r e s  at  50 c e n t s  a s h a r e  on  O c t o b e r  30, 1959,  1 ,000  f o r  h imse l f  and 

1 ,000  e a c h  f o r  two r e l a t i v e s  t o  vhom h e  had passed  on  t h e  i n f o r m a t i o n  

h e  had r e c e i v e d  f rom F e t n e r .  H e  a s s e r t e d  h e  was t o l d  n o t h i n g  a b o u t  t h e  

e a r n i n g s  of M i n e r a l s  o r  i t s  o p e r a t i o n s  by F e t n e r  n o r  d i d  F e t n e r  i n q u i r e  

i n t o  h i s  f i n a n c i a l  needs  . 
131. F e t n e r  t e s t i f i e d  t h a t  h e  t o l d  h i s  c u s t o m e r s  t h a t  M i n e r a l s  

was a s p e c u l a t i v e  s t o c k  and t h a t  t h e  proposed merger  might  c a u s e  a p r i c e  

rise ( T r .  1584).  He g o t  h i s  i n f o r m a t i o n  a t  sales m e e t i n g s .  He might  

have  s a i d  t h e r e  might  be a s u b s t a n t i a l  r ise,  b u t ,  h e  m a i n t a i n e d ,  h e  

n e v e r  p r e d i c t e d  a s p e c i f  ic amount of  rise. 

132. On c r o s s - e x a m i n a t i o n  he  s t a t e d  t h a t  h e  d i d  not  see a n y  

f i n a n c i a l  s t a t e m e n t  on  M i n e r a l s  n o r  was a n y  w r i t t e n  material a v a i l a b l e  

at  r e g i s t r a n t ' s  o f f i c e  o n  H i n e r a l s  ( T r .  1589) .  H e  c o u l d  n o t  recall h a v i n g  





J u l e s  Winters  

135. J u l e s  Win te rs  w a s  employed by t h e  r e g i s t r a n t  as salesman 

from J u l y  t o  November, 1 9 5 9 , a g a i n  i n  A p r i l ,  1960, and from November, 

1461 t o  February,  1962. He s o l d  approx imate ly  8,500 s h a r e s  of  Minera l s  

t o  s i x  customers .  

136. M. B. ,  accord ing  t o  h a r  c r e d i t e d  and undenied tes t imony ,  

w a s  t o l d  by Winte rs  t h a t  t h e r e  w a s  going t o  be a merger of  Minerals  and 

t h a t  t h e .  s t o c k  w a s  expected t o  go t o  a d o l l a r  and a h a l f  a s h a r e  (T r .  

624-5). He urged h e r  t o  buy a l a r g e  amount of s t o c k .  She bought 1,000 

s h a r e s  i n  August,  1959 a t  7/16. Win te rs  d i d  not  t e l l  Miss B. any th ing  

of t h e  e a r n i n g s  and o p e r a t i o n s  of Minerals .  

137. Win te rs  d i d  no t  appea r  i n  t h e  proceedings .  For  reasons  s t a t e d  

i n  cons ide r i ng  similar conduct  on t h e  p a r t  of  o t h e r  sa lesmen,  t h e  under- 

s igned  conc ludes  t h a t  Winters '  conduct  w a s  w i l l f u l l y  v i o l a t i v e  of  t h e  

S e c u r i t i e s  Ac t s ,  as charged.  

137. T r a n s c r i p t s  of i n v e s t i g a t i v e  t r a n s c r i p t  of Win te rs  were 

in t roduced  as a g a i n s t  him i n d i v i d u a l l y  (Div.  Ex. 132, 132-B). In  t h e s e  

Winte rs  admi t t ed  making o p t i m i o t i c  recommendations of Minerals  wi thout  

supply ing  f i n a n c i a l  in format ion  on Minerals .  H e  s t a t e d  t h a t  he  heard 

salesmen make unscrupulous  remarks,  which he c h a r a c t e r i z e d  as "larcenous11 

about  Minerals  and s p e c i f i c a l l y  p r o t e s t e d  t o  Merritt about  ~ b r a m s o n ' s  

conduct .  Yet he  s t ayed  on. As an exper ienced  s e c u r i t i e o  salesman,  which 

-39/ 
he w a s ,  h e  should have qu i ck ly  r e a l i z e d  what w a s  go ing  on. 

-39/ See ,  U.S. v. Ross and Gordon, 321 F. 2d 61 (C .A.  2 ,  19631, c e r t .  den.  
375 U.S. 894 (1963).  



Robert W .  Hines  

138. Robert  W .  Hines  was employed by t h e  r e g i s t r a n t  from J a n u a r v  

t o  A p r i l ,  1960. 

139. A.D.H. t e s t i f i e d  t h a t  i n  t h e  s p r i n g  of 1960 he r e c e i v e d  a 

te lephone  c a l l  from Hines ,  w i t h  whom h e  had d e a l t  b e f o r e ,  t e l l i n g  him 

t h a t  he  had a good s p e c u l a t i v e  o f f e r i n g ,  M i n e r a l s ,  t h a t  w i t h i n  t h r e e  

t o  s i x  months t h e  s t o c k  would be s e l l i n g  from t h r e e  d o l l a r s  t o  as h i g h  

as t e n  d o l l a r s  ( T r .  634).  Hines  f u r t h e r  s t a t e d  t h a t  t h e  company w a s  i n  

t h e  mining b u s i n e s s ,  d e a l i n g  w i t h  e i t h e r  uranium o r  some atomic materials, 

t h a t  t h e r e  were p r o c e s s e s  that had t o  be completed i n  o r d e r  f o r  them t o  

o b t a i n  a p a r t i c u l a r  f e d e r a l  c o n t r a c t ,  t h a t  t h e y  had completed them and 

were j u s t  i n  t h e  p r o c e s s  o f  hav ing  t h e  m a t t e r  approved,  and t h a t  as soon 

as t h e  c o n t r a c t  d i d  go th rough ,  he w a s  s u r e  t h a t  t h e  s t o c k  would r e a l l y  

" take  o f f " .  A.D.H. bought 200 s h a r e s  of Minera l s  a t  9 / 1 6 ,  j o i n t l y  w i t h  

a f r i e n d ,  through Hines .  H e  a l s o  quoted Hines  as s a y i n g  t h a t  Minera l s  

w a s  hav ing  e a r n i n g s ,  bu t  would pay no c a s h  o r  s t o c k  d i v i d e n d s  because  i t  

w a s  i n v e s t i n g  i t s  money f o r  growth ( T r .  637) .  

140. Hines  t e s t i f i e d  t h a t  he s o l d  p r i m a r i l y  two s t o c k s  w h i l e  a t  

t h e  r e g i s t r a n t ,  n e i t h e r  of which wes Minera l s .  H i s  r e c o l l e c t i o n  w a s  t h a t  

H.  and h i s  p a r t n e r  were i n t e r e s t e d  i n  s p e c u l a t i v e  i s s u e s  and t h a t  he t o l d  

H .  t h a t  M i n e r a l s  was a c o r p o r a t e  s h e l l  about  t o  be t a k e n  o v e r  i n  a merger 

and w a s  a complete  s p e c u l a t i o n .  However, he  had o n l y  a vague memory of 

t h e  e n t i r e  t r a n s a c t i o n  ( T r .  1646) .  

141. A.D.H. t e s t i f i e d  i n  c o n v i n r t n g  d e t a i l  w h i l e  Hines  cou ld  not  

remember any d e t a i l s  o f  t h e  t r a n s a c t  i o n .  The unders igned  c r e d i t s  t h e  



t e s t imony  of A.D .H .  The s t a t emen t8  made t o  him had no reasonable  b a s i s  

i n  f a c t  on t h e  ev idence  developed i n  t h e  record  of  t h i s  proceeding and 

under  a l l  t h e  c i rcumstances  were w i l l f u l l y  v i o l a t i v e  of t h e  S e c u r i t i e s  

Acts .  

142. There  is no proof t h a t  Hines  made any o t h e r  sales of Minera l s  

o t h e r  than  t h e  above and he  p rofeased  t h a t  he  was no t  i n t e r e s t e d  i n  s e l l i n g  

it and w a s  s u r p r i s e d  t h a t  t h e r e  w a 8  ev idence  of even  one sale. However, 

r e s p o n s i b i l i t y  under  t h e  S e c u r i t i e s  Act8 a t t a c h e s  t o  any v i o l a t i o n  and 

-40/ 
does  not  depend on  proof of  a number of i n f r a c t i o n s .  

W i l l i a m  Downey 

143. W i l l i a m  Downey w a s  employed by t h e  r e g i s t r a n t  as a salesman 

from January t o  September,  1960. H e  t e s t i f i e d  t h a t  he  cou ld  not  r e c a l l  

a c t u a l l y  s e l l i n g  any Minera l s  r t o c k  bu t  t e s t i f i e d  he  r e c a l l e d  t a k i n g  a 

c a l l  i n  t h e  e a r l y  morning f o r  Xerritt, who w a s  not i n ,  i n  which a cus -

tomer o r d e r e d  t h r e e  l o t s  of  a s t o c k  t o t a l l i n g  250 s h a r e s .  He w a s  no t  

s u r e  whether i t  w a s  f o r  Minerals  s t o c k ,  but  conceded i t  might have been. 

144. On c ross -examina t ion ,  he  t e s t i f i e d  he used ca rd  f i l e s  i n  t h e  

o f f i c e  f o r  l e ads .  He a l s o  s t a t e d  t h a t  i n  t h e  sa lesrooms it w a s  imposs ib le  

no t  t o  hea r  o t h e r  salesmen t a l k i n g .  H e  a f f i rmed  s t a t e m e n t s  g iven  i n  a n  

i n v e s t i g a t i v e  t r a n s c r i p t  (Div.  Ex. 142) t h a t  he  had heard salesmen te l l  

customers  t h a t  t h e  s t o c k  would double  i n  p r i c e  i n  a few weeks. He 

c h a r a c t e r i z e d  t h e  s t a t e m e n t s  he  heard  made as " r i d i cu lous" .  H e  f u r t h e r  

t e s t i f i e d  t h a t  Merritt and James Vickers  urged t h e  salesmen t o  send o u t  

-40/ Mac Robbins & Co. .  Inc . ,  s up ra ;  0. S.  v. Ross and Gordon, s u p r a .  



I I m a t e r i a l s  on Minerals .  

145. It  i s  a l l e g e d  t h a t  Downey w a s  a p a r t i c i p a n t  i n  a scheme t o  

de f r aud .  I f  Downey is t o  be b e l i e v e d ,  and no c o n t r a d i c t o r y  ev idence  

w a s  p r e sen t ed ,  he may o r  may no t  have s o l d  any Minera l s  and,  i f  he  d i d ,  

i t  was on a n  occa s ion  when he a c t e d  as a n  o r d e r - t a k e r  f o r  ano the r .  The 

ev idence  is t o o  f ragmentary t o  war ran t  a f i n d i n g  t h a t  Downey p e r s o n a l l y  

engaged i n  f r a u d u l e n t  a c t i v i t i e s .  Nor is t h e r e  s u f f i c i e n t  proof t h a t  

t h e  r e g i s t r a n t  concen t r a t ed  on one o r  a small number of i s s u e s ,  a l l  s o l d  

f r a u d u l e n t l y ,  t o  war ran t  an  i n f e r e n c e  t h a t  Downey' s mere presence  a t  t h e  

-4  1  / 
r e g i s t r a n t ' s  premises  was part of an  i l l e g a l  scheme. 

146. Walker w a s  employed by t h e  r e g i s t r a n t  approximately  10 o r  

12 weeks from Harch t o  Hay, 1960. 

147. C.W. bought 2,000 s h a r e s  of Minerals  from t h e  r e g i s t r a n t  a t  

9 / 1 6  on Apr i l  7 ,  1960. H e  t e s t i f i e d  t h a t  be fo r e  t h e  purchase he rece ived  

te lephone  c a l l 8  from one of t h e  r e g i s t r a n t ' s  sa lesmen t e l l i n g  him t h a t  

Minera l s  had real estate developments . i n  F l o r i d a  and would p o s s i b l y  double  

o r  t r e b l e  i n  p r i c e  i n  a few months. He r ece ived  a t  l e a s t  two te lephone  

c a l l s  be fo r e  h i s  purchase.  H e  w a s  no t  s u r e  of t h e  i d e n t i t y  of t h e  salesman 

who spoke w i th  him p r i o r  t o  t h e  purchase.  

148. A f t e r  h i s  purchase ,  W .  con t inued ,  he  rece ived  c a l l s  from 

Walker u rg ing  him t o  purchase a n  an a d d i t i o n a l  2,000 s h a r e s  and r e p e a t i n g  

t h e  in format ion  p r ev ious ly  g iven  t o  W .  H e  r ece ived  more than  one such 

c a l l .  W .  d i d  not make an  a d d i t i o n a l  purchase.  He was no t  t o l d  any th ing  



about the earnings and operations of Minerals in any call, he affirmed, 

nor was inquiry made as to his financial condltlon. 

149. On cross-examination, he testified that his recollection 

was that the voice of the person who sold him the Minerals stock was not 

that of the man who later identified himself as Walker (Tr. 919-9201, 

1 5  On later examination, W. testified that he was not sure if 

Walker had spoken to him before his purchase also, but that he had spoken 

to at least two men, one of whom had identified himself as Walker (Tr. 

1120-21). 

151. Walker did not testify and it is argued on his behalf that 

there has been a failure of proof connecting Walker with the purchase by 

C.W. 

153. Although C.W. was not certain of the identity of the person 

with whom he dealt, there is supporting evidence linking Walker to the 

transaction. C.W. s con£irrnation has a "Ww at the place where the initials 

of the salesman making the transaction were customarily placeil (Div. 121). 

The only salesman of the registrant whose name also ended in a I1W" was 

Jules Winters (Resp. Ex. 10) and he began work at this period, according 

to the aforementioned record, on April 13, 1960, after the sale. 

154. W. was very clear that Walker spoke with him after his first 

purchase and sought to have him buy more Minerals stock. Violations of 

the anti-fraud sections of the Securities Acts may be made in an offer 

as well as the sale of a security. The undersigned credits W.'s testimony 

and concludes the statements made to him, which were substantially the same 



before and after the purchase, were incomplete and misleading and 

willfully violative of the anti-fraud provisions of the Securities Acts 

in view of the paucity of information given on Minerals. The preponder- 

ance of the evidence including C.W. ' s testimony, the initial 8'W'i on his 

confirmation and W.'s failure to testify in these proceedings supports 

the conclufiion the while W. was uncertain who his caller was in initial 
42/ 

phone calla, he actually was dealing with walker: 

155. An investigative transcript of testimony by Walker waR 

introduced in evidence as against him (Div. Ex. 131). Ln it, he stated 

that he sold Minerals to a couple of customers at Merritt's request and 

recommendation. He was not sure whether he saw a financial statement on 

Minerals and said he sold from literature given him. He had poor recollec- 

tion of what he actually saw and used. He maintained he sold the stock 

on growth potential. He did not know the source of the literature he 

used. Walker admitted selling Minerals to two customers and did not 

check their financial condition. 

156. It is clear from Walker's testimony that he blindly accepted 


whatever literature he received and made no attempt to analyze it. As 


far aa the evidence shows, the only literature available to Walker would 


be the brief write-up in the Harch Market Views and perhaps some promo- 


tional material prepared for the Macksey interests. None of these gave 


a clear picture of Minerals and did not even reach,: the status of the type 


-42/ N. Sime Organ, 40 S.E.C. 573, 577 (19611, aff8d'293 F. 2d 78, 81 
(19611, cert. den. 368 U.S. 968 (1962). 





s t a t i o n  himself a t  a c e n t r a l  po in t  f r e q u e n t l y  s o  he  could overhear  con-

ve r sa t i ons .  Costa had t h e  spec i f  i c  du ty  of l i s t e n i n g  c a r e f u l l y  t o  

salesmen' s conve r sa t i ons  and t o  supe rv i se  t h e i r  a c t i v i t  ies. 

160. There is  a complete lack  of evidence t h a t  t h e  program ou t& 

l i ned  by Merritt was aver  put i n t o  f o r c e ;  c e r t a i n l y ,  i f  i t  e x i s t e d  a t  

a l l ,  i t  was not e f f i c i e n t l y  adminis te red .  There is evidence t h a t  inex-

perienced men were h i r ed  a s  salesmen and given no t r a i n i n g  ( F e t n e r ,  

Treis tman,  Sharon).  Th i s  was a p r a c t i c e  which was f r augh t  wi th  danger 

t o  i nves to r s .  Experienced salesmen who t e s t i f i e d  were ignoran t  of t he  

161. The e n t i r e  record is f u l l  of evidence t h a t  many salesmen 

made f r a u d u l e n t  mi s r ep re sen t a t i ons  and omissions of ma te r i a l  information 

about Minerals t o  customers t o  such an e x t e n t  t h a t  i t  completely nega tes  

r e g i s t r a n t ' s  c l a im  of c a r e f u l  supe rv i s ion  of i t s  salesmen's  a c t i v i t i e s .  

Reg i s t r an t  had a du tv  t o  suoe rv i se  i ts s a l e s  f o r c e  t o  see t o  i t  t h a t  

f l a g r a n t  mis represen ta t  ions  d id  not  occur .  I t  f a i l e d  i n  t h i s  duty.  

What was s a i d  by t h e  Commission i n  t h e  Best c a s e ,  sup ra ,  a p p l i e s  wi th  

-43/ Best S e c u r i t i e s ,  Inc. ,  39 S.E.C. 930, 934 (1960).  

-44/ b r r i t t  t e s t i f i e d  t h a t  Abramson was t o l d  by him not t o  sel l  any more 
Minerals s t ock  when he began t o  be d i s s a t i s f i e d  wi th  h i s  t a c t i c s  
and concen t r a t i on  on t h a t  r t ock .  However, t h i s  conversa t ion  took 
p lace  over  a yea r  a f t e r  Abramson had been s e l l i n g  Minerals wi th  
r e s u l t s  which have been summarized i n  a preceding s e c t i o n .  



"Noreover, t h e  f a c t  t h a t  i d e n t i c a l  misrep- 
r e s e n t a t i o n s  were employed by the  t w o  
salesmen named i n  t h e  o rde r  i n  s e l l i n g  t o  
va r ious  members of t he  pub l i c ,  raises t h e  
inference  t h a t  they  were employing an 

*reed upon sales 'p i t c h ,  which could 
ha rd ly  have occurred without  t he  know- 
ledge of respons ib le  persons i n  t h e  f i r m  
and t h e  f i r m  was c l e a r l y  chargeable  w i th  
such knowledge and t h e  r e s p o n s i b i l i t y  f o r  
t h e  misrepresenta t  ions." 

(p .  934) 

162. The record also is r e p l e t e  w i th  evidence t h a t  no inqu i ry  

was made i n t o  t h e  f i n a n c i a l  needs of cuetomers o r  e f f o r t  made to  

determine t h e  s u i t a b i l i t y  of Minerals as a s tock  f o r  investment by 

t h e  customers s o l i c i t e d .  None o f  t h e  customer wi tnesses  was agked 

about f i l l i n g  ou t  a f i n a n c i a l  ques t ionna i r e  and none t e s t i f i e d  they  

d id .  The record a c t u a l l y  e s t a b l i s h e s  t h a t  salesmen were furn ished  

wi th  lead ca rds  and proceeded t o  c o n t a c t  t h e  prospec ts  l i s t e d  wi th  

no f u r t h e r  information than name and address .  

163. Comment has  a l r e a d y  been made on t h e  incomplete and m i s -

l ead ing  na ture  of t h e  material r e g i s t r a n t  i t s e l f  prepared on Minerals.  

The evidence e s t a b l i s h e s  t h a t  r e g i s t r a n t  was s e l l i n g  Minerals i n  sub- 

s t a n t i a l  amounts from its very beg4nning and long before  t h e  merger 

wi th  t h e  Macksey group was i n  a f i r m  d i scuss ion  s t a g e  and whi le  

Minerals was a co rpo ra t e  s h e l l  (Div. 123). 

164. It is concluded t h a t  t h e  r e g i s t r a n t  was respons ib le  f o r  

t h e  conduct of its salesmen and t h a t  it w i l l f u l l y  v i o l a t e d  t h e  a n t i -  

f r aud  provis ions  of t h e  S e c u r i t i e s  Acts and t h a t  Merritt, James S. 

Vickers,  and Nardi, persons i n  c o n t r o l  of t h e  r e g i s t r a n t ,  and Costa ,  



i t s  sales manager, w i l l f u l l y  v i o l a t e d  o r  a b e t t e d  i n  t h e  v i o l a t i o n r ,  

i n  a d d i t i o n  t o  t h e i r  own i n d i v i d u a l  v i o l a t i o n s  p r ev ious ly  found. 

IV.  CONCLUSIONS OF L A W ,  RECO~BNDATIONS 

It has  been found t h a t  t h e  r e g i s t r a n t ,  a i ded  and a b e t t e d  by 

H s r r i t t  and James S. Vickers  uho were personr  i n  c o n t r o l  of i t r  opera -

t i o n s ,  w i l l f u l l y  v i o l a t e d  t h e  n e t  c a p i t a l  p r o v i r i o n r  of tha Exchange 

~ c t .  It h a s  f u r t h e r  been found t h a t  t h e  r e g i s t r a n t ,  H a r r i t t ,  Jamst  S.  

Vickers ,  Cha r l e s  Nardi and r e g i s t r a n t ' s  salesmen named i n  t h e  o r d e r  f o r  

t h e  proceeding excep t  W i l l i a m  Downey, w i l l f u l l y  v i o l a t e d  t h e  a n t i - f r a u d  

p rov i s i ons  of t h e  S e c u r i t i e s  Acts  and a p p l i c a b l e  r u l e s  i n  t h e  sale of 

common s t o c k  of Minerals .  

The Commission, pur ruan t  t o  t h e  p r o v i ~ i o n ~  t h eof  S e c t i o n  15(b)  o f  

Exchange Act ,  80 f a r  as it i r  material h e r e i n ,  is r e q u i r e d  t o  revoke t h e  

r e g i s t r a t i o n  of any broker  o r  d e a l e r  i f  i t  f i n d s  t h a t  nuch r evoca t i on  i r  

i n  t h e  pub l i c  i n t e r e s t ,  and t h a t  ruch broker  o r  d e a l e r ,  subsequent  t o  

becoming such,  o r  any o f f i c e r  o r  d i r e c t o r  o r  any person c o n t r o l l e d  by 

such broker  o r  d e a l e r ,  h a s  w i l l f u l l y  v i o l a t e d  any p rov i s i on  of t h e  

S e c u r i t i e s  Ac t s  o r  any r u l e  o r  r e g u l a t i o n  thereunder .  W i l l f u l  v i o l a -  

t i o n s  by p r i n c i p a l s  and c o n t r o l l e d  pe r rons  of t h e  r e g i s t r a n t  have been 

found . 
It is urged t h a t  r evoca t i on  is  no t  r equ i r ed  i n  t h e  pub l i c  i n t e r e s t .  

It is urged o n  behalf  o f  t h e  r e g i s t r a n t ,  Jams S. V icke r s ,  and b r r i t t  

t h a t  t h e  a p p l i c a t i o n  of r e g i s t r a n t  t o  withdraw i t s  r e y i s t r a t i o n  should 

be g ran ted .  Money war put i n t o  t h e  f i r m ,  it is a s s e r t e d ,  80 t h a t  a l l  



customers  were pa id  what w a s  owed. The respondents ,  i t  is c la imed ,  

t r i e d  t o  o p e r a t e  t h e  f i r m  i n  a b u s i n e s s - l i k e  manner, obse rv ing  e t h i c a l  

r u l e s .  Minera l s  w a s  s o l d  as a s p e c u l a t i o n  f o r  t hose  w i l l i n g  t o  t a k e  

r i s k s .  It is po in ted  o u t  t h a t  a n  on- the-spo t  survey  was made of t h e  

F l o r i d a  o p e r a t i o n s .  It a l s o  a s s e r t e d  t h a t  r e g i s t r a n t  d i d  not  d e a l  

s o l e l y  i n  Minera l s ,  bu t  d e a l t  i n  o t h e r  s t o c k s  s u i t a b l e  t o  d i f f e r e n t  

investment purposes .  

On behalf  o f  Nardi,  it is mainta ined he  had no expe r i ence  i n  t h e  

bus in e s s ,  was no t  t h e r e  r e g u l a r l y ,  and a c t e d  more as o f f i c e  boy t h a n  

supe rv i so r .  

On behalf  of F e t n e r ,  i t  is urged t h a t  h i s  youth (23 y e a r s  o l d  a t  

t h e  t ime ) ,  h i s  i nexpe r i ence  ( c o l l e g e  s t u d e n t ) ,  s h o r t  pe r iod  of employment 

(a  few months),  and a l l e g e d  a c t i o n  i n  good f a i t h ,  should  be cons idered .  

On behalf  of Walker, it is a s s e r t e d  t h a t  he  o n l y  worked f o r  

r e g i s t r a n t  about  t e n  weeks, s o l d  t o  o n l y  a few customers ,  and d i d  no t  

knowingly p a r t i c i p a t e  i n  a scheme t o  def raud .  

H i s  youth and i nexpe r i ence  are urged i n  T r e i s t m a n 8 s  beha l f .  

Youth and inexper ience  are a l s o  c la imed as e x t e n u a t i n g  circum- 

s t a n c e s  f o r  Sharon,  who took a p o s i t i o n  w i th  r e g i s t r a n t  as a summer job. 

The ev idence  e s t a b l i s h e s  t h a t  r e g i s t r a n t ,  from its incep t i on ,  

took a n  a c t i v e  i n t e r e s t  i n  Minerals. The s t o c k  w a s  s o l d  w i th  g r o s s  m i s -

r e p r e s e n t a t i o n s  and w i th  c a r e l e s s  i n d i f f e r e n c e  t o  t h e  t r u e  f i n a n c i a l  

c o n d i t i o n  of Minera l s  d u r i n g  t h e  per iod  h e r e  under  c o n s i d e r a t i o n .  No 

a t t empt  was e v e r  made t o  de te rmine  and inform i n v e s t o r s  o f  t h e  t r u e  

f i n a n c i a l  s i t u a t i o n  of Minera l s  and t h e  Hacksey groups.  R e g i s t r a n t  no t  
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only  t o l e r a t e d  h igh-pressure  and f r audu len t  t a c t i c s  by its salesmen, 

but  encouraged them by handing ou t  misleading o r  incomplete l i t e r a t u r e  

o r  making sales when it had no w r i t t e n  information on Minerals. A l l? 

t h e  respondents ,  except  Downey, joined i n  t he  sales campaign. The 

misrepresenta t ions  were a l l  s o  uniform as t o  warrant  t h e  conclus ion  

t h a t  a l l  t he  respondents  were p a r t i c i p a t i n g  i n  a common scheme t o  
451 

defraud: In any event ind iv idua l  v i o l a t i o n s  of  t h e  S e c u r i t i e s  A c t s  

by t h e  ind iv idua l  respondent8 were e s t a b l i s h e d .  

The Commission hgs determined t h a t  i n  c a s e s  such as t h i s  one where 

ex t ens ive  v i o l a t i o n s  a r e  involved, t h e  publ ic  i n t e r e s t  must be f u l l y  

pro tec ted  and p l eas  such as have been advanced here  must be r e j ec t ed .  

In  Ross S e c u r i t i e s ,  Inc., vhere  the  Commission found v i o l a t i o n s  

s i m i l a r  t o  those  found he re ,  i t  s a i d :  

"Some of t he  salermen have sought t o  excuse 
t h e i r  conduct by a s s e r t i n g  t h a t  they were young and 
inexperienced; t h a t  they themselves purchased 
Tamarac s tock ,  thus  evidencing t h e i r  good f a i t h ;  
t h a t  customers knew t h a t  T a m r a c  s t o c k  v a s  specu-
l a t i v e ;  and t h a t  on ly  one o r  a  f e v  customers testi-
f i e d  v i t h  respec t  t o  c e r t a i n  salesmen. They urged 
t h a t  they  not be banned from f u t u r e  employment i n  
t h e  s e c u r i t i e s  bus iness  o r  be found causes  of any 
a c t i o n  a g a i n s t  r e g i s t r a n t .  These f a c t s  do not 
d e t r a c t  from t h e  g r a v i t y  of t he  v i o l a t i o n s  revea led  

publ ic  should be exposed t o  f u r t h e r  r i s k s  of  such 
conduct by respondents vho have demonstrated t h e i r  
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g r o s s  i n d i f f e r e n c e  t o  t h e  b a s i c  d u t y  of f a i r  d e a l i n g  
r equ i r ed  of those  engaged i n  t h e  s e c u r i t i e s  bus ine s s .  E/ 

-10/ A de t e rmina t i on  t h a t  f u t u r e  s e c u r i t i e s  a c t i v i t i e s  
by t h e  salesmen would be c o n s i s t e n t  w i th  t h e  pub l i c  
i n t e r e s t  should be made on t h e  b a s i s  o f  a showing 
of t h e  n a t u r e  o f  t h e  proposed a c t i v i t y  and t h e  conduct  
of t h e  salesman i n  q u e s t i o n  p r i o r  t o  and subsequent t o  
t h e  misconduct h e r e  found . *  

Under a l l  t h e  c i rcumstances ,  t h e  unders igned conc ludes  t h a t  it 

is  i n  t h e  pub l i c  i n t e r e s t  t o  revoke t h e  r e g i s t r a t i o n  of t h e  r e g i s t r a n t  

and recommends t h a t  t h e  Commission i s s u e  such an  o r d e r  and a l s o  should 

expe l  r e g i s t t a n t  from membership i n  t h e  Nat ional  Assoc i a t i on  of  S e c u r i t i e s  

Dea l e r s ,  Inc. It is  f u r t h e r  recommended t h a t  t h e  Commission f i n d  t h a t  

Matthew J .  Merritt, James S. Vickers ,  Cha r l e s  Nardi,  Edward Abramson, 

W i l l i a m  P e r l e s ,  Lloyd Fe tne r ,  Robert Sharon, Burton W .  Teague, J u l e s  

Win te rs ,  John  C o e t i e r a ,  a l s o  known as John  Cos ta ,  Robert Hines ,  E r l e  

Spe re r ,  Paul  Walker, and Richard Treis tman are each a cause  of t h e  

o r d e r  of r evoca t i on  which t h e  unders igned h a s  recommended be e n t e r e d  

he r e .  It is a l s o  recommended t h a t  t h e  n o t i c e  of withdrawal from 

r e g i s t r a t i o n  f i l e d  by t h e  r e g i s t r a n t  no t  be permi t ted  t o  become 

e f f e c t i v e .  

R e g i s t r a n t  w a s  no t  i n  bus ine s s  a t  t h e  time of t h e  h e a r i n g  and 

w i th  no p l ans  t o  re-open. Under t h e  c i rcumstances ,  i t  i s  not  recommend-

ed  t h a t  t h e  r e g i s t r a t i o n  of t h e  r e g i s t r a n t  be suspended pending f i n a l  

de t e rmina t i on  of t h e  q u e s t i o n  of r evoca t i on .  If  r e g i s t r a n t  seeks  t o  



r e - e n t e r  t h e  brokerage bus ine s s ,  it  is recommended t h a t  an  o r d e r  of  

-47/ 
suspens ion  i s s u e .  

Respec t fu l l y  submi t ted ,  

Sidney L; F e l l e r  

Hear ing Examiner 


Washington, D. C. 

J u l y  30, 1964. 

-47/ A l l  c o n t e n t i o n s  and proposed f i n d i n g s  submit ted by t h e  p a r t i e s  
have been c a r e f u l l y  cons idered .  Th i s  Recommended Dec is ion  
i n c o r p o r a t e s  t hose  which habe been accepted and found necessa ry  
f o r  i nco rpo ra t i on  t h e r e i n .  


