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I. NATURE OF PROCEEDINGS 

These are proceedings  pursuant  t o  Rule  261 of Regu l a t i on  A under 

t h e  S e c u r i t i e s  A c t  of  1933 ("Act1') t o  determine whether t o  v a c a t e  a n  

o r d e r  of t h e  Commission t empora r i l y  suspending a n  e x e m ~ t i o n  from 

r e g i s t r a t i o n  w i th  r e s p e c t  t o  a pub l i c  o f f e r i n g  of s e c u r i t i e s  by Del 

Consol idated I n d u s t r i e s ,  Inc .  ("respondent"), o r  t o  e n t e r  a n  o r d e r  
-1/ 

permanently suspending t h e  exemption. 

By o rde r  d a t e d  December 7 ,  1962, t h e  Commission t empora r i l y  sus -

pended t h e  exemption f o r  t h e  s t a t e d  reason ,  among o t h e r s ,  t h a t  t h e r e  

w a s  r e a son  t o  b e l i e v e  t h a t  t h e  o f f e r i n g  c i r c u l a r ,  which respondent  

f i l e d  w i t h  t h e  San Franc i sco  Regional  O f f i c e  of t h e  Commission on 

August 27, 1962, omi t ted  t o  state material f a c t s  w i th  r e s p e c t  t o  

c e r t a i n  o i l  and mining p r o p e r t i e s  of respondent .  The o rde r  pro- 

v ided  a n  oppo r tun i t y  f o r  a hea r i ng ,  and fo l lowing  a n  a p p r o p r i a t e  

Regula t ion  A,  adopted under S e c t i o n  3(b)  of t h e  A c t ,  p rov ides  f o r  
exemption from r e g i s t r a t i o n  when a n  i s s u e r  o f f e r s  s e c u r i t i e s  w i th  
a n  agg rega t e  pub l i c  o f f e r i n g  p r i c e  no t  exceeding $300,000 provided,  
among o t h e r  t h i n g s ,  t h a t  t h e  i s s u e r  f i l e s  w i t h  t h e  C o m i s s i o n  a 
n o t i f i c a t i o n  and a n  o f f e r i n g  c i r c u l a r  c o n t a i n i n g  c e r t a i n  minimum 
informat ion.  

Rule  261, as a p p l i c a b l e  h e r e ,  p rov ides  f o r  t h e  i s suance  of a n  o r d e r  
t empora r i l y  suspending a n  exemption i f  t h e  Commission, among o t h e r  
t h i n g s ,  h a s  reason  t o  b e l i e v e  t h a t  t h e  terns and c o n d i t i o n s  o f  
Regula t ion  A have not  been complied wi th ,  t h a t  t h e  o f f e r i n g  c i r c u l a r  
c o n t a i n s  any  u n t r u e  s t a t e m e n t s  of a material f a c t  o r  omi t s  t o  s tate 
a material f a c t  necessa ry  i n  o r d e r  t o  make t h e  s t a t emen t s  made, i n  
t h e  l i g h t  of t h e  c i rcumstances  under which t hey  are made, no t  m i s -
l e ad ing ,  o r  t h a t  t h e  o f f e r i n g  i s  being made o r  would be made i n  
v i o l a t i o n  of S e c t i o n  17 of t h e  A c t .  The Rule f u r t h e r  p rov ides  t h a t  
where a h e a r i n g  i s  r eques t ed  t h e  Commission w i l l ,  a f t e r  n o t i c e  and 
oppo r tun i t y  f o r  such h e a r i n g , d t h e r  vaca t e  t h e  o r d e r  o r  e n t e r  a n  
o rde r  permanently suspending t h e  exemption. 



-- 
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reques t  by respondent t h e  Connnission i ssued  i t s  o r d e r  of January 11, 

1963, s e t t i n g  f o r t h  t h e  matters complained of with r e spec t  t o  t h e  

C 

o f f e r i n g  and f i x i n g  the  time and place of a hear ing.  Pursuant t h e r e t o ,  
v 

the  hear ing  was he ld  before  t h e  undersigned a t  Washington, D. C.,  on 
Y 

J. January 28 and 29, 1963, and t h e r e a f t e r  adjourned t o  February 11, 1963, 

-2/ 
and c losed  on t h a t  d a t e .  

Under t he  o r d e r ,  t h e  s p e c i f i c  f a c t s  placed i n  i s s u e  f o r  hear ing  were: 

"A. Whether t h e  o f f e r i n g  c i r c u l a r  a n i t s  t o  state material 
f a c t s  necessary t o  mke t h e  s ta tements  made, i n  t he  l i g h t  
of t he  circumstances under which they  were made, not  m i s -
l ead ing ,  w i t h  r e spec t  t o :  

1. The geographical  l o c a t i o n ,  type and p o t e n t i a l  of 
accumulat ions of o i l  and gas ,  production d a t a ,  
es t imated  r e se rves  and secondary recovery p o t e n t i a l  
on i t s  o i l  p rope r t i e s .  

2. The na tu re ,  con ten t ,  b a s i s  of es t imated  c o s t s  and 
q u a l i t y  of beryl l ium i n  i t s  mining p rope r t i e s .  

3. The r e p o r t  of i t s  geo log i s t ,  which omit ted h i s  
q u a l i f i c a t i o n s  and experience,  and included unsub- 
s t a n t i a t e d  conclusions as t o  t he  va lue  of minera l s  i n  
i s s u e r ' s  p rope r t i e s .  

"8. Whether the terms and cond i t i ons  of Items 8A ( d i s -  
c l o s u r e  r e l a t i n g  t o  t h e  mining p r o p e r t i e s  and t o  e x p e r t ' s  
r e p o r t )  of Schedule I of Form 1 - A  requi red  by Rule 255 of 
t h e  General Rules  and Regula t ions  under t h e  S e c u r i t i e s  Act 
of 1933 have not been complied wi th ,  as noted above. 

C .  Whether t h e  o f f e r i n g  would be made i n  v i o l a t i o n  of 

a Sec t ion  17 of t h e  S e c u r i t i e s  Act of 1933, as amended." 3/ 
-
4 

-2/ The a d j o u r m e n t  from January 29, 1963 t o  February 11, 1963 w a s  f o r  t he  
purpose of a f f o r d i n g  respondent a n  oppor tun i ty  t o  adduce testimony from i t s  
consu l t i ng  g e o l o g i s t .  Elowever, on be ing  advised by counsel f o r  respondent 
t h a t  such tes t imony would not  be forthcoming, t h e  i learing Examiner c losed  
t h e  record on February 11, 1963, i n  accordance with p r i o r  arrangements.  

-31 The o rde r  r a i s e d  two a d d i t i o n a l  i s s u e s  r e l a t i n g  t o  a l l e g e d  omissions from 
the  o f f e r i n g  circular .They per ta ined  t o  (1)  t h e  exper ience  of i s s u e r ' s  
o f f i c e r s  and d i r e c t o r s  and t h e i r  i n t e r e s t s  i n  t h e  p r o p e r t i e s  and (2)  
t h e  d i s c l o s u r e  of such i n t e r e s t s  i n  Schedule I of Form 1-A.  Both i s s u e s  
have been waived by t h e  Div is ion  of Corporat ion Finance i n  i t s  b r i e f .  
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Both the  Div is ion  of Corporat ion Finance ("Division") and respondent 

were represen ted  by counsel  a t  t he  hear ing.  A recommended d e c i s i o n  by 

the  Examiner was reques ted ,  and proposed f i nd ings  of f a c t ,  conc lus ions  o f  
d . law and b r i e f s  i n  support  thereof  were submitted by both p a r t i e s .  The 
0 

Divis ion  submitted a r e p l y  b r i e f  fo l lowing  the  r e c e i p t  of  respondent ' s  

documents. 

I n  i t s  b r i e f ,  respondent not  on ly  a rgues  a g a i n s t  t h e  charges  but  

a l s o  r eques t s  t h a t  t h e  Commission permit i t  t o  withdraw the  f i l i n g .  I t  

p red i ca t e s  t h i s  r eques t  p r imar i ly  on t h e  circumstance t h a t  c e r t a i n  income-

producing o i l  p r o p e r t i e s  on which i t  held an op t ion  a t  t h e  t i m e  of t h e  f i l -

ing became unava i lab le  when t h e  op t ion  expi red  and t h e  p r o p e r t i e s  were 

acqui red  by Gulf O i l  Company. It suppor t s  t h e  r eques t  a l s o  by poin t ing  

ou t  t h a t  t h e  i s s u e  never g o t  o f f  the  ground, none of t h e  s tock  having been 

so ld  pursuant t o  t he  f i l i n g ,  nor any of the  a l l e g e d l y  d e f i c i e n t  o f f e r i n g  

c i r c u l a r s  o r  o t h e r  l i t e r a t u r e  having been d i s t r i b u t e d , a n d  by i t s  conten t ion  

t h a t  any d e f i c i e n c i e s  i n  t h e  o f f e r i n g  c i r c u l a r  were un in t en t iona l .  The Divi-

s i o n  urges ,  conversely,  t h a t  f o r  reasons d i scussed  below,the reques t  f o r  

withdrawal should be denied and t h e  suspension made permanent. 

Based upon t h e  e n t i r e  record i n  t he se  proceedings and t h e  Hearing 

- Examiner's observa t ion  of t h e  wi tnesses  and eva lua t ion  of t h e i r  tes t imony,  

he makes t h e  fo l lowing  f i nd ings  of f a c t  and conclusions of l a w .-

-



11. FINDINGS OF FACT 


A. The Offerinq 


1. Respondent was incorporated on October 19, 1960 under the 


laws of Delaware, with its principal place of business in Phoenix, Arizona. 


Its authorized capital consists of 2,000,000 shares of $0.25 par value com- 


mon stock, of which 50,000 shares were issued and outstanding as of 


July 31, 1962. 


2. Respondent was organized for the purpose of engaging in 


diversified activities involving oil, gas and mlnerals. On August 27, 


1962, it filed with the San Francisco Regional Office of the Commission 


a notification on Form 1-A and certain exhibits, including an offering 


circular, relating to a proposed offering of 70,000 shares of respondent's 


common stock at $2.50 per share, or an aggregate offering of $175,000, 


for the purpose of obtaining an exemption from the registration require- 


ments of the Act, pursuant to Section 3(b) of the Act and Regulation A 


thereunder. 


3. Louis N. Marbry is President of respondent as well as a 


promoter and controlling stockholder. 


4. Harlow H. Loomis, Jr., was named in the notification and 


offering circular as respondent's geologist. Filed as exhibits to the 


notification were two reports by Loomis, one relating to certain producing 


oil properties in which interests were to be acquired by respondent and one 


relating to its mineral or beryl lium properties. 




5. Respondent r ep r e sen t ed  i n  t h e  o f f e r i n g  c i r c u l a r  t h a t  

as of t h e  d a t e  of f i l i n g i t s  n o t i f i c a t i o n  under Regula t ion  A i t s  p r o p e r t i e s  

cons i s t ed  p r i m a r i l y  of t h e  fo l lowing:  

a .  An o p t i o n  t o  purchase f o r  $50,000: 

( 1 )  t h e  working i n t e r e s t s  of c e r t a i n  produc- 
i n g  o i l  p r o p e r t i e s  i n  Chaves County, New Mexico, 
owned by Manhattan Consol idated Mines Company 
(ttManhattan"), a l ong  w i th  t h e  w e l l  equipment 
and i nven to ry  of t h e  w e l l s .  [These wells a r e  
f o u r  i n  number and they are sometimes h e r e a f t e r  
r e f e r r e d  t o  as t h e  Crest -Gulf  wells]; 

(2 )  f i v e  unproven o i l  and g a s  leases i n  Wyoming. 

b. 	 A semi-proven o i l  lease con t a in ing  2,080 acres i n  
Montezuma County, Colorado; 

c. 	 A one-half  i n t e r e s t  i n  a n  unproven l e a s e  i n  Kane County, 
Utah; 

d .  	 S i x  unpatented mining claims i n  Colorado f o r  t h e  mining 
of b e r y l  o r e s ;  and 

e. 	 A real estate company i n  Phoenix, Arizona. 

The o r d e r  cha rge s  and t h e  Div i s ion  contends t h a t  t h e  o f f e r i n g  c i r c u l a r  w a s  

d e f i c i e n t  w i th  r e s p e c t  t o  d e s c r i p t i o n s  of a l l  of t h e  above p r o p e r t i e s  wi th  

the  excep t i on  of t h e  r e a l  e state company. 

6. The o f f e r i n g  c i r c u l a r  states t h a t  i f  a l l  70,000 s h a r e s  

covered by t h e  n o t i f i c a t i o n  were s o l d ,  respondent  proposed t o  spend $50,000 

of t h e  n e t  proceeds t o  e x e r c i s e  t h e  above-mentioned o p t i o n  w i th  r e s p e c t  t o  t h e  

Crest-Gulf Wells on which Manhattan owned working i n t e r e s t s ;  ( c f .  a, above) ;-
$7,000 t o  comence  secondary recovery  by water f l o o d i n g  of s a i d  w e l l s ;  

$40,000 f o r  t h e  purchase of equ ipnen t  and commencement of mining o p e r a t i o n s  

on t h e  be ry l  claims i n  Colorado (cf. d ,  above) ;  and $9,000 t o  d r i l l  on i t s  

semi-proven o i l  lease i n  Colorado ( c f .  - b, above) .  The remaining $61,500 

of t h e  n e t  proceeds  w a s  t o  be r e t a i n e d  as working c a p i t a l .  



8. 	 Charges w i th  Respect  t o  t h e  Workinq 

I n t e r e s t s  i n  t h e  Crest-Gulf Wells i/ 


7. The D iv i s i on  contends t h a t  i n  two basic r e s p e c t s  t h e  

o f f e r i n g  c i r c u l a r  i s  d e f i c i e n t  and mis lead ing  i n  i t s  d e s c r i p t i o n  of t h e  

working i n t e r e s t s  proposed t o  be a cqu i r ed  by respondent  i n  t h e  f o u r  

Crest-Gulf w e l l s .  F i r s t l y ,  i t  u r g e s  i n  i t s  b r i e f ,  t h e  o f f e r i n g  c i r c u l a r  

omi t s  material f a c t s  i n d i c a t i n g  w i th  s u f f i c i e n t  c l a r i t y  t h a t  t h e  working 

i n t e r e s t s  t o  be acqu i r ed  a r e  less than  t h e  t o t a l  p roduc t ion  of t h e  wells. 

Secondly,  i t  urges ,  t h e  f i g u r e s  r e l a t i n g  t o  product ion and r e s e r v e s  of 

o i l  i n  t h e  w e l l s  are misleading.  Each of t h e s e  con t en t i ons  i s  d i s cus sed  

be low. 

( i ) T h e  Alleged F a i l u r e  t o  Descr ibe  

Adequately t h e  Working I n t e r e s t s  


8. A t  page 3 of t h e  o f f e r i n g  c i r c u l a r ,  under a n  e a r l i e r  cap- 

t i o n  " In t roduc tory  Statement",  t h e  p r o p e r t i e s  t o  be purchased f o r  $50,000 

under  t h e  o p t i o n  mentioned above a r e  de sc r i bed  t o  i nc lude  "working i n -

t e r e s t s  i n  f o u r  proven o i l  leases i n  Chaves County, New Mexico, which 

produced approximately  15,000 b a r r e l s  of o i l  i n  1961. . . I' Although i t  

i s  conceded by bo th  parties t h a t  t h e  working i n t e r e s t s  s u b j e c t  t o  Manhattan's  

o p t i o n  c o n s t i t u t e d  o n l y  33 7/8% of t h e  product ion of  t h e  f o u r  w e l l s ,  t h e  

D iv i s i on  contends that t h e  quoted language s t a n d s  as a r e p r e s e n t a t i o n  t h a t  

t h e  e n t i r e  ou tpu t  of t h e  f o u r  wellstas s u b j e c t  t o  t h e  o p t i o n  and would be  

acqu i r ed  by respondent ,  and t h a t  t h e  above language w a s  in tended  t o  mis lead.  

41 	 The term "working i n t e r e s t s "  i s  de f i ned  i n  t h e  Regu l a t i ons  under t h e  Act 
as f r a c t i o n a l  undivided i n t e r e s t s  i n  an  o i l  o r  g a s  l e a seho ld  which are 
s u b j e c t  t o  any  p o r t i o n  of t h e  expense of development,  o p e r a t i o n ,  o r  
maintenance. -Cf. Mon-0-Co O i l  Corpora t ion ,  38 S.E.C. 833, 834 (1959).  



A s  i nd ica t ed  below, t h e r e  are seve ra l  material d e f i c i e n c i e s  i n  t he  o f f e r -  

i ng  c i r c u l a r ,  as charged by the  Divis ion.  However, inasmuch as re-

spondent has  requested a u t h o r i z a t i o n  t o  withdraw t h e  f i l i n g ,  i t  appears  t h a t  

r e l a t i v e l y  extended d i scuss ion  and f ind ings  on the  i s s u e  of respondent 's  a l l e g e  

i n t e n t i o n  t o  mislead p o t e n t i a l  i nves to r s  are necessary t o  a de termina t ion  

whether i t  would be appropr i a t e  f o r  t he  Commission t o  au tho r i ze  the  withdrawal 

i n  l i e u  of order ing  the  suspension t o  be made permanent. 

9. A s  pointed out  i n  respondents '  b r i e f ,  t h e  va r ious  busi-  

nesses  and p rope r t i e s  mentioned b r i e f l y  i n  t he  In t roductory  Statement are more 

f u l l y  descr ibed i n  a subsequent por t ion  of t he  o f f e r i n g  c i r c u l a r .  I n  the  

In t roductory  Statement i t s e l f ,  immediately fol lowing the  above-quoted 

language appears  t h e  s tatement  "These va r ious  business  and p rope r t i e s  a r e  

more f u l l y  descr ibed  i n  Sec t ion  'Business and Proper t ies ' " .  

10. The rea f t e r ,  on page 8  of t he  o f f e r i n g  c i r c u l a r ,  under the  

capt ion  "Business and Property", appears  t he  1anguage:"Option t o  Purchase Four 

Producing Wells and Five Unproven Leases i n  Wyomingbt, and t h e r e  fol lows 

a d e s c r i p t i o n  of t h e  opt ion  and d e t a i l s  concerning t h e  four  producing 

Crest-Gulf wel l s .  The production of each of t he  we l l s  du r ing  the  year 

1961 and f o r  t he  f i r s t  s i x  months of t he  year  1962 i s  s e t  f o r t h  i n  t a b l e s  

on page 9  of t h e  o f f e r i n g  c i r c u l a r ,  and fol lowing t h e  t a b l e s  appears  t he  

language : 

"Manhattan owns 27% i n t e r e s t  i n  Well A-1 ;  27% i n  
Well A-2; 52% i n  Well A-3; 29%% i n t e r e s t  i n  Well A-4. 
S ince  each of t h e  w e l l s  produced approximately t h e  
same number of b a r r e l s  of o i l ,  t h e  average working 
i n t e r e s t  i n  t h e  4  w e l l s  is  33.7/8%. The net  revenue 
derived from t h e i r  working i n t e r e s t s  t o t a l l e d  
$10,497.55 f o r  t h e  year  1961 and $5,181.32 f o r  t h e  
f i r s t  s i x  months of 1962." 



v 

Immediately thereafter, appears the following, in the text and format 


set forth below: 


f 

? 
"Sumnary of Production for Preceding Years. 


* 

-1958 
31,450.26 Barrels .- Working Interest 10,653.78 Barrels 

-1959 
34,835 Barrels - Working Interest 11,800.36 Barrels 

2,106 Barrels-January 
 I' 

-633 February I' 927.81 Barrels 
2,739 

Shut-in for balance of year because oil 

and gas ratios were not prepared by 

engineers. 


As additional revenue, the Company will receive $4,800 per year 

for the supervisory operation of these wells or a net, after deduct- 

ing 33 7/8% working interest, if it exercises its option, of $3,174. 


The reserves, net to Company's interest and less royalty, on 

primary recovery has been estimated by Harlow H. Loomis, Jr., consulting 

geologist, to be as follows: 


Well A-1 - 19,139 barrels 
Well A-2 - 19,037 barrels 
Well A-3 - 79,773 barrel6 
Well A-1 - 35,671 barrels 

Total 153,674 barrels." 
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11. The d e s c r i p t i o n  of t h e  working i n t e r e s t s  t o  be acqu i red  

i n  t h e  w e l l s  i s  not  p r e c i s e  o r  a r t i c u l a t e ,  nor a n  example of p a r t i c u l a r l y  
I 

good draftmanship.  However, t h e  Examiner does  not f i n d  a n  i n t e n t i o n  t o  
i 

'L dece ive  o r  mis lead t h e  p o t e n t i a l  i n v e s t o r  i n t o  b e l i e v i n g  t h a t  respondent 

i would a c q u i r e  t h e  t o t a l  ou tpu t  of t h e  Crest-Gulf w e l l s  o r  t h e  e n t i r e  work-
m 

i n g  i n t e r e s t s  t h e r e i n .  

12. It i s  d e s i r a b l e ,  of course ,  t h a t  a n  o f f e r i n g  c i r c u l a r  

p resen t  a t  a s i n g l e  p lace  w i t h i n  t h e  document a l l  important  f a c t s  relat-

i n g  t o  t h e  same s u b j e c t  r a t h e r  t h a n  i n t e r s p e r s i n g  them i n  a way which may 

be mis leading.  Cf. Mon-0-Co O i l  Corporat ion,  38 S.E.C. 833, 841 (1959).  

But i t  does  not f o l l o w  t h a t  a n  obviously  p re l iminary  and p r e f a t o r y  d e s c r i p -

t i o n  of t h e  Crest-Gulf w e l l s  i n  t h e  I n t r o d u c t o r y  Sta tement  on page 3 i s  

m a t e r i a l l y  mis leading o r  any more mis lead ing  f o r  i ts  omiss ions  t h a n  are the  

obv ious ly  p re l iminary  and p r e f a t o r y  d e s c r i p t i o n s  of t h e  o t h e r  p r o p e r t i e s  of 

t h e  i s s u e r ,  made i n  t h e  same I n t r o d u c t o r y  Statement.  These inc lude ,  f o r  

example, p roper ty  desc r ibed  on ly  as "a semi-proven o i l  l e a s e  c o n t a i n i n g  

2,080 a c r e s  i n  Montezuma County, Coloradou. No charge i s  made by t h e  Divi-

s i o n  t h a t  t h i s  incomplete p r e f a t o r y  d e s c r i p t i o n  i n  t h e  I n t r o d u c t o r y  S t a t e -

ment i s  e i t h e r  mis lead ing  o r  i n t e n t i o n a l l y  decep t ive .  (Testimony at t h e  

hear ing  and argument i n  t h e  b r i e f s  does p e r t a i n  t o  t h e  more e x t e n s i v e  de-

s c r i p t i o n  of t h i s  semi-proven o i l  lease appear ing  i n  t h e  o f f e r i n g  c i r c u l a r  

a t  pages 5 and 6 t h e r e o f ,  and t o  i t s  a l l e g e d l y  mis lead ing  n a t u r e ,  as d i s -
-L 

cussed,  i n f r a . )  

13. The Examiner does  no t  a g r e e  w i t h  t h e  D i v i s i o n ' s  con ten t ion  

t h a t  a t  page 3 a mis leading s ta tement  p e r t a i n i n g  t o  t h e  working i n t e r e s t s  

w a s  designed t o  bait t h e  p rospec t ive  i n v e s t o r  and improper ly  s t i m u l a t e  h i s  

i n t e r e s t .  The fo l lowing  c a s e s  c i t e d  by t h e  Div i s ion  t o  support  t h e  

p r i n c i p l e  t h a t  "subsequent q u a l i f y i n g  and nega t ive  s t a t e m e n t s  of p r i o r  

__ -
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optimistic representations do not obviate their misleading effect" are 


not support for theasertion that the page 3 description was intentionally 


deceptive. In National Educators Mutual Association, Inc., 1 S.E.C. 208 


(19351, a registration statement prominently displayed enticing figures 


in large print, with small figures in parentheses subsequeritly reflecting 


the true facts. It was obviously and purposely misleading. In Income 


Estates of America, Inc., 2 S.E.C. 434 (19371, the Commission reiterated 


the view that the use of a term throughout the registration statement in 


a substantially different sense from its generally accepted meaning has in 


itself the capacity to mislead. There it was also found that through art- 


ful arrangement, notwithstanding all of the essential facts were presented 


at some point or another in a prospectus, the presentation was intentionally 


misleading. The Examiner cannot agree that respondent's offering circular 


was artfully prepared to accomplish the same purpose. And in the case 

of Austin Silver Minin~company, 3 S.E.C. 601 (19381, the separation of 

items which would have given a less favorable impression if properly juxta- 

posed was one of the several methods by which registrant intentionally 

created a false picture of the issue. The Commission stated at page 442 

that It. . . registrant has availed itself of additional insurance against the 
chance that a persistent reader may uncover the important facts1@ by italiciz- 


ing a d  printing in bold face type warnings to the effect that the correct 


information was required by the Securities and Exchange Commission, and the 


effect of these statements was clearly that of reinforcing the impression 


that the correct material was purely in compliance with technical or formal 


administrative requirements and was not likely to be of interest to the reader. 


The case does not support the Division's contention. 




14. In further support of its position, the Division urges that: 


#'Respondent's failure to state the production of 
the [Crest-Gulf] wells for 1961 and the first six 
months of 1962 in amounts net to the interests 
subject to its option, as required by Item 8B(c), 
[of Schedule I, Form 1-A] cannot be considered a 
careless mistake in the preparation of its offer- 
ing circular since it showed the production of 
the four wells net to the interests subject to 
its option for the years 1958, 1959 and 1960. 
This is especially so since it made belated dis- 
closure of the net income to Manhattan from the 
interests subject to the option for 1961 and the 
first six months of 1962 and omitted disclosure 
of the production net to such interests for the 
same period .I1 5/ 

The Division contends that this failure to comply with the requirements 


of Item 8B(c) of Schedule I indicates a deliberate attempt to mislead 


prospective investors but the Examiner is unable to agree with this con- 


tention. He finds a failure to comply with the requirements of 


Item 8B(c), as asserted, but concludes that the failure was the result of 


carelessness and was not deliberate or intentionally misleading. He 


concludes, further, in light of the detailed production figures actually 


furnished for the wells, that a relatively simple mathematical computa- 


tion would produce the required information, and that the omission was 


not one of material facts necessary to be stated in order to make the 


offering circular not misleading. 


q/ 	The requirements of item 8B(c) of Schedule I, Form 1-A, include a 

statement for all productive properties, of the net production of 

oil and gas to issuer's interest from each of the properties by 

years for the past four years prior to the latest year, and by 

months for the latest year. 
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15. In summary, on the basis of his examination of the offer- 


ing circular, his evaluation of the witness Marbry and his testimony, 


and the arguments of counsel in their briefs, the Examiner is of the view 


that the description of the working interests to be acquired was not 


intentionally misleading. Further, although the matter may become academic 


in light of the offering circular's material deficiencies disussed below, 


the Examiner also believes that the description of the working interests 


to be acquired by respondent in the Crest-Gulf wells was not misleading 


for the reasons asserted in the order. 


(ii) The Reserves in the Crest-Gulf Wells 


16. As indicated above on page 9,the offering circular represented 

that the primary recovery "net to Company's interest and less royalty, 

on primary recovery has been estimated by Harlow H. Loomis, Jr., con-

sulting geologista* to total 153,694 barrels. Thereafter appears the 

statement "It is estimated that the secondary recovery will exceed the 

primary recovery by at least 30% . . . I* 
17. The Division's oil and gas engineer, Tell T. White, 


testified as an expert witness. His testimony indicates that the estimate 


of the primary reserves was grossly overstated. 




18. According to mine, Oil Property Valuation, 63, (1942): 


"Two principal methods are usually relied on for 

estimating oil and gas reserves. The volumetric 

or saturation method ascertains facts about the 

size and poroaity of the strata, their oil and 

gas content, and the part believed to be obtain- 

able. The decline-curve method uses plotted 

records of wells which have been drilled on the 

property or in the locality, and from projections 

of these curves secures ideas of the remaining ob- 

tainable oil from the wells already drilled and 

from those to be drilled." 


At page 62, Paine states: 


'When the wells have been drawn on for a suf- 

ficient time at their approximate capacity, the 

most trustworthy estimates of the remaining re- 

serves are obtained from curves which record 

diagrammatically the past production rates and 

the extrapolation of them in a pattern of prob- 

able future annual recoveries." 


Mr. White testified to the same effect, and to the further effect 

I 

that the volumetric method is improperly used to compute reserves where 


there is a history of production. 


19. The evidence reflects, however, that the volumetric 


method was used by Mr. Loomis in computing the primary reserves. As 


indicated below, the Examiner finds that the offering circular was de- 


ficient, firstly in failing to advise that the volumetric method 


was used to compute the reserves, and secondly in grossly overstating 


such reserves. 


20. Mr. White's computation of the primary reserves in the Crest- 

Gulf wells, made by plotting the past production of each of the wells, 


established a declining curve of production which reflected estimated 




future primary recovery of 11,630 barrels for the four wells, as com-

. The Loomis figure and the method by which it was computed are reflected 

I 
in a geological evaluation report filed as an exhibit to the offering-
circular. However, there is no indication either in the report or in 

the offering circular of any reason for using this method rather than 

the more reliable decline-curve method. 

21. Mr. Marbry testified for respondent, not as an oil expert 

but as one having knowledge of the history of the four Crest-Gulf wells 

I 
and also of the area. He stated that inasmuch as the wells were shut 

down for an extended period in 1960 and were not cleaned thoroughly when 

production was re-commenced in 1961, the decline-curve method was an un-

reliable means of estimating reserves. This was so, he testified, 

because ''these particular wells in this area will salt up and they will 

paraffine up1' unless water-flushed periodically during a shut-in. 

22. The validity of this contention as to the effect of the 

shut-in on production is subject to serious doubt. Firstly, the Examiner 

credits Mr. White's testimony, given on rebuttal, indicating that the 

decrease in production of the four wells did not differ substantially 
C 

from the decrease in production of wells in the same area which were 

not shut-in, and that the alleged failure to flush or clean the wells 

would not account for the decline in production as plotted by Mr. White 

or for the gross variance between Mr. White's primary reserve estimate 



L 

a_' 
and t h a t  of M r .  Loomis. Further ,  the  Examiner c r e d i t s  t he  testi-

mony of M r .  White t h a t  t h e  volumetric method of es t imat ing  r e se rves  
'i 

I/
. o r d i n a r i l y  should be used only where pas t  production f i g u r e s  are unavai lable.  

, Accordingly, t he  o f f e r i n g  c i r c u l a r  is  a l s o  ma te r i a l ly  d e f i c i e n t  i n  f a i l -  
* 

ing t o  expla in  that t h e  volumetr ic  method w a s  used by M r .  Loomis t o  

es t imate  the  r e se rves  and i n  f a i l i n g  t o  state the  reason f o r  i ts  use.  I n  

t h e  event t h a t  t h e  shu t - in  period and f a i l u r e  properly t o  maintain t h e  

we l l s  w a s  i n  f a c t  the  reason why M r .  Loomis used t h e  volumetric method 

r a t h e r  than the  decl ine-curve method, f u l l  d i s c l o s u r e  t o  t h a t  e f f e c t  should 

have been included. As ind ica ted  above, ne i the r  M r .  Loomis nor any o i l  

expert  t e s t i f i e d  f o r  respondent. 

23. The Division agrees  t h a t  t he  estimate i n  the  o f fe r ing  

c i r c u l a r  of secondary r e se rves  a t  130% of the  primary r e se rves  is  proper 

i n  connection with t h i s  o f f e r ing .  However, t h e  gross  misstatement of t h e  

primary reserves  became a compounded misstatement when used as a b a s i s  f o r  

es t imat ing  t h e  secondary reserves .  It fol lows,  t he re fo re ,  t h a t  t h e  o f f e r -  

ing  c i r c u l a r  a l s o  g ross ly  overs ta ted  t h e  secondary reserves  and was 

m a t e r i a l l y  misleading i n  so doing. 

24 .  The Divis ion ' s  b r i e f  a l s o  r e f e r s  t o  the o f f e r i n g  c i r c u l a r ' s  

def ic iency  i n  f a i l i n g  t o  i n d i c a t e  whether t h e  130% f i g u r e  was represented 

* 
-6 / A graph introduced i n t o  evidence by respondent r e f l e c t e d  production of 

the  four  wells, i n  the  aggregate,  f o r  the  period 1956-1961. The graph 
appeared t o  con t rad ic t  M r .  White's decline-curve. However, as M r .  White 
pointed ou t ,  one of t he  wells came i n t o  production f o r  the f i r s t  time i n  
Apr i l  1957 and one i n  1958. Accordingly, the  graph of aggregate 
production w a s  not  meaningful. 

-7/ Cf. Mon-0-Co O i l  Corporation, supra. 



as being applicable to the gross primary reserves of the wells, which 


would include their past production, or whether the figure was repre- 


sented as being applicable only to the estimated present reserves. 


Inasmuch as past production of the wells was substantial, a large 


difference would result from the application of the 130% to one figure or 


the other. It follows that the offering circ~lar.was ambiguous and it was 


deficient in failing to make the representation of secondary reserves 


with the required clarity. 


C. 	Charges with Respect to the 

Semi-proven Oil Lease in Colorado 


25. With respect to this lease of 2,080 acres in Montezuma 


County, Colorado, the offering circular stated, in part,that the leased 


land was located on: 


'I. . . a structure where oil and gas is found at 
750 to 900 feet. The Company can drill on the off- 
set of a present producing oil and gas well just 
three hundred and fifty feet to its west for an 
expenditure of approximately $9,000. This shallow 
well should yield about 15 barrels per day, similar 
to the nearby producing well, although there is no 
assurance that it will do so." 

26. The Division contends that the above language was mislead- 


ing for several reasons. Firstly, it asserts through the testimony of 


Mr. White, the use of the word "structurett in relation to oil properties 


indicates a geological ~ondition~~favorable 
for the accumulation of oil 


and gas in paying quantities." The Division disputes the existence of 


a structure and contends that a rnap of the land, filed as part of the 




offering, supports this position. Further, the Division contends, any 

accumulations of oil on the leased land are, in any event, stratigraphic 
\ 

* rather than structural accumulations, and the use of the term "structure" 
9 / 

I was therefore misleading. 

27. In contradiction of Mr. White's testimony that the leased 

land does not appear to be on a structure, Mr. Marbry testified without 

objection to the effect that the leased land is "classified as a structure 
101 

by the u.s.G.s.~ and it is also on Petroleum Information's map as a 

structure, and in Rinehart Oil Reports it is classified as a structure, 

anticline." In light of this testimony, the Examiner finds that the 

leased land is located on a structure. 

a/ Mr. White testified that he would call it a "partial structure mapu, 
indicating that "There's always structure everywhere", but that this 
is not a true structure as the term is used in the industry. 

9/ The important fact, of course, is that a structural accumulation is -
more interesting to the prospective investor than is a stratigraphic 
accumulation. Perhaps the terms may be somewhat clarified for the 
non-geologist layman by the following classifications: 

tion,such as folding, or faulting, or both, of the 
reservoir rock. . . . 
ing element is some variation in the stratigraphy or 
lithology, or both, of the reservoir rock such as a facies 
change, variable local porosity and permeability, or an 
upstructure termination of the reservoir or rock, irrespective 
of the cause. . . . I 1  

I 1g/ United States Geological Survey. I 



I 28. However, there was no effective refutation of the testi- 


mony of Mr. White that the accumulations of oil in the leased 


.. 11/ 
area 'are stratigraphic rather than structural7 His analysis of the 

# 

Y 
map indicated that the known accumulations were neither the result of nor 

influenced by structural conditions, but were dependent upon sand condi- 

tions at depths which could not be detennined except by drilling. Con-

versely, if the accumulations were structural, the contours of a map would 

indicate with reasonable certainty the probability of additional accumula- 

tions and there is, therefore, a substantial difference between the commercial 
12/-

potential of structural accumulations and stratigraphic accumulations. 

Accordingly, the Examiner finds that the offering circular was deficient 

and misleading in suggesting that the accumulations of oil were structural 

and in failing to reveal that they were, in fact, stratigraphic. 

29. The Division further urges that the offering circular was 

also deficient in suggesting, without any basis or reasons appear- 

ing therein, that a shallow off-set well should yield about 15 barrels 

I 

L 

- -

11/ Mr. Marbry testified that a Mr. V. J. Hendrickson wrote the geology of -
this structure Itin the April 1937 issue of The Mines Magazine, or Mines 
Book that was put out by the Colorado School of Mines." Although the 
Examiner accepts this as additional testimony supporting respondent's 
contention that the leased land is on a structure, it is not convincing 
refutation of Mr. White's conclusion that in any event the accumulations 
thereon are stratigraphic rather than structural. 

locating traps.'! 
I 



I 
 above-quoted language of the offering circular to the effect that 

a

I - "there is no assurance that it will do so", but agrees with the Division 

I 

that absent some statement of the history of the nearby well or further 
., 
detail and information with respect to the 15 barrels a day allegedly being 


produced by it, there was no sufficient basis for the suggestion in the 


offering circular of a 15 barrel daily yield. Cf. Magnolia-Metropolitan 


Life Tracts, 1 S.E.C. 866 (1936). 


30. In addition, the Division contends that further language 


in the offering circular indicating that this Colorado lease has possibilities 


of production from deeper wells in certain specified areas of the 2,080 


acres was misleading because it omitted to state that the issuer had no 


intention of drilling to such zones in the foreseeable future. The 


Examiner agrees that such statement would have been appropriate, but does 


not believe that the failure to so state was, under all the circumstances, 


an omission of material facts necessary to be made. It is noted that 


the statement of use of proceeds includes the item of $9,000 for drilling 


the shallow off-set well, but includes no item of expense for deeper drill- 


ing. It appears that a fair reading of the offering circular indicates 


C 
that such deep drilling was not in contemplation in the reasonably fore- 


seeable future and no express statement to that effect appears to have 
? 

beeri required in order to make the discussion of the deeper we1 1 pos- 


sibilities not misleading. 




D. The Unproven O i l  Lease  i n  Utah 

1 - one-ha l f  

31. The o f f e r i n g  c i r c u l a r  states t h a t  t h e  i s s u e r  owns a  

i n t e r e s t  i n  a lease of 1 ,200  acres i n  Kane County,  Utah, and 

r 

.. r e p r e s e n t s  t h a t :  

"This  a c r e a g e  i s  l o c a t e d  on  t h e  w e s t  f l a n k  
o f  t h e  n o r t h  end o f  t h e  Kaibab. For  w i l d -  
c a t  a c r e a g e  i t  i s  w e l l  l o c a t e d  g e o l o g i c a l l y  
i n  t h e  s t r u c t u r e . "  

32. The Examiner e g r e e s  w i t h  t h e  D i v i s i o n ' s  a s s e r t i o n  t h a t  

t h i s  d e s c r i p t i o n ,  even  of  w i l d c a t  a c r e a g e ,  i s  i n a d e q u q t e .  It a p p e a r s  t h a t  

r e s p o n d e n t  h o l d s  o u t  t h e  a c r e a g e  as hav ing  p r o s p e c t s  of  v a l u e  as o i l  

p r o p e r t y  b u t  p r e s e n t s  no s u p p o r t i n g  d a t a  of  a n y  k ind .  The b a r e  ment ion  

of  a l e a s e ,  w i t h  no i n d i c a t i o n  of  t h e  l e n g t h  of  t i m e  i t  h a s  t o  r u n  o r  

a n y  o t h e r  c o n d i t i o n s ,  a f f o r d s  no b a s i s  f o r  a p r o s p e c t i v e  i n v e s t o r  t o  

e v a l u a t e  t h e  p o t e n t i a l  of  t h e  p r o p e r t y  b u t  p e r m i t s  t h e  o p t i m i s t  t o  a c c o r d  

t o  i t  a v a l u e  beyond t h a t  which e x i s t s  o r  t h a t  which t h e  i s s u e r  c o n s i d e r s  

f a i r .  Accord ing ly ,  t h e  Examiner c o n c l u d e s  t h a t  t h e  o f f e r i n g  c i r c u l a r  was 

d e f i c i e n t  i n  f a i l i n g  t o  state material f a c t s  r e g a r d i n g  t h i s  Utah lease and 

s u p p o r t i n g  t h e  a s s e r t e d  good l o c a t i o n  of  t h e  a c r e a g e .  

33. The s i g n i f i c a n c e  o f  t h e  d e f i c i e n c y  i s  m i t i g a t e d  by t h e  d e -  

0 

5 

s c r i p t i o n  o f  t h e  l a n d  as w i l d c a t  a c r e a g e ,  by t h e  f a c t  t h a t  no moneys were  

a l l o c a t e d  from t h e  p roceeds  of  t h e  o f f e r i n g  f o r  development  of  t h e  a c r e a g e ,  

and by t h e  f a c t  t h a t  t h i s  p r o p e r t y  o b v i o u s l y  i s  a r e l a t i v e l y  un impor tan t  

p a r t  of  t h e  p r e s e n t a t i o n .  



E. 	 C h a r ~ e sw i t h  R e s p e c t  t o  t h e  
F i v e  Unproven O i l  L e a s e s  i n  Wyomina, 

34. P a r t  of  t h e  p r o p e r t y  s u b j e c t  t o  a c q u i s i t i o n  by t h e  i s s u e r  
. 

by payment of  $50,000 and t h e  e x e r c i s e  o f  t h e  o p t i o n  from Manhat tan  was 

-	 d e s c r i b e d  i n  t h e  o f f e r i n g  c i r c u l a r  as: 

"5 unproven O i l  and Gas leases, c o n s i s t i n g  o f  
a p p r o x i m a t e l y  1 ,634 acres i n  Natrona ,  Freemont, 
Converse  and Weston C o u n t i e s ,  Wyoming." 

No i n f o r m a t i o n  wha teve r  was f u r n i s h e d  c o n c e r n i n g  t h e s e  leases. The 

o f f e r i n g  was d e f i c i e n t  i n  t h i s  r e s p e c t  even  though no e x p r e s s  r e p r e -  

s e n t a t i o n  was made t h a t  t h i s  p r o p e r t y  h a s  p o t e n t i a l  as o i l  p r o p e r t y ,  

o r  t h a t  r e s p o n d e n t  i n t e n d s  t o  d e v e l o p  o r  e x p l o i t  i t ,  o r  t o  u s e  any  

p a r t  o f  t h e  p r o c e e d s  on  t h e  p r o p e r t y .  Cf. Mon-0-Co O i l  C o r p o r a t i o n ,  

s u p r a ,  where t h e  Commission s a i d  t h a t  a r e f e r e n c e  i n  a r e g i s t r a t i o n  

s t a t e m e n t  t o  a p r o p e r t y  as "undeveloped1' shou ld  be accompanied by 
! 

g e o l o g i c a l  i n f o r m a t i o n  o r  by a s t a t e m e n t  t h a t  no such  i n f o r m a t i o n  i s  

a v a i l a b l e .  

F. 	 Respondent ' s  Beryl  Mining C l a i m s :  
R e p r e s e n t a t i o n s  i n  t h e  O f f e r i n g  C i r c u l a r  and i n  t h e  G e o l o g i s t ' s  R e p o r t  

35. On J u n e  1,  1962, r e s p o n d e n t  a c q u i r e d  from i ts  P r e s i d e n t  and 

promoter ,  L. N. Marbry,  s i x  u n p a t e n t e d  mining claims i n  Colorado,  known as 
. 

Harbry  Lode C la ims  No. 1 th rough  No. 6.  Harlow H. Loomis, Jr .  had p r e -  

\ 	
pared a g e o l o g i c a l  r e p o r t  on  t h e s e  claims f o r  M r .  Marbry i n  1957. A copy 

of t h i s  r e p o r t ,  which is unda ted ,  was f i l e d  as a n  e x h i b i t  t o  t h e  n o t i f i c a t i o n .  

36. The o f f e r i n g  c i r c u l a r  s t a t e d  t h a t  r e s p o n d e n t  i n t e n d s  t o  expend 

from t h e  proceeds  o f  t h e  o f f e r i n g  t h e  sum o f  $40,000 t o  pu rchase  e q u i p -  

ment and t o  commence o p e r a t i o n s  f o r  min ing  b e r y l  on  t h e  claims. 



37. Much of t h e  m a t e r i a l  i n  t h e c . f f e r i n g c i r c u l a r  concerning t h e s e  

mining claims was drawn o r  quoted from the  Loomis r e p o r t .  The D iv i s i on  con- 

t ends  t h a t  c e r t a i n  s t a t emen t s  i n  t h e  o f f e r i n g  c i r c u l a r  and a d d i t i o n a l  

s t a t emen t s  i n  t h e  Loomis r e p o r t  are i n a c c u r a t e  and mis lead ing ,  a s  i n d i c a t e d  

below. 

38. The o f f e r i n g  c i r c u l a r  r e p r e s e n t s  t h a t  t h e r e  are 14  pegmati te  

d i k e s  on t h e  c l a ims  and t h a t  be ry l  occu r s  a s  a n  acce s so ry  mineral  i n  

pegmati tes .  It a l s o  states: 

"One h igh ly  i n t e r e s t i n g  a s p e c t  of the  Marbry C l a i m s  was 
t h e  amount of be ry l  found as f l o a t  on t h e  downhi l l  s i d e  
of t h e  d i k e s .  The c r y s t a l s  found ranged i n  s i z e  from k 
i n ch  t o  2 inches  i n  d i ame te r  and up t o  4  i nches  i n  l eng th .  
I n  o rde r  t o  determine t h e  l i n e a r  e x t e n t  of t he  o re -bear -  
i n g  b e r y l ,  a n  e x p l o r a t o r y  phase of t h e  o p e r a t i o n  w a s  com-
menced somewhere toward t h e  middle of t h e  d i k e  where 
t h e r e  was no o u t e r  evidence of bery l  con t en t .  An a r e a  of 
abou t  60 square  f e e t  w a s  d r i l l e d  wi th  s h o t  h o l e s  and 
b l a s t e d .  Although t h e  b l a s t  on ly  pene t r a t ed  to  a dep th  
of about  t h r e e  f e e t ,  b e ry l  c r y s t a l s  ranging i n  s i z e  from 
$ i n c h  t o  2 inches  i n  d iamete r  and s e v e r a l  inches  long 
were found among t h e  rock  d e b r i s .  

"A q u a n t i t a t i v e  chemical a n a l y s i s  was made of 
t h e  bery l  t o  determine t h e  percentage of bery l l ium 
ox ide  p r e sen t .  Two samples were t aken ,  one which 
con ta ined  ve ry  l i t t l e  be ry l  t h a t  could be seen wi th  
t h e  naked eye ,  and t h e  o t h e r  w i th  obvious  be ry l  
c r y s t a l s  through-out.  The a n a l y s i s  i n d i c a t e d  0.62 
and 8 .l%Be0 r e s p e c t i v e l y ,  w i th  t h e  average of t h e  
two samples being approximately  4.3% BeO. 

"A bery l l ium process ing  chemical p l a n t ,  The Mineral  
Concen t ra tes  and Chemical Co., i s  now i n  o p e r a t i o n  
i n  Loveland, Colorado, about  15 miles from t h e  
Company's mines. The chemical p l a n t  i s  buying be ry l  
c r y s t a l s  a t  t h e  p r e sen t  t ime and i t s  P re s iden t  i n -
formed t h e  Company i t  would e n t e r  i n t o  a c o n t r a c t  
w i th  t he  Company i f  a s su r ed  t h a t  t h e  Company's min- 
i n g  o p e r a t i o n s  were amply f inanced  t o  set up an  
o p e r a t i o n  t h a t  would keep  t h e  chemical p l a n t  s t e a d i l y  
suppl ied  w i th  o r e .  



!'The Company intends to commence operations by a 
hand-cobbing process to separate the crystals and 
high grade the ore. It is estimated that to mine 
and hand-cob the ore would run approximately 
$50 per ton and transportation costs to the Loveland 
mill would be about $2.50 per ton. The present 
market price for the ore with a 4% Be0 (beryl oxide) 
content is approximately $215 per ton, although 
there is no assurance that the ore mined by the 
Company will average 4% BeO." 

39. All of the above representations in the offering circular were 

taken from the Loomis report,-- except thoee relating to--the- - - -processing- - - plant.--

40. The Division's expert witness, Hubert W .  Norman, a mining 

engineer employed by the Commission, testified at length regarding al-

leged inaccuracies and misleading representations in the above-quoted 

statements of the offering circular and similar and additional deficiencies 

in the Loomis report filed as an exhibit to the notification. 

41. The Examiner credits the following testimony of Mr. Norman 

reflecting omissions, inaccuracies and misleading statements in the 

offering circular. Firstly, the discussion of beryl found as float on 

the down-hill side of the dikes and its characterization as ''a highly 

interesting aspect of the Marbry Claims1'was misleading, absent further 

explanation of the material fact that the amount of beryl found as float 

bears no direct relationship to the amount of beryl presently in the dike. 

(ttFloat"is defined as decomposed or fractured material that has broken 

away from a pegmatite formation and has been scattered at lower levels 

through gravity.) Nor was any quantitative information given to support 

the implication that the beryl content is commercially favorable. 
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Secondly,  inasmuch as be ry l  does  not  occur  as a cont inuous  mass through-

o u t  a pegmati te  d i k e  bu t  i s  s p o r a d i c a l l y  d i spe r s ed ,  t h e  t e s t i n g  of a n  
* 

a r e a  of 60 square  f e e t ,  as de sc r i bed ,  I t i s  e n t i r e l y  inadequa te  t o  be 
1 - -13/ 

+ r e p r e s e n t a t i v e  o f  t h e  e n t i r e  dike."  Nor w a s  t h e r e  i n d i c a t e d  any 

b 

adequa te  b a s i s  f o r  t h e  conc lus ion  t h a t  t h e  bery l l ium oxide  con t en t  of t h e  

b e r y l  i n  t h e  d i k e  which w a s  t e s t e d  a c t u a l l y  averaged 4.3%. On t h e  con- 

t r a r y ,  t h e  samplings  were a n  e n t i r e l y  inadequa te  basis fo# such r ep re -  

s e n t a t i o n .  But f u r t h e r  ,and e q u a l l y  impor tan t ,  t h e r e  w a s  nd b a s i s  f o r  t h e  sug-

g e s t i o n  t h a t  be ry l  w i th  4.3% Be0 can be so ld  o r  used commercially.  On 

t h e  c o n t r a r y ,  M r .  Norman t e s t i f i e d  t h a t  be ry l  can be s o l d  o n l y  i f  i t  

c o n t a i n s  10% BeO; t h a t  both t h e  0.6% and t h e  8.1% con t en t  of t h e  two 
-14/ 

samples t e s t e d  a r e  t o o  low t o  suppo r t  t h e  commercial s a l e  of be ry l .  

42. A s  i n d i c a t e d  above, be ry l  i s  s o l d  commercially and pr iced  

accord ing  t o  i t s  Be0 con t en t .  I n  i t s  p e r f e c t  o r  pure s t a t e  bery l  con-

t a i n s  14% BeO. 	 It is  seldom found i n  pure  s t a t e s a n d  be ry l  w i th  10 t o  12% 

Be0 is  r e l a t i v e l y  h igh  grade.  Under a Federa l  government purchasing 

program formulated t o  encourage t h e  domest ic  mining of b e r y l ,  t h e  i n d u s t r y  

-1 3 1  The s i z e  of t h e  d i k e  w a s  i n d i c a t e d  as approximately  25 f e e t  i n  width : 

and 850 f e e t  i n  l eng th ,  and a l s o  as con t a in ing  a n  e s t ima t ed  50,000 
t o n s  of rock.  

t -141 	 The o f f e r i n g  c i r c u l a r  appears  t o  sugges t  t h a t  t h e  Be0 con t en t  was t o  
be inc reased  by t h e  m i l l i n g  process  a t  t h e  p l a n t  a t  Loveland, Colorado, 
as a b a s i s  f o r  commercial sale. I f  s o ,  t h e  o f f e r i n g  c i r c u l a r  w a s  u t -
t e r l y  d e f i c i e n t  and i n e p t  i n  i t s  s ta tement .  (No tes t imony  w a s  g iven  
r ega rd ing  such p lan  o r  i t s  a l l e g e d  f e a s i b i l i t y .  But assuming t h a t  
a m i l l  could use  be ry l  con t a in ing  a n  averaRe of on ly  4.3% BeO, i t  
would be necessa ry  t o  p rocess  a lmost  twice  as much b e r y l ,  by g e t t i n g  r i d  
of t h e  rock and o t h e r  m ine ra l s ,  t o  up-grade i t  t o  10% Be0 con t en t ,  as i t  
would u se  i f  i t  	were p rocess ing  8%bery l . )  
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or commercial standards for minimum B e 0  content of 10 to 12% were relaxed 

and lowered to 8% for Government ~~rchases. However, the program terminated 
15/-

on June 30,1962, several weeks prior to the filing of the notification. 

I t 43. The Division also asserts that there was no sufficient basis I 
for the use of the term "orel' in the offering circular; that in using this 

I term and in other respects respondent violated the disclosure require- I 
ments of Item 8A of Schedule I, Form 1-A. 

44. Item 8A(b) of Schedule I provides that: 

"No claim shall be made as to the existence of 
a body of ore unless it has been sufficiently 
tested to be properly classified as 'proven' or 
'probable ore' as defined below." 

Item 8A(c) thereafter contains the followinn definition: 

"The term 'proven ore' means a body of ore so 
extensively sampled that the risk of failure in 
continuity of the ore in such body is reduced to 
a minimum. The term 'probable ore' means ore as 
to which the risk of failure in continuity is 
greater than for proven ore, but as to which there 
is sufficient warrant for assuming continuity of 
the ore." 

45. The Examiner credits the testimony and conclusions of 

Mr. Norman that there was no justification for the representation in the 

offering circular concernig the existence of beryl ore, inasmuch as the 

15/ Although he was not requested to do so, the Examiner has taken offi- -
cia1 notice of the fact that it may not have been common knowledge 
that the Government's purchase program terminated in June 1962. The 
1963 Ore Buyers' Guide, published by Mining World, carried a notation 
to the effect that beryl purchased at Government buying depots. 
And the August 1962 issue of Mining World continued to publish, as 
current, the prices previously payable at these depots, apparently 
unaware of the termination of the program. 



t e s t i n g  w a s  inadequate  b a s i s  on which t o  p red i ca t e  an  assumption of con-

t i n u i t y  of t h e  be ry l  i n  any of t h e  d i k e s .  Cf. Gold Dust M i n i n ~  & M i l l i n g  

&, 3 S . E . C .  55 (1938). 

4 6 .  The above d e f i c i e n c i e s  e x i s t e d  i n  t h e  Loomis repor t  as w e l l  a s  

i n  t h e  o f f e r i n g  c i r c u l a r .  Actua l ly ,  t he  above-quoted s ta tements  from the  

o f f e r i n g  c i r c u l a r  were more e n t h u s i a s t i c a l l y '  and less guardedly expressed 

-16/ 

i n  t h e  r e p o r t .  I n  a d d i t i o n ,  t h e  Loomis r e p o r t  states t h a t :  


lVIti s  g e n e r a l l y  accepted t h a t  t he  be ry l  d e p o s i t s  
are notcontinuous through-out t h e  d ikes .  However, 
based on v i s u a l  i n spec t ion  and t h e  work a l r e a d y  
completed, i t  would be s a f e  t o  assume t h a t  252 of 
t h e  d i k e  con ta in s  be ry l  o r e .  It i s  es t imated  t h a t  
t h e  d i k e  i n  ques t i on  con ta in s  approximately 50,000 
tons  of rock. 

"Using t h e  25% f i g u r e ,  t h i s  would r e s u l t  i n  12,500 
tons  of mineable o r e ,  and a t  $215 per t o n  
(which i s  approximately what 4.3% Be0 would br ing)  
a poss ib l e  y i e l d  ou t  of t h i s  o r e  d i k e  a lone  would 
be i n  the  neighborhood of two and th ree - fou r th s  
(2-3/41 m i l l i o n  d o l l a r s .  The above f i g u r e s ,  are of 
course ,  rough estimates but they  do tend t o  po in t  
up t h e  tremendous p o t e n t i a l  of the  be ry l  mining 
industry."  

47. M r .  Norman t e s t i f i e d  t h a t  t he  e s t ima te  t h a t  the  d ike  con- 

t a i n s  50,000 tons  of bery l  o r e  and t h e  assumption t h a t  25% of such o r e  

c o n s i s t s  of be ry l ,  made as they  were by v i s u a l  observa t ion  from the  su r -

f a c e  and wi th  inadequate  t e s t i n g  and sampling, were unwarranted. H i s  

tes t imony is c r e d i t e d  by the  Examiner. 

For example, t h e  d i s cus s ion  of bery l  f l o a t  i nd i ca t ed  t o  Loomis 
"the p o s s i b i l i t i e s  of v a s t  tonnage of b e r y l - r i c h  ores .* '  



48. Fu r the r ,  t h e  v a l u a t i o n  expressed  i n  t h e  above-quoted language 

assumed a p r i c e  of $50 per  s h o r t  t o n  u n i t  of be ry l l ium oxide.  A s h o r t  

t o n  u n i t  is e q u i v a l e n t  t o  1%of 2,000 pounds o r  20 pounds. By e v a l u a t i n g  

be ry l  w i th  a 4.3% Be0 con t en t  a t  $50 per s h o r t  t o n  u n i t ,  t h e  g e o l o g i s t  

a r r i v e d  a t  t h e  conc lus ion  t h a t  t h e  b e r y l  w a s  s a l e a b l e  a t  a p r i c e  of $215 

per  ton.  ($50.00 x  4.3 8 $215) The Examiner c r e d i t s  t h e  tes t imony of 

M r .  Norman t h a t  t h i s  f i g u r e  w a s  e n t i r e l y  u n r e a l i s t i c  at  t h e  t i m e  of t h e  

f i l i n g  i n  August 1962, even a p a r t  from t h e  f a c t  t h a t  4.3% b e r y l  w a s  no t  

s a l e a b l e .  The va lue  of b e r y l  w i th  s u b s t a n t i a l l y  h ighe r  Be0 con t en t ,  i .e. ,  

10 t o  12%, w a s  much l e s s  than  $50 per  s h o r t  ton  u n i t  a t  t h e  t i m e  of f i l i n g  

of t h e  n o t i f i c a t i o n .  

49. Testimony was given by M r .  Marbry t o  t h e  e f f e c t  t h a t  t he  1957 

-17/ 
r e p o r t  of M r .  Loomis had been up-dated i n  1961. However, no d e t a i l s  

r ega rd ing  such up-dat ing were p resen ted .  The Examiner concludes  t h a t  t h e  

d o l l a r  v a l u e s  and o t h e r  f i g u r e s  i n  t h e  Loomis r e p o r t  and used i n  t h e  o f f e r -  

i ng  c i r c u l a r  were ou tda ted  and i n a c c u r a t e  i n  t h e  manner i n d i c a t e d  above. 

The u se  of  such f i g u r e s  i n  t h e  o f f e r i n g  c i r c u l a r  f i l e d  i n  1962 w a s  unwar-

r an t ed .  (This  i s  not  t o  suggest  t h a t  t h e  f i g u r e s  were a c c u r a t e  as of t h e  

t i m e  t h e  Loomis r e p o r t  w a s  w r i t t e n  i n  1957. The i n d i c a t i o n s  throughout t h e  

tes t imony are t o  t h e  con t ra ry . )  

-17/ The Examiner rejects respondent ' s  con t en t i on  t h a t  inasmuch as M r .  Marbry 
s o  t e s t i f i e d  whi le  a w i tne s s  f o r  t h e  D iv i s i on ,  t h e  la t ter  cannot  i m -
peach o r  c o n t r a d i c t  it .  See Schoenberg v. Commissioner o f  I n t e r n a l  
Revenue, 302 F. 2d 416 (C.A. 8 ,  19621, where t h e  Court  s t a t e d :  

"A c o u r t  i s  no t  compelled t o  b e l i e v e  t h e  tes t imony o f  a w i t n e s s  
even i f  i t  i s  no t  c o n t r a d i c t e d  by d i r e c t  evidence.  Th i s  i s  
p a r t i c u l a r l y  t r u e  w i th  r ega rd  t o  a n  i n t e r e s t e d  witness.I1 

-Cf. a l s o ,  United S t a t e s  v. Freeman, 302 F. 2d 347 (C.A. 2, 1962). 
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111. CONCLUSIONS OF LAW 

From the  above t h e  Hearing Examiner concludes t h a t :  

1. Because of t he  d e f i c i e n c i e s  i n  t h e  o f f e r i n g  c i r c u l a r ,  

c o n s i s t i n g  of un t rue  s ta tements  of material f a c t s  and omissions of  o t h e r  

material f a c t s  r e l a t i n g  p a r t i c u l a r l y  t o :  

t h e  overstatements  of t he  primary and secondary 
r e se rves  of t he  Crest-Gulf wells; 

t he  d e s c r i p t i o n  of t h e  semi-proven leased land 
i n  Colorado, t he  accumulat ions of o i l  thereon 
and t h e  p o t e n t i a l  of t h e  land f o r  t h e  produc- 
t i o n  of o i l ;  

t he  d e s c r i p t i o n  of t he  lease of unproven wi ldca t  
acreage  i n  Utah, and t h e  unproven l e a s e s  i n  Wyoming; 

t he  d e s c r i p t i o n  of t h e  Marbry mining c la ims  and 
t h e i r  p o t e n t i a l  as a source of  t h e  p r o f i t a b l e  
product ion of beryl l ium, 

the  o f f e r i n g  w a s  being made i n  v i o l a t i o n  of t he  requiremen'ts of t h e  Act 

and Regulat ion A thereunder .  

2. With r e spec t  t o  t h e  mining claims,  the  o f f e r i n g  c i r c u l a r  

was d e f i c i e n t  no t  on ly  f o r  i t s  unt rue  s ta tements  and i t s  omission t o  

state m a t e r i a l f a c t s  wi th  r e spec t  t o  t he  s ta tements  made t h e r e i n ,  but  

a l s o  f o r  i t s  f a i l u r e  t o  s t a t e  material f a c t s  necessary t o  c o r r e c t  t h e  

i naccu ra t e  and misleading s ta tements  i n  t h e  g e o l o g i s t ' s  r epo r t  f i l e d  as 

part of t h e  n o t i f i c a t i o n .  Cf. Big Wedge Gold Mining Company, 1 S.E.C. 98 

(1935) ; Ooulin Mininp; Company Limited, 8 S.E.C. 116 (1940). 
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3 .  The o f f e r i n g  f a i l e d  t o  comply wi th  t h e  t e r ~ sand condi- 

t i o n s  of Regulat ion A, and p a r t i c u l a r l y  wi th  t h e  requirements  of I t e m  UA, 

> Schedule I, Form 1-A of t h e  Regula t ion ,  wi th  r e spec t  t o  t h e  mining 

A 

prope r t i e s .  I f  made, t h e  o f f e r i n g  would have contravened the  Regulat ion.  
? 

4 .  The o f f e r i n g  would be made i n  v i o l a t i o n  of Sec t ion  17(a)  
" 

of the  A c t ,  because of t he  f a l s e  and misleading s ta tements  and t h e  omis- 

s i o n s  of  material f a c t s  as ind i ca t ed  above, and t h a t  such o f f e r i n g  would 
-18/ 

ope ra t e  as a f raud  o r  d e c e i t  on purchasers  of t he  s tock .  

I V .  RECOMMENDATION 

A s  i nd i ca t ed  i n  foo tno te  1, page 2, supra,  Rule 261 provides  

f o r  t h e  i s suance  of an  o rde r  temporar i ly  suspending a  Regulat ion A exemp-

t i o n  i f  t h e  terms of t h e  Regulat ion have not been complied wi th ,  o r  t he  

o f f e r i n g  c i r c u l a r  c o n t a i n s  un t rue  s ta tements  of a material f a c t  o r  omits  
\ 

t o  state a material f a c t ,  o r  i f  t h e  o f f e r i n g  is being made i n  v i o l a t i o n  

of Sec t ion  17(a)  of the  A c t .  Rule 261 a l s o  provides  t h a t  t he  Commission, 

a f t e r  oppor tun i ty  f o r  hear ing ,  may e n t e r  a n  order  permanently suspending 

the  exemption f o r  any reason upon which it could have en te red  a temporary 

-181 Sec t ion  17(a)  of t h e  A c t  makes unlawful t h e  use  of t h e  mails o r  
f a c i l i t i e s  of i n t e r s t a t e  commerce t o  o f f e r  o r  se l l  a s e c u r i t y  by means 
of a device ,  scheme, o r  a r t i f i c e  t o  def raud ,  by a f a l s e  o r  misleading 
s ta tement  of a material f a c t ,  o r  by a t r a n s a c t i o n ,  p r a c t i c e ,  o r  course  

Q of bus iness  which o p e r a t e s  as a f raud  o r  d e c e i t  on t he  purchaser.  

No ques t ion  has  been r a i s e d  regard ing  t h e  use of mails o r  f a c i l i t i e s  
of  i n t e r s t a t e  commerce a l though no proof w a s  adduced of t he  u se  o r  
s p e c i f i c  i n t e n t  t o  use  t he se  means i n  connect ion wi th  t h e  o f f e r  o r  s a l e  
of t h e  s tock.  The Examiner concludes t h a t  t h e  f i l i n g  of t h e  o f f e r i n g  
i s  i t s e l f  some i n d i c a t i o n  of t h e  i n t e n t  t o  use t he se  means, and t h a t  i n  
any  event  a n  i n f e r ence  of such i n t e n t  i s  c l e a r l y  warranted by the  f a c t s  
and circumstances.  Cf. National Labor Re la t i ons  Board v. United A i r c r a f t  
Corporat ion.  P r a t t  a z  W h i t n e ~A i r c r a f t  Div is ion ,  324 F. 2d 128 (1963). 
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suspension o rde r .  An order  of t h e  Conmission making permanent t h e  

suspension of t h e  exemption c l e a r l y  can be supported by the f a c t s  found 

and t h e  conc lus ions  reached here in .  

I n  r eques t i ng  a u t h o r i z a t i o n  f o r  withdrawal of t h e  o f f e r i n g ,  re-

spondent obviously recognizes  t h a t  under the  circumstances here  presen t  

t h e r e  i s  no a b s o l u t e  r i g h t  of withdrawal,  even though none of t h e  secu-

rit ies have been so ld  and no l i t e r a t u r e  pe r t a in ing  t o  t h e  o f f e r i n g  has  
-20/ 

been d i s t r i b u t e d .  The r eques t ,  t h e r e f o r e ,  i s  d i r e c t e d  t o  t he  d i s c r e -  

t i o n  of t he  Commission. Although t h e  Examiner does no t  be l i eve  t h e  

record e s t a b l i s h e s  a d e l i b e r a t e  a t tempt  by respondent t o  mis represen t  t h e  

na tu re  o r  t he  p o t e n t i a l  of i t s  p r o p e r t i e s  o r  t o  conceal  f a c t s  o r  considera-  

t i o n s  important t o  t h e  eva lua t ion  of t h e  s e c u r i t i e s ,  he f i n d s  such s e r i o u s  

i naccu rac i e s  i n  t h e  o f f e r i n g  c i r c u l a r  and such careless d i s r ega rd  of t h e  

requirements  of t h e  A c t  and of Regulat ion A t h a t  he  i s  unable t o  recommend 
I 

t o  t he  Commission t h a t  t h e  r eques t  f o r  a u t h o r i z a t i o n  t o  withdraw t h e  o f f e r -  

i n g  be granted.  

-19/ Rule 261(c) provides: 

"The Commission may at any t i m e  a f t e r  n o t i c e  of and oppor tun i ty  
f o r ' h e a r i n g ,  e n t e r  an  o rde r  permanently suspending t h e  exemption 
f o r  any  reason  upon which i t  could have en t e r ed  a temporary sus-
pension o rde r  under paragraph ( a )  of t h i s  r u l e .  Any such o rde r  
s h a l l  remain i n  e f f e c t  u n t i l  vacated by t h e  Commission." 

-20/ Rule 255(e) provides  i n  par t :  

"A n o t i f i c a t i o n  o r  any e x h i b i t  o r  o t h e r  document f i l e d  as p a r t  
thereof  may be withdrawn upon a p p l i c a t i o n  un l e s s  t h e  n o t i f i c a -  
t i o n  i s  sub jec t  t o  a n  o rde r  under Rule 261 a t  t h e  t i m e  t h e  
a p p l i c a t i o n  i s  f i l e d  o r  becomes sub jec t  t o  such o rde r  w i th in  
15 days. . . . I I  
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The Examiner has  attempted he re in  t o  i n d i c a t e  those mi t i ga t ing  

f a c t o r s  which appear  t o  support  t h e  r eques t  f o r  withdrawal of t he  o f f e r -  

ing.  He recognizes  t h a t  a l though t h e  record does not  exp re s s ly  r e f l e c t  i t ,  

respondent may have r e l i e d  i n  good f a i t h  on the two Loomis r e p o r t s  from 

which the  more s e r i o u s  d e f i c i e n c i e s  i n  t h e  o f f e r i n g  c i r c u l a r  stemmed. He 

a l s o  recognizes  t h a t  t he  o f f e r i n g  c i r c u l a r  w a s  prepared by an  a t t o r n e y  

and the  geologica l  r e p o r t s  by a consu l t i ng  g e o l o g i s t  and t h a t  t o  t h i s  e x t e n t  

respondent appears  t o  have r e l i e d  uponwhat  i t  considered expe r t  advice  

i n  i ts  e f f o r t s  t o  o b t a i n  a Regulat ion A exemption. Cf. I l l owa ta  O i l  Co., 

38 S.E.C. 720 (19581. But t he  Examiner is unable t o  f i n d  i n  t he  record 

t he  "c lear  showing of good f a i t h  and of o t h e r  m i t i g a t i n g  circumstances 

i n  connection wi th  t he  def ic ienc ies ' '  which appa ren t ly  motivated t h e  

Commission t o  g r a n t  t he  reques t  f o r  withdrawal of a Regulat ion A o f f e r i n g  

i n  I l l owa ta  O i l .  The Comnission's d e c i s i o n s  i n  National Land Company of 

Arizona, e t  al . ,  39 S.E.C. 792 (19601 and San Higuel Uranium Mines, Inc. ,  

S e c u r i t i e s  A c t  Release No. 3538, (Apr i l  4 ,  19551, c i t e d  by respondent i n  

support  of the  argument t h a t  withdrawal should be permi t ted ,  are less i n  

po in t  t h a t  are those  i n  Hon-0-Co, supra,  and I n s p i r a t i o n  Lead Company, Inc. ,  

39 S.E.C. 108 (19591, where t h e  Commission denied similar r eques t s .  

-Cf. a l s o ,  the  r e c e n t  d e c i s i o n  i n  General Aeromation, Inc. ,  S e c u r i t i e s  

A c t  Release No. 4536 (September 19, 19621, where the  Comis s ion  considered 

a r eques t  t o  amend a Regulat ion A f i l i n g ,  as t o  which the  i s s u e r  a s s e r t e d  

i t  had ac ted  i n  good f a i t h w i t h o u t  i n t e n t  t o  dece ive  o r  defraud.  here 
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t he  Commission s t a t e d ,  a t  page 8 :  

"While w e  have, upon a showing of good f a i t h  and 
o t h e r  mi t iga t ing  circumstances,  permitted withdrawal 
o r  amendment of d e f i c i e n t  f i l i n g  a f t e r  commencement 
of suspension proceedings i n  c e r t a i n  l imi ted  s i t u a -  
t i o n s ,  w e  have emphasized t h a t  a c a r e f u l  and honest 
prepara t ion  i s  a n  abso lu t e  p r e r e q u i s i t e  t o  t he  
e x e r c i s e  of our  d i s c r e t i o n  i n  t h i s  area. We cannot 
countenance a p r a c t i c e  of d e l i b e r a t e  o r  even irre-
spons ib le  submission of inadequate material by 
permi t t ing  the  c o r r e c t i o n  of d e f i c i e n c i e s  found by 
our  s t a f f  i n  t h e  examination of such material [ c i t -
i ng  Aetna O i l  Dev. Co., Inc., S e c u r i t i e s  Act Release 
No. 4398 ( Ju ly  20, 1961)]." 

I n  view of t he  number and the  s e r i o u s  na tu re  of t he  d e f i c i e n c i e s  found, it 

does not appear  t h a t  a s u f f i c i e n t l y  d i l i g e n t  o r  c a r e f u l  e f f o r t  w a s  made by 

respondent t o  present  a n  accu ra t e  and adequate f i l i n g .  Cf. General 

-21/ 
Aeromat ion,  supra.  

Respondent has  also urged i n  i t s  b r i e f ,  as d id  the  i s s u e r  i n  General 
Aeromation, t h a t  i t  should have been afforded an  oppor tuni ty  t o  cor -  
r e c t  t h e  d e f i c i e n c i e s  before  t h e  i n s t i t u t i o n  of t hese  proceedings. 
The record i n  t h i s  case  con ta ins  no evidence regarding t h e  correspondence 
which took p lace  between respondent and t h e  Regional Off ice ,  bu t  i n  any 
event  t he  Commission has  disposed of t h i s  argument as support f o r  a r e -
ques t  f o r  withdrawal i n  ~ u t u a l  Employees ~rademart, Inc.,  40 S .E.C. 128, 
130 (19601, where i t  s t a t e d :  

"Nor do w e  f i n d  any substance i n  Trademart 's  complaint 
t h a t  i t  was not  g iven  a de f i c i ency  letter. Our informal 
procedure descr ibed fr 17 CFR 202.3 s t a t e s  t h a t  whi le  i t  
is  ' t h e  usual  p rac t i ce '  t o  br ing  d e f i c i e n c i e s  t o  t h e  
a t t e n t i o n  of the  i s s u e r  and t o  a f fo rd  a reasonable op- 
po r tun i ty  t o  d i s c u s s  t h e  matter and make the  necessary 
co r r ec t ions ,  such procedure ' is  not gene ra l ly  employed 
where t h e  d e f i c i e n c i e s  appear t o  stem from a d e l i b e r a t e  
a t tempt  t o  conceal o r  mislead o r  where, f o r  any o t h e r  
reason,  the  Commission deems formal proceedings neces- 
s a r y  i n  the  publ ic  i n t e r e s t . '  



Accordingly,  t h e  Hearing Examiner recommends t h a t  pdc luan t  t o  

Rule  261 of Regula t ion  A t h e  Commission e n t e r  an o r d e r  permanently 
-22/ 


suspending t h e  exemption. 

R e s p e c t f u l l y  submit ted,  

S idney  ~ l ' l m a n  
Hearing Examiner 

Washington, D. C. 
A p r i l  22, 1964 

-22/ To t h e  e x t e n t  t h a t  t h e  proposed f i n d i n g s  and conc lue ione  submit ted 
t o  t he  Hearing Examiner are i n  accord  w i th  t h e  views set f o r t h  here-  
i n  t hey  are s u s t a i n e d ,  and t o  t h e  e x t e n t  t h a t  t h e y  are i n c o n s i s t e n t  
t he r ewi th  t hey  are e x p r e s s l y  r e j e c t e d .  


