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I. THE PROCEEDINGS 

These are proceedings  pursuant  t o  S e c t i o n  15(b)  and 15A of t h e  

S e c u r i t i e s  Exchange Act of 1934 ("Exchange Act") t o  determine whether 

t h e  Commission should revoke t h e  r e g i s t r a t i o n  as a broker  and d e a l e r  of 

American Mutual Funds Se rv i ce ,  I n c . ,  now known a s  E.  H .  J an sen  Company 

( " t he  r e g i s t r a n t " ) ;  whether ,  pending f i n a l  de t e rmina t i on  of t h e  q u e s t i o n  

of r evoca t i on ,  it is necessa ry  o r  a p p r o p r i a t e  i n  t h e  publ ic  i n t e r e s t  o r  

f o r  t h e  p r o t e c t i o n  of i n v e s t o r s  t o  suspend t h e  r e g i s t r a t i o n  of t h e  r e g i s -  

t r a n t ;  whether i t  is necessa ry  o r  a p p r o p r i a t e  i n  t h e  publ ic  i n t e r e s t  o r  

f o r  t h e  p r o t e c t i o n  of i n v e s t o r s  t o  suspend f o r  a per iod  not  exceed ing  

twelve (12)  months o r  t o  expe l  r e g i s t r a n t  from membership i n  t h e  Nat ional  

-1/ 
Assoc i a t i on  of S e c u r i t i e s  Dea l e r s ,  I nc . ;  whether t h e  Commission should 

f i n d  t h a t  Louis Ve rne l l ,  Gerald M. Menaker, S t an fo rd  P i e r c e ,  Benjamin J .  

Merkle, Edward H .  J an sen ,  and Will iam R .  Bowman, o r  any of them, is a 

cause  of any o r d e r  of revoca t ion  o r  suspension which may be e n t e r e d  h e r e i n .  

The ma t t e r s  put i n  i s s u e  by t h e  o r d e r  f o r  t h e s e  proceedings ,  as 

amended, a r e :  

A .  Whether t h e  r e g i s t r a n t ,  i n  w i l l f u l  v i o l a t i o n  of S e c t i o n  

17(a )  of t h e  Exchange Act and Rule 17 CFR 240.17a-5, promulgated by t h e  

Commission thereunder ,  f a i l e d  t o  f i l e  a r e p o r t  of f i n a n c i a l  c o n d i t i o n  as 

of a d a t e  w i t h i n  t h e  ca l enda r  yea r  1960 and V e r n e l l ,  Menaker and P i e r c e  

caused,  a i d e d ,  a b e t t e d ,  counse l l ed ,  commanded, induced and procured such 

-1/ The r e g i s t r a n t  was a member of t h e  N.A.S.D. d u r i n g  t h e  per iods  when 
t h e  a c t i v i t i e s  mentioned i n  t h e  o r d e r  f o r  t h e  proceedings  h e r e i n  
occur red .  However, t h e  unders igned has  been adv ised  t h a t  i t  was 
expe 1l ed  from membership i n  March, 1963. 



v i o l a t i o n  by t h e  r e g i s t r a n t .  

B.  Whether,  d u r i n g  t h e  p e r i o d  a p p r o x i m a t e l y  J a n u a r y ,  1959 t o  

approx i m a t e l y  September 14 ,  1961,  r e g i s t r a n t  f a i l e d  t o  make and keep c u r r e n t  

c e r t a i n  books and r e c o r d s  i n  w i l l f u l  v i o l a t i o n  of S e c t i o n  1 7 ( a )  of t h e  

Exchange Act and Rule  17 CFR 240.17a-3 t h e r e u n d e r  and H e r n e l l ,  Menaker and 

-3 / 
P i e r c e  c a u s e d ,  a i d e d  and a b e t t e d  s u c h  v i o l a t i o n  by t h e  r e g i s t r a n t .  

C. Whether,  d u r i n g  t h e  above-mentioned p e r i o d ,  t h e  r e g i s t r a n t  

changed its p l a c e  of b u s i n e s s  and f a i l e d  t o  prompt ly  f i l e  a n  amendment t o  

i t s  b r o k e r - d e a l e r  r e g i s t r a t i o n  r e p o r t i n g  i t s  change of  a d d r e s s  i n  w i l l f u l  

v i o l a t i o n  of  S e c t i o n  1 5 ( b )  of t h e  Exchange Act and Rule  17 CFR 240.15b-2 

t h e r e u n d e r ,  and V e r n e l l ,  P i e r c e  and Menaker c a u s e d ,  a i d e d  and a b e t t e d  s u c h  

v i o l a t i o n  by t h e  r e g i s t r a n t .  

D.  It is f u r t h e r  a l l e g e d  i n  t h e  o r d e r  t h a t  t h e  a fo remen t ioned  

amendment r e g u l a t i o n s  were  w i l l f u l l y  v i o l a t e d  by t h e  r e g i s t r a n t  f rom approx-  

i m a t e l y  t h e  midd le  of September ,  1961 t o  a p p r o x i m a t e l y  t h e  middle  of 

-2/ Every r e g i s t e r e d  b r o k e r - d e a l e r ,  pu r suan t  t o  t h e  above p r o v i s i o n s ,  i s  
r e q u i r e d  t o  f i l e  a r e p o r t  of  h i s  f i n a n c i a l  c o n d i t i o n  as of a d a t e  
w i t h i n  e a c h  c a l e n d a r  y e a r .  

-3 / The above p r o v i s i o n s  a r e  t h e  s o - c a l l e d  "bookkeeping o r  r e c o r d - k e e p i n g  
r u l e H  which  p r e s c r i b e s  i n  d e t a i l  t h e  b l o t t e r s ,  l e d g e r s ,  and o t h e r  

. . -4 / Every r e g i s t e r e d  b r o k e r - d e a l e r ,  p u r s u a n t  t o  t h e s e  p r o v i s i o n s ,  i s  
r e q u i r e d  t o  prompt ly  f i l e  a n  amendment t o  i t s  b r o k e r - d e a l e r  r e g i s -
t r a t i o n  i f  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  t h e  o r i g i n a l  a p p l i c a t i o n  o r  
a n y  amendment supp lemen ta l  t h e r e t o  is o r  becomes i n a c c u r a t e  f o r  a n y  



I 

I 

October ,  1961 i n  t h a t  Benjamin J .  Merkle performed f u n c t i o n s  f o r  t h e  

r e g i s t r a n t  similar t o  t hose  of a n  o f f i c e r  and d i r e c t o r  and d i r e c t l y  o r  

i n d i r e c t l y  c o n t r o l l e d  t h e  bus ine s s  of t h e  r e g i s t r a n t  d u r i n g  t h a t  p e r i o d ,  

bu t  no amendment was f i l e d  r e p o r t i n g  t h i s  i n fo rma t ion ,  and Verne l l  and 

Merkle caused ,  a i ded  and a b e t t e d  such  v i o l a t i o n s  by t h e  r e g i s t r a n t .  

E. The record-keep ing  requirements  are a l s o  a l l e g e d  t o  have 

been w i l l f u l l y  v i o l a t e d  by t h e  r e g i s t r a n t ,  a i ded  and a b e t t e d  by Verne l l  

and Merkle, d u r i n g  t h e  aforement ioned per iod from mid-September, 1961 t o  

approximately  mid-October, 1961. 

F .  An a d d i t i o n a l  i s s u e  r a i s e d  is  whether ,  d u r i n g  t h e  a f o r e -  

mentioned per iod  t h e  r e g i s t r a n t  w i l l f u l l y  v i o l a t e d  t h e  n e t  c a p i t a l  pro- 

v i s i o n s  of t h e  Exchange Act and r u l e s  promulgated thereunder  and Verne1 1 

-5 / 
and Menaker caused t h e  v i o l a t i o n .  A r e l a t e d  i s s u e  r a i s e d  i n  t h e  o r d e r  i s  

whether ,  d u r i n g  t h e  same per iod  r e g i s t r a n t  induced,  and Ve rne l l  and Merkle 

caused t h e  r e g i s t r a n t  t o  induce o t h e r s  t o  purchase s e c u r i t i e s  from i t  and 

t o  sell  s e c u r i t i e s  t o  it upon t h e  r e p r e s e n t a t i o n  t h a t  it w a s  a b l e  and ready 

t o  meet a l l  l i a b i l i t i e s  i n  connec t ion  w i th  i ts b u s i n e s s  when, i n  f a c t ,  i t s  

l i a b i l i t i e s  exceeded i ts assets and i t  w a s  unab le  t o  meet i ts c u r r e n t  

-5 A r e g i s t e r e d  b roke r -dea l e r ,  pursuant  t o  t h e  p rov i s i ons  of S e c t i o n  

commerce t o  e f f e c t  t r a n s a c t i o n s  i n  and t o  induce t h e  s a l e  of s e c u r i -
t ies ,  o the rw i se  than  on a n a t i o n a l  s e c u r i t i e s  exchange, when t h e  
aggrega te  indeb tedness  of t h e  r e g i s t r a n t  exceeds  2.000 Der centum of 



I l i a b i l i t i e s ,  a l l  i n  v i o l a t i o n  of t h e  a n t i - f r a u d  p rov i s i ons  of t h e  

S e c u r i t i e s  Acts .  

G. An a d d i t i o n a l  i s s u e  r a i s e d  is whether t h e r e  w a s  a change 

i n  t h e  ownership and management of t h e  r e g i s t r a n t ,  i n c lud ing  a change of 

name of t he  company, and r e g i s t r a n t  w i l l f u l l y  v i o l a t e d  t h e  amendment 

requirements  set f o r t h  above i n  f a i l i n g  t o  p roper ly  f i l e  an  amendment 

r e p o r t i n g  t h i s  in format ion  and Edward H .  Jansen and W i l l i a m  R .  Bowman 

caused ,  a i ded  and a b e t t e d  t h i s  v i o l a t i o n .  

H .  It is f u r t h e r  a l l e g e d  t h a t  from t h e  per iod  from approx- 

imate ly  October 15, 1961 t o  approximately  December 18,  1961 t h e  r e g i s t r a n t ,  

a ided  and a b e t t e d  by Bowman and J a n s e n ,  v i o l a t e d  t h e  ne t  c a p i t a l  p rov i s i ons  

set f o r t h  above as w e l l  as t h e  f i n a n c i a l  solvency r e p r e s e n t a t i o n  a l s o  set 

ou t  above. /I. The p r ov i s i ons  r e q u i r i n g  t h e  f i l i n g  of a f i n a n c i a l  r e p o r t  

annua l l y  were a l s o  a l l e g e d l y  v i o l a t e d  i n  1961 by t h e  r e g i s t r a n t ,  a ided  and 

a b e t t e d  by Bowman and Jansen,  

Pursuant  t o  n o t i c e ,  a h e a r i n g  was he ld  i n  M i a m i ,  F l o r i d a  be fo r e  t h e  

unders igned Hear ing Examiner. The Div i s ion  w a s  r ep r e sen t ed  by counse l .  

240.10b-5 and 15c l -2)  the reunder  and Sec t i on  1 7 ( a )  of t h e  s e c u r i t i e s  
Act .  The e f f e c t  of t h e s e  p rov i s i ons ,  a s  a p p l i c a b l e  h e r e ,  is t o  make 
unlawful t h e  u se  of t h e  mails o r  f a c i l i t i e s  of i n t e r s t a t e  commerce 
i n  connec t ion  w i t h  t h e  purchase o r  sale of any s e c u r i t y  by means of a 
dev i ce  t o  de f r aud ,  an un t rue  o r  mis lead ing  s t a t emen t  of a m a t e r i a l  
f a c t ,  o r  any a c t ,  p r a c t i c e  o r  cou r se  of bus ine s s  which o p e r a t e s  o r  
would o p e r a t e  as a f r aud  o r  d e c e i t  upon a customer.  



V e r n e l l ,  a n  a t t o r n e y ,  appeared and r ep re sen t ed  h imse l f .  Menaker and P i e r c e  

were r ep r e sen t ed  by counse l .  There  were no o t h e r  appearances .  

Se rv i ce  w a s  e f f e c t e d  u p o i t h e  r e g i s t r a n t  by t h e  send ing  of a copy of 

t h e  o r d e r  f o r  t h e s e  proceedings  t o  i t  i n  c a r e  of Ve rne l l ,  who w a s  l i s t e d  

as i t s  p r e s i d e n t  i n  t h e  last document f i l e d  on i t s  behalf  w i th  t h e  Commis- 

s i o n  d e a l i n g  w i t h  i t s  r e g i s t r a t i o n .  Se rv i ce  w a s  a l s o  made by r e g i s t e r e d  

mail on Jansen and Merkle (Div.  Exs. 1  and 2 ) .  Bowman a l s o  rece ived  n o t i c e  

of t h e  proceeding as evidenced by t h e  record  of correspondence w i th  him 

wi th  r e f e r e n c e  t o  t h e  proceeding (Div.  Ex. 4B). The o r i g i n a l  o r d e r  f o r  t h e  

proceeding gave t h e  persons  named t h e r e i n  n o t i c e  t h a t  a pub l i c  h e a r i n g  f o r  

t h e  purpose of t a k i n g  evidence would be h e l d  at a t ime and p l ace  t o  be 

f i x e d ,  and b e f o r e  a h e a r i n g  examiner t o  be de s igna t ed ,  by f u r t h e r  o r d e r .  

While t h e  record  i n d i c a t e s  t h a t  d i f f i c u l t i e s  were encountered i7 s e r v i n g  

Merkle wi th  f u r t h e r  o r d e r s  i s sued  i n  t h e  proceeding,  t h e  underdigned con-

-7 / 
eludes t h a t  e f f e c t i v e  s e r v i c e  was made upon a11 t h e  p a r t i e s  respondent .  

~t t h e  conc lu s ion  of t h e  p r e s e n t a t i o n  of ev idence ,  oppo r tun i t y  w a s  

a f fo rded  t h e  p a r t i e s  t o  state t h e i r  p o s i t i o n s  o r a l l y  on t h e  r eco rd .  Oral  

argument w a s  p resen ted  on behalf  of a l l  t h e  p a r t i e s  r ep r e sen t ed  a t  t h e  

hea r i ng .  Opportuni ty  w a s  t hen  a f fo rded  t h e  p a r t i e s  f o r  f i l i n g  proposed 

f i n d i n g s  of f a c t  o r ' c o n c l u s i o n s  of law, o r  bo th ,  t o g e t h e r  w i th  b r i e f s  i n  

suppor t  t h e r e o f .  Proposed f i n d i n g s  and b r i e f s  were submit ted on behalf  

of a l l  t h e  p a r t i e s  a t  t h e  hea r i ng .  Upon t h e  e n t i r e  record  and from h i s  

obse rva t i on  of t h e  w i tne s se s ,  t h e  unders igned makes t h e  fo l lowing:  

-71 Harwyn S e c u r i t i e s ,  I n c . ,  Exch. Act Rel. No. 7153, October 4 ,  1963. 
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I f .  	*FINDINGS OF FACT AND LAW 

A. 	 The R e p i s t r a n t  

1. The r e g i s t r a n t ,  a F l o r i d a  c o r p o r a t i o n  i n c o r p o r a t e d  on October  

27. 1958, f i l e d  i t s  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  as a b r o k e r - d e a l e r  on 

November 24, 1958. I n  i t s  a p p l i c a t i o n ,  Menaker was l i s t e d  as p r e s i d e n t ;  

Verne11 as v i c e - p r e s i d e n t  ; and P i e r c e  as s e c r e t a r y -  t r e a s u r e r .  Menaker and 

P i e r c e  were a l s o  named as persons  who owned 10% o r  more of t h e  common s t o c k  

of r e g i s t r a n t .  I n  a n o t e  a t t a c h e d  t o  a balance s h e e t  submi t t ed  w i t h  t h e  

a p p l i c a t i o n  it was s t a t e d  t h a t  t h e  r e g i s t r a n t  would a c t  as a d e a l e r  i n  

over - the -counte r  s e c u r i t i e s ,  p r i m a r i l y  mutual f u n d s ,  and would n o t  m a i n t a i n  

p o s i t i o n s  e i t h e r  f o r  i ts own account  o r  f o r  t h e  account  of o t h e r s .  

2.  I n  a n  amendment f i l e d  on December 15,  1958, Menaker, Verne11 

and P i e r c e  w e r e . a l s o  l i s t e d  as d i r e c t o r s .  The r e g i s t r a t i o n  became e f f e c t i v e  

on December 24,  1958. On February  27, 1959 a n  a d d i t i o n a l  amendment was 

f i l e d  w i t h  t h e  Commission n o t i n g  a change of a d d r e s s  from V e r n e l l ' s  o f f i c e  

t o  12,430 W. D i x i e  Highway, N .  M i a m i ,  F l o r i d a .  

3 .  During t h e  p e r i o d s  covered  by t h e  o r d e r  f o r  t h e s e  p roceed ings ,  

changes  occur red  i n  t h e  c o n t r o l  and o p e r a t i o n s  of t h e  r e g i s t r a n t .  These 

w i l l  be d e a l t  w i t h  i n  later s e c t i o n s  of t h i s  d e c i s i o n .  

B. 	 V i o l a t i o n s  by t h e  r e g i s t r a n t  
d u r i n g  t h e  p e r i o d  from J a n u a r y ,  
1959 t o  September 14,  1961 

4 .  The management and c o n t r o l  of t h e  r e g i s t r a n t  remained unchanged 

from t h e  t ime of its r e g i s t r a t i o n  u n t i l  September 14, 1961. It is a l l e g e d  

t h a t  d u r i n g  t h a t  pe r iod  v i o l a t i o n s  occur red  of t h e  record-keep ing  r e q u i r e -  

ments,  r e g i s t r a t i o n  amendment p r o v i s i o n s ,  and t h e  f i n a n c i a l  r e p o r t i n g  



requ i r ements  : 

1. 	 F a i l u r e  t o  make and keep c u r r e n t  
p r o p e r  books and r e c o r d s  

5 .  The record  i n d i c a t e s  t h a t  t h e  r e g i s t r a n t  d i d  no t  immediate ly  

commence o p e r a t i o n s  a f t e r  i t s  r e g i s t r a t i o n  became e f f e c t i v e .  Its d a i l y  

b l o t t e r  i n d i c a t e s  t h a t  i t s  f i r s t  t r a n s a c t i o n  took  p l a c e  on A p r i l  8 ,  1959 

and i t s  last t r a n s a c t i o n  b e f o r e  September ,  1961 w a s  on J u l y  2 ,  1959. There  

w a s  a t o t a l  of 14 t r a n s a c t i o n s  ( T r .  p.  9 1 ) .  

6. I n  May, 1959, John  Olden,  a s e c u r i t i e s  i n v e s t i g a t o r  on t h e  

Commission's s t a f f ,  went t o  t h e  p remises  of t h e  r e g i s t r a n t  on W .  D i x i e  

Highway, N .  M i a m i ,  F l a .  f o r  t h e  purpose  of c o n d u c t i n g  a r o u t i n e  b roker -  

d e a l e r  i n s p e c t i o n .  He met and spoke w i t h  P i e r c e  and proceeded t o  a t t e m p t  

a n  examina t ion  of t h e  r e g i s t r a n t ' s  books and r e c o r d s .  He t e s t i f i e d  t h a t  

he  found t h e r e  were no books and r e c o r d s  a v a i l a b l e ,  b u t  t h a t  h e  w a s  a b l e  

t o  de te rmine  t h e  approximate  f i n a n c i a l  p o s i t i o n  of t h e  r e g i s t r a n t  from 

r a w  material f u r n i s h e d  him. Olden e x p l a i n e d  t h e  bookkeeping requ i rements  

t o  P i e r c e  i n  d e t a i l  as w e l l  as t h e  requ i rements  of t h e  n e t  c a p i t a l  r u l e  

and t h e  f i n a n c i a l  r e p o r t i n g  r e q u i r e m e n t s .  

7 .  P i e r c e  a d m i t t e d  t h a t  a t  t h e  t i m e  of Olden ' s  i n s p e c t i o n  t h e  o n l y  

w r i t t e n  r e c o r d  of t r a n s a c t i o n s  t h a t  t h e  r e g i s t r a n t  ma in ta ined  was a c r u d e  

g e n e r a l  l e d g e r  ( T r .  193). A f t e r  he  r e c e i v e d  a d v i c e  from Olden and h i s  

a c c o u n t a n t  he  s e t  up a d a i l y  b l o t t e r .  He s t a t e d  t h a t  t h e s e  and c e r t a i n  

o t h e r  s h e e t s ,  which were main ta ined ,  a c c u r a t e l y  r e f l e c t e d  t h e  t r a n s a c t i o n s  

of t h e  r e g i s t r a n t .  

8. It is c l e a r  from t h e  t e s t imony  t h a t  at no time d u r i n g  t h e  p e r i o d  

involved h e r e  d i d  t h e  r e g i s t r a n t  m a i n t a i n  a l l  t h e  books and r e c o r d s  set 
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t h a t  t h e  r e c o r d s  were  s u f f i c i e n t  and a d e q u a t e  i n  v i ew o f  t h e  b u s i n e s s  con-

d u c t e d  by t h e  r e g i s t r a n t  and a c c u r a t e l y  r e f l e c t e d  i t s  b u s i n e s s .  The Com- 

m i s s i o n  h a s  h e l d  t h a t  t h e  r e c o r d - k e e p i n g  r e q u i r e m e n t s  must be s t r i c t l y  

f o l l o w e d  by r e g i s t r a n t s  and  t h e y  c a n n o t  d e c i d e  f o r  t h e m s e l v e s  what r e c o r d s  

are 	n e c e s s a r y  i n  t h e i r  p a r t i c u l a r  case. I n  Midland S e c u r i t i e s ,  I n c . ,  40  

S.E.C. 333 ( 1 9 6 0 ) ,  t h e  Commission s t a t e d :  c 

5 

" A p p l i c a n t s  assert t h a t  a11 t h e i r  t r a n s a c t  i o n s  
c o u l d  be  c o m p l e t e l y  r e c o n s t r u c t e d  f r o m  t h e  books  
and r e c o r d s  which were m a i n t a i n e d .  However. as w e  
s t a t e d  i n  O lds  & Company, -20/ 'The r e q u i r e m e n t s  
t h a t  books be  k e p t  c u r r e n t  . . . and i n  p r o p e r  
f o r m  are i m p o r t a n t  and  are a k e y s t o n e  o f  t h e  s u r -
v e i l l a n c e  of r e g i s t r a n t s  and NASD members w i t h  
which w e  and t h e  NASD are c h a r g e d  i n  t h e  i n t e r e s t  
o f  a f f o r d i n g  p r o t e c t i o n  t o  i n v e s t o r s .  It is 
o b v i o u s  t h a t  f u l l  compl i ance  w i t h  t h o s e  r e q u i r e -  
ments  must b e  e n f o r c e d ,  and r e g i s t r a n t s  c a n n o t  
be  p e r m i t t e d  t o  d e c i d e  f o r  t h e m s e l v e s  t h a t  i n  
t h e i r  own p a r t i c u l a r  c i r c u m s t a n c e s  compl i ance  
w i t h  some o r  a l l  i s  n o t  n e c e s s a r y . '  

-20/ 37 S.E.C. 23 (19561."  
( p p .  339-40) 

9 .  The  u n d e r s t a n d  c o n c l u d e s  t h a t  t h e  r e g i s t r a n t  v i o l a t e d  t h e  

r e c o r d - k e e p i n g  r e q u i r e m e n t s  of  t h e  Exchange Act  as c h a r g e d ,  S e c t i o n  1 7 ( a )  

of  t h e  Exchange A c t  and Rule 17 CFR 240.17a-3 t h e r e u n d e r ,  and  t h a t  t h e s e  

-8/ 
v i o l a t i o n s  were w i l l f u l .  

2. 	 F a i l u r e  t o  c o r r e c t  i n f o r m a t i o n  
i n  t h e  r e g i s t r a t i o n  a p p l i c a t i o n  

10. The  r e g i s t r a n t ,  on  F e b r u a r y  27 ,  1959, had f i l e d  a n  amendment 

t o  i t s  r e g i s t r a t i o n  a p p l i c a t i n g  n o t i n g  a change  o f  a d d r e s s  t o  12 ,430 W .  

D i x i e  Highway, N. M i a m i ,  F l o r i d a .  P i e r c e  test i f  i e d  t h a t  t h e  r e g i s t r a n t  

-8/ L o u i s  B. C h e r r y ,  d b a  Kennedy, Levy & Co., Exch. Act  Rel. No. 7234 
(Feb.  12 ,  1964) .  



conducted i t s  b u s i n e s s  at t h i s  a d d r e s s  u n t i l  J u l y ,  1959 when i t  ceased 

o p e r a t i o n s .  The o f f i c e  was t h e n  c l o s e d ,  bu t  a fo rward ing  a d d r e s s  f o r  t h e  

r e c e i p t  of mail was l e f t  at a l o c a l  pos t  o f f  i c e .  It is conceded t h a t  no 

amendment w a s  f i l e d  n o t i f y i n g  t h e  Commission of t h e  removal by t h e  r e g i s -  

t r a n t  from t h e  a d d r e s s  l i s t e d  as i t s  p r i n c i p a l  p l a c e  of b u s i n e s s  nor  i s  

t h e r e  any change l i s t e d  i n  t h e  a d d r e s s  it f u r n i s h e d ,  i ts  b u s i n e s s  a d d r e s s ,  

as t h e  p l a c e  where n o t i c e  could  be s e n t  of any proceeding b e f o r e  t h e  

Commission. 

11. It i s  urged t h a t  t h e  r e g i s t r a n t  w a s  no t  under a n  o b l i g a t i o n  t o  

n o t i f y  t h e  Commission of a change i n  i t s  p l a c e  of b u s i n e s s  s i n c e  it w a s  

o u t  of b u s i n e s s  and no t  t r a n s a c t i n g  any b r o k e r - d e a l e r  b u s i n e s s .  It is  

a l s o  po in ted  o u t  t h a t  t h e  r e g i s t r a n t  mainta ined a p o s t  o f f i c e  box i n  

Hia leah  f o r  t h e  r e c e i p t  of m a i l  ( T r .  3 3 ) .  A le t ter  s e n t  from t h e  Regional 

O f f i c e  of t h e  Commission i n  A t l a n t a  f u r t h e r  i n d i c a t e s  t h a t  t h e  s t a f f  was 

A 
a p p r i s e d  by February ,  1961 t h a t ,  no b u s i n e s s  had been t r a n s c t e d  by t h e  r e g i s -  

17 

t r a n t  f o r  approx imate ly  a y e a r  and a h a l f  and knew of a new b u s i n e s s  

a d d r e s s  f o r  P i e r c e  and Menaker. 

12. A r e g i s t r a n t  i s  r e q u i r e d  t o  promptly n o t i f y  t h e  Commission by 

a n  a p p r o p r i a t e  amendment i f  t h e  i n f o r m a t i o n  c o n t a i n e d  i n  i t s  a p p l i c a t i o n  

f o r  r e g i s t r a n t  o r  any supplement t h e r e t o  becomes i n c o r r e c t .  The in format ion  

c o n t a i n e d  i n  t h e  a p p l i c a n t ' s  r e g i s t r a t i o n  d i d  become i n c o r r e c t  when i t  no 

longer  c a r r i e d  on any b u s i n e s s  at t h e  a d d r e s s  it l i s t e d  as i t s  p r i n c i p a l  

p l a c e  of b u s i n e s s .  The f a c t  t h a t  s t a f f  members of t h e  Commission e v e n t u a l l y  

l ea rned  of t h e  c l o s i n g  down of t h e  b u s i n e s s  and t h e  change of a d d r e s s  d i d  
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n o t  e x c u s e  t h e  r e g i s t r a n t  from t h e  o b l i g a t i o n  t o  f i l e  a p r o p e r  amendment. 

The r equ i remen t  f o r  t h e  f i l i n g  of  a n  amendment i n  a n  a p p r o p r i a t e  c a s e  is  

a n  i m p o r t a n t  p a r t  of  t h e  r e g u l a t o r y  sys t em of c o n t r o l  of  t h e  o p e r a t i o n s  

of  r e g i s t e r e d  b r o k e r - d e a l e r s .  It is  conc luded  t h a t  t h e  f a i l u r e  of  t h e  

r e g i s t r a n t  t o  f i l e  t h e  n e c e s s a r y  amendment r e q u i r e d  h e r e i n  w a s  a w i l l f u l  

v i o l a t i o n  i n  t h a t  no e f f o r t  was made by it f o r  a l o n g  p e r i o d  of  t i m e  t o  

meet t h e  o b l i g a t i o n s  imposed o n  i t .  

3 .  	 F a i l u r e  t o  f i l e  a r e p o r t  of  
f i n a n c i a l  c o n d i t i o n  as of t h e  
d a t e  w i t h i n  t h e  c a l e n d a r  y e a r  
1960 

13. The r e g i s t r a n t  f i l e d  a r e p o r t  of  i ts  f i n a n c i a l  c o n d i t i o n  i n  

1959 as r e q u i r e d  by t h e  a p p l i c a b l e  s t a t u t e  and t h e  r u l e  promulgated  t h e r e -

under .  No s u c h  r e p o r t  was f i l e d  f o r  1960. 

14. When t h e  r e g i s t r a n t  was n o t i f i e d  t h a t  i t s  r e g i s t r a t i o n  had 

become e f f e c t i v e  on  December 24 ,  1958,  i t s  a t t e n t i o n  was s p e c i f i c a l l y  

c a l l e d  t o  t h e  r equ i remen t  f o r  t h e  f i l i n g  of  a n n u a l  r e p o r t s  of  f i n a n c i a l  

c o n d i t i o n .  By let ter  d a t e d  F e b r u a r y  20,  1961 i t  w a s  n o t i f i e d  t h a t  i t  had 

v i o l a t e d  Rule  17a-5  by n o t  y e t  f i l i n g  a r e p o r t  of  i ts  f i n a n c i a l  c o n d i t i o n  

f o r  t h e  y e a r  1960. It w a s  r e q u e s t e d  t o  f i l e  t h i s  r e p o r t  no later t h a n  

March 3 1 ,  1961. P i e r c e  r e c e i v e d  t h i s  le t ter  on b e h a l f  of  t h e  r e g i s t r a n t .  

The r e g i s t r a n t  made no e f f o r t  t o  comply w i t h  t h e  r e q u e s t .  P i e r c e  ack -  

nowledged r e c e i v i n g  t h e  letter and f u r t h e r  t e s t i f i e d  t h a t  h e  d i s c u s s e d  i t  

w i t h  Menaker and t h e y  a g r e e d  t h a t  t h e y  c o u l d  no t  a f f o r d  t o  spend t h e  es-

t i m a t e d  $100 t o  $150 n e c e s s a r y  t o  p r e p a r e  a c e r t i f i e d  s t a t e m e n t  ( T r .  194- 195) .  

-9 / L o u i s  B.  C h e r r y ,  d b a  Kennedy, Levy & Co., supra. 



He f u r t h e r  s t a t e d  tha t '  h e  and Menaker had decided t o  n o t i f y  t h e  Commission 

t h a t  t h e  r e g i s t r a n t  was no longer  i n  bus ine s s  bu t  t h a t  t h i s  was never 

done ( T r .  183, 184).  

15. It i s  urged t h a t  t h e  r e g i s t r a n t  d i d  no bus ine s s  i n  1960 and 

t h a t  s t a f f  members of t h e  Commission lea rned  of t h i s  f a c t .  
5 


16. The Commission ha4 emphasized t h e  g r e a t  importance of broker-

d e a l e r  compliance w i th  i t s  f i n a n c i a l  r e p o r t i n g  requirement .  I n  W .  Leonard 

and Company, I n c , ,  39 S.E.C. 726, 727 (19601, it s t a t e d  "The requirement 

t h a t  annual  f i n a n c i a l  r e p o r t s  be f i l e d  on time and i n  proper  form i s  a 

keystone of t h e  s u r v e i l l a n c e  of r e g i s t e r e d  b roke r -dea l e r s  w i th  which w e  

are charged i n  t h e  i n t e r e s t  of a f f o r d i n g  p r o t e c t i o n  t o  i n v e s t o r s ,  and f u l l  

-10/ 
compliance w i th  it i s  e s s e n t i a l . "  Asser ted i n a c t i v i t y  of a r e g i s t r a n t ,  

even f o r  a number of y e a r s ,  h a s  been he ld  no defense  t o  a f i n d i n g  of w i l l -

-11/ 
f u l  v i o l a t  i on  of t h e  f i n a n c i a l  r e p o r t i n g  requirements .  

17. It is  concluded t h a t  t h e  r e g i s t r a n t  v i o l a t e d  t h e  f  i n a n c t a l  

r e p o r t i n g  requirements  and t h a t  i n  view of i t s  d i s r e g a r d  of t h i s  ob l i ga -  

t i o n ,  when i t s  a t t e n t i o n  w a s  s p e c i f i c a l l y  c a l l e d  t o  t h e  n e c e s s i t y  of 

f i l i n g ,  t h e  v i o l a t i o n  was w i l l f u l .  

4 .  	 R e s p o n s i b i l i t y  of t h e  
i n d i v i d u a l  respondents  

18. The U i v i i i o n  con tends  t h a t  Menaker, P i e r c e ,  and Verne11 a ided  

and a b e t t e d  t h e  v i o l a t  i ons  found above. 

-10/ See a l s o  Sec.  Exch. Act R e l .  No. 7112 (Aug. 6 ,  1963). 

-11/ 	Robert E. S e c h l e r  & Assoc i a t e s ,  Inc . ,  Exch. Act R e t .  7012 (Feb. 1, 1963); 
S c i e n t i f i c  I n v e s t o r s  Corpora t ion ,  Exch. Act R e l .  7126 (Aug. 27, 1963);  
John B. S u l l i v a n ,  dba John B. S u l l i v a n  Company, 38 S.E.C. 643 (1958).  



19. During t h e  p e r i o d  when t h e  above v i o l a t i o n s  o c c u r r e d ,  Menaker 

was p r e s i d e n t  and d i r e c t o r  of t h e  r e g i s t r a n t  and P i e r c e  was s e c r e t a r y -

t r e a s u r e r  and a d i r e c t o r .  Each owned 12 s h a r e s  of t h e  25% s h a r e s  of s t o c k  

of t h e  r e g i s t r a n t  o u t s t a n d i n g .  They were i n  a c t i v e  c o n t r o l  of i t s  opera -

t i o n s .  I n  view of t h e i r  p o s i t i o n s  i n  t h e  r e g i s t r a n t ' s  o r g a n i z a t i o n  and 

t h e i r  own f i n a n c i a l  i n t e r e s t ,  t h e y  were under  a d i r e c t  o b l i g a t i o n  t o  s e e  

t o  i t  t h a t  t h e  r e g i s t r a n t ' s  b u s i n e s s  was conducted i n  compliance w i t h  

a p p l i c a b l e  s t a t u t e s  and r u l d s .  By t h e i r  f a i l u r e  t o  c a r r y  o u t  t h i s  respon-  

s i b i l i t y ,  t h e y  a i d e d  and a b e t t e d  i n  t h e  w i l l f u l  v i o l a t i o n s  of t h e  r e g i s t r a n t  

29. V e r n e l l  t e s t i f i e d  t h a t  he  organized t h e  r e g i s t r a n t  c o r p o r a t i o n  

as a f a v o r  t o  Menaker and P i e r c e ,  r e c e i v i n g  no f e e  t h e r e f o r  and t h a t  h e  

assumed t h e  o f f i c e  of y i c e - p r e s i d e n t  and d i r e c t o r  o n l y  t o  round o u t  t h e  

number of o f f i c e r s  and d i r e c t o r s  r e q u i r e d  f o r  i n c o r p o r a t i o n ,  t h a t  he  never  

had any f i n a n c i a l  i n t e r e s t  i n  t h e  r e g i s t r a n t  as of t h i s  pe r iod  and knew 

n o t h i n g  of i t s  b u s i n e s s  o p e r a t i o n s  and w a s  merely a dummy o f f i c e r  and 

-12/ 
d i r e c t o r .  The ev idence  does  suppor t  V e r n e l l ' s  c o n t e n t i o n s  as t o  h i s  

..7 
connec t ion  w i t h  t h e  r e g i s t r a n t  d u r i n g  t h e  pe r iod  J a n u a r y  19,  1958 t o  

September 14, 1961. H e  d i d  have knowledge from h i s  work i n  i n c o r p o r a t i n g  
* 

t h e  r e g i s t r a n t  t h a t  i f s  a c t i v i t i e s  would be c o n f i n e d  t o  t h e  sale of mutual 

f u n d s ;  h i s  o f f i c e  w a s  o r i g i n a l l y  l i s t e d  as t h e  p r i n c i p a l  p l a c e  of b u s i n e s s  

of t h e  r e g i s t r a n t ,  and he  d i d ,  i n  a g e n e r a l  way, have knowledge of t h e  

b u s i n e s s  o p e r a t i o n s  of t h e  b u s i n e s s  c a r r i e d  on by P i e r c e  and Menaker. 

However, he  d i d  not  t a k e  a n  a c t i v e  p a r t  i n  t h e  r e g i s t r a n t ' s  a f f a i r s .  

-121 V e r n e l l  d i d  own 1%s h a r e s .  There  i s  no proof t h a t  t h e s e  were a n y t h i n g  
bu t  o u a l i f v i n e  s h a r e s .  
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30. The Commission, i n  numerous d e c i s i o n s ,  h a s  c l e a r l y  i n d i c a t e d  

t h a t  w i t h  r e g a r d  t o  r e s p o n s i b i l i t y  under  t h e  S e c u r i t i e s  A c t s ,  o f f i c e r s  and 

d i r e c t o r s  cannot  d i v o r c e  themselves  from t h e  r e s p o n s i b i l i t y  of t h e i r  o f f i c e s  

by t a k i n g  no i n t e r e s t  i n  t h e  a f f a i r s  of a r e g i s t r a n t  and assuming a 

q u i e s c e n t  o r  dummy p o s i t i o n .  It h a s  r e j e c t e d  c o n t e n t i o n s  of l ack  of 

knowledge of t h e  s e c u r i t i e s  b u s i n e s s ,  l ack  of p a r t i c i p a t i o n  i n  t h e  a f f a i r s  

of t h e  r e g i s t r a n t  and i n a b i l i t y  t o  v i s i t  i t s  o f f i c e s  d u r i n g  t h e  t i m e  of  t h e  
-13/ 

a l l e g e d  v i o l a t i o n s .  The Commission po in ted  ou t  i n  t h e  A l d r i c h  c a s e  t h a t  

a p r i n c i p a l  o f f i c e r ,  d i r e c t o r  and s t o c k h o l d e r  of a r e g i s t e r e d  b r o k e r - d e a l e r  

h a s  a d u t y  t o  keep himself  informed of t h e  r e g i s t r a n t ' s  f i n a n c i a l  c o n d i t i o n  

and t o  t a k e  t h o s e  s t e p s  necessa ry  t o  i n s u r e  compliance w i t h  a p p l i c a b l e  

r e g u l a t i o n s .  

31. While many of t h e  c o r p o r a t e  o f f i c e r s ,  whose r e s p o n s i b i l i t y  

was a d j u d i c a t e d  by t h e  Commission i n  t h e  c i t e d  c a s e s ,  a l s o  h e l d  s t o c k  

i n t e r e s t s  i n  a r e g i s t r a n t ,  i t  i s  a l s o  c l e a r  from t h e  Commission's d e c i s i o n s  

t h a t  it a l s o  s t r e s s e d  t h e  o b l i g a t i o n  of t h o s e  i n  a p o s i t i o n  t o  e x e r c i s e  

c o n t r o l  and s u p e r v i s i o n  of t h e  a c t i v i t i e s  of a r e g i s t r a n t  t o  c a r r y  o u t  

t h e i r  f u n c t i o n  and not t o  remain q u i e s c e n t  and r e l y  on o t h e r s .  While t h e  

record  does  e s t a b l i s h  t h a t  Verne11 w a s  not in tended  t o  have an  a c t i v e  

v o i c e  i n  t h e  a f f a i r s . o f  t h e  r e g i s t r a n t ,  h e  d i d  assume t h e  p o s i t i o n s  of 

o f f i c e r  and d i r e c t o r  and,  i n  e f f e c t ,  made no e f f o r t  t o  s e e  t o  it t h a t  t h e  

r e g i s t r a n t  adhered t o  i ts  s t a t u t o r y  o b l i g a t i o n s .  In  f a c t ,  he t e s t i f i e d  

t h a t  h e  made no e f f o r t  t o  l e a r n  t h e  e x t e n t  of t h e s e  r e s p o n s i b i l i t i e s  even 

-13/ A l d r i c h ,  S c o t t  & Co., I n c . ,  40 S.E.C. 775, 778 (1961) .  See a l s o  John 
T. P o l l a r d  6 Co., Inc . ,  594, 598 (1958) ;  Alan R u s s e l l  S e c u r i t i e s ,  I n c . ,  
38 S.E.C. 599, 601 (1958) ;  Lucyle Hol lander  F e i g i n ,  40 S.E.C. 594, 596 

( 1961).  
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though he  w a s  aware t h a t  t h e  o t h e r  i nd iv idua l  p a r t i c i p a n t s  i n  t h e  r e g i s -  

t r a n t ' s  a c t i v i t i e s  had less knowledge t han  he  had of t h i s  s u b j e c t .  Under 

t h e s e  c i rcumstances  it is concluded t h a t  under a p p l i c a b l e  d e c i s i o n s  i t  

must be he ld  t h a t  Verne l l  a i ded  and a b e t t e d  v i o l a t i o n s  of  t h e  r e g i s t r a n t  

set 	f o r t h  above. 

C.  	 V io l a t  i ons  by r e g i s t r a n t  du r ing  
t h e  ~ e r i o d  S e ~ t e m b e r  14. 1961 t o  

32. According t o  t h e  ev idence ,  t h e  r e g i s t r a n t  w a s  i n a c t i v e  from 

approximately  J u l y ,  1959 u n t i l  September,  '1961. Verne1 1  test i f  i e d  t h a t  i n  

because of t h e  p o s s i b i l i t y  of s ecu r ing  some unde rwr i t i ngs  and a l s o  as a 

a s su red  him t h a t  he  could b r i n g  i n  s u b s t a n t i a l  bus ine s s  t o  a brokerage f i rm .  

Verne l l  spoke t o  Menaker and P i e r c e  and they  agreed  t o  t u r n  over  t h e i r  

s t o c k  i n  t h e  r e g i s t r a n t  t o  him f o r  no c o n s i d e r a t i o n  i n  view of t h e  f a c t  

t h a t  t h e  r e g i s t r a n t  was a dormant company and a l s o  because of pa s t  f a v o r s  

Verne l l  had done f o r  them. 

33 .  Verne l l  s t a t e d  t h a t  he  was under t h e  impress ion t h a t  t h e  r e g i s -  

t r a t i o n  of t h e  r e g i s t r a n t  w i th  t h i s  Commission had lapsed j u s t  a s  i t s  r e k i s -

t r a t i o n  wi th  t h e  NASD and t h e  F l o r i d a  S e c u r i t i e s  Commission had exp i r ed .  On 

September 11, 1961 he wrote  t h e  Commission as fo l l ows :  

"Pleade be advised t h a t  t h e  above cap t i oned  
c o r p o r a t i o n ,  hav ing  been i n a c t i v e  f o r  approx- 
imate ly  one y e a r ,  is contemplat ing t h e  
resumption of i ts  bus ine s s  i n  accordance 
w i t h  i ts  p r i o r  r e g i s t r a t i o n  w i th  your  com- 
miss ion ,  and,  a cco rd ing ly ,  we would a p p r e c i a t e  
your  adv i s i ng  u s  as t o  what forms, i f  any ,  
w i l l  be needed, a l ong  w i th  i n s t r u c t i o n s  f o r  
t h e  same." (Div.  Ex. 8) 



He a l s o  amended t h e  c h a r t e r  of t h e  r e g i s t r a n t  t o  permit  it  t o  d e a l  i n  

o v e r - t h e - c o u n t e r  s e c u r i t i e s .  V e r n e l l  f u r t h e r  test i f  i e d  t h a t  he  d i d  not  

i n t e n d  t o  a c t i v a t e  t h e  r e g i s t r a n t  u n t i l  t h e  r e g i s t r a t i o n  w i t h  t h e  NASD 

and t h e  F l o r i d a  S e c u r i t i e s  Commission, which he a p p l i e d  f o r ,  became e f -  

f e c t i v e .  N e v e r t h e l e s s ,  when Merkle t o l d  him on o r  abou t  September 19 

t h a t  he had r e n t e d  o f f i c e s  f o r  t h e  r e g i s t r a n t ,  V e r n e l l  d i d  no t  o b j e c t  and 

reimbursed him f o r  v a r i o u s  e x p e n s e s r a s  w e l l  as advances  on f u t u r e  e a r n i n g s  

t o  t h e  e x t e n t  of approximately  $650. About two o r  t h r e e  weeks later ,  

Merkle t o l d  V e r n e l l  t h a t  he  had met W i l l i a m  R .  Bowman, whom he recommended 

h i g h l y .  Merkle in t roduced  Verne1 1 t o  Bowman and V e r n e l l  ag reed  t h a t  Bowman 

cou ld  be p a r t  of t h e  o r g a n i z a t i o n .  V e r n e l l  d e p o s i t e d  $1,500 i n  a bank 

account  and gave Bowman a u t h o r i t y  t o  i s s u e  checks .  

34. According t o  V e r n e l l ,  he on ly  v i s i t e d  t h e  new o f f i c e s  of t h e  

company at  855 Eas t  4 1 s t  S t r e e t ,  H i a l e a h ,  F l o r i d a  once b e f o r e  October  31.  

On September 25,  1961, h e  forwarded t o  t h e  Commission a n  a p p l i c a t i o n  which 

was t r e a t e d  as a n  amendment t o  t h e  o r i g i n a l  r e g i s t r a t i o n  of t h e  r e g i s t r a n t .  

I n  t h i s  amendment i t  was s t a t e d  "Appl icant  w a s  p r e v i o u s l y  r e g i s t e r e d ,  however, 

f a i l e d  t o  renew its l i c e n s e  and i s  p r e s e n t l y  s e e k i n g  t o  r e i n s t a t e  t h e  same 

a n d / o r  c a u s e  t h e  i s s u a n c e  of a new l i c e n s e u .  V e r n e l l  w a s  l i s t e d  as p r e s -

i d e n t  and d i r e c t o r  of t h e  r e g i s t r a n t ;  Menaker, as v i c e - p r e s i d e n t  and 

t r e a s u r e r ;  and P i e r c e  as s e c r e t a r y - t r e a s u r e r  and d i r e c t o r .  V e r n e l l  

t e s t i f i e d  t h a t  he  i n  e f f e c t  changed p o s i t i o n s  w i t h  Menaker a l though  no 

fo rmal  record  of t h i s  change is con ta ined  i n  t h e  c o r p o r a t e  minutes  of t h e  

r e g i s t r a n t .  When Menaker and P i e r c e  t u r n e d  over  t h e i r  s t o c k  t o  V e r n e l l ,  

i t  w a s  agreed  t h a t  they  would no t  t a k e  a n  a c t i v e  p a r t  i n  t h e  b u s i n e s s .  



P i e r c e  is l i s t e d  as h a v i n g  f o r m a l l y  r e s i g n e d  as of  November 10 ,  1961 (Div .  

Ex. 9 ) .  T h e r e  i s  no similar r e c o r d  f o r  Menaker. The amendment a l s o  l is ts  

V e r n e l l  as t h e  owner o f  10% o r  more of t h e  e q u i t y  s e c u r i t y  of  t h e  r e g i s t r a n t .  

35 .  V e r n e l l  t e s t i f i e d  t h a t  a b o u t  Oc tobe r  3 0  h e  l e a r n e d  f rom Bowman 

t h a t  b r o k e r a g e  t r a n s a c t i o n s  had been  c a r r i e d  o n  f rom t h e  H i a l e a h  o f f  i c e  of 

t h e  r e g i s t r a n t ,  t h a t  Bowman had been i s s u i n g  c h e c k s  t o  Merkle a t  t h e  la t ter ' s  

r e q u e s t ,  b o t h  f rom b u s i n e s s  f u n d s  and c u s t o m e r s  a c c o u n t s  and t h a t  more money 

was needed.  It was a t  t h a t  p o i n t  V e r n e l l  t e s t i f i e d  t h a t  h e  t o o k  time f rom a 

busy l a w  p r a c t i c e  t o  t a k e  a n  a c t i v e  i n t e r e s t  i n  t h e  a f f a i r s  of  t h e  r e g i s -  

t r a n t .  

1. 	 F a i l u r e  t o  c o r r e c t  i n f o r m a t i o n  
i n  t h e  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  

36 .  It i s  a l l e g e d  i n  t h e  o r d e r  f o r  t h i s  p r o c e e d i n g  t h a t  d u r i n g  t h e  

p e r i o d  above d e s c r i b e d ,  Merkle performed f u n c t i o n s  f o r  t h e  r e g i s t r a n t  

similar t o  t h o s e  o f  a n  o f f i c e r  and d i r e c t o r  o r  p e r s o n  i n  c o n t r o l  of a 

b u s i n e s s  and t h a t  t h e  r e g i s t r a n t  f a i l e d  t o  f i l e  a n  amendment t o  i ts  a p p l i c a -

t i o n  f o r  b r o k e r - d e a l e r  r e g i s t r a t i o n  r e f l e c t i n g  t h i s  c i r c u m s t a n c e .  

37 .  The D i v i s i o n  p r e s e n t e d  e v i d e n c e  f rom o n e  of  its i n v e s t i g a t o r s  

who t e s t i f i e d  t h a t  Bowman t o l d  him t h a t  h e  had a c t u a l l y  been h i r e d  by 

Merkle ,  who was t h e  man who was r u n n i n g  t h e  company and who gave  him 

i n s t r u c t i o n s  ( T r .  50-51,  6 0 ) .  V e r n e l l  a l s o  s t a t e d  t h a t  Merkle s u b m i t t e d  

names t o  him o f  p e r s o n s  i n t e r e s t e d  i n  becoming sa l e smen  f o r  t h e  r e g i s t r a n t  

( T r .  127) .  The D i v i s i o n  u r g e s  t h a t  Merkle was a c t u a l l y  i n  c o n t r o l  of  t h e  

b u s i n e s s  of t h e  r e g i s t r a n t  and a n  a p p r o p r i a t e  amendment shou ld  h a v e  been  

f i l e d  and t h a t  s i n c e  no amendment conceded ly  was f i l e d ,  t h e  r e g i s t r a n t  

w i l l f u l l y  v i o l a t e d  a p p l i c a b l e  r u l e s .  
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38 .  It is u r g e d  i n  o p p o s i t i o n  t o  t h i s  c o n t e n t i o n  t h a t  Merkle  w a s  

n e v e r  a n  o f f i c e r  o r  d i r e c t o r  of t h e  r e g i s t r a n t  n o r  w a s  i t  e v e r  i n t e n d e d  

t h a t  h e  become o n e  b u t  t h a t  i n s t e a d ,  h e  would be  a sa l e sman  ( T r .  120-1211.  

V e r n e l l  a l s o  p o i n t e d  o u t  t h a t  n o t  o n l y  d i d  h e  n o t  a c q u i e s c e  i n  Merk le l  s 

t a k i n g  money f rom t h e  b u s i n e s s  b u t  t h a t  h e  a c t u a l l y  b r o u g h t  c r i m i n a l  p ro -  

c e e d i n g s  a g a i n s t  him o n  t h e  c h a r g e  of o b t a i n i n g  money unde r  f a l s e  p r e t e n s e s .  

I t  i s  a l s o  p o i n t e d  o u t  t h a t  t h e  r i g h t  t o  i s s u e  c h e c k s  was g i v e n  n o t  t o  

Merkle  b u t  t o  Bowman. Bowman r e c e i v e d  a s a l a r y  b u t  Merkle  d i d  n o t  ( T r .  228) .  

39. It i s  e v i d e n t  t h a t  Merkle  had a dominant  v o i c e  i n  t h e  o p e r a t i o n s  

o f  t h e  r e g i s t r a n t  a t  i t s  new p r e m i s e s .  V e r n e l l  c o n c e d e d l y  d i d  n o t  e x e r c i s e  

any  s u p e r v i s i o n  o v e r  a c t i v i t i e s  t a k i n g  p l a c e  t h e r e  and  i n  f a c t  d i d  n o t  

know, o n  h i e  own t e s t i m o n y ,  u n t i l  O c t o b e r  3 0  t h a t  s t o c k  t r a n s a c t i o n s  had 

t a k e n  p l a c e  and  t h a t  c u s t o m e r s 1  f u n d s  had been  m i s a p p r o p r i a t e d .  Bowman 

a p p a r e n t l y  t o o k  o r d e r s  f rom Merkle as t o  what c h e c k s  s h o u l d  be  i s s u e d  t o  

t h e  latter. However, t h e  u n d e r s i g n e d  c r e d i t s  V e r n e l l ' s  t e s t i m o n y  t h a t  h e  

d i d  n o t  p l a c e  Merkle  i n  c h a r g e  o f  o p e r a t i o n s  of  t h e  r e g i s t r a n t .  Even though 

it  c o u l d  be  s a i d  t h a t  Merkle  d i d  e x e r c i s e  c o n t r o l ,  t h e  u n d e r s i g n e d  c o n c l u d e s  

t h a t  t h e  amendment p r o v i s i o n s  are a p p l i c a b l e  o n l y  where c o n t r o l  i s  d e l i b -

e r a t e l y  g i v e n  t o  a p e r s o n  o r  t h e r e  is  c o n s c i o u s  a c q u i e s c e n c e  i n  t h e  assump- 

t i o n  o f  c o n t r o l  by a t h i r d  p e r s o n .  I n  t h i s  c a s e ,  t h e  o f f i c e r s  and d i r e c t o r s  

d i d  n o t  know o f  M e r k l e ' s  a c t i v i t i e s .  Under t h o s e  c i r c u m s t a n c e s ,  t h e r e  

c o u l d  n o t  be  a n  o b l i g a t i o n  t o  f i l e  a n  amendment. Even i f  a t e c h n i c a l  

v i o l a t i o n  c o u l d  be  c h a r g e a b l e  i n  t h i s  i n s t a n c e  t o  r e g i s t r a n t ,  t h e  e v i d e n c e  

d o e s  n o t  e s t a b l i s h  t h a t  V e r n e l l  o r  Merk le ,  who had no o f f i c i a l  p o s i t i o n  

i n  t h e  management of t h e  r e g i s t r a n t ,  caused  t h e  r e g i s t r a n t  t o  f a i l  t o  f i l e  



a n  a p p r o p r i a t e  amendment. 

2. 	 F a i l u r e  t o  make and keep c u r r e n t  
p r o p e r  books and r e c o r d s  

38.  On December 3 ,  1961, a s e c u r i t i e s  i n v e s t i g a t o r  employed by t h e  

Commission v i s i t e d  t h e  o f f i c e s  of t h e  r e g i s t r a n t  which,  by t h a t  time had 

been moved t o  M i a m i  Beach, F l o r i d a  (wi thou t  t h e  f i l i n g  of a n  a p p r o p r i a t e  

amendment) and proceeded t o  i n s p e c t  t h e  r e g i s t r a n t ' s  books and r e c o r d s .  

H e  t e s t i f i e d  t h a t  he w a s  shown a c a s h  r e c e i p t s  and d i sbursements  j o u r n a l  

and f i l e  f o l d e r s  w i t h  c o p i e s  of c o n f i r m a t i o n s .  No o t h e r  r e c o r d s  were 

p r e s e n t e d  t o  him. The f a i l u r e  of t h e  r e g i s t r a n t  t o  m a i n t a i n  a g e n e r a l  

l e d g e r ,  t h e  r e q u i r e d  s p e c i a l  a c c o u n t s ,  a p o s i t i o n  r e c o r d ,  and a s t o c k  

b l o t t e r ,  w a s  v i o l a t i v e  of t h e  record-keep ing  requ i rements  set f o r t h  i n  

a p rev ious  s e c t i o n  of t h i s  d e c i s i o n .  In  a d d i t i o n ,  t h e  i n v e s t i g a t o r  found 

t h a t  t h e  r e c o r d s  t h a t  d i d  e x i s t  were n o t  k e p t  c u r r e n t  and were i n a c c u r a t e .  

39. The i n v e s t i g a t o r ' s  t e s t imony  as t o  t h e  c o n d i t i o n  of t h e  books 

and r e c o r d s  a t  t h e  time of h i s  i n s p e c t i o n  is uncha l lenged .  There  is  no 

ev idence  t h a t  any o t h e r  r e c o r d s  were mainta ined i n  t h e  September-October,  

1961 p e r i o d  o t h e r  t h a n  w a s  shown t o  t h e  i n v e s t i g a t o r  i n  December. Under 

t h e s e  c i rcumstances ,  t h e  unders igned conc ludes  t h a t  t h e  weight  of t h e  

ev idence  s u p p o r t s  t h e  c o n t e n t i o n  of t h e  D i v i s i o n  as t o  t h e  c o n d i t i o n  of 

t h e  books and r e c o r d s ' o f  t h e  r e g i s t r a n t .  I t  i s  concluded t h a t  t h e  r e g i s -  

t r a n t  i n  t h e s e  r e s p e c t s  w i l l f u l l y  v i o l a t e d  S e c t i o n  1 7 ( a )  of t h e  Exchange 

Act and Rule 17 CFR 240.178-3. It i s  f u r t h e r  found t h a t  Herk le ,  who 

assumed a dominant r o l e  on t h e  s t a f f  of t h e  r e g i s t r a n t  d u r i n g  t h e  p e r i o d  

when t r a d i n g  commenced caused t h e  r e g i s t r a n t  t o  f a i l  t o  make and keep 

c u r r e n t  p roper  books and records .  
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40. V e r n e l l  contends  t h a t  h e  was charged w i t h  t h e  r e s p o n s i b i l i t y  

o n l y  from t h e  pe r iod  September 14,  1961 t o  October 3 1 ,  1961 and t h a t  no 

i n s p e c t i o n  w a s  made d u r i n g  t h a t  p e r i o d  but  on ly  s u b s t a r i t i a l l y  a f t e r w a r d s .  

H e  f u r t h e r  p o i n t s  o u t  t h a t  a t  t h e  t ime of t h e  i n s p e c t i o n  h e  was no longer  

i n  c o n t r o l  of t h e  r e g i s t r a n t ,  as w i l l  appear  s u b s e q u e n t l y ,  and t h a t  t h e  

i n v e s t i g a t o r  d i d  no t  c o n f e r  w i t h  him, bu t  w i t h  h i s  s u c c e s s o r s .  H e  a l s o  

u r g e s  t h a t  h e  d i d  n o t  at any t i m e  p a r t i c i p a t e  o r  t a k e  p a r t  i n  any of t h e  

41.  During t h e  pe r iod  i n  q u e s t i o n ,  Verne11 had assumed t h e  p r e s -  

idency of t h e  r e g i s t r a n t  and owned a l l  i t s  o u t s t a n d i n g  s t o c k .  A s  p r e v i o u s l y  

po in ted  o u t ,  a person  i n  such a c o n t r o l l i n g  p o s i t i o n  cannot  avo id  respons-  

i b i l i t y  f o r  t h e  o p e r a t i o n s  of a r e g i s t r a n t  by f a i l i n g  t o  g i v e  c a r e f u l  

a t t e n t i o n  t o  t h e  conduct  of i ts a f f a i r s .  V e r n e l l ,  a d m i t t e d l y ,  made o n l y  

one v i s i t  t o  t h e  o f f i c e s  of t h e  r e g i s t r a n t  from t h e  t i m e  i t  was r e a c t i v a t e d  

u n t i l  October  3 1 ,  1961. While h e  t e s t i f  i s d  t h a t  he  d i d  n o t  expec t  t h a t  

any t r a n s a c t i o n s  would be e f f e c t e d  on behalf  of t h e  r e g i s t r a n t  u n t i l  i t s  

r e g i s t r a t i o n  w i t h  t h e  NASD and t h e  F l o r i d a  S e c u r i t i e s  Commission became 

e f f e c t i v e ,  h e  n e v e r t h e l e s s  knew and w a s  a p a r t y  t o  t h e  e s t a b l i s h m e n t  of 

i ts o f f i c e s ,  t h e  d e p o s i t  of $1,500 t o  t h e  c r e d i t  o f  t h e  r e g i s t r a n t  on  which 

Bowman could  draw checks ,  and h e  had f u r t h e r  knowledge t h a t  s e v e r a l  i n d i v -  

i d u a l s  were a t  t h e  o f f i c e s  of t h e  r e g i s t r a n t .  The ev idence  e s t a b l i s h e s  t h a t  

he  d i d  not  g i v e  c l e a r  i n s t r u c t i o n s  t h a t  no b u s i n e s s  whatsoever  w a s  t o  be 

conducted u n t i l  f u r t h e r  word from him nor  d i d  h e  t a k e  e f f e c t i v e  a c t i o n  t o  

see t h a t  no b u s i n e s s  w a s  conducted.  Under t h e s e  c i r c u m s t a n c e s  and i n  view 

of omm mission's d e c i s i o n s  h e r e t o f o r e  c i t e d ,  t h e  unders igned conc ludes  t h a t  

V e r n e l l  caused t h e  r e g i s t r a n t  t o  f a i l  t o  make and keep  c u r r e n t  books and 



records  requi red  by i t s  opera t ion .  

3. 	 V io l a t i on  of t h e  ne t  c a p i t a l  
requirements of t h e  Exchange Act 
and e f f e c t i n g  s e c u r i t i e s  t r a n s a c t i o n s  
while  i n so lven t  

42. It  is  c l e a r  from V e r n e l l t s  own testimony t h a t  on October 30 ,  

1961 he learned from Bowman t h a t  t h e  checking account he  had e s t a b l i s h e d  

t o  meet t h e  o b l i g a t i o n s  of t h e  r e g i s t r a n t  had been d e p l e t e d ,  t h a t  customers '  

funds had been used t o  meet t he  o b l i ~ a t i o n s  of t h e  r e g i s t r a n t ,  and t h a t  it 

was inso lvent  and unable t o  meet i t s  deb t s .  Bowman had only t o l d  t h i s  t o  

Verne l l ,  he a l s o  admitted it t o  Commission i n v e s t i g a t o r s  (T r .  50-51, 128-

43. Th i s  evidence and t h e  admission contained t h e r e i n  e s t a b l i s h e s  

v i o l a t i o n s  of t h e  Commission's ne t  c a p i t a l  r u l e ,  Sec t ion  1 5 ( c ) ( 3 )  of t h e  
-14/ 

Exchange Act and Rule 1 5 ~ 3 - 1  thereunder .  For t h e  reasons set f o r t h  i n  

t h e  p r i o r  s e c t i o n s  h e r e i n ,  t h e  undersigned a l s o  f i n d s  t h a t  Vernel l  and 

Merkle caused t h e  r e g i s t r a n t  t o  commit t h i s  v i o l a t i o n .  

44. I t  is f u r t h e r  found t h a t  t h e  r e g i s t r a n t  v i o l a t e d  t h e  a n t i - f r a u d  

provis ions  of t h e  S e c u r i t i e s  Acts  and app l i cab l e  r u l e s  thereunder  by d e a l i n g  

with customers when 	 i t  was inso lvent  and unable t o  meet i t s  l i a b i l i t i e s  and 
' -151 

t h a t  Vernel l  and Merkle caused t h e  r e g i s t r a n t  t o  commit these  v i o l a t i o n s .  

-14/ The mai l s  were used i n  t h e  r e g i s t r a n t ' s  t r a n s a c t i o n s  with customers.  

-15/ By engaging i n  t h e  s e c u r i t i e s  business  a r e g i s t r a n t  r ep re sen t s  t o  i t s  
customers t h a t  i t  is so lvent  and a b l e  t o  d i scharge  i t s  l i a b i l i t i e s .  
A misrepresen ta t ion  of i t s  a b i l i t y  t o  do so  c o n s t i t u t e s  a v i o l a t i o n  
of t he  a n t i - f r a u d  provis ions  of t h e  S e c u r i t i e s  Acts .  Thompson 6 Sloan,  

-Inc . ,  40 S.E.C. 451, 454 (1961);  John D. F e r r i s ,  39 S.E.C. 116, 119 
(1959) ;  Milton R. Aronson, 39 S.E.C. 839, 841 (1960);  F i l o s a  S e c u r i t i e s  
Company, 39 S.E.C. 896, 898 (1960).  



D. 	 V i o l a t  i o n s  by r e g i s t r a n t  d u r i n g  
t h e  p e r i o d  Oc tobe r  3 1 ,  1961 t h r o u g h  
December 18 ,  1961 

45.  On Oc tobe r  3 1 ,  1961,  V e r n e l l  went t o  t h e  p remises  of t h e  r e g i s -  

t . r a n t  a f t e r  b e i n g  informed by Bowman t h a t  i t  was i n  f i n a n c i a l  d i f f i c u l t i e s  

and l e a r n e d  i n  d e t a i l  f o r  t h e  f i r s t  time what had t a k e n  p l a c e  i n  t h e  conduc t  

of t .he b u s i n e s s .  

46.  V e r n e l l  t e s t i f i e d  t h a t  h e  t o l d  Bowman t h a t  h e  d i d  n o t  want t o  

have  a n y t h i n g  t o  d o  w i t h  t h e  a c t i v e  conduc t  of t h e  b u s i n e s s ,  He t e n d e r e d  

h i s  r e s i g n a t i o n  as p r e s i d e n t  a t  t h a t  t i m e  and a p p o i n t e d  Bowman i n  h i s  

p l a c e .  V e r n e l l  t e s t i f i e d  t h a t  h e  was a n x i o u s  t o  see t h a t  t h e  cus tomers  

of t h e  b u s i n e s s  were t a k e n  c a r e  o f .  Bowman t o l d  him t h a t  Edward H .  J a n s e n  

was i n t e r e s t e d  i n  t a k i n g  o v e r  t h e  b u s i n e s s .  V e r n e l l  a g r e e d  t o  se l l  him a 

m a j o r i t y  c o r p o r a t e  i n t e r e s t  i n  t h e  b u s i n e s s  f o r  $5 ,000 .  L a t e r  t h i s  a r r a n g e -  

ment was m o d i f i e d  s o  t h a t  J a n s e n  r e c e i v e d  a l l  of V e r n e l l ' s  s t o c k  i n  exchange 

f o r  making a c a s h  c o n t r i b u t i o n  of $3 ,900  t o  t h e  r e g i s t r a n t .  T h i s  i n v e s t -  

ment was c a r r i e d  on t h e  books o f  t h e  r e g i s t r a n t  as a l o a n  (Div .  Ex. 9 ,  

T r .  215-2171, V e r n e l l  was supposed t o  g e t  $500 f o r  h i m s e l f  b u t  n e v e r  

d i d  c o l l e c t  t h i s  money from J a n s e n .  

47.  From t h e  time of  t h i s  t r a n s a c t i o n ,  on  o r  a b o u t  November 1 0 , .  

1961 V e r n e l l ' s  d i r e c t  c o n n e c t i o n  w i t h  t h e  r e g i s t r a n t  c e a s e d .  J a n s e n  t o o k  

f u l l  c h a r g e  o f  t h e  r e g i s t r a n t ' s  o p e r a t i o n s ,  a s s i s t e d  by Bowman. Merkle ,  

by t h a t  time, had no c o n n e c t  i o n  w i t h  i t .  J a n s e n  became s e c r e t a r y - t r e a s u r e r  -
and d i r e c t o r  a c c o r d i n g  t o  m i n u t e s  of  t h e  r e g i s t r a n t  of November 10 ,  1961 

(Div .  Ex. 9 ) .  On November 24 ,  1961 a n  amendment o f  t h e  r e g i s t r a n t ' s  c e r -

t i f i c a t e  of . i n c o r p o r a t i o n  was e x e c u t e d  c h a n g i n g  t h e  name of t h e  r e g i s t r a n t  
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t o  E. H.  Jansen Company. It was f i l e d  with t h e  S e c r e t a r y  of S t a t e  of 

F l o r i d a  on November 27, 1961. The s tockholders  and d i r e c t o r s  were l i s t e d  

a s  Bowman, Jansen and Edward 0. Ashton. 

1.  F a i l u r e  t o  c o r r e c t  information 

48. The last amendment received by t h e  Commission from t h e  r e g i s t r a n t  

was da t ed  September 25, 1961. It was f i l e d  by Verne11 on r e a c t i v a t i o n  of 

t h e  r e g i s t r a n t  and r e f l e c t s  h i s  a c q u i s i t i o n  of a c o n t r o l l i n g  i n t e r e s t  i n ,  

a s  wel l  a s  h i s  assumption o f ,  t h e  presidency of t h e  r e g i s t r a n t .  No amend- 

ment w a s  eve r  f i l e d  with t h e  Commission evidencing t h e  changes which occurred 

when Jansen took c o n t r o l  of t h e  r e g i s t r a n t .  No r epo r t  was eve r  made t h a t  

Bowman and Jansen had become o f f i c e r s  and d i r e c t o r s  of t h e  r e g i s t r a n t ;  t h a t  

Jansen owned 10% o r  more of r e g i s t r a n t ' s  common s t o c k ;  and t h a t  r e g i s t r a n t  

changed its name t o  E. H .  Jansen  Company. Such f a i l u r e  c o n s t i t u t e d  a w i l l f u l  

v i o l a t i o n  of t h e  r e g i s t r a t i o n  amendment requirements ,  and Bowman and Jansen ,  

o f f i c a r s  and persons i n  c o n t r o l  of t h e  opera t ions  of t he  r e g i s t r a n t ,  a ided  

and abe t t ed  r e g i s t r a n t  i n  such v i o l a t i o n .  

2. 	 V io l a t i on  of t he  ne t  c a p i t a l  
requ i rements  of t h e  Exchange 
Act and e f f e c t i n g  s e c u r i t i e s  

49. A Commission i n v e s t i g a t o r  a t tempted t o  make an i n spec t ion  of t h e  

r e g i s t r a n t ' s  books and records  on December 3 ,  1961. He met wi th  Bowman and 

Jansen,  who t o l d  him of t h e  changes which had been made i n  t he  o rgan iza t ion  

of t h e  r e g i s t r a n t .  The records presented t o  t h e  i n v e s t i g a t o r  were incomplete 

and not up t o  d a t e .  However, t h e  i n v e s t i g a t o r  could determine from t h e  

records  submftted t o  him t h a t  a s  of t h e  d a t e  of t h e  i n spec t ion  t h e  comDanv 
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had no c a p i t a l  s i n c e  a l l  t h e  money i n  i ts  accounts  had been l i s t e d  a s  loans ,  

even funds received from customers (Tr .  53) .  He concluded t h a t  t h e  company 

w a s  then  i n  v i o l a t i o n  of t h e  ne t  c a p i t a l  r u l e  and a l s o  w a s  inso lvent  and 

s o  informed Bowman and Jansen and t h e  r e g i s t r a n t ' s  a t t o r n e y s  and accountan t ,  

wi th  whom he confer red .  H i s  examination covered t h e  per iod October 4 t o  

November 30,  1961, t h e  period covered by t h e  cash  r e c e i p t s  and disbursements  

would cease  doing bus iness  u n t i l  s t e p s  had been taken  t o  c o r r e c t  t h e  

50. In  January ,  1962, Bowman submitted a new and d i f f e r e n t  set of 

books t o  t h e  i n v e s t i g a t o r .  I t  w a s  ev ident  from t h e s e  records  t h a t  t h e  

r e g i s t r a n t  had cont inued t o  do bus iness  at least u n t i l  December 18. These 

records  f u r t h e r  r e f l e c t e d  t h a t  t h e  r e g i s t r a n t  had a s u b s t a n t i a l  account 

wi th  a member of t h e  New York Stock Exchange and could not meet t h i s  ob- 

l i g a t i o n .  E n t r i e s  were s t i l l  not up t o  d a t e  bu t  t h e  i n v e s t i g a t o r  determ- 

ined t h a t  as of November 30, 1961 t h e  company had a ne t  c a p i t a l  d e f i c i t  

of $146.94. Subsequent e n t r i e s  i n  t h e  books were not adeauate  t o  c o r r e c t  

51. An accountant  on t h e  Commission's s t a f f  examined the  books and 

records  of t h e  r e g i s t r a n t  on December 29, 1961. From t h e  records  shown 

him, he made a de te rmina t ion  of t h e  r e g i s t r a n t ' s  f i n a n c i a l  p o s i t i o n  as of 

November 26, 1961. He determined t h a t  a t  t h a t  t i m e  t h e  r e g i s t r a n t ' s  l i a -

b i l i t i e s  t o t a l e d  $5,905.63 as a g a i n s t  a s s e t s  of $1,075.95 and t h a t  t h e  

161 T h e m a t l s  were used i n  bus iness  t r a n s a c t i o n s  w i t h  ctlatn-rc~ 

http:$146.94
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r e g i s t r a n t  h a d ,  as o f  t h a t  d a t e ,  a n e t  c a p i t a l  d e f i c i e n c y  of  $4 ,199.68  

and a l s o  was i n s o l v e n t  ( T r .  106-107).  T h e r e  were  no e n t r i e s  i n  t h e  books 

s u b s e q u e n t  t o  November 26 which would have  had t h e  e f f e c t  o f  c o r r e c t i n g  

52.  It i s  conc luded  t h a t  t h e  r e g i s t r a n t ,  t o g e t h e r  w i t h  Bowman and 

J a n s e n ,  w i l l f u l l y  v i o l a t e d  t h e  a n t i - f r a u d  p r o v i s i o n s  o f  t h e  S e c u r i t i e s  A c t s  

and  a p p l i c a b l e  r u l e s  t h e r e u n d e r  by e n g a g i n g  i n  b u s i n e s s  w h i l e  i n s o l v e n t  

d u r i n g  t h e  p e r i o d  mentioned above  and t h a t ,  i n  a d d i t i o n ,  t h e  r e g i s t r a n t  

w i l l f u l l y  v i o l a t e d  t h e  n e t  c a p i t a l  r u l e ,  a i d e d  and a b e t t e d  by Bowman and 

J a n s e n ,  by e f f e c t i n g  t r a n s a c t i o n s  i n  and i n d u c i n g  t h e  sale and p u r c h a s e  o f  

s e c u r i t i e s  w h i l e  i t s  a g g r e g a t e  i n d e b t e d n e s s  exceeded  2000% of  i t s  n e t  

3.  	 F a i l u r e  t o  f i l e  r e p o r t  
o f  f i n a n c i a l  c o n d i t i o n  as 
o f  t h e  d a t e  w i t h i n  t h e  

53 .  On December 3 ,  1961 t h e  Commission i n v e s t i g a t o r ,  who made a n  

i n s p e c t i o n  as o f  t h a t  d a t e  o f  t h e  r e g i s t r a n t ' s  books and r e c o r d s ,  c a l l e d  

t o  t h e  a t t e n t i o n  o f  Bowman and J a n s e n  t h e  r e q u i r e m e n t  f o r  t h e  f i l i n g  o f  a n  

a n n u a l  r e p o r t  o f  f i n a n c i a l  c o n d i t i o n  and reminded them t h a t  no r e p o r t  had 

y e t  been  f i l e d  f o r  t h e  y e a r  1961 ( T r .  56-57) .  D e s p i t e  t h i s  r eminde r  no 

such  r e p o r t  h a s  e v e r  been  f i l e d  w i t h  t h e  Commission (Div .  Ex. 5 ) .  

54.  It i s  conc luded  t h a t  t h e  r e g i s t r a n t ' s  f a i l u r e  t o  f i l e  t h i s  

r e p o r t  c o n s t i t u t e d  a w i l l f u l  v i o l a t i o n  of t h e  f i n a n c i a l  r e p o r t i n g  r e q u i r e -  

ments  and  i t  i s  f u r t h e r  found  t h a t  Bowman and J a n s e n  a i d e d  and a b e t t e d  

171 The mails were  u s e d  i n  t h e s e  t r a n s a c t i o n s .  



r e g i s t r a n t  i n  such w i l l f u l  v i o l a t i o n .  

I I I. RECOMMENDAT IONS 

It h a s  been found t h a t  t h e  r e g i s t r a n t  and t h e  i n d i v i d u a l  r esponden ts  

named i n  t h e  o r d e r  f o r  t h e s e  proceedings  v i o l a t e d  t h e  S e c u r i t i e s  Ac ts  i n  

t h e  f o l l o w i n g  r e s p e c t s :  

A.  R e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  1 7 ( a )  of t h e  Exchange Act 

and Rule 17 CFR 240.17a-5 t h e r e u n d e r  ( t h e  y e a r l y  f i n a n c i a l  r e p o r t i n g  r e -

q u i r e m e n t ) ,  and Vernel 1, Menaker , P i e r c e ,  Bowman and J a n s e n  caused ,  a i d e d ,  

a b e t t e d ,  c o u n s e l e d ,  commanded, induced and procured such v i o l a t i o n  by t h e  

r e g i s t r a n t .  

8 .  R e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  1 5 ( b )  of t h e  Exchange Act 

and Rule 11 CFR 240.15b-2 t h e r e u n d e r  ( t h e  requirement  t o  c o r r e c t  i n a c c u r a c i e s  

i n  b r o k e r - d e a l e r  r e g i s t r a t  i o n s ) ,  and Menaker, V e r n e l l  , P i e r c e ,  Bowman 

and J a n s e n  c a u s e d ,  a i d e d ,  a b e t t e d ,  counse led ,  commanded, induced and pro- 

cured such v i o l a t i o n  by t h e  r e g i s t r a n t .  

C .  R e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  1 7 ( a )  of t h e  Exchange 

Act and Rule 17 CFR 240.17a-3 t h e r e u n d e r ,  ( t h e  record-keeping r u l e ) ,  and 

Vernel 1, Menaker, P i e r c e ,  Merkle , Bowman and J a n s e n  caused ,  a i d e d ,  a b e t t e d ,  

counse l l e d  , commanded, induced and procured such v i o l a t  i o n  by t h e  r e g i s -  

t r a n t .  

D. R e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  1 5 ( c ) ( 3 )  of t h e  Exchange 

Act and Rule 17 CFR 2 4 0 . 1 5 ~ 3 - 1  t h e r e u n d e r  ( t h e  n e t  c a p i t a l  r e q u i r e m e n t s ) ,  

and V e r n e l l ,  Merkle,  Bowman and J a n s e n  caused ,  a i d e d ,  a b e t t e d ,  counse led ,  

commanded, induced and procured such v i o l a t i o n  by t h e  r e g i s t r a n t .  

E. R e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  1 5 ( c ) ( l )  of t h e  Exchange 

Act and Rule 17 CFR 240 .15~1-2  t h e r e u n d e r ,  and V e r n e l l ,  Merkle,  Bowman, 



and J a n s e n  c a u s e d ,  a i d e d ,  a b e t t e d ,  c o u n s e l e d ,  commanded, induced and p ro -  

c u r e d  such  v i o l a t i o n  by t h e  r e g i s t r a n t .  R e g i s t r a n t ,  V e r n e l l ,  Merkle ,  Bowman, 

and J a n s e n  w i l l f u l l y  v i o l a t e d  S e c t i o n  1 0 ( b )  o f  t h e  Exchange Act  and Rule  

17 CFR 240.10b-5 t h e r e u n d e r .  R e g i s t r a n t ,  V e r n e l l ,  Merk le ,  Bowman, and 

J a n s e n  w i l l f u l l y  v i o l a t e d  S e c t i o n  1 7 ( a )  of  t h e  S e c u r i t i e s  Act  of 1933,  

as amended ( S e c u r i t i e s  A c t ) .  These  are t h e  s o - c a l l e d  a n t i - f r a u d  p r o v i s i o n s  

o f  t h e  S e c u r i t i e s  A c t s .  

A l l  d u r i n g  i t s  h i s t o r y  t h e  r e g i s t r a n t  was i n  s e r i o u s  v i o l a t i o n  of 

p r o v i s i o n s  of t h e  S e c u r i t i e s  A c t s  and  r u l e s  promulgated  t h e r e u n d e r  d e s i g n e d  

f o r  t h e  p r o t e c t i o n  of  i n v e s t o r s  and  t h e  p u b l i c  i n t e r e s t .  It is  c o n c l u d e d  

t h a t  i t  is i n  t h e  p u b l i c  i n t e r e s t  t o  r evoke  t h e  r e g i s t r a t i o n  of  t h e  r e g i s -  

t r a n t  and  it is recommended t h a t  t h e  Commission i s s u e  such  a n  o r d e r .  

The r e c o r d  i n d i c a t e s  t h a t  t h e  r e g i s t r a n t  is  n o t  now c o n d u c t i n g  b u s i -  

1 
n e s s  o p e r a t i o n s .  Under t h o s e  c i r c u m s t a n c e s ,  i t  is  n o t  n e c e i s d r y  o r  a p p r o -  

1 \ 

p r i a t e  i n  t h e  p u b l i c  i n t e r e s t  o r  f o r  t h e  p r o t e c t i o n  of  i n v e s t o r s  t o  suspend  

t h e  r e g i s t r a t i o n  of  t h e  r e g i s t r a n t .  However, i f  e v i d e n c e  is  p r e s e n t e d  t o  

t h e  Commission t h a t  a t t e m p t s  are b e i n g  made t o  c a r r y  on  b r o k e r - d e a l e r  

o p e r a t i o n s  by t h e  r e g i s t r a n t ,  i t  is recommended t h a t  a n  o r d e r  of  s u s p e n s i o n  

be i s s u e d .  

Among t h e  m a n y . v i o l a t i o n s  commit ted  by t h e  r e g i s t r a n t  d u r i n g  t h e  

p e r i o d s  i n v o l v e d  i n  t h e  o r d e r  f o r  t h e s e  p r o c e e d i n g s ,  t h o s e  which c a r r i e d  

t h e  g r e a t e s t  r i s k  of  loss t o  i n v e s t o r s  were t h o s e  commit ted  when Benjamin 

J .  Merkle ,  Edward H .  J a n s e n ,  and  W i l l i a m  R .  Bowman were i n  a c t i v e  c o n t r o l  

of t h e  o p e r a t i o n s  of  t h e  r e g i s t r a n t .  I t  was d u r i n g  t h o s e  p e r i o d s  t h a t  



t r a n s a c t i o n s  were c a r r i e d  on when t h e  r e g i s t r a n t  was i n  v i o l a t i o n  of  t h e  

n e t  c a p i t a l  r u l e ,  t h e  a n t i - f r a u d  p r o v i s i o n s  of  t h e  S e c u r i t i e s  A c t ,  and t h e  

r eco rd -keep ing  r u l e .  I n  view of  t h e  n a t u r e  and e x t e n t  of  t h e  v i o l a t i o n s  

i n  which t h e s e  i n d i v i d u a l  r e s p o n d e n t s  were t h e  c h i e f  p a r t i c i p a n t s ,  it i s  

recommended t h a t  w i t h i n  t h e  meaning of S e c t i o n  15A(b) (4 )  of  t h e  Exchange 

A c t ,  t h e  Commission shou ld  f i n d  t h a t  t h e s e  r e s p o n d e n t s  are e a c h  a  c a u s e  

of  t h e  o r d e r  of  r e v o c a t i o n  which it is recommended be e n t e r e d  h e r e i n .  

M. Menaker, t h e - c a r r i e d  on v e r y  l i m i t e d  o p e r a t  i o n s .  I t  had 

a p p r o x i m a t e l y  14 t r a n s a c t i o n s  i n  mutual  f u n d s .  There  were no problems i n  

c o n n e c t i o n  w i t h  t h e s e  sales o r  as t o  t h e  f i n a n c i a l  s t a b i l i t y  of  t h e  r e g i s -  

t r a n t  d u r i n g  t h a t  p e r i o d .  Without  condoning t h e  v i o l a t i o n s  committed by 

t h e s e  i n d i v i d u a l s  which have  been set f o r t h  i n  a p r e v i o u s  s e c t i o n ,  it i s  

recommended t h a t  u n d e r  a l l  t h e  c i r c u m s t a n c e s  h e r e i n  Menaker and P i e r c e  be 

no t  found c a u s e s  of  t h e  o r d e r  of  r e v o c a t i o n  recommended h e r e i n .  

Verne11 had been a s s o c i a t e d  w i t h  t h e  r e g i s t r a n t  f o r  a l o n g e r  p e r i o d  

t h a n  P i e r c e  and Menaker and e s p e c i a l l y  d u r i n g  t h e  p e r i o d  when o p e r a t i o n s  

d i r e c t e d  by Merkle and Bowman c a u s e d  t h e  r e g i s t r a n t  t o  be i n  f i n a n c i a l  d i f f  -
i c u l t i e s  and u n a b l e  t o  meet i ts  o b l i g a t i o n s  t o  c u s t o m e r s .  It is u rged  on 

h i s  b e h a l f  t h a t  i t  was n e v e r  i n t e n d e d  t h a t  h e  have  a n  a c t i v e  i n t e r e s t  i n  t h e  

r e g i s t r a n t  d u r i n g  i ts e a r l y  p e r i o d  when P i e r c e  and Menaker were i n  c h a r g e  of 

i t s  o p e r a t i o n s  and i n  f a c t  h e  d i d  n o t  have  a v o i c e  i n  t h e  b u s i n e s s  t h e n .  

I t  is a l s o  con tended  t h a t  d u r i n g  t h e  p e r i o d  when Merkle and Bowman commenced 

a c t i v e  o p e r a t i o n s  of  t h e  b u s i n e s s  of t h e  r e g i s t r a n t ,  t h i s  was done w i t h o u t  

V e r n e l l ' s  knowledge and t h a t  when h e  l e a r n e d  a b o u t  i t  h e  immedia te ly  t o o k  



s t e p s  bo th  t o  d i s a s s o c i a t e  h imse l f  from i ts  o p e r a t i o n s  and t o  b r i n g  i n  new 

c a p i t a l  s o  t h a t  cus tomers  would n o t  s u f f e r  any l o s s .  I n  t h i s  c o n n e c t i o n ,  

i t  i s  p o i n t e d  o u t  t h a t  not  o n l y  d i d  V e r n e l l  s a c r i f i c e  h i s  o r i g i n a l  $1 ,500 

inves tment  i n  t h e  r e g i s t r a n t  b u t  t h a t  when he  l e a r n e d  from s t a f f  members 

of t h e  Commission t h a t  some cus tomers  were s t i l l  not  made whole ,  he  pa id  

a p p r o x i m a t e l y  $2,000 t o  t h e s e  c u s t o m e r s  o u t  of h i s  own f u n d s  r e g a r d l e s s  

of whe the r  o r  n o t  h e  was t e c h n i c a l l y  l i a b l e  t o  them ( T r .  95-99,  140-141, 

219) .  I n  v iew of a l l  t h e  c i r c u m s t a n c e s  of V e r n e l l ' s  p a r t i c i p a t i o n  i n  t h e  

v i o l a t i o n s  committed by r e g i s t r a n t ,  t h e  unders igned  recommends t h a t  V e r n e l l  

not  be named a c a u s e  of t h e  o r d e r  of  r e v o c a t i o n  which it i s  recommended be 
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i s s u e d  h e r e i n .  


R e s p e c t f u l l y  s u b m i t t e d ,  

S idney  L. "Feiler 

H e a r i n g  Examiner 


Washington,  D. C .  

March 27,  1964. 

-18/ B a t t e r y  S e c u r i t i e s  C o r p o r a t i o n ,  38 S .E.C. 89 ( 1957) .  

A l l  c o n t e n t i o n s  and proposed f i n d i n g s  s u b m i t t e d  by t h e  p a r t i e s  have  
been c a r e f u l l y  c o n s i d e r e d .  T h i s  recommended d e c i s i o n  i n c o r p o r a t e s  
t h o s e  whdch have been a c c e p t e d  and found n e c e s s a r y  f o r  i n c o r p o r a t i o n  
h e r e i n .  


