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1. NATURE OF PROCEEDINGS 

By a n  o r d e r  d a t e d  Octobcx 26 ,  1962, t h e  Commission i n s t i t u t e d  

p r i v a t e  p roceed ings  pursuan t  t o  S e c t i o n  15(b)  of t h e  S e c u r i t i e s  

Exchange A c t  of 1934 ("Exchange Act") ,  t o  de te rmine  ( 1 )  whether  t h e  

a p p l i c a t i o n  of C a p i t a l  Funds, Inc. ( " C a p i t a l "  o r  "respondent")  f o r  

r e g i s t r a t i o n  as a b r o k e r - d e a l e r  should  be d e n i e d ,  ( 2 )  whether ,  pend-

i n g  f i n a l  d e t e r m i n a t i o n  o f  t h e  q u e s t i o n  of  d e n i a l ,  t h e  e f f e c t i v e  d a t e  

of  C a p i t a l ' s  r e g i s t r a t i o n  should  be postponed,  and ( 3 )  whether ,  w i t h i n  

t h e  meaning o f  S e c t i o n  15A(b)(4) of  t h e  Exchange Ac t ,  Erma G a t l i n  and 

Aust in  G a t l i n ,  o r  e i t h e r  of them are c a u s e s  of  any  o r d e r  of  d e n i a l  
1/-

which might be  e n t e r e d  a g a i n s t  C a p i t a l .  P r e v i o u s l y ,  on 28 and 

I /  S e c t i o n  1S(b) of t h e  Exchange Act p r o v i d e s  i n  p e r t i n e n t  p a r t :-
"The Commission s h a l l ,  a f t e r  a p p r o p r i a t e  n o t i c e  and o p p o r t u n i t y  
f o r  h e a r i n g ,  by o r d e r  deny r e g i s t r a t i o n  to .  . , any  b roker  o r  
d e a l e r  i f  i t  f i n d s  t h a t  such d e n i a l .  . .is i n  t h e  p u b l i c  i n t e r e s c  
and t h a t  (1 )  such  b roker  o r  d e a l e r  whether p r i o r  o r  subsequent  t o  
becoming such,  o r  (2) any  p a r t n e r ,  o f f i c e r ,  d i r e c t o r ,  or branch 
manager of  such  b roker  o r  d e a l e r  ( o r  any  pe r son  occupying a 
similar s t a t u s  o r  performing similar f u n c t i o n s ) ,  o r  a n y  person 
d i r e c t l y  or i n d i r e c t l y  c o n t r o l l i n g  o r  c o n t r o l l e d  by s u c h  b roker  
o r  d e a l e r ,  whether p r i o r  o r  subsequent  t o  becoming s u c h ,  (A )  h a s  
w i l l f u l l y  made o r  caused t o  be made i n  any  a p p l i c a t i o n  
f o r  r e g i s t r a t i o n  pursuan t  t o  t h i s  s u b s e c t i o n .  . .any 
s t a t e m e n t  which was a t  t h e  time and i n  t h e  l i g h t  o f  t h e  
c i r c u m s t a n c e e  under  which i t  was made f a l s e  or m i s l e a d i n g  
w i t h  r e s p e c t  t o  any  material f a c t ; .  . .ol (B) has u i l l f u l -
l y  v i o l a t e d  any p r o v i s i o n  of t h e  S e c u r i t i e s  Act o f  1933, 
as amended, or of t h i s  t i t l e ,  o r  of  a n y  r u l e  o r  r e g u l a t i o n  
thereunder .  Pending f i n a l  d e t e r m i n a t i o n  whether  any ouch 
r e g i s t r a t i o n  s h a l l  be d e n i e d ,  t h e  Commission may by o r d e r  
postpone t h e  e f f e c t i v e  d a t e  o f  such r e g i s t r a t i o n  f o r  a 
per iod  n o t  to exceed f i f t e e n  days .  . ,I I  

Under S e c t i o n  15A(b)(4) bf t h e  Exchange Act, i n  t h e  absence  of t h e  
Commission's a p p r o v a l  or d i r e c t i o n ,  no b r o k e r  or d e a l e r  may be admi t -
t e d  t o  o r  con t inued  i n  membership i n  a n a t i o n a l  s e c u r i t i e s  a s a o c i a -
t i o n  i f  h e  is s u b j e c t  t o  a Commission o r d e r  deny ing  r e g i s t r a t i o n  
pursuan t  t o  S e c t i o n  15,  o r  i f  a n y  o f f i c e r  o r  d i r e c t o r  of  o r  per-
s o n  c o n t r o l l i n g  such b roker  o r  d e a l e r ,  w a s ,  by h i s  conduc t  w h i l e  
employed by o r  a c t i n g  f o r  a b roker  o r  d e a l e r ,  a c a u s e  of any  o r d e r  
denying r e g i s t r a t i o n  t o  such b r o k e r  o r  d e a l e r  which is i n  e f f e c t .  



September 25, 1962, a t  the  reques t  of Cap i t a l  the, Coamieeion had ordered 

t h a t  t h e  e f f e c t i v e  d a t e  of i t a  r e g i s t r a t i o n  as a broker-dealer  'bc 

postponed t o  October 26, 1962. The Commission's order  of October 26, 

1962, i n s t i t u t i n g  these  proceedings, d i r e c t e d  t h a t  t he  e f f e c t i v e  d a t e  

of r e g i s t r a t i o n  be postponed u n t i l  November 9,  1962 and t b t  a p r i v a t e  

hear ing  be held on November 1, 1962 on t h e  ques t ion  whether t he  e f f e c t i v e  

d a t e  of the  r e g i s t r a t i o n  should be postponed u n t i l  f i n a l  determinat ion 

of the  ques t ion  of den ia l .  

The rea f t e r ,  on October 29, 1962, i n  accordance with a ~ t l p u l a t i o n  

and agreementof  C a p i t a l ,  t he  Commiesion ordered t h a t  t h e  e f f e c t i v e  d a t e  

of r e g i s t r a t i o n  be postponed pending f i n a l  determinat ion of t h e  ques t ion  

of d e n i a l ;  cance l led  the  hear ing  scheduled f o r  November 1, 1962 on the  

ques t ion  of postponement of t he  e f f e c t i v e  d a t e  of Cap i t a l ' s  r e g i s t r a t i o n ;  

and ordered that t h e  hear ing  on t h e  ques t ion  of d e n i a l  of r e g i o t r a t i a n  

be postponed u n t i l  f u r t h e r  o rde r  of t h e  Ccnomiesion. 

By a n  o rde r  da ted  January 10, 1963, t h e  Cotmniesion, a t  t h e  reques t  

of t h e  Divis ion of Trading and Exchanges ("DivisionM), mended t h e  o rde r  

of October 24, 1962 i n s t i t u t i n g  these  proceedings, by adding f u r t h e r  al-

l ega t ions  of v i o l a t i o n s  i n  a d d i t i o n  t o  those contained i n  the  o r i g i n a l  

order .  

By order  of F e b r u a r y 4 ,  1963, t h e  Commission d i r e c t e d  that a hear-

ing  on t h e  ques t ion  of t h e  d e n i a l  of r e g i s t r a t i o n  b. held before  

the  undersigned on Harch 12, 1963, a t  For t  Smith, Arkanear. The hearing 

w a s  commenced on t h a t  d a t e  and a f t e r  a r e c e s s  was concluded on Apr i l  11, 

1963. 
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Both the  Divis ion and respondent were represented by counsel 

throughout t he  hearing. Proposed f i n d i n g s  of f a c t ,  conclusiono of 

l a w  and b r i e f s  i n  support thereof v e r e  submitted by both p a r t i e s ,  and 

the  Divis ion submitted supplemental f i nd ings ,  conclu8ions and b r i e f  

as w e l l  as a rep ly  b r i e f .  

The Divis ion 's  proposed f ind ings ,  conclu8ions and b r i e f  accurateLy 

set f o r t h  a s tatement  of t he  na tu re  of t h e s e  proceedings and t h i e  e t a t e -

ment has  been adopted h e r e i n  almost verbatim. Counsel f o r  t h e  respondent,  

i n  h i s  proposed f ind ings ,  conclusions and b r i e f  concurs e u b s t a n t i a l l y  

wi th  t h e s e  f a c t u a l  s ta tements  but  d i sag rees ,  as ind ica t ed ,  i n f r a ,  wi th  

many of the conclusions drawn therefrom by the  M v i s i o n  and wi th  the  

relevancy t o  t hese  proceeding8 of 8 por t ion  of the  f a c t e .  

b r i n g  the  course  of t he  hearing,  counsel f o r  Cap i t a l  o f f e red  t o  

withdraw the  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  o r  consent t o  its d e n i a l ,  but 

agreement could not  be reached wi th  the  Divis ion on the  tarns of with-

drawal o r  denia l .  No a c t i o n  thereon was taken by t h e  Hearing Examiner, 

nor could i t  be,under t he  l i m i t a t i o n  of Rule l l(e) of t h e  Coasnission'e 
2/-

Rules of Prac t ice .  I n  i t s  b r i e f  i n  eupport of proposed f ind inga  and 

conclusione Cap i t a l  aga in  reques t8  t h a t  theoe proceedingo be terminated 

by withdrawal of t he  r e g i s t r a t i o n  app l i ca t ion ,  but  t he  Div is ion  opposes 

t h i s  reques t  i n  i t 8  supplemental and r e p l y  br ie f@.  

2/ Rule l l (e)  provides i n  par t :-
" A l l  app l i ca t ions ,  motions and ob jec t ions  made du r ing  t h e  course 
of the  hear ing  s h a l l  be made t o  and decided by t h e  hear ing  o f f i c e r ,  
except  t h a t  where h i s  r u l i n g  would d i spose  of t he  proceeding i n  
whole o r  i n  p a r t ,  i t  s h a l l  be mede i n  h i e  recommended d e c i s i o n  
eubmit tad a f t e r  t h e  cone luoion of t he  hearing. I' 



Broadly rrpeaking, t he  i r r u e s  r a i s e d  by t he  C o m ~ l s s i o n ~ s  o rde r  

of October 24, 1962 as amended on January 10, 1963 are whether Cap i t a l  

o r  its o f f i c e r a  and d i r e c t o r s ,  Austin G a t l i n  and Erme Gat l in ,  o r  any 

of them, w i l l f u l l y  v i o l a t e d  the  Exchange Act o r  the S e c u r i t i e e  Act of 

1933 (nSecur i t i ea  Act") o r  r u l e s  thereunder i n  o f f e r i n g  o r  s e l l i n g  

the  common s tock  of Lawton Loan and Investment Corporation (wLawtonl~), 

of Peoples Loan and I n v e s t w n t  Co., fnc. (wPeoples'e), o r  of Anchorage 
-3/ 

Mortgage Corporation ("Anchorage"); whether Cap i t a l ,  which was 

-3/ Sect ion  5(a)  and 5(c)  of the  S e c u r i t i e s  A c t  provide, i n  pe r t inen t  
p a r t  : 

88(a)Unless a r e g i s t r a t i o n  s tatement  i s  i n  e f f e c t  as t o  a 
s e c u r i t y ,  i t  s h a l l  be unlawful f o r  any pereon, d i r e c t l y  o r  
i n d i r e c t l y  -

(1) t o  teakc use  of any means o r  ins t r ruwnts  of 
t r a n s p o r t a t i o n  o r  c m u n i c a t i o n  i n  i n t e r e t e t e  com-
merce o r  of the m i l a  t o  8et1 such w c u r i t y  through 
t h e  use  o r  medium of any prospectus o r  otherwise;  o r  

(2)  t o  c a r r y  o r  cause t o  be c a r r i e d  through the  
mails o r  i n  i n t e r s t a t e  commerce, by any means o r  
instruments  of transportation, any such o e c u t i t y  f o r  
t he  purpose of e a l e  o r  f o r  d e l i v e r y  a f t e r  oale .  

(c) It e h a l l  be unlawful f o r  any person, d i r e c t l y  or in-
d i r e c t l y ,  t o  make use of any m a n e  o r  instruments  of t r ans -
por t a t ion  o r  coamunication i n  i n t e r r c a t e  commerce o r  of t he  
mails t o  o f f e r  t o  sell o r  o f f e r  t o  buy through the  u re  o r  
medium of any prospectus o r  otherwise any s e c u r i t y ,  u n l e s s  
a registration statement  h a s  been f i l e d  as t o  such secur i ty .  

I t. . . 



admittedly not regis tered  with the Commission under the  Exchange Act 

as a broker-dealer,  v io la ted  t h a t  Act by conducting an i n t e r s t a t e  
4/

LI 


business as a broker-dealer; whether the f i l i n g  by Capital  of i t s  

appl ica t ion f o r  r e g i s t r a t i o n  was i n  v io la t ion  of the Exchange Act 
-5/ 

and a r u l e  thereunder,because of e r r o r s  o r  misstatements there in ;  

whether the f a i l u r e  of Capital  t o  cor rec t  these e r r o r s  o r  miss ta te-  

ments was likewise a v io la t ion  of the Exchange A c t  and the rules 

-4/ Section 15(a) of the  Exchange Act pr,ovidea: 

"(a) No broker o r  dea le r  (o ther  than one whose business 
i s  exclus ively  i n t r a s t a t e )  s h a l l  make use of the mails o r  
of any means o r  ins t rumenta l i ty  of i n t e r s t a t e  commerce to  
e f f e c t  any t ransact ion i n ,  o r  t o  induce the purchase o r  s a l e  
of any secur i ty  (o ther  than an exempted s e c u r i t y  or  com- 
mercial paper, bankers' acceptances, o r  commercial b i l l s )  
otherwise than on a national  s e c u r i t i e s  exchange, unless  
such broker o r  dealer  i s  regis tered  t n  accordance with eub- 
sec t ion (b)  of t h i s  section." 

-51 Section 15( b) of the Exchange A c t  providea i n  per t inent  part :  

"(b) A broker o r  dealer  may be regiotered f o r  the purposes 
of t h i s  sec t ion by f i l i n g  with the Conmission an  appl ica t ion 
f o r  r e g i s t r a t i o n ,  which s h a l l  contain such infgreat ion i n  such 
d e t a i l  as t o  such broker o r  dea le r  and any person d i r e c t l y  o r  
i n d i r e c t l y  con t ro l l ing  o r  control led  by, o r  under d i r e c t  o r  in-  
d i r e c t  comnon control  with, such broker o r  dea le r ,  as the 
Commission may by r u l e s  and regulat ions require  as necessary 
o r  appropriate i n  the public i n t e r e s t  o r  f o r  the protect ion of 
investors." See a l s o  the por t ion  of Section lS(b) quoted i n  
footnote 1. 


Rule 15b-1 provides: 


"An appl ica t ion f o r  r e g i s t r a t i o n  of a broker o r  a dealer ,  pure 
suant t o  s e c t i o n  l5(b) ,  s h a l l  be f i l e d  on Form BD ?n accordance 
with the ina t ruc t ions  contained therein." 
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thereunder: whether Erma Gatlin and Austin Catlin willfully violated 

Section 17(a) of the Securities ~ c t - and Section 10(b) of the Exchange 
8/ 

~ c tand a rule thereunder- by raaking falee and misleading statements 

6/ See footnote 5, euprc. Rule l5b-2 provides, in pertinent part:-
"(b) If the information contained in aoy application for 
registration of a broker or a dealer, . . . is or becomes 
inaccurate for any reason, such broker or dealer shall 
promptly file an amendment on Form BD correcting such informa-

7/ Section 17(a) of the Securities Act providee:-
"(a) It shall be unlawful for any person in the offer or sale 
of any securities by the use of any means or instruments of 
transportation or communication in interstate camerce or by 
the use of the nails, directly, or indirectly -

(I) to employ any device, scheme, or artifice to 
defraud, or 

(2 )  to obtain money or property by mans of any untrue 
statement of a material fact or any omiesion to state a 
material fact necessary in order to make the statements 
made, in the light of the circumtances under which they 
were made, not misleading, or 

( 3 )  to engage in any transaction, pr&tice,or course of 
business which operates or would operate as a fraud or de-
ceit upon the purchaser. 

8/ Section 10(b) of the Exchange Act provides:-
#Section 10. It shall be unlawful for any person, directly 
or indirectly by use of any means or inetrumentality of inter-
state cMrmerce or of the mails, ar of any facility of any 
national securities exchange -

(a) . . . 
(b) To use or employ. in connection with the ~ u r c h a s ~nr 
sale of any security registered on a national securities ex-
change or any security'not so registered, any manipulative or 
deceptive device or contrivance in contravention of such rules 
and regulations ae the Comnission may prescribe as neces-
sary or appropriate in the public interest or for the 
protection of investors." 

(Cont8d. on P. 8 )  
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concerning the earnings and financial condition of Anchorage and 


employing fraudulent, manipulative or deceptive devices in the offer 


and sale of its securities. In addition, the Division urges that 


evidence adduced at the hearing with regard to sporadic interstate 

9/ 

transactions in People8 stock and two other securities- reflects 


violatione of Section 15(b) of the Exchange Act. The ultimate ques- 


tions in the proceeding, as stated above, are whether it is in the 


public interest to deny registration to Capital, and, if so, whether 


Erma Gatlin or Austin Gatlin are causes of any such order which bay 


be made. 


-8/ (Contgd. from p. 7) 

Rule lob-5 provides: 

"It shall be unlawful for any person, directly or indirectly, by 

the use of any means or instrumentality of interstate commerce, 

or of the mails, or of any facility of any national securities 

exchange, 


(1) to employ any device, scheme, or artifice to defraud. 


(2)  to make any untrue statement of 8 material fact or to 
omit to state a material fact necessary in order to make the 
statements made, in the light of the circunstencee under 
which they were made, not misleading, or 

(3)  to engage in any act, practice, or course of business 
which operates or would operate as a fraud or deceit upon any 
person, 

in connection with the prrchese or sale of any security." 


-9/ Cbnrnonwcalth Loan and Investment Companftof Lebanon, Missouri, and 
Queen City Loan and Investment Cmpany,of Springfield, Missouri. 



Based upon h i s  examination of the  record i n  these  proceedings and 

h i s  observat ion of the  wi tnesses ,  t h e  Hearing Examiner makes the  fol-

lowing f inding6 of f a c t  and conclu6ione of l a w ,  

11. FINDINGS OF FACT 


Backnround of Capi ta l :  A c t i v i t y  i n  Oklahoma. 


1. Capi t a l  wae incorporated under t h e  l a w s  of t he  S t a t e  of Oklahoma 

on March 20, 1961, wi th  o f f i c e s  a t  Tulea. It became r e g i s t e r e d  as a 

broker-dealer  i n  Oklahoma on Apr i l  4,  1961. Its o f f i c e  was t h e r e a f t e r  

'moved t o  o r  e s t ab l i shed  	a t  Lawton, Oklahoma, and t h e r e a f t e r ,  on o r  about 

August 15, 1961, a t  Huldrow, Oklahoma, and For t  Smith, Arkansas. 

2. A t  o r  about the  t i m e  Cap i t a l  became reg i s t e red  i n  Oklahoma as a 

broker-dealer ,  i.e., Apr i l  4, 1961, i t  cont rac ted  t o  a c t  as underwri ter ,  

under a b e s t  e f f o r t s  undertaking, of a public  o f f e r i n g  of 100,000 shares 

of c l a s s  B non-voting coanon s tock  t o  be o f fe red  pub l i c ly  by Lawton, a t  

t h e  o f f e r i n g  p r i c e  of $2 per  share o r  a t o t a l  of $200,000, wi th  a n  under- 

w r i t i n g  coamission of $.40 per  share. The o f f e r i n g  was t o  be l imi ted  t o  

r e s i d e n t s  of Oklabama. The underwri t ing agreement was f o r  a period of 

s i x  months, frorn on o r  about  Apr i l  19, 1961 u n t i l  its e x p i r a t i o n  i n  late 

October 1961. A t  t he  e x p i r a t i o n  of the  underwriting agreement Capi ta l  

had eold 31,780 sha res  of t h i s  of fer ing .  

3. A t  a l l  times dur ing  the  above o f f e r i n g  of Lawton s t o c k ,  

Aust in C a t l i n  and Erma Ga t l in  were o f f i c e r e  and d i r e c t o r s  of Capi ta l ;  

con t ro l l ed ,  managed and d i r e c t e d  a l l  of i t 8  businees, opera t ions  and 

a c t i v i t i e s ;  and employed, obtained l icensee  f o r  and d i t e c t e d  salesmen i n  

connection with t h e  of fer ing .  
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The Peoples Of fe r ing  

4. On January 15, 1962, Cap i t a l  received from the  Sec re t a ry  of 

S t a t e  of Arkansas a C e r t i f i c a t e  of t iu thor i ty  t o  do bus iness  i n  ~ r k a n s e s  

as a f o r e i ~ ncorporat ion.  On March 1, 1962, Cap i t a l  obtained e l i c e n s e  

as a n  Arkansas s e c u r i t i e s  dea ler .  

5. Since January 15, 1962 Cap i t a l  has  been and t o  the  d a t e  of t h e  

hear ing  has  continued to  be author ized  t o  do bueiness i n  both Oklahoma 

and Arkansas, and s i n c e  March 1, 1962 it has been r e g i s t e r e d  and 

l icensed  as a s e c u r i t i e s  broker-dealer  concurrent ly  i n  both Oklahoma and 

Arkansas. 

6 On o r  about  January 1, 1962, C a p i t a l  cont rac ted  wi th  Peoples,  of 

F o r t  Smith, Arkansas, t o  act as underwri te r ,  under a b e s t  e f f o r t s  under- 

tak ing ,  f o r  a publ ic  o f f e r i n g  of s e c u r i t i e s  by Peoples,  c o n s i s t i n g  of 

10,000 sha res  of class A carmaon s tock ,  ca r ry ing  one vo te  per share ,  end 

50,000 sha res  of  c l a s s  C conmon s tock ,  non-voting, i n  u n i t s  of one c l a s s  A 

sha re  and f i v e  class C shares ,  a t  t h e  p r i c e  of $5 per share ,  o r  a t o t e 1  of 

$300,000, wi th  underwri t ing cumuission of  $.60 per share. The o f f e r i n g  

w a s  l imi ted  t o  r e s i d e n t s  of Arkansas. 

7. Capi t a l  cumenced t h e  pub l i c  d i s t r i b u t i o n  of t he  Peoples o f f e r i n g  

i n  the  Spring of 1962 and the  o f f e r s n g  was completed i n  December 1962. 

8. A t  a l l  times during t h i s  o f f e r i n g  of t h e  Peoples  s tock ,  

Austin G a t l i n  and E m  G a t l i n  were o f f i c e r s  a d  d i r e c t o r s o f  Cap i t a l  and 

con t ro l l ed ,  managed a d  d i r e c t e d  a l l  of i t 6  business ,  o p r a t i o n s  and 

activities. 
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9. Through t h e i r  c o n t r o l  of Cap i t a l  and, i n  t u rn ,  through C d p i t a l ' s  

ownership of 207, of Peoples  s tock ,  Aus t in  G a t l i n  and Erma G a t l i n  own a 

c o n t r o l l i n g  i n t e r e s t  i n  Peoples. C a p i t a l  and Peoples  sha re  o f f i c e  

f a c i l i t i e s  i n  F o r t  Smith, Arkansas. Aust in G a t l i n  i s  being paid a s a l a r y  

. by Peoples  a t  the  rate of $12,000 per year ,  

LO. Cap i t a l  is no t ,  nor has  i t  been, r e g i s t e r e d  w i t h  t h e  Commission 

as a broker -dea ler  pursuant t o  Sec t ion  15(b) of t h e  Exchange A c t .  Nor has  

Aust in G a t l i n  o r  Erma G a t l i n  e v e r  been s o  r e g i s t e r e d .  

11. No r e g i s t r a t i o n  s tatement  o r  n o t i E i c a t i o n  pursuant  t o  Regulat ion A 

has  been f i l e d  wi th  t h e  Commission as t o  any of t h e  s e c u r i t i e s  of Peopl.es, 

12. Kenneth L. Edwards, a r e s i d e n t  of Arkansas, w a s  h i r ed  by Aust in G a t l i n  

on behalf  of Cap i t a l  and Peoples as a salesman i n  January 1962. Since t h a t  

t i m e  Edwards has  been engaged, among o t h e r  a c t i v i t i e s ,  i n  buying and s e l l i n g  

common s tock  of Peoples  under a n  arrangement which paid him a s a l a r y  p lus  

2#% cormnission on t h e  s e c u r i t i e s  so ld ,  

13. Edwards t e s t i f i e d  t h a t  Peoples s tock ,  both class A and class C, w a s  

s o l d  f o r  cash  as w e l l  as on t h e  in s t a l lmen t  plan,  a t  $5  per sha re ,  commencing 

i n  t he  Spr ing  of 1962 and cont inuing  u n t i l  Dccember 1962. 

14, The purchaser  of  Peoples  e tock  would execute  a s u b s c r i p t i o n  form i n  

. 	 t r i p l i c a t e ,  w i th  t h e  o r i g i n a l  form being r e t a ined  by C a p i t a l ,  t he  eecond being 

g iven  t o  t he  purchaser ,  and t h e  t h i r d  being rmtained by t he  salesman. The sub- 

, 	 s c r i p t i o n  form contained t h e  fol lowing r ep resen ta t ion :  

T"e purchaser  hereby r e p r e s e n t s  t h a t  he  i s  a BOM Fide  
Resident  of Arkansas and t h a t  h e  i s  acqu i r ing  theee  
eecur i t ie r r  f o r  inveetment purposes and not  w i th  a view 
t o  resale o r  f u r t h e r  d i e t r ibu t ion . "  

http:Peopl.es


15. The checks of purchasers of Yeoyles stock were made pvyable to 

either Capital or Peoples, and in the case of installment sales the 


purchaser would execute a promissory note payable to Peoples for the 


Balance due. 


16. When an installment purchase was made, the subscription form and 


the stock certificate were put into the purchaser's folder to await pay- 


ment of the full price before delivery of the certificate. The stock 


certificates, when deliverable, were generally transmitted through the 


ma1 1s . 
17. The availability of the stock for purchase was advertised by radio 


and television as well as in newspaper sdvertisements. 


18. In July 1962, Mr. E. C. Addison, of Heavener, Oklahoma, discussed 


with Austin Gatlin at the office8 of Capital and Peoples in Fort Smith, 


Arkansas, the purchase by Addison of Peoplesg stock, after Addison had seen 


or heard advertisements for the sale of the stock on television or radio. 


He was advised by Mr. Catlin, who knew Addison to be a resident in Oklahoma, 


that no stock was then available for purchase. 


19. On September 13, 1962, Addison called again at the offices of Capital 

and Peoples in Fort Smith and was sold, by Mr. Gatlin, 200 shares of Peoples 

at $5 per share. He delivered a check in the amount of $17'3 payable to 

Peoples, dated September 13, 1962, and drawn on the account of Addison Invest-

ment Company in the State National Bank, Heavener, Oklahoma. He executed no 

subscription agreement for the purchase of the stock, but probably signed a 

promissory note for the balance due in the amount of $900. Subsequently, 

Addison paid an additional $200 of the purchase price by a check payable to 

Peoples drawn by Addison Investment Company on its account in the State 



National Bank, Heavener, Oklahoma, and he subsequently paid an additional 


$100 by a check drawn by him in favor of Peoples, on his account in the 


First National Bank, Heavener, Oklahoma. All of these checks were en-


dorsed by Peoples and paid by the respective banks of deposit. 


20. On July 2, 1962, at the offices of Capital and Yeo~les in 


Fort Smith, Arkansas, Willibr B. Robinron, a resident of Heavener, 


Oklahoma, bought 133 shares of clase A canmon stock of Peoples and 667 


shares of its class C common stock, making a total of 800 shares,&r the 


rum of $4,000, making payments in that amount by withdrawal from his 


deposit account with Peoples and deduction of that amount from his pass- 


book. 


21. This purchase followed by approximately one week a visit to 

Robinson at Heavener, Oklahoea by Edwards. At the time of this visit 

Edwards war ostenribly trying to find a person named nbHortonM, and he 

advired Robinson that he had 80- shares of Peoples, which he owned per- 

sonally, and which he could sell to Robinson, 


22, At the time of the purchase by Robinson, Edwards and Austin Gatlin 


knew that Robinson war a resident of Oklahoma. 


23. A few days after Robineon's purchase, the stock certificates 


were delivered to him at Heavener, 0klahoma.b~ Edwards, One certificate 


was for 133 shares of class A stock and bore Pb. 86; the other certificate 


war for 667 shares of class C stock and bore No. 106. 


24, It ir contended by the respondent that the sales of Peoples' stock 


to Addison and Robinson were not a part of the offering described above, 




but  c o n s t i t u t e d ,  r a t h e r ,  resales of s tock  purchased by Edwards, an  

Arkansas r e s i d e n t ,  as a p a r t  of t h e  o r i g i n a l  o f f e r i n g  and t h e r e a f t e r  

r e so ld  by him t o  Addison and Robinson. 

25. Edwards t e s t i f i e d  t h a t  sometime i n  t h e  middle of June 1962, he 

had executed a 8ubsc r ip t ion  fonn f o r  t h e  purchase of 1,000 s h a r e s  of Peoples  

s tock  a t  $5 per sha re ;  t h a t  t h e r e a f t e r  he  r e a l i z e d  he  could n o t  p y  f o r  

t h e  s tock  and s o  advised  M r .  G a t l i n ,  who agreed t h a t  Edwards might sell 

t h i s  s tock .  It is contended that a l though Edwards paid no cash f o r  t h e  

1,000 sha re s ,  he executed a promissory note  i n  payment t h e r e f o r ,  and t h a t  

t he  payment of $6,000 by Robinson, by withdrawal of t h a t  sum from h i s  

d e p o s i t  account,  t oge the r  wi th  t h e  $100 payment made by Addison and t he  

latter's promissory note  f o r  $900,cons t i tu ted  payment o f  Edwardse ob l iga -  

t i o n  f o r  t he  1,000 shares .  Testimony a long  these  genera l  l i n e s  w a s  a l s o  

g iven  by Aust in C a t l i n  and, as ind ica t ed  below, by Erma Ga t l i n .  

26. The Examiner rejects t h e  testimony t h a t  Edwards, i n  June 1962 

o r  at  any o t h e r  t i m e ,  executed a bona f i d e  s u b s c r i p t i o n  f o r  t h e  purchase 

of 1,000 sha re s  of Peoples  s tock  and became t h e  owner of such shares .  

He concludes t h a t  t he  sales t o  Addison and Robinson were p a r t  o f  

t he  Peoples  o f f e r i n g  on which C a p i t a l  w a s  the  underwr i te r  on a b e s t  e f f o r t s  

bas i s .  The evidence i n  support  o f  t h i s  conclusion is convincing. 

27. Respondent w a s  unable t o  produce the  s u b s c r i p t i o n  form a l l e g e d l y  

s igned by Edwards I n  June 1962, and t h i s  i n a b i l i t y  casts some doubt on t h e  

respandent 's  conten t ions .  I n  a d d i t i o n ,  t he  s u b s c r i p t i o n  form executed by 

Robinson f o r  800 ohares  of Peoples s tock  is  a n  extremely en l igh ten ing  docu- 

ment. Th i s  form c o n t a i n s  t he  representation of res idence  i n  Arkansas, 



1 

and was signed by William B. Robinson as purchaser, on July 2, 1962. 


However, the signature of William B. Robinson subsequently was crossed 


out by Mre. Gatlin. She wrote in its place the name IbKen Edwards". 


Edwards did sign the subscription form, as purchaser, but he did execute 


it for Capital Funds, Inc. as "agent or broker-dealer" at the time of 


the execution by Robinson. The words "filew and "Kenneth Edwards" were 


also written on the form by Plrs. Gatlin, "so that he @3dwards] would 


have a record for his income tax." And on the margin of the form, in 


Mr. Gatlin's handwriting, is the following notation: 


@@This stock is repurchassed (sic) stock and not issue beng 

offerd (sic) as regular issue." 


Mrs. Gatlin testified that she struck Robinsongs name as purchaser and in- 


serted Edwardeg name in its place "Because Mr. Robinson did not buy any 


stock f r a  us.", and she pointed to this notation as authority for this 


action. 


28. No satisfactory testimony or explanation was given by Edwards, or 

by either Erma or Austin Gatlin, in support of the contention that this 

@ale to Robinson constituted a secondary transfer of stock which had be-

come the property of Kenneth Edwards rather than the sale of stock which 

was part of the offering. It is noted, of course, that the offering was 

not coappleted until December 1962. 

29. Further refutation of the factual contention of respondent is made 


by numbers appearing in the Stock certificate book of Peoples with regard to 


this stock purchase by Robineon, but it belabors the point to detail the 




i n a b i l i t y  of t h e  above wi tnesses  t o  exp la in  t h e  f a c t  t h a t  t h e  numbers 

on t h e  s tock  c e r t i f i c a t e s  o s t e n s i b l y  issued t o  Edwards i n  June on 

t h e  b a s i s  of t h e  s u b s c r i p t i o n  a l l e g e d l y  executed by him i n  June were 

h igher  than those  on t h e  c e r t i f i c a t e s  i ssued  t o  Robinson i n  Ju ly .  Suf-

f i c e  i t  t o  say  t h a t  H r r .  Ga t l i n ,  who was i n  charge of t h e  records  of 

Peoples ,  was unable t o  exp la in  t h e  d iscrepancy  a l though she was a 

pa r ty  t o  t h e  t r ansac t ion .  

30. One f u r t h e r  a s p e c t  of t h i s  r i t u a t i o n  rhould be noted. 

Edwards8 testimony regard ing  t h e  subsc r ip t ion  form signed by Robinson 

as purchaser  (and by himself on behalf  o f  Cap i t a l  as agen t  o r  broker- 

d e a l e r  f o r  Peoples) ,  en fo rces  t h e  conclus ion  t h a t  changes i n  t h e  f o m  

were made by Mrs. G a t l i n  to support  t h e  i n c r e d i b l e  poa i t i on  t h a t  

Robinson was i n  f a c t  purchasing s t o c k  that had k e n  subscribed f o r  and 

was owned b y  Edwards r a t h e r  than  s tock  which was p a r t  of t h e  o f f e r i n g .  

Edwards was u n c e r t a i n  regard ing  t h e  d e t a i l 8  of h i s  a l l e g e d  subscr ip-  

t i o n  f o r  t h e  s tock.  I n  a d d i t i o n ,  he  t e s t i f i e d  t h a t  h e  rece ived  from 

Cap i t a l  a 2.47. commission f o r  t h e  e a l e  of t h e  s t o c k  t o  Robinson, but  on 

being asked t o  e x p l a i n  why he  rece ived  coamtission f o r  s e l l i n g  h i s  own 

s t o c k  h e  changed h i 8  testimony and denied that he  had rece ived  comic-

s i o n  f o r  t h e  sale. From a l l  of t h e  above i t  18 e n t i r e l y  clear t h a t  t h e  

o f f e r i n g ,  sale and d s l i v e r y  of Peoples  stock by C a p i t a l  as u n d e r v r i t e r  

was not  r e s t r i c t e d  t o  r e s i d e n t s  of Arkansas, 

31. Respondent's b r i e f  urges  t h a t  Peoples  s t o c k  was so ld  only  t o  

Arkansas r e s i d e n t s ,  sugges t ing  t h e  a v a i l a b i l i t y  of t h e  i n t r e a t a t e  



exemption of Section 3(a)(ll) of the Securities Act, pertaining to 


It. . , an issue offered and sold only to personr resident within a 

ringle state. . .'*.This suggestion, of course, has been rejected by 
-10/ 

the Examiner. In any event, respondent further contends, no viola- 

tion of Sections 5(a) or 5(c) of the Securities Act would result from 


the sale or delivery of Peoples stock to residents of Oklahoma, inas- 


much as the stock was an exempted security within the meaning of 


Section 3(a)(2) of that Act because of the etatus of Peoples as a bank- 


,ing institution. Section 3(a)(2) exempts, among other securities, 


"any security issued or guaranteed by any national bank, or 
by any banking institution organized under the laws of any 
State or Territory or the District of Columbia, the business 
of which is substantially confined to banking and is super- 
vised by the State or Territorial banking comisaion or 
similar official ;". 
32. Tbe Prospectus issued by Peoples indicates that it was 


registered in 1940 with the State Bank Department as an industrial loan 


company and haa continued to operate as such; that it is authorized 


to issue and aoes issue deposit certificates, and that it is under the 


supervision of the Securities Division of the State Bank Department. 


-10/ Under the above findings it is unnecessary to consider whether by 
reason of a purchase by Edwards, as alleged, he could have obtained 
title to the 1,000 shares, or the factual question whether the 
stock had came to rest as property of a resident investor before 
the alleged resale by Edwards. See Securities Act Release No. 4434 
(19611, rubject, "Section 3(a)(ll) Exemption for Local Offerings", 
indicating that even if Edwards had subscribed for the shares, rince 
it is nevertheless clear that not only did he not retain them for 
investment but also that he never receivedthe shares, the Section 
3(a)(ll) exemption would not be available. 

No reason was given for not cancelling the alleged sale to Edwards 

when he concluded he would be unable to pay for the shares. To per- 

mit a device such as was used here to became a subterfuge for sales 

to non-residents would, of course, frustrate the limitatione of the 

Act, 




The Prospectus also states that: 


"The general busicess conducted by the Company is, the 

loan of money on first and second mortgages secured by real 

and personal property, the purchase of existing notes at 

discounts ranging from 10 per cent,upwards, of the face 

value thereof on both real and personal property. The loan 

business is very competitive." 


33. Title 67 of the Arkansas Statutes of 1947 is entitled "Banks 


and Other Financial Institutions", and this title or name, as well as 


the various chapters and the text itself of Title 67, indicates that 


the Legislature recognized a basic distinction between the banks, 


on the one hand, (treated in Chapters 1 - 7 of the Title), and "other 

financial institutions" such as building and loan associations (treated 


in Chapter 81,credit unions (treated in Chapter 9)  and industrial loan 

-11/ 
institutions such as Peoples (treated in Chapter 10). 

34. Section 67-112 of these statutes reads, in part: 


"Whenever the word 'bank1 appears in this Act, it shall be 
deemed to apply alike to any incorporated bank, trust 
company, or savings bank, . . . and also to any partnership 
or individual transacting a banking business." 

Of course, People8 doe8 not fall into any of the above categories. Hore-


over, under Section 67-701 Peoples is prohibited from using, or from 


making any reference in its name or othervise, to the words "bank", 


-111 Other types of financial institutions such as loan brokers, and 
investment companies and security dealers, have been treated in 
subsequent chapters of Title 67, further illustrating the distinc- 
tions made by the Legislature betwzen banks and "other financial 
institutions." 



. . . "banking", . . . "trust company", "or any other word or 
phrase which tends to induce the belief that the party using it is 

authorized to engage in the business of a bank, trust company, savings 

bank or building and loan association. . . .I* 
35. Conversely, in Section 67 - 1001 the term "Industrial Loan 

In~titution'~is construed to mean 


"any corporation . . . engaged in lending money to be 
paid in weekly, monthly, or other periodical installments 
or principal sums as a business; provided, however, that 
this definition shall not be construed to include building 
and loan associations, or commercial banks or savings 
banks, or trust companies, or credit unions . . .VI 

and Section 67-1003 provides, in part, as to industrial loan institutions: 


"All such institutions operating under the provieions of 

this Act shall 80 distinguish their operations and so 

qualify them as to not perform any of the functions of a 

Commercial Bank, Savings Bank or Trust Company, outside of 

the specific authority provided for their operation under 

this Act." 


Thus, it is antirely clear that under the Arkansas statutes Peoples is not 


a bank, but is one of the "other financial institutions1' treated in Title 67. 


36. Nor does Peoples fall within the category of labanking 

inrtitutionN as the term ie used in the Section 3(a)(2) of the Securities 

Act. The legislative hietory of this section is not especially enlight- 

ening on the Congressional intent in the ure of this term. However, it 


is clear from an examination of Section 3 that the term was intended to 


be and must be confined to the commonly accepted banking institutions, 
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-12/ 

i.e., commercial banks, savings banks and perhaps trust companies. 


This conclusion is demonstrated by the fact that in Section 3(a)(S), 


Congress provided for the exemption from the requirement of registra- 


. 
tion of 


"Any security issued by a building and loan associa- 

tion, homestead association, savings and loan associa- 


tion or similar institution, substantially all the 
business of which is confined to the making of loans 
to members. . .I @ 

If the associations designated in Section 3(a)(S) were not intended 


to be distinguished from banking institutions, the limitation with re- 


gard to lotins to members would be pointless and the distinction between 


Sections 3(a)(2) and 3(a)(S) would be meaningless. It is apparent that 


while Peoples might be a "similar institution" under Section 3(a)(5), 


-13/ 
it is not a banking institution within the meaning of Section 3(a)(2). 


-12/ AS to trust companies, see London National Bank of Ceesburg v. 
Continental Trust Co. , 180 S .E. 548 (Va., 1935) : ''In concrete 
terms, one is a bank and one is a trust companv . . . The fact 
that a trust company is permitted by its charLer to exercise some 
of the functions of a bank does not constit~te it a banking 
institdtion". Cf., however, 1 Loss, Securities Regulations 
566 (2d ed., 1961): "The exemption for banks raises no par- 
ticular problems otherwise. Presumably it does not a~ply to 
small loan or finance companies, or investment banking firms, 
or bank holding companies, however supervised. Since Section 
3!a) ( 2 )  does not specjf ical ly mention trust c~mpanies, perhaps 
as good a test as any of the question whether a particxlar Lrust 
company is a 'banking instit~tion' is whether ic is so sdpervised 
by the state banking authorities." 

-13/ Cf. United States Trust Co. of N. Y. v. Brady, 20 Barb. 122 (1855), 
where the Supreme Court stated, regarding the plaintiff: 

"It is not a corporation created for banking purposes, 
within the meaning of section L ,  of article 8, of the 
constitution. Banking is there used in its then and 
still familiar and popular sense, that business which 
might be carried on by banking associations under the 
law to authv 'ze the business of banking, passed 
April 18, 183 %. The law has been amended. . .and the 
meaning of the word had thus become fixed by legis- 
lative usage also." 



(Inasmuch as Peoples does not confine its loan business to its members, 


it was not contended by respondent that Peoples stock is exempt 


under Section 3(a)(5) of the Act.) 


37. It follows, from the fact that Peoples is not a banking 

institution within Section 3(a)(2), that we need not consider whether, 

within the meaning of that Section, its business is "substantially con- 

fined to banking and is supervised by the state. . .banking commission 
-14/- .  

or similar official" as respondent contends. The burden of proving a 


'claimed exemption from the requirements of the Securities Act is on 

the claimant. S.E.C. v. Ralston Purine Co., 346 U.S. 119 (1953); 

Cilligan, Will 6 Co. v. S.E.C., 267 F. 2d 461 (C.A. 2, 1959). Respondent 

has clearly failed to sustain the burden of establishing the claimed 

exemption,under Section 3(a)(2). 

38. It follows from the above and from the non-availability of 


-15/ 
the exemption in Section 3(a)(11) of the Securities Act, that the 

acts of Capital and of Austin Gatlin and Erma Gatlin in offering, sell- 

ing and effecting delivery of the unregistered Peoples stock to residents 

of Oklahoma were in violation of Sections 5(a) and 5(c) of the Securities 

Act. These acts were knowingly and intentionally performed and they 


constitute willful violations within the meaning of Section 15(b) of the 


-11/ As suggested above, the differences between the business of banks 

in Arkansas and the business of industrial loan institutions are in 

fact substantial and extreme. 


151 	A single sale to a non-resident will destroy this exemption with 

respect to the entire issue. Universal Service Corporation, Inc., 

37 S.E.C. 559, 563-564 (1957); ~ssociated Investors Securities, Inc., 

Securities Exchange Act Release No. 6859 (1962); Edsco Manufacturing 

Co.* Securities Act Release No. 4413 (1961). 




Exchange A c t .  Cf. H u ~ h e sv. S.E.C., 174 F. 2d 967, 977 (C.A.D.C., 1949);  

Rober t  Dermott French, 36 S.E.C. 603, 605 (1955). 

39. The D iv i s i on  u rge s  t h a t  inasmuch as C a p i t a l  w a s  no t  r e g i s t e r e d  

w i th  t h e  Commission as a broker -dea le r  under S e c t i o n  15(b)  of the  Ex-

change A c t ,  i t s  conduct of a n  i n t e r s t a t e  bus ine s s  and u se  of t h e  mails 

and o t h e r  ins t ruments  of i n t e r s t a t e  commerce t o  e f f e c t  purchases  and 

sales of s e c u r i t i e s  v i o l a t e d  S e c t i o n  15(a )  of t h a t  A c t .  (See f o o t n o t e 4 ,  page 

6 ,  supra .  Respondent contends t h a t  upon completion of t h e  Lawton o f f e r -  

i n g  i n  Oklahoma, i t  ceased doing bus ine s s  i n  Oklahoma and t h a t  i ts sub-

sequent  o f f e r i n g  of  Peoples  s t ock  w a s  e x c l u a i v e l y  i n t r a s t a t e  bus ine s s  

conducted on ly  i n  Arkansas and t h e r e f o r e  no t  v i o l a t i v e  of S e c t i o n  15(a) .  

Nei ther  respondent  nor  t h e  Div i s ion  h a s  c i t e d  p e r t i n e n t  l a w  which would 

r e s o l v e  t h e  q u e s t i o n  whether a n  Oklahoma co rpo ra t i on  can conduct bus i -  

ne s s  as a s e c u r i t i e s  d e a l e r  i n  Arkansas o r ,  indeed, i n  f i f t y  d i f f e r e n t  

states, wi thout  conduct ing a n  i n t e r s t a t e  bus ine s s ,  provided no bus ine s s  

a c t i v i t y  i s  conducted concu r r en t l y  i n  two d i f f e r e n t  states, The i s s u e  

becomes moot, however, by reason  of t h e  f i n d i n g s  made above w i th  regard  

t o  t h e  sales of Peoples  s t ock  i n  Oklahoma at a t i m e  when C a p i t a l  was 

o s t e n s i b l y  s e l l i n g  t h e  s t o ck  t o  Arkansas r e s i d e n t s  on ly ,  f o r  they  i n -  

d i c a t e  t h a t  C a p i t a l ,  i n  f a c t ,  w a s  conduct ing an i n t e r s t a t e  bus ine s s ,  

Add i t i ona l l y ,  M r .  G a t l i n  t e s t i f i e d  t h a t  a f t e r  t h e  complet ion of t h e  Lawton 

o f f e r i n g  i n  Oklahoma, C a p i t a l  a r ranged  t o  sell  t h e  h o p l e s  s t ock  i n  

Arkansas, and he cont inued as fol lows:  

W e  were f i n i s h e d  i n  Oklahoma. We had no f u r t h e r  i n t e r e s t  
t h e r e  excep t  t h a t  we  had t h i s  Oklahoma c o r p o r a t i o n  and we 
opened a n  o f f i c e  i n  Huldrow, Oklahoma, and s t i l l  ma in t a in  
an  o f f i c e  i n  Huldrow t o  make loans .  They a r e  i n  t h e  loan  
business." Tr.  230, 
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Thus it appears that Capital continued to do business in Oklahoma, 


albeit not as a securities dealer, while it was engaged in selling 


Peoples stock in Arkaneas. One further type of activity, the sporadic 


securities transactions mentioned above, indicates that Capital en- 


gaged in an interstate business contrary to the contention made in its 


brief, Mr. Catlin testified that Capital owned stock in Comaonwealth 


Loan and Investment Company, of Lebanon, Missouri, and in Queen City Loan 


and Investment Company, of Springfield, Missouri, and that on behalf of 


Capital he sold to Frank Blosser, a resident of Springfield, Missouri, the 


controlling interests in the stocks of these respective campenies. He also 


testified, as did another witness, to secondary transactions in the stock of 


Peoples, including the purchase of shares from a resident of Texas and the 
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sale and delivery of part of these shares to residents of Oklahoma. 


The Application for Registration 


40. Capital's application for registration as a broker-dealer pur- 


suant to Section 15(b) of the Exchange Act and Rule 15b-l thereunder was 


filed with the Commission on Form BD on July 30, 1962 in duplicate, as 


required by the General Instructions on the Form. The Form BD was dated 


July 23, 1962, and was signed on behalf of Capital by Austin Gatlin, 


-16/ Respondent's brief urges that: 
There are other sales dealt with, j than those to Addison (dccq( 
~obinson], but the record clearly shows that these were not 

original issues of stock but were repurchases of stock by 

Capital for in~estment.~' 


Of course, this contention does not negate the fact that the trans- 
actions were interstate transactions, Moreover, the suggestion 
that such transactions should be considered as investment activity 
separate and apart from the conduct of a brokerage business as such 
must be rejected. See Chester R. Koza L Co., 39 S.E.C.950 (1960). 
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Sec re t a ry -T rea su reqand  t h e  Supplement and F inanc i a l  S ta tements  r e f l e c t -

i ng  C a p i t a l ' s  cond i t i on  as of June 30, 1962, a t t a ched  t o  and c o n s t i t u t i n g  

a p a r t  of s a i d  a p p l i c a t i o n ,  were da t ed  J u l y  23, 1962, and were signed on 

behalf  of  Cap i t a l  by Erma S. G e t l i n ,  Vice P re s iden t .  The o r d e r  f o r  pro-

ceeding cha rges ,  i n  e f f e c t ,  t h a t  Item 3(b) of  t h e  Form BD improper ly  

lists John L i t t l e j o h n  as a d i r e c t o r  of  C a p i t a l ,  and a l s o  t h a t  

Item 3(c)  improper ly  l ists him as owner of  10%o r  more of  t h e  e q u i t y  

s e c u r i t i e s  of C a p i t a l .  A t  t h e  hea r i ng  i t  developed t h a t  John L i t t l e j o h n  

had s o l d  a l l  of h i s  s h a r e s  of C a p i t a l  s t o c k  on June 29, 1962, and he h d  

ceased to be a d i r e c t o r  of t h e  co rpo ra t i on  on  Apr i l  28,  1962. Accordingly,  

i t  appeared t h a t  t h e  Form BD a p p l i c a t i o n  was admi t t ed ly  i n c o r r e c t  i n  

t he se  material r e s p e c t s  when s igned on J u l y  23 and when f i l e d  on J u l y  30. 

Nor was any amendment f i l e d  by C a p i t a l  t o  t h e  Form BD a p p l i c a t i o n  c o r r e c t -

i n g  t h e  a l l e g e d  e r r o r s ,  a l l  i n  appa ren t  v i o l a t i o n  of S e c t i o n  15(b)  of t h e  

Exchange A c t  and t h e  r u l e s  thereunder .  

41. Mrs. G a t l i n  t e s t i f i e d  t h a t  t h e  a p p l i c a t i o n  w a s  prepared by 

C a p i t a l ' s  a t t o r n e y ,  J o e  Greggs, who had prev ious ly  ob ta ined  t h e  informa-

t i o n  i n  connec t ion  w i t h  h i e  p r epa ra t i on  of C a p i t a l ' s  o f f e r i n g  c i r c u l a r  

and a p r i o r  Form BD f o r  C a p i t a l  which had never  become e f f e c t i v e .  Re-

spondent took t h e  p o s i t i o n  that inasmuch as t h e  in format ion  fu rn i shed  t o  

i t e  a t t o r n e y  was c o r r e c t  a t  t h e  t i m e  i t  was fu rn i shed ,  no w i l l f u l  v i o l a t i o n  . 
of S e c t i o n  15(b) of t h e  Exchange A c t  and of  t h e  r u l e s  the reunder  w a s  proved. 

42. However, t h e  Conniesion h a s  uniformly he ld  t h a t  t hose  who seek t h e  

b e n e f i t s  of r e g i s t r a t i o n  as broker -dea le r s  cannot avo id  t h e  concurrent  
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responsibilities, and they are responsible for errors in their applications. 


43. Strangely, during the preparation of this recommended decision 


the undersigned examined the original Form BD retained in the files of 


the Conniesion at its Washington, D. C., Headquarters, and noted that 


John Littlejohn's name had been - .  - lined out as a director of the applicant 
-18/ 

prior to the filing. Apparently, the name had not also been lined out 


on the duplicate original form which was transmitted by the Washington 


Headquarters to the Fort Worth Regional Office of the Cammission sub- 


sequent to the filing of the duplicate original forms. Apparently also, 


'the form transmitted to Fort Worth was used in the preparation of the 


order for proceedings and was the form examined by Mrs. Gatlin as a wit- 


ness when she admitted that Littlejohn was listed therein as a director. 


-17/ The Whitehall Corporation, 38 S.E.C. 259, 270 (1958); Peoples Securities 
Company, 39 S.E.C. 641 (19601, wherein, at page 645, the Commission 
said: 

"Respondents urge that any inaccuracies in the applica- 

tion and amendments were inadvertent rather than inten- 

tional and were due to error 011 the part of the attorney 

who prepared them. However, a finding of willfullness 

within the meaning of Section 15(b) of the Exchange ~ c t  

does not require a finding of intention to violate the 

law; nor is reliance upon counsel sufficient to negative 

the existence of willfullness. It was incumbent upon 

Peoples, through the principal officer who executed thc 

application and amendments, to verify the information 

contained therein, and Peoples' failure to carry out its 

responsibilities in this respect rendered willfull its making of 

false and misleading statements in the application and amend- 

ments, and its violation of Section 15(b) and Rule 155-2 

cl.nrs,...Aar I t  

-Cf. I1 Loss, op. cit. supra, 1302, to the effect that it is no de- 
fense that an application was prepared by an attorney and that the 
registrant signed it without discussing or reading it, and quoting 
from securities Exchange Corporation, 2 S.E.C. 760 ( 19371, to the 
effect that otherwise ". . .the representation by an applicant that 
'all statements and representations herein are true to the best of 
registrant's knowledge and belief' would be meaningless." 

-18/ This file, of course, is part of the record in the proceeding. 



44. Under the circumstances, the Examiner is loathe to find any 


error in Item 3(b) of the Form BD, it  appearing that through inadvertence 


his name was not lined out on one of the two forms filed with the 


Commission. 


45. There remain$, however, the misstatement regarding Littlejohn 


as the beneficial owner of 10% or more of the stock of Capital, as as-

serted in response to Item 3(c), and the failure to correct this error, 

all in technical violation of the Act and rules thereunder. The failure 

to remove Littlejohn's name from Item 3(c), although it was removed from 

Item 3(b), would seem to have resulted from the fact that he disposed 

of his stock two months after he had ceased to be a director. The 

misstatement seems clearly the result of inadvertence or negligence on 

the part of the persons executing the Form BD, but as indicated above 

the decisions hold such error to be a willful violation of the Act by 

Capital, aided and abetted by the two persons who executed the documents. 

-Cf. Peoples Securities Company, footnote 17, page 25, supra. 

The Public Offering of Anchorage Mortnane 

Corporation, Cocoa Beach, Florida 


46. From March 1957 to August 1958, Erma Shuler Gatlin was 


a partner in the broker-dealer firm of Justice and Shuler, a 


partnership securities dealer in Cocoa Beach, Florida, composed of 


Erma Gatlin (then Enaa Shuler) and Thutman Justice, an attorney. 


In 1957 Justice and Shuler acted as underwriter of a public offer- 


ing of 100,000 shares of class B cammon stock issued by Anchorage 




a t  $2 p e r  r ha r e ,  w i th  commission of  40C p e r  s h a r e  t o  t h e  underwr i te r .  

The s t ock  was o s t e n e i b l y  f o r  sale o n l y  t o  r e s i d e n t s  o f  F lo r i da .  A t  

t h e  time of  t h e  o f f e r i n g  Enma G a t l i n  was Sec r e t a ry -T rea su re r  and a l s o  

a d i r e c t o r  of Anchorage, and Aus t i n  G a t l i n  w a s  g e n e r a l  manager of  

t h e  company. 

47. I n  connec t ion  w i th  i t s  p u b l i c  o f f e r i n g ,  Anchorage i s sued  

two Prospectuses:  one w a s  da t ed  June  1, 1957, and con t a ined  a state-

ment of  t h e  f i n a n c i a l  c o n d i t i o n  of t h e  i s s u e r  as of  May 23, 1957; t h e  

. o t h e r  was da t ed  August 19,  1957, and con ta ined  a ba lance  s h e e t  of 

t h e  company as of J u l y  31,  1957. 

48. I n  o r  about  June  1957, Mrs. David Wright, t hen  a r e s i d e n t  


of Merritt I s l a n d ,  F l o r i d a ,  d i s cuesed  w i th  Aus t in  G a t l i n  t h e  purchase 


of Anchorage common s tock .  I n  one o f  s e v e r a l  conve r sa t i ons  


Mrs. Wright adv ised  M r .  G a t l i n  t h a t  she  and h e r  husband wanted t o  buy 

some of t h e  s t o c k  and t h a t  h e r  b ro ther - in - law,  who l i v e d  i n  Baton Rouge, 

Louis iana ,  a l s o  wanted t o  buy same. A s  t o  a purchase by h e r  b ro the r -  

in-law, s h e  t e s t i f i e d  t h a t  M r .  G a t l i n  s t a t e d  t h a t  ".. . i t  would not  

be p o s s i b l e  f o r  him t o  buy i t  d i r e c t l y ,  bu t  t h a t  t h e r e  would be no th ing  

t o  p reven t  u s  from purchasing t h e  s t ock  i n  o u r  name and later t r a n s f e r -

r i n g  i t  t o  him." 

49. M r .  G a t l i n  gave Mrs. Wright a copy of t h e  Prospec tus  da ted  

June 1, 1957, and i n  late J u n e  o r  e a r l y  J u l y  she  d e l i v e r e d  t o  t h e  



office of Justice and Shular two subscription fonns, one for 100 


shares of Anchorage stock and the other for 25 shares, in line with 


prior conversations with Mr. Gatlin. Shepaid for 100 shares by her 


check dated July 3, 1957, in the amount of $200, and for the 25 


shares by her check dated July 9, 1957, in the amount of $50. The 


checks were payable to Anchorage and were indorsed for the corporation 


by Shuler. Mrs. Wright was iesued two certificates in her name, 

one for 100 shares of Anchorage clasa B stock and the other for 25 

shares. 


50. Two or three months following the purchases, Mrs. Wright 

visited the Gatlin residence in Cocoa Beach. In the presence of 

Mr. Gatlin, Mrs. Gatlin reissued a certificate for the 25 shares in 

the name of Mrs. Wright's brother-in-law, Martin Wright. 

Hartin Wright reimbursed his sister-in-law for the shares and the certi- 

ficate was either transmitted to him by mail by Mrs. Wright or 

delivered to him by her personally on a trip f r m  Cocoa Beach to 


Baton Rouge, Louisiana. 


51. No registration statement or notification pursuant to 


Regulation A was filed with the Commission as to any of the 


securities of Anchorage. The mails were used in connection with 


the public offering and the sale of the stock,and the transactions 


in Anchorage stock as well as all transactions in the other 


securities described herein were accomplished in the over-the-counter 


market. 




52. The record i n d i c a t e s  t h a t  t h e  f i n a n c i a l  s ta tements  

contained i n  each of t h e  two Prospectuses  used i n  t h e  publ ic  o f f e r -  

i ng  of t he  Anchorage s tock  were f a l s e  and misleading. The balance 

shee t  of J u l y  31, 1957, contained i n  the  Prospectus  of August 19, 

1957, e r roneous ly  r e f l e c t e d  t r a n s a c t i o n s  which d id  no t  occur  u n t i l  

August 1957. Severa l  items which should properly have been shown 

a s  unearned income were, i n  f a c t ,  r e f l e c t e d  as earned surp lus .  The 

t o t a l  of t he se  items p l u s  unearned s e r v i c e  charges  improperly 

r e f l e c t e d  accord ing  t o  t h e  record,  r e s u l t e d  i n  a n e t  p r o f i t  of 

$17,458.666 being r e f l e c t e d  i n s t e a d  of a l o s s  of $2,269.61. 

S imi l a r ly ,  t h e  s ta tement  a s  of Hay 23, 1957, included i n  

t he  Prospectus  of June 1,  1957, ove r s t a t ed  by approximately $12,000 

an  item t i t l e d  "Cash on hand and i n  bankN and unders ta ted  by the  same 

amount t he  "Notes receivable".  Addit ional  d i s c r epanc i e s  of a less 

s e r i o u s  na ture  e x i s t e d  i n  t h i s  f i n a n c i a l  s ta tement .  The t o t a l  assets 

of Anchorage were approximately $250,000. 

53. Counsel f o r  the  respondent ob jec ted  t o  a l l  testimony r e l a t -  

ing  t o  t h e  Anchorage s tock  as i r r e l e v a n t  t o  t he  proceeding, bu t  h i s  

o b j e c t i o n s  were over ru led .  Thereaf te r ,  Erma and Aust in  C a t l i n ,  as 

wi tnesses  f o r  t h e  Divis ion,  were quest ioned on d i r e c t  examination 

concerning the  Anchorage o f f e r i n g  but  re fused ,  on advice  of counsel ,  

t o  answer any ques t i ons  i n  t h i s  area. A t  t h e  reques t  of t he  Divis ion,  

http:$2,269.61


the witnesses were directed by the Examiner to answer the questions, 

19/ 


but they persisted in their refusals: Accordingly, they failed to 


deny under oath any of the testimony of other Division witnesses or 


to refute the documentary evidence relating to the Anchorage offer- 


ing. The Hearing Examiner deems such failure to be a factor of 


substantial significance warranting the inference that their testimony 


in response to the questions in this area would have been adverse.- 
20/ 


Public Interest 


54. The order for proceedings alleged and the Division proved, 


particularly as a matter of public interest, a refusal by Erma Gatlin 


to comply with a subpoena duces tecum issued by the Commission on 


October 4, 1962, pursuant to a formal order of investigation of Capital. 


The subpoena required the production for examination, by an officer 


of the mission, of stockholder records of Peoples which were 

2 l/ 

C 

relevant and material to the proceeding. Respondent's brief 


-19/ The Hearing was recessed pending a decision by the Division 
whether to seek an order of the United States District Court 
compelling the respective witnesses to answer the questions. 
The Division concluded that it was not necessary or expedient 
to obtain such order and no such effort was made. 

-20/ N. Sims Organ & Co.. Inc.,Securities Act Release No. 6495, 
(1961); N. Sims 6 Co., Inc.. et al. v. -SEC, 293 F. 2nd 78 
(C.A. 2. 1961). In its brief in support of its findings and 

conclusions respondent reiterates its contention made at the 

Hearing that this evidence is irrelevant to the proceedings 

inasmuch as the acts of Mr. and Mrs. Gatlin were known to the 

Connnission shortly after they occurred in 1957 and the Commis- 

sion took no action in regard thereto. The suggestion of 

estoppel or similar argument was rejected by the Examiner. 


-211 Section 21(b) of the Exchange Act, relating to investigations by 
the Conmission, empowers any designated officer to compel the at- 
tendance of witnesses and the production of books and records. 



urges t h a t  the  subpoenaed material w a s  withheld on advice of p r i o r  

counsel f o r  Cap i t a l ,  but t h a t  on subsequent advice of counnel t h i s  

pos i t i on  w a s  abandoned and t h e  des i r ed  infonm8tion w a s  made a v a i l -  

ab le .  Standing alone,  the r e f u s a l ,  even on advice of counsel as 

asse r t ed ,  would have some s ign i f i cance  on the  i s sue  of public  i n t e r e s t .  

But when considered i n  conjunction with the  severa l  v i o l a t i o n s  by 

Cap i t a l  of the s e c u r i t i e s  a c t s  and r u l e s  thereunder,  and p a r t i c u l a r l y  

i n  l i g h t  of the  a c t i o n  of H r s .  Ge t l in  i n  a l t e r i n g  the  subsc r ip t ion  

form executed by Robinson f o r  the  purchase of Peoples s tock,  i t  seems 

e s p e c i a l l y  s i g n i f i c a n t  t h a t  t he  records were not made a v a i l a b l e  t o  the  

Commission's o f f i c e r  at  the  time production was required by the  sub- 

poena. Even i f  records were not tampered w i t h  p r io r  t o  u l t imate  

production of t he  des i r ed  information, t h i s  is  by no means a n  answer 

t o  the  charge t h a t  the  i n i t i a l  r e f u s a l  r e f l e c t s  adverse ly  on a n  ap-

p l i c a n t  f o r  broker-dealer r e g i s t r a t i o n ,  as a matter of public  i n t e r e s t .  

However, the  ser iousness  of the  charge is  somewhat mi t iga ted  by w h a t  

t he  Examiner f i n d s  t o  have been a t r u e  concern of Mrs. Ga t l in  that 

de l ive ry  of a l i s t  of Peoples'  depos i to r s  might have caused apprehen- 

s i o n  among them and crea ted  a "run" on the  i n o t i t u t l o n .  

55. More importantly, on the  matter of public  i n t e r e s t ,  is  

evidence i n  the  record ind ica t ing  t h a t  Mrr. Gat l in  had w r i t t e n  t o  

the  For t  Worth Reg ioml  Off ice  of t he  Cammission on behalf of 

Capi ta l  on Hay 16, 1961, request ing information, i n s t r u c t i o n s  and 
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forms with regard to proper qualification "for a company organized 


in one state and desiring to sell stock in another state", and that 


she received a reply calling attention to the various statutes and 


rules and regulations thereunder indicating the need for registration 


of broker-dealers in interstate comerce. In addition, the record 


indicates that Mr. Bennett, an attornay on the staff of the Fort 


Worth Regional Office, advised her of his view that Capital wao in 


violation of Section 15 of the Exchange Act in selling unregistered 


Peoples stock, but that Capital thereafter continued its distribution 


of the offering until its completion in December 1962. 


56. The refusal to testify as to the Anchorage transactions 


is also viewed as a matter of importance in the public interest. 


Erma Catlin and Austin Gatlin as Causes 


57. It would be utterly wasteful of time and energy to treat 


at length with the question whether Erma Gatlin and Austin Gatlin 


are causes of any order of denial of registration that may be made, 


so completely were they in control of Capital and its activities, and 


so thoroughly was each of them connected with and responsible for 


substantially all of the violations of the statutes and rules indicated 


above. 




111. CONCLUSIONS OF LAW 


On the basis of the foregoing findings and the entire record in 


the proceedings, the Examiner makes the following conclusions of law: 


1, That Capital, Austin Gatlin and Erma Gatlin willfully 


violated, and Austin Catlin and Erma Gatlin caused Capital to violate, 


Section 15(a) of the Exchange Act, in that it engaged in the business 


of buying and selling non-exempted securities as a broker-dealer other- 


wise than on a national securities exchange and not in an exclusively 


intrastate business, and in connection therewith made use of the mails 


and the means and instrumentalities of interstate commerce to effect 


transactions in and to induce the purchase and sale of such securities 


without being registered as a broker or dealer with the Commission pur- 


suant to Section 15(b) of the Exchange Act. 


' 
2, That Capital, Austin Catlin and Enna Gatlin willfully violated, 

and Austin Gatlin and Erma Catlin caused Capital to violate, Section 

15(b) of the Exchange Act and Rules 15b-1 and 15b-2 thereunder in mak- 

ing a statement in Capital's application for registration as a broker 

and dealer, which was false and misleading at the time and in the light 

of the circumstances under which it was made, and in failing to file 

an amendment correcting such statement, 

3, That Capital, Austin Catlin and Enna Gatlin willfully violated, 


and Austin Gatlin and Enna Catlin caused Capital to violate, Sections 


5(a) and 5(c) of the Securities Act in offering, selling and delivering 
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after sale common stock of Peoples to non-residents of Arkansas and 

comon stock of Anchorage to a non-resident of Florida. 

4. That Austin Gatlin and Erma Gatlin willfully violated Sec-

tion 17(a) of the Securities Act and Section 10(b) of the Exchange 

Act and Rule lob-5 thereunder in the sale of common stock of Anchorage. 

5. That pursuant to Section 15(b) of the Exchange Act it is in 

the public interest to deny registration to Capital as a broker-dealer. 

6. That within the meaning of Section lSA(bI(4) of the Exchange 

Act Austin Gatlin and Erma Gatlin are each a cause of any order which 

may be issued denying registration to Capital as a broker-dealer. 

In view of the above findings of fact and particularly the conclu-

sions of law numbered 1, 3, 4, 5 and 6, it is the opinion of the 

Exaniner 'that the request for withdrawal of Capital's application for 

registration as a broker-dealer should not be granted, and that it is 

in the public lnterast that said application for registration be denied 

and that Erma Gatlin and Austin Gatlin be found to be causes of the 

denial. It is recommended that the Cormmission issue an appropriate 
22/-

order giving effect to the foregoing. 

to the Examiner are in accord with the foregoing they are sustained, 
and to the extent that they are inconsistent therewith they are 
rejected. 


