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UNITED STATES OF AMERICA 
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Admini s t r a t o r  and A s s i s t a n t  Adminis t ra tor  
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and Richard' D.  Cappare l la  atad Robert M. Laprade 
f o r  t h e  D iv i s ion  of Trading and Exchanges. 

Darwin Char les  Brown and H. Eugene Bryan 
f o r  Paul Mulford Wakeman. 
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of the  S e c u r i t i e s  Exchange Act of 1934 ("Exchange Act"), a s  amended, 

t o  determine whether Wright, Myers 6 Bessel l ,  Inc. ( " reg i s t r an t " ) ,  a 
. 

broker-dealer r eg i s t e red  under t h e  Act, w i l l f u l l y  v io la ted  c e r t a i n  

, provisions of the  S e c u r i t i e s  Act of 1933 (I1Securi t ies  Act"), the  

Exchange Act and t h e  r u l e s  and regula t ions  promulgated thereunder, 

Jack  Cl i f fo rd  Wright (I1Wright"), Gerald Leon Bessel l  ( l lBesse l l l l ) ,  

Jimmy Clark Myers (llMyers'l), 0 .  Russel l  Atwood (llAtwoodll), 

Lawrence Betz ler  ( l lBe tz le r l l ) ,  Paul Mulford Wakeman (I1Wakeman") and 

Charles E. Redden (ltReddenl1) w i l l f u l l y  v io la ted  c e r t a i n  provisions of 

t h e  S e c u r i t i e s  Act and t h e  Exchange Act o r  aided and abet ted  such 

v io la t ions  by r e g i s t r a n t ,  whether i t  i s  i n  t h e  public  i n t e r e s t  t o  revoke 

the  r e g i s t r a t i o n  of r e g i s t r a n t  a s  a  broker and dea le r ,  whether, pending 

f i n a l  determination of such question, it is  necessary o r  appropriate i n  

t h e  public  i n t e r e s t  o r ,  f o r  t h e  protec t ion  of inves to r s ,  t o  suspend t h e  

r e g i s t r a t i o n  of t h e  r e g i s t r a n t ,  whether, under the  Exchange Act, i t  i s  

necessary o r  appropr ia te  i n . t h e  public  i n t e r e s t  t o  suapend f o r  a  period 

not exceeding 12 months o r  t o  expel r e g i s t r a n t  from membership i n  the  

National Association of S e c u r i t i e s  Dealers ,  Inc.(NASD) and whether, 

under t h e  Exchange Act, t h e  Commission should f ind  t h a t  Wright, Besse l l ,  

Myers, Betz ler ,  Atwood, Wakeman and Redden a r e  causes of any order  of 

revocation, suspension o r  expulsion which may be entered. 

Appropriate no t i ce  of these  proceedings was duly given t o  
-1/ 

r e g i s t r a n t  and t o  each of t h e  individuals  named above except Redden. 

-I / The record d i s c l o s e s  t h a t  Redden was never served with any not ice  of 



On June 27, 1962 a s t i p u l a t i o n ,  agreement and consent f o r  t h e  purpose 

of t h i s  proceeding and any o t h e r  admin i s t r a t ive  proceeding pursuant t o  

Sec t ion  15 of t h e  Exchange Act o r  Sec t ion  203 of t h e  Investment 

Advisers Act of 1940 was f i l e d  by r e g i s t r a n t ,  Wright, Myers, Besse l l  

and Atwood wherein r e g i s t r a n t  and t h e  ind iv idua l s  named s t i p u l a t e d  

t h a t  they w i l l f u l l y  v io l a t ed  c e r t a i n  s p e c i f i e d  provis ions  of t h e  

S e c u r i t i e s  Act and the  Exchange Act and r e g i s t r a n t  consented t o  the  

e n t e r i n g  of an order  by the  Commission revoking i t s  r e g i s t r a t i o n  a s  a  

broker-dealer  and expe l l ing  i t  from membership i n  the  NASD and t h e  

a fo resa id  ind iv idua l s  consented t o  be named a s  causes wi th in  the  

meaning of Sec t ion  15A(b)(4) of t h e  Exchange Act of any order  of 

revocat ion  o r  expulsion which t h e  Commission may e n t e r  aga ins t  r e g i s -  

t r a n t .  Regis t ran t ,  Wright, Besee l l ,  Myers and Atwood waived t h e  f i l i n g  

of proposed f i n d i n g s  of f a c t  and conclusions of l a w ,  a recommended 

dec i s ion  by t h e  Hearing Examiner, exceptions and b r i e f s  t h e r e t o  and 

o r a l  argument before t h e  Commission. Regis t ran t  and the  a fo resa id  named 

ind iv idua l s  a l s o  agreed and consented t h a t  counsel f o r  t he  Divis ion  of 

Trading and Exchanges and t h e  s t a f f  of t h e  Division may a s s i s t  t h e  

Commission i n  making i t s  f ind ings  of f a c t  and conclusions of l a w .  On 

Ju ly  13, 1962 a  s t i p u l a t i o n ,  agreement and consent was f i l e d  by Betz ler  

f o r  t h e  purpose of t h i s  proceeding o r  any o the r  admin i s t r a t ive  proceeding 

under Sec t ion  15 of t h e  Exchange Act o r  Sec t ion  203 of the  Investment 

Advisers Act of 1940, i n  which Be tz l e r  s t i p u l a t e d  t h a t  he w i l l f u l l y  

v io l a t ed  c e r t a i n  s p e c i f i e d  sec t ions  of t he  S e c u r i t i e s  Act and t h e  

Exchange Act and consented t o  be named as a  cause wi th in  t h e  meaning of 



Section 15(b)(4) of the Exchange Act of any order of revocation and 


expulsion which the Commission may enter against registrant. Betzler 


reserved his right to be heard orally before the Commission with 


respect to certain activities which could result in his being found 


an aider and abetter in certain violations of the Securities Act and 


the Exchange Act and the rules thereunder. Betzler waived the filing 


of proposed findings of fact and conclusions of law, a recommended 


decision by the Hearing Examiner, exceptions and briefs thereto but 


reserved his right to oral argument as heretofore indicated. 


The stipulations, agreements and consents referred to above 


are included in the record of these proceedings and are respectfully 


referred to the Commission for appropriate disposition. 


This recommended decision will be concerned solely with the 


charges against Wakeman. The Comrnissionls order for proceedings as 


amended at the hearing alleges that during the period from about 


January 5, 1962 to about March 23, 1962 Wakeman made false and misleading 


statements of material facts and omitted to state material facts neces- 


sary in order to make the ststements made, in the light of the circum- 


stances under which they were made, not misleading, with respect to the 


common stock of Space-Tone Electronic Corporation (MSpace-ToneN) and 


engaged in acts, practices and a course of business which would and did 


operate as a fraud and deceit upon certain persons in willful violation 


of the anti-fraud provisions of the Securities Act and the Exchange 




-2/ 

Act. The order further alleges that registrant willfully violated 


Section 15(b) of the Exchange Act and Rule 17 CFR 240.15b-2 thereunder 


in failing to file an amendment to its registration application 


reporting that Wakeman was enjoined on December ll', 1961 by the United 


States District Court for the District of Columbia from further viola- 


tions of certain provisions of the Exchange Act and the rules thereunder 


-3/ 
and that Wakeman caused registrant to fail to so file. 


Hearings were held before the Hearing Examiner on the fore- 


going issues and proposed findings of fact and conclusions of law and 


briefs were filed by the Division and counsel for Wakeman. The 


following findings and conclusions are based on the record and exhibits 


therein and the Hearing Examiner's observation of the various witnesses. 


violations 'of Section 15(b) of the Exchange 

'Act and Rule 17 CFR 240.15b-2 


1. The gist of the violation alleged under Section 15(b) of 


the Exchange Act and Rule 15b-2 thereunder is that registrant failed 


-2 / The anti-fraud provisions referred to are Section 17(a) of the 
Securities Act and Sections 10(b) and 15(c)(l) of the Exchange Act 
and Rules lob-5 and 15cl-2(17 CFR 240.10b-5 and 15cl-2) thereunder. 
The composite effect of these provisions, as applicable here, is to 
make unlawful the use of the mails or interstate facilities in con- 
nection with the offer or sale of any security by means of a device 
to defraud, an untrue or misleading statement of a material fact, 
or any act, practice, or course of business which operates or would 
operate as a fraud or deceit upon a customer, or by means of any 
other manipulative or fraudulent device. 

-3 / The Commission's order for proceedings sets forth allegations of 
additional violations by Wakeman which were either withdrawn at the 
commencement of these proceedings or abandoned by the Division after 
the close of the record. 



and Wakeman caused r e g i s t r a n t  t o  f a i l  t o  f i l e  an amendment t o  i t s  

r e g i s t r a t i o n  a p p l i c a t i o n  t o  r e f l e c t  t h a t  Wakeman was en jo ined  by 

United S t a t e s  D i s t r i c t  Court f o r  t h e  D i s t r i c t  of Columbia from v i o l a -  

t i o n s  of c e r t a i n  p rov i s ions  of t h e  Exchange Act. 

2. The record  d i s c l o s e s  and Wakeman admits  t h a t  he w a s  

employed by r e g i s t r a n t  from about January  5, 1962 t o  about May 23, 1962. 

A t  t h e  t i m e  he  was employed an a p p l i c a t i o n  was prepared and s igned by 

Wakeman f o r  t h e  purpose of r e g i s t e r i n g  him wi th  t h e  NASD as a " r e g i s t e r e d  

r e p r e s e n t a t i v e M  of t h e  r e g i s t r a n t .  The a p p l i c a t i o n  form requ i r ed  a 

response  a s  t o .whe the r  t h e  a p p l i c a n t  had ever  been en jo ined ,  permanently 

o r  t emporar i ly ,  from s e l l i n g  o r  d e a l i n g  i n  s e c u r i t i e s .  Wakeman responded 

he had never been so  enjoined.  

3. The record  shows t h a t  on December 8, 1961 t h e  United S t a t e s  

D i s t r i c t  Court f o r  t h e  D i s t r i c t  of Columbia en t e r ed  a  f i n a l  judgment 

e n j o i n i n g  Mulf o rd  Wakeman & Co., Inc .  and Paul Mulford Wakeman, 

i n d i v i d u a l l y ,  from us ing  t h e  mai l s  o r  means or i n s t r u m e n t a l i t i e s  of 

i n t e r s t a t e  commerce t o  e f f e c t  t r a n s a c t i o n s  i n ,  o r  t o  induce o r  a t tempt  

t o  induce t h e  purchase o r  s a l e  o f ,  s e c u r i t i e s  ( o t h e r  t han  exempted 

s e c u r i t i e s )  o therwise  t han  on a n a t i o n a l  s e c u r i t i e s  exchange, by means 

of manipulat ive,  decep t ive  o r  o t h e r  f r audu len t  dev ice  o r  cont r ivance ,  

more p a r t i c u l a r l y ,  from engaging i n  any a c t ,  p r a c t i c e  o r  course  of 

bus iness  which o p e r a t e s  o r  would o p e r a t e  a s  a f r aud  and d e c e i t  upon any 

person r e l a t i n g  t o  t h e  de fendan t ' s  f i n a n c i a l  cond i t i on  and t h e  r e l a t i o n  

of i t s  assets t o  i t s  l i a b i l i t i e s ;  from engaging i n  any s e c u r i t i e s  t r a n s -  

a c t i o n s  un l e s s  compliance was e f f e c t e d  wi th  t h e  n e t  c a p i t a l  requirements  



of Rule 15c3-1 under t h e  Exchange Act and from e f f e c t i n g  any f i n a n c i a l  

t r a n s a c t i o n s  u n l e s s  compliance was e f f e c t e d  wi th  Sec t ion  17 (a )  of  t h e  

Exchange Act and Rule 17a-3 thereunder .  The a f o r e s a i d  i n j u n c t i o n  was 

en t e r ed  on the  w r i t t e n  consent of t h e  co rpo ra t i on  and Wakeman 

-41 
i n d i v i d u a l l y . 

4. Wakeman's explana t ion  f o r  h i s  f a i l u r e  t o  admit i n  h i s  

NASD a p p l i c a t i o n  t h a t  a permanent i n j u n c t i o n  had been en t e r ed  a g a i n s t  

him i n  t h e  United S t a t e s  D i s t r i c t  Court w a s  t h a t  he was under t h e  i m -

p r e s s i o n  t h a t  t h e  papers  he had s igned and which were f i l e d  i n  t h e  

D i s t r i c t  Court r e l a t e d  s o l e l y  t o  a - r e c e i v e r s h i p  of Mulford Wakeman & 

Co., Inc .  and t h a t  a t  no time d i d  he r e a l i z e  t h a t  such papers  r e l a t e d  

t o  an i n j u n c t i o n .  The Hearing Examiner r e j e c t s  Wakeman's explana t ion .  

The record  shows t h a t  on December 8, 1961 Wakeman and h i s  counsel 

confer red  wi th  r e p r e s e n t a t i v e s  of t h e  s t a f f  of t h e  Commission on two 

s e p a r a t e  occas ions  t h a t  day concerning t h e  f i n a n c i a l  cond i t i on  of 

Mulford Wakeman & Co., Inc.  and t h e  cond i t i on  of i t s  books and records .  

The S t a f f  informed Wakeman and h i s  counsel  t h a t  i t  was of t h e  view 

t h a t  i t  was i n  t h e  pub l i c  i n t e r e s t  t o  i n s t i t u t e  i n j u n c t i v e  a c t i o n  

a g a i n s t  t h e  co rpo ra t i on  and Wakeman i n d i v i d u a l l y  t o  e n j o i n  them from 

f u r t h e r  v i o l a t i o n  of t h e  ne t  c a p i t a l  and bookkeeping r u l e s  of t h e  Com- 

mission and one of t h e  a n t i - f r a u d  r u l e s  under S e c t i o n  15 of t h e .  

Exchange Act. The s t a f f  fu rn i shed  Wakeman and h i s  counsel  cop ie s  of a 

"Complaint f o r  I n j u n c t i o n  and The Appointment of Receiver" t oge the r  

-4 / C i v i l  Action No. 3947-61, 
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I 

"Statement of P o i n t s  and Au thor i t i e s  I n  Support of Motion For Temporary 

Res t r a in ing  OrdersM a copy of a "Finel  Judgment" at t h e  end of which 

were blank l i n e s  f o r  s i g n a t u r e s  by t h e  corpora t ion  and Wekeman 

- i n d i v i d u a l l y  consent ing  t o  t h e  e n t r y  of t h e  f i n a l  judgment. I n  

a d d i t i o n ,  Wakeman and h i s  counsel were furn ished  wi th  a copy of an 

"Order Appointing Receiveru a l s o  con ta in ing  blank l i n e s  f o r  s i g n a t u r e s  

by t h e  co rpo ra t ion  and Wakeman i n d i v i d u a l l y  consent ing t o  e n t r y  of t h e  

s a i d  order .  The s t a f f  informed Wakeman and h i s  counsel i t  was prepared 

t o  f i l e  t h e  foregoing  papers  i n  t h e  United S t a t e s  D i s t r i c t  Court t h a t  

day. A d i s c u s s i o n  ensued i n  which t h e  a l l e g a t i o n s  i n  t h e  complaint 

were reviewed by both Wakeman and h i s  counsel.  The record  i s  c l e a r  

t h a t  t h e  d i s c u s s i o n  was based upon t h e  var ious  l ega l  documents which 

had been prepared by t h e  s t a f f  one of which was c l e a r l y  e n t i t l e d  

"complaint f o r  i n junc t ionw and i t  is  equa l ly  c l e a r  t h a t  i n  t h e  course  

of t h e  conference t h e  s p e c i f i c  grounds on which i n j u n c t i o n  would be 

sought were d iscussed .  A t  t h e  conclus ion  of t he  meeting Wakeman and 

h i s  counsel l e f t  t h e  Commiss~onls  o f f i c e s .  La ter  i n  t h e  day they  both 

r e tu rned  at which time Wakeman signed t h e  consent  t o  e n t r y  of t h e  f i n a l  

i n j u n c t i o n  as w e l l  as t h e  consent  t o  t h e  appointment of a r ece ive r .  

Both consents  were s igned by Wakeman as p re s iden t  of t h e  corpora t ion  

and ind iv idua l ly .  

t h a t  he be l ieved  he had merely consented t o  a r e c e i v e r s h i p  and d i d  not 

r e a l i z e  he  had consented t o  an in junc t ion .  Wakeman was preaant  and 



. . 

-- 

documents, was represen ted  by a b l e  counsel  w e l l  versed i n  s e c u r i t i e s  

m a t t e r s  and on whose advice  he obviously r e l i e d .  The f i n a l  i n j u n c t i o n  

and o rde r  appoin t ing  a  r e c e i v e r  were signed not  only by Wakeman but  by 

h i s  counsel a c t i n g  f o r  t h e  co rpo ra t i on  and Wakeman i n d i v i d u a l l y .  

6. Wakeman urges  he d i d  not i n t end  t o  f a i l  t o  d i s c l o s e  t h e  

e x i s t e n c e  of t h e  i n j u n c t i o n  and p o i n t s  ou t  t h a t  i n  responding t o  another  

q u e s t i o n  i n  t h e  above-mentioned NASD a p p l i c a t i o n  i n q u i r i n g  whether 

a p p l i c a n t  was involved i n  any l i t i g a t i o n  connected wi th  t h e  s e c u r i t i e s  

bus iness  he answered i n  t h e  a f f i r m a t i v e  and wrote i n  "Liquida t ion  of 

Mulford Wakeman." Wakeman contends t h a t  such s ta tement  i n d i c a t e d  he had 

no i n t e n t i o n  of h id ing  o r  obscur ing  t h e  f a c t  of t h e  i n j u n c t i o n  and by 

h i s  w r i t t e n  n o t a t i o n  he put  t h e  world on n o t i c e  t h a t  he w a s  involved i n  

j u d i c i a l  proceedings.  Th i s  argument i s  a l s o  r e j e c t e d .  The admission 

of involvement i n  l i q u i d a t i o n  proceedings can not poss ib ly  be i n t e r -  

p r e t ed  a s  g iv ing  n o t i c e  t h a t  a f i n a l  i n j u n c t i o n  had been en te red  by a 

Court of competent j u r i s d i c t i o n .  I f  anything,  a s ta tement  t h a t  l i q u i d -

a t i o n  i s  i n  p rog re s s  i n d i c a t e s  an a t tempt  by Wakeman t o  dece ive  h i s  

employer and t h e  NASD and t o  h ide  from t h e  world t he  f a c t  t h a t  he had 

been en jo ined ,  p a r t i c u l a r l y  where, i n  response t o  t h e  s p e c i f i c  ques t i on  

as t o  whether he had ever  been en jo ined ,  he answered i n  t h e  nega t ive .  

7. The Hearing Examiner f i n d s  t h a t  Wright, Myers 6 Bessell, 

Inc .  f a i l e d  t o  f i l e  an amendment t o  i t s  r e g i s t r a t i o n  a p p l i c a t i o n  as 

r equ i r ed  by Sec t ion  15(b)  of t h e  Exchange Act t o  r e f l e c t  t h a t  Yakeman, 

one of i t s  salesmen, had been en jo ined  from engaging i n  o r  cont inu ing  



. . 

.. 

any conduct o r  p rac t i ce  i n  connection with the  purchase o r  s a l e  of any 

secur i ty  and t h a t  such f a i l u r e  was a w i l l f u l  v i o l a t i o n  of the  above- -5 / 
mentioned Section and Rule 15b-2 promulgated thereunder. The Hearing 

Examiner f u r t h e r  f i n d s  t h a t  Wakeman was a cause of such w i l l f u l  

v i o l a t i o n .  

Viola t ions  of the  Anti-Fraud Provisions 

8. The record d i sc loses  t h a t  during t h e  period Wakeman was 

employed by Wright, Myers 6 Bessel l ,  Inc. a s  a salesman he engaged i n  

t h e  s a l e  of t h e  common stock of Space-Tone by means of f a l s e  and m i s -

leading representa t ions  of mater ia l  f a c t  and he omitted t o  s t a t e  

mater ia l  f a c t s  necessary i n  order  t o  make t h e  statements made not 

misleading. Three witnesses t e s t i f i e d  concerning tRe representa t ions  

made t o  them with respect  t o  t h e  Space-Tone stock. These representa-  

t i o n s  included the  following: @tFelt  very c e r t a i n  it would a t  least go 

t o  8 o r  gut; "..,Space-Tone had been up as high as 12,,.Every ant ic ipa-

t i o n  t h a t  i t  would reach and might exceed t h e  previous yearw; "might 

possibly make two o r  th ree  points  a sharet1; "...it had made money f o r  

everyone. Space-Tone would be a very good stock t o  get  i n t o  s ince  it 

was due t o  go t o  1411; t h a t  ' l i t  couldnl t  lose;  i t  was a sure  thingu;  

"it was a good i n ~ e s t m e n t . ~ '  

9 .  The representa t ions  made by Wakeman t o  prospective cus-

tomers concerning t h e  increase  i n  the  p r i c e  of Space-'fone were unwarran-

ted  and without bas is .  Space-Tone was organized during 1960 t o  manu- 

f a c t u r e  stereophonic h igh- f ide l i ty  set cabinets  and record cabinets ,  

t o  purchase component p a r t s  such a s  tu rn tab le ,  ampl i f ier ,  AM-FM radio  

-5 / See S t ipu la t ion ,  Agreement and Consent f i l e d  by Wright, Myers & 

Bessel l ,  Inc.  i n  these  priceedings. 




t u n e r  and speaker ,  assemble t h e  u n i t s  and market them through a 

wholly owned subs id i a ry .  The record  d i s c l o s e s  t h a t  Space-Tone had 

no ea rn ings  du r ing  1960 and a n e t  o p e r a t i n g  l o s s  of  $42,084 f o r  t h e  

f i s c a l  yea r  ending December 31, 1961. A l l  of t h e  i n v e s t o r  w i tnes se s  

t e s t i f i e d  t h a t  Wakeman d i d  no t  d i s c l o s e  t h a t  t h e  company had never 

made any money nor t h a t  i t  i n  f a c t  had sus t a ined  a n e t  l o s s  i n  t h e  

prev ious  year .  

10. Wakeman t e s t i f i e d  he made e f f o r t s  t o  inform himself 

about  Space-Tone, t h a t  t h e  p r e s i d e n t  of t he  company was a  persona l  

f r i e n d ,  t h a t  he contac ted  him every month dur ing  1961, i n spec t ed  t h e  

p l a n t s  of t h e  company, was q u i t e  f a m i l i a r  with i t s  o p e r a t i o n s  and 

imparted h i s  knowledge t o  h i s  customers i nc lud ing  t h e  i n v e s t ~ r s  who 

t e s t i f i e d .  On t h e  o t h e r  hand, Space-Tone's p r e s iden t  t e s t i f i e d  t h a t  

Wakeman v i s i t e d  him on one occas ion  b r i e f l y  i n  1961 at which t i m e  

they  d iscussed  small bus ines s  i n  genera l  and t h a t  he may have spoken 

t o  Wakeman on t h e  te lephone  on two o r  t h r e e  occas ions .  He denied 

speaking t o  Wakeman every month i n  1961 and denied Wakeman v i s i t e d  

t h e  p l a n t s .  Space-tone 's  p r e s iden t  f u r t h e r  t e s t i f i e d  he gave no 

f i n a n c i a l  in format ion  t o  Wakeman and t h a t  o t h e r  t han  t h e  company's 

annual r e p o r t  which w a s  f u rn i shed  t o  s tockho lde r s  he never fu rn i shed  

Wakeman any informat ion  concerning t h e  company's f i n a n c i a l  condi t ion .  

The Hearing Examiner c r e d i t s  t h e  tes t imony of t h e  i n v e s t o r  w i tnes se s  

and t h e  p r e s i d e n t  of Space-Tone and f i n d s  t h a t  Wakeman misled 

i n v e s t o r s  by informing them he w a s  f u l l y  f a m i l i a r  w i th  t h e  company's 

ope ra t i ons  and f a i l e d  t o  d i s c l o s e  t o  them t h e  l o s s e s  sus t a ined  by t h e  

s a i d  company. 



11. The Commission has repeatsdly held that the making of 


representations in the sale of securities unsupported by a reasonable 


basis is contrary to the obligation of fair dealing imposed on broker- 

6 / 

dealers and their salesmen by the Securities lawsf In the instant 


case there appears to be no reasonable basis for predicting the price 


of the stock of Space-Tone could rise to 8 or 9 or to 14 or that it was 


"a sure thing." The optimistic statements and predictions by Wakeman 


were wholly unsupported and unwarranted in the light of the information 


available to him. 


12. Wakeman urges that the investors who testified stated they 


wanted to and knowingly chose to speculate and that speculation is not 


illegal. The issue is not whether speculation is illegal but rather 


whether the salesman made misleading sketements or omitted to state 


material facts concerning a security. The desire of an investor to 


speculate does not per se permit a securities salesman to make unwarran- 


ted representations to prospective investors with respect to a rise in 


the price of a stock or fail to disclose material information concerning 


losses experienced by the company whose stock he is recommending. As a 


securities salesman he has a duty to disclose the information available 


or the lack of any information. No attempt was made by Wakeman to dis- 


close the risks involved in purchasing Space-Tone as a speculation. The 


-6 / Ross Securities, Inc., Securities Exchange Act Release No. 7009 
(April 30, 1963). 
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r e p r e s e n t a t i o n s  t h a t  t h e  s tock  prev ious ly  reached a p r i c e  f a r  i n  excess  

of t h e  then  market p r i c e  without  d i s c l o s i n g  t h a t  t h e  company had l o s s e s  

d i sp layed  a complete lack  of understanding of t h e  r e s p o n s i b i l i t y  of 

d e a l i n g  f a i r l y  w i t h  customers.  The record  d i s c l o s e s  t h a t  t h e  i n v e s t o r  

w i tnes se s  placed f a i t h  i n  Wakeman and r e l i e d  on h i s  exper ience  and 

judgment i n  recommending s e c u r i t i e s .  A t  t h e  t i m e  Wakeman was recom-

loending t h e  a c q u i s i t i o n  of Space-Tone t o  h i s  custolners t h e  record shows 

he was s e l l i n g  his own s h a r e s  of t h a t  s t ock  a t  a p r o f i t  without  d i s -  

c l o s i n g  such f a c t  t o  h i s  customers.  One of t h e  i n v e s t o r s  t e s t i f i e d  

she  would not  have purchased had she known Wakeman was s e l l i n g  t h e  very 

s tock  he was recommending. Such a c t i v i t y  on t h e  p a r t  of  Wakeman i s  

ha rd ly  c o n s i s t e n t  wi th  t h e  b a s i c  o b l i g a t i o n  of f a i r  d e a l i n g  of  a 

-7/ 
salesman s e l l i n g  s e c u r i t i e s  t o  t h e  publ ic .  

13. The Hearing Examiner f i n d s  t h a t  Wakeman w i l f u l l y  v i o l a t e d  

S e c t i o n  17(a)  of t h e  S e c u r i t i e s  A c t ,  Sec t ions  10(b)  and 1 5 ( c ) ( l )  of t h e  

Exchange A c t  and Rules 17 CFR 240.10b-5 and 15cl-2 promulgated t he re -

under and t h a t  Wakeman be named a s  a  cause of any o r d e r  of r evoca t ion  

which t h e  Commission may e n t e r  a g a i n s t  Wright, Myers 6 Bessell, Inc .  

14. Wakeman argues  t h a t  naming him as a cause would e f f e c t i v e l y  

deny him t h e  r i g h t  t o  engage i n  t h e  s e c u r i t i e s  sales bus iness  f o r  which 

h e  i s  q u a l i f i e d  t o  pursue and thereby dep r ive  him of proper ty  without  

-7/ A. J. Caradean & Co., Inc. ,  S e c u r i t i e s  Exchange A c t  Release 
No. 6903 (October 1, 1962). See a l s o  Alexander Reid 6 Co., Inc . ,  
S e c u r i t i e s  Exchange Act Release No. 7016 (February 7,  1963). 



due process of law i n  v i o l a t i o n  of the  F i f t h  Amendment. The aseumptione 

i n  the  argument a r e  without foundation and the  conclusion i s  erroneous. 

Wakeman's conduct i n  the  s a l e  of t h e  Space-Tone stock and h i s  f a i l u r e  

t o  d i sc lose  i n  an employment app l i ca t ion  t h a t  an in junc t ion  had been 
I 

rendered aga ins t  him on h i s  consent r a i s e s  ser ious  quest ions a s  t o  h i s  

t r a i n i n g  and q u a l i f i c a t i o n  and r e f l e c t s  a f a i l u r e  t o  recognize h i s  

r e s p o n s i b i l i t i e s  as a s e c u r i t i e s  salesman t o  deal  f a i r l y  with prospective 

inves to r s .  By f ind ing  a salesman a  cause of a  v i o l a t i o n  a f t e r  a  hearing 

a t  which he had f u l l  opportunity t o  be heard i s  not a  depr ivat ion  of 

property without due process of law nor a v i o l a t i o n  of the  
-8/ 

F i f t h  Amendment. 

Recommendation 

I n  view of the  foregoing i t  is  respec t fu l ly  recommended t h a t  

the  Commission e n t e r  an order  f inding t h a t  Wakeman w i l f u l l y  v io la ted  

Sect ion  17(a)  of t h e  S e c u r i t i e s  Act, SectionslO(b) and 15(b) and ( c ) ( l )  

of the  Exchange Act and Rules 17 CFR 240.10b5, 15b-2 and 15cl-2 pro- 

mulgated thereunder and t h a t  the  Commission f u r t h e r  f i n d  t h a t  wi th in  

-8/ See Berko v  S.E,C., F, 2d (C.A.2, April  9, 1963); R. H, Johnson 
Co&.' 35 S.E.C. 110 (1953); Mac- Robbins & Co., Inc . ,  S e c u r i t i e s  

Exchange Act Release No. 6462 (February 6, 1961); W.  E. Leonard 
& Company, Inc . ,  S e c u r i t i e s  Exchange Ac t  Release 7070 (Apri l  30, 
1963). 



t h e  meaning of S e c t i o n  1 5 ~ ( b ) ( 4 )  of t h e  Exchange Act, Wakernan i s  a  

cause  of any o rde r  of r evoca t ion  which may be en te red  a g a i n s t  

-9/ 
r e g i s t r a n t .  

Respec t fu l ly  submit ted;  

Hearing p a a i n e r  

-9/ To t h e  e x t e n t  t h a t  t h e  proposed f i n d i n g s  and conc lus ions  submit ted 
t o  t h e  Hearing Examiner a r e  i n  accord wi th  t h e  views s e t  f o r t h  
h e r e i n  they  are sus t a ined  and t o  t h e  e x t e n t  they a r e  i n c o n s i s t e n t  
t he rewi th  they  are expre.ssly over ru led .  

Washington, D.  C.  
June 17, 1963 


