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These are private proceedings instituted pursuant to
Section 15(b) of the Securities Exchange Act of 1934 ("Exchange Act")
to determine whether to revoke or, pending final determination of the
question of revocéygon, to suspend the registrations as brokers and
dealers of Sidney Tiggf% dba ﬁhe Tager Co. ("Tager"), Darius
Incorporated (''Darius") and Englander & Co., Inc. (“Englander");
whether, under Section 15A of tge Exchange Act, to suspend for a
period.not exceeding twelve (127’months or to expel Tager, Darius and
Englander, or any of them, from membership in the National Assoc;a-
tion of Securities Dealers, Inc. (“NASD") and whether under Section
15A(b)(4) of the Exchange Act Sheldon Leigﬂton ("Leighton"),
Arnold Schultze (“Schultze') and Norris J. Rosenbaum ("Rosenbaum'),
or any of them, are each a cause of any order of revocation, suspension

1/
or expulsion which may be issued.

1/ Section 15(b) of the Exchange Act, as applicable here, provides that
the Commission shall revoke the registration of a broker or dealer
if it finds that it is in the public interest and that such broker
or dealer or any officer, director, or controlling or controlled
person of such broker or dealer, has willfully violated any provi-
sion of that Act or of the Securities Act of 1933 or any rule
thereunder. :

Section 15A(1)(2) of the Exchange Act provides for the suspension
for a maximum of twelve months or the expulsion from a national
securities association of any member who has violated any provision
of the Exchange Act or has willfully violated any provision of the
Securities Act of 1933 or any rule or regulation thereunder if the
Commission finds such action to be necessary or appropriate in the
public interest or for the protection of investors.

Under Section LSA(b)(4) of the Exchange Act, in the absence of

' Commission approval or direction, no broker or dealer may be admitted

to or continued in membership in a national securities association
if the broker or dealer or any partner, officer, director or con-
trolling or controlled person of such broker or dealer was a cause
of any order of revocation which is in effect,
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The order for proceedings alleges in essence that during the
period from about August 24, 1960 to November 25, 1960 Tager, Darius
and Englander, together with or aided and abetted by Leighton,

Schultze and Rosenbaum, used the mails and the facilities of interstate
commerce while engaged in the offer and sale of the common stock of
Diversified Collateral Corporation (“Diversified") and employed

devices, schemes and artifices to defraud and engaged in acts, trans-
/

N
duty. of fair dealing or which operated or would operate as a fraud and

actions, practices and a course of business inconsistent with their

deceit upon certain persons and made false and misleading statements
of material facts and omitted to state material facts necessary in
order to make the statements made not misleading in willful violation
of the anti-fraud provisions of Section 17(a) of the Securitiés;ﬁét of
1933 ("Securities Act") and Sectioms 10(b) and 15(6)(1)Ko£ tge g;change
Act and Rules 17 CFR 240.10b-5, 10b-6 and 1l5cl-2 thereunder.gl

After appropriate notice hearings were held before the under-
signed Hearing Examiner. Proposed findings of fact and conclusions of‘

law and briefs in support thereof were filed with the Hearing Examiner

by the Division of Trading and Exchanges, Tager, Englander and Rosenbaum

2/ The effect of these provisions as applicable here is to make unlawful
the use of the mails or facilities of interstate commerce in connec-
tion with the purchase or sale of any security by means of a device
to defraud an untrue or misleading statement of material fact, or a
misleading omission of a material fact, or any act, practice, or
course of business which operates or would operate as a fraud or
deceit upon a customer, or by means of any other manipulative or
fraudulent device.
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and briefs were submitted by Darius and Schultze.

The following findings and conclusions are based on the
record, the documents and exhibits therein and the Hearing Examiner's
observation of the various witnesses:

1. Tager, a sole partnership, was registered with this
Commission as a broker and dealer on August 20, 1958; Darius, a
New York corporation, wag so registered on March }3, 1958; and
Englander, also a New York corporation, was so régigtered on
December 29, 1956. ‘Tager and tﬁe two corporations are members of
the NASD, a national securities association registered pursuant to
Section 15A of the Exchange Act. Leighton is president and owner of
all of the outstanding stock of Darius and during the period in ques-
tion Schultze was an employee of Darius. Rosenbaum ig presidept,
director and owner of 107 or more of the common étock of ﬁnglander.

2. Diversified, a Florida corporation, filed with the
Commission, on February 24, 1960, a notification on Form 1-A for the
purpose of obtaining an exemption from the registration requirements
of the Securities Act pursuant to the provisions of Section 3(b) and
Regulation A promulgated thereunder. The filing related to a proposed
public offering of 75,000 shares of 10¢ par value common stock at
$4.00 per share for an aggregate amount of $300,000. The offering was
originally commenced on April 25, 1960 and was made through the officers
and directors of the said company. Some time in May or June of 1960

Leo Greenfield, President of Diversified, approached Tager for the
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purpose of having Tager act as underwriter of the said offering. Tager,
the record shows, who had no prior experience as an underwriter agreed
to act in that capacity and entered into an underwriting agreement on
July.25, 1960. In essence, the underwriting agreement provided that
Tager was bound only to use its best efforts as exclusive agent for the
company to sell its securities at the aforementioned offering price.

An amendment to the Form l-A was filed with the Commission to name
Tager as principal underwriter and the offering was fépcoﬁmence& on
August 24, 1960. Prior to the time Tager commenced the offering the
company had sold approximately 7,700 shares of its common stock.

Violations of Section 10(b) of the Exchange Act
and Rule 17 CFR 240.10b-6 thereunder

3. The gravamen of the charges alleged in the Commission's
order as a violation of Section 10(b) and Rule 17 CFR 240.10b-6 there-
under is that Tager, while engaged in the distribution of shares of
the common stock of Diversified, purchased shares for his own account
and arranged with Darius and Englander to publish bids and offers for
the said stock at prices determined and stipulated by Tager and to
purchase and sell said stock for their own accounts and.while engaging
in the aforesaid arrangements and transactions were effecting a series
of transactions creating actual or apparent active trading in the stock
of Diversified for the purpose of inducing the purchase of the said
stock by others.

4. As previously ndted, Tager commenced the offering of the

Diversified common stock in August 1960. According to Tager, the issue
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did not meet with public enthusiasm and was a "little sticky." After
commencing the offering Tager approached Darius and Englander to join
a selling group but they declined to do so. Diversified's president,
who was concerned with the fact that the stock was not moving rapidly,
conferred with Tager and suggested, among other things, that "“it would
be nice" to have brokers trade the stock. Tager testified that it was
his view that it would be advantageous in distributing the Diversified
stock to have other brokers and dealers in the *"pink éheeq;."il With
that thought in mind Tager contacted Darius and Englander.&/ Eacﬁ of
the firms discussed with Tager the matter of making & market in the
said stock and placing quotations in the pink sheets. Since these
discussions are vital to a determination of the alleged violations

a detailed review of the record would be helpful.

5. Following a conversation between Leightonfghd Tager con-
cerning making a market in the Diversified stock and inserting quota-
tions in the pink sheets for such purpose, Leighton introduced Tager
to Schultze, one of his employees who was acting as a trader and left

it up to Schultze to decide whether to trade the Diversified stock and

working out the necessary details for such purpose.

3/ The “pink sheets" or “sheets" referred to are the daily bid-and-ask
quotations published by the National Daily Quotations Sheets.

4/ The record discloses that Tager had prior business dealings with
Darius and Englander and had traded various securities with each of
them for several years.
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6. Schultze testified that shortly prior to September 14,
1960 he discussed trading the Diversified stock with Tager and informed
Tager he wanted assurance that Darius would be "protected" for any
trades the firm would make. Tager assured Schultze that as underwriter
he knew who wanted to buy and sell the Diversified stock and if Darius
needed purchasers for stock it acquired Tager would furnish him with
such information and if Darius needed stock to cover sales Tager
would similarly furnish such information. Schultzgathereupon
determined to trade.the stock ana asked Tager "how he would like the
stock opened." Upon receiving the information Schultze inserted
quotations in the pink sheets. Schultze communicated with Tager daily
(except for an occasional lapse of a day), asked and received his
suggestion as to the prices and inserted quotatiohq:in the #aid sheets
in accordance with Tager's suggestions.

7. Schultze further testified that the prices quoted in the
sheets and any increases or decreases were attributable to Tager since
he, Schultze, knew nothing about the company and had no thoughts of
his own as to what prices should be quoted in the said sheets, In
addition, after each transaction Schultze effected he would report
that fact to Tager and ask him for either a buyer or seller. Leighton
testified he was aware that Schultze was communicating with Tager and
assumed Schultze was receiving guidance from Tager as to the stock

prices.

8. Tager testified that his conversations with the Englander
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firm concerning making a market in the Diversified stock were carried
on with Rosenbaum, The evidence shows Rosenbaum expressed a willing-
ness to make a market in the Diversified stock and accepted Tager's
word that the stock would be a good number for the Englander firm to
trade. Tager informed Rosenbaum that since he (Tager) was the undere
writer he knew persons who were interested in buying or selling the
said stock and that he would make that information available to
Rosenbaum. Though Rosenbaum denied such conversation the Hearing
Examiner credits Tager's version. Tager spoke with Rosenbaum
appfoximately three or four times a week and when Rosenbaum informed
him what prices were being quoted in the sheets Tager expressed
approval. In addition, Tager testified, in substance, that he told
Rosenbaum that "I would like to see that stock sell at a“higher price
if it is posaible.ﬁ Rosenbaum admitted tha; qun being told by Tager
the Diversified stock was free to trade he was prepared to begin
trading the stock and making a market in the said stock but denied
Tager suggested prices to him.

9. The evidence shows that, except for three days, Darius
ingserted quotations in the sheeﬁs every business day from September 14
through November 14, 1960 and that Englander, except for one day,
inserted such quotations each business day from September 14 through
October 17, 1960.

10, Some time in the latter part of October 1960 Tager
informed his counsel that he had discussed inserting quotations in

the pink sheets with Darius and Englander and apparently was informed
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such activity was inadvisable while Tager was acting as underwriter.
Tager communicated the advice to both firms and the ey;dence shows
that Englander ceased inserting quotations on October 17, 1960 and
Darius ceased on November 14, 1960.

11. The record is clear that during the period both firms
were quoting the Diversified stock in the sheets Tager continued his
sales activities as underwriter. Tager's records show he sold 7,167
shares of the said stock from September 14 through Noveﬁber fé; 1960.

12. We first consider whether the activities of Tager, -
Darius and Englander were in violation of Section 10(b) of the
Exchange Act and Rule 17 CFR 240.10b-6 thereunder. Section 10(b) of
the Exchange Act prohibits any person from using or employing any
manipulative or deceptive device or contrivance, in connection with
the purchase and sale of any security, in contravention of the
Commission's Rules and Regulations. Rule 17 CFR 240.10-b thereunder
states, in pertinent part, it shall constitute a "manipulative or
deceptive device or contrivance" for any person who is an underwriter
in a particular distribution of securities or who is a broker or
dealer or other person who has agreed to participate or is participat-
ing in such distribution,directly or indirectly either alone or with
one or more other persons, to bid for or purchase for any account in
which he has a beneficial interest, any security which is the subject
of such distribution or to attempt to induce any person to purchase
any such security until after he has completed his participation in

such distribution.
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13. With respect to Tager, the record is clear that during
the period between August 30 and December 24, 1960 Tager was engaged
in distributing the Diversified stock under the Regulation A
offéring.él The evidence shows that in November of 1960 Rosenbaum
informed Tager he had 100 shares of Diversified stock which he would
like to seil and Tager agreed to take the stock off his haggsi ﬁow-
ever, at Tager's suggestion the 100 shares were taken in/;he name of
Tager's wife. The Hearing Examiner finds that this transaction was
in willful violation of Rule 17 CER 240.10b-6 since Tager, at a time
when he was effecting a distribution of the Diversified stock,
purchased shares of such stock for an account in which he had a
beneficial interest.

1l4. We next consider whether Tager's understanding or dis-
cussions with Darius and Englander concerning the making of a market
in the Diversified stock and the subsequent publication of quotations
in the pink sheets by the latter two firms constituted a further
violation by Tager of the above-mentioned section of the Exchange Act
and the Rule thereunder. As prgviously noted, some time in September
of 1960 Diversified's President suggested the idea to Tager that other

brokers trade the stock, and Tager's own view was that it would aid the

distribution to have brokers and dealers quoting the stock in the pink

5/ A report filed with this Commission on January 9, 1961 on Form 2-A
pursuant to Rule 260 of Regulation A discloses the underwriting of the
Diversified stock in which Tager was the underwriter was completed on
December 24, 1960. The Commission's files further disclose that by
order dated January 31, 1962 the Commission permanently suspended the
exemption under Regulation A with respect to the offering of the
Diversified stock (Securities Act Release No. 4446).
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sheets. Obviously Tager, as underwriter, sough; to induce the purchase
of Diversified stock by others. It is evident that Tager, apart from
believing the quotations by Darius and Englander would aid his distribu-
tioﬁ, knew or should have been aware that by requesting such firms to
make a market in the Diversified stock, at a time when he was ehgaged
in the distribution of the said stock, he was at least by such means
attempting to induce persons to purchase such stock. The Hearing
Examinef finds that Tager's activities in requesﬁing#that Darius and
Englander make a market in the Diversified stock and insert quotations
in the pink sheets at a time when he was engaged in the distribution
of such stock was by any standard an attempt to induce persons to
purchase the said stock and that within the meaning of Rule 17 CFR
240.10b-6 such activities constituted the use or employméht,df a
manipulative or deceptive device or contrivance prohiﬁitéd by
Section 10(b) of the Act.

15. Turning to Darius and Englander we note that the above-
mentioned Rule in addition to prohibiting underwriters from certain
actions also prohibits any broker or dealer who has agreed to

participate or is participating in a distribution to bid for or

purchase any securities of the same class or to attempt to induce any
persons to purchase any such security until after the broker or dealer
has completed his participation in such distribution. We consider

therefore whether Darius or Englander either agreed to or participated
in the distribution of the Diversified stock and whether they bid for

or purchased such stock or attempted to induce any persons to purchase
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the said stock prior to completion of the distribution. There is no
direct evidence of any agreement between Tager on the one hand and
Darius and Englander on the other to participate in Tager's under-
writing of the Diversified stock. However, circumstantial evidence
is competent to establish the necessary agteement.é/ The record shows
that both firms had over a period of years engaged in transactions
with Tager in various secuéities. The evidence is clear that Tager
sought out Darius and Englander to assist him in the distribution of
the Diversified stock by joining the selling group and when sucﬂ
efforts were unsuccessful requested them or accepted their offer to
aid in making a market in the said stock. The record is equally clear
that both firms not only expressed an interest in making a market in
the Diversified s;ock, but proceeded to accomplish this fact by
publishing quotations in the pink sheets.

16. Darius inserted quotations for approximately two months
and Englander inserted such quotations for one month notwithstanding
that very little trading was being done by either firm. An analysis
of the pattern followed in quoting the stock is most informative. For
the £irst 15 trading days after September 14, 1960 the quotations in

the pink sheets by Darius and Englander were exactly the same, to wit:

6/ S.E.C. v. Scott Taylor, Inc., 183 F. Supp. 904 (S.D.N.Y.1959)
See Matter of Halsey Stuart & Co., 30 S.E.C. 106 (1949)
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3-3/4 bid, 4-1/4 asked. On October 5, 1960, both firms raised their
bids to 4, Darius raised its asked to 4-1/2 and Englander to 4-3/8.
These raised prices continﬁed for the next nine trading days after
whicﬁ Englander dropped out of the sheets and Darius continued such
raised‘quotations_for another 14 trading days, raising its bid to
4-1/4 on three of such days and lowering its quotations on the last
four trading days during which the quotations appeared. No other
quotations were published in the sheets during the said period except
one isolated quotation by a broker on November ll, 1960. -

17. Viewing the evidence to determine whether an agreement
to participate in a distribution existed between Darius and Tager it
appears evident that Darius consented to trade the Diversified stock
at Tager's request, that Tager agreed to protect Darius in the latter's
trading operations, that Tager told Darius when to appear in the pink
sheets, that Schultze, the trader for Darius, constantly consulted with
ahd received suggestions from Tager about the prices to be quoted,
received his guidance throughout in that connection and reported his
transactions to Tager. The record also discloses that Tager, pursuant
to his understanding with Schultze, recommended customers to Darius on
at least two occasions. Darius admits that it effected seven trades
in the said stock involving 306 shares at prices ranging from 3-3/4 to
4-1/4 per share. There is no dispute that the mails were used in
connection with the foregoing transactions. All these factors raise
a cdmpelling.inference that Darius had an understanding with Tager to

make a market in and trade the Diversified stock and in accordance with
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such understanding inserted quotations in the sheets at prices
stipulated by Tager. The Hearing Examiner finds that Darius agreed
to and participated in the distribution of the Diversified stock,
that Darius bid for and purchased and sold for its own account
securities which were the subject of said distribution prior to the
completion of its participation in such distribution and that within
the purview of Rule 17 CFR 240.10b-6 these activities constituted the
use of a manipulative or decept;ve device or contrivance.

18. With respect to Englander, the evidence shows that.in
July 1960 Rosenbsum read an advertisement of the Diversified offering,
phoned Tager to inquire about it and was told the issue would shortly
become effective. Rosenbaum informed Tager he would like to trade the
stock when Tager was ready. Rosenbaum testified that toward the end
of August or early September 1960 after he declined to jofn the
selling group he inquired of Tager concerning the distribution, and
was told it was a bit sticky but moving out. Rosenbaum further
testified that shortly thereafter and within a day or two prior to
September 14, 1960 he was told by Tager that the Diversified stock
was free for trading that Rosenbaum could make a market in it, and
insert quotations in the aforementioned sheets. Tager confirms these
facts and testified that when discussing making a market in the
Diversified stock he informed Rosenbaum, as he did Schultze, that he
would try to find purchasers and sellers for Englander. On one

occasion Tager suggested to Rosenbaum he would like to see the prices
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raised. Rosenbaum denied he was given specific prices to quote in
‘the sheets. However, of utmost significanc?/is Rosenbaum's testimony
concerning raising his bid and asked quotat{gﬁs and the\reason he
.sta&ed in the sheets for a month. Rosenbaum testified that though
there were no calls in response to his quotations and no apparent
interest in the Diversified stock, he nevertheless raised his prices
to see if he could bring in anything. He further testified that his
reason for staying in the sheets was primarily because he was friendly
with Tager and was quoting the stock as a courtesy to him.

19. The circumstantial evidence here is sufficient to
establish an understanding or agreement by Englander to aid or
participate in the underwriting by Teger, The Hearing Examiner finds
that Englander agreed with Tager to make a market in the Diversified
stock and that by inserting quotations in the pink sneets at a time
when a distribution by Tager was in progress aided or participated
in the distribution. The Hearing Examiner further finds that within
the purview of Rule 17 CFR 240.10b-6 the quotations in the sheets by
Englander constituted a bid for the securities which were the
subject of a distribution or at the very least constituted an
attempt to induce persons to purchase such securities prior to
Englander's completion of its participation in such distribution.

20. Both Darius and Englander urge they were unaware that
Tager was engaged in & distribution of the Diversified stock at the

time they inserted their quotations and that Tager informed each of
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them that the stock was free to trade. It is glear from the record
that early in September 1960 both firms were a%gfg that Tager was
engaged in a distribution of the Diversified stock. At the time
théir quotations were inserted in the sheets no inquiry was made of
Tager nor of any of the seven broker or dealer firms which the
record shows were listed as having participated in the distribution
as to whether such distribution had actually been completed or
terminated. The record is barpen of any effort or attempﬁ'by
Darius or Englander to verify tﬁe date the distribution was either
completed or terminated and whether the stock was, in fact, free to
trade.l/

21. Brokers and dealers who are aware that a distribution
of securities ﬁndgr Regulation A has commenced and who with}n a short
time thereafter are requested to make a market in sucﬁ securities
where no such market previously existed have a duty and responsi-
bility to take every reasonable precaution to satisfy themselves
that such distribution has been completed or terminated before

actually making a market in such securities. Under the circumstances

7/ The record shows that Rosenbaum has been in the securities business
for about ten years and Leighton about five years and both were
familiar with Regulation A offerings. It is reasonable to believe
that they knew that under Rule 260 of Regulation A a final report
must be filed with this Commission on completion or termination
of such an offering. Since no report was filed until November 25,
1960 any inquiry of the Commission would have put them on notice

. that Tager's distribution had not as yet been completed or
terminated.
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of this case, and in light of Rule 10b-6 specifying certain acts by
brokers and dealers as manipulative the acéeptange by Darius and
Englander of a self-;erving oral statement by the underwriter, who
the& knew had been éngaged in a distribution, that the stock is free
to trade and where the evidence shows that such broker or dealer made
no effort or attempt to ascertain whether such distribution had,

in fact, been completed or terminated does not satisfy the obiiga-
tions and responsibilities of brokers or dealers to refrain from
employing a manipulative or decéptive device. The Hearing Examiner
finds that Tager, Darius and Englander willfully violated Section
10(b) of the Exchange Act and Rule 17 CFR 240.10b-6 thereunder and
that Leighton, Schultze and Rosenbaum aided and abetted in such

violation.

Violations of Section 17(a) of the Securitiés Act and
Sections 10(b) and 15(c)(l) of the Exchange Act and
Rules 17 CFR 240.10b-5 and 15¢cl-2 thereunder

22. The order for proceedings alleges that the activities
of Tager, Darius and Englander, which have been discussed above, also
constitute violations of Section 17(a) of the Securities Act and
Sections 10(b) and 15(c) of the Exchange Act and the Rules there-
under.gl‘The ahtimanipulative provisions of the Exchange Act are aimed

not only égainst defrauding investors but to assure that a free and

open market exists unhampered by the imposition of ertificial

g/' See footnote 2 supra.
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9/
stinmulants.

23, The basic question under these Sections is whether the
activities of Tager, Darius and Englander impeded a free and open
market, whether such activities created a false appearance of
activity, and whether the said firms engaged in a course of business
which would operate as a fraud or deceit on any person. The
Heariné Examiner is of the view that the activities of each of the
aforesaid firms were inimical to the existence of a free and open
market, created a false appearance of market activity and that such
firms engaged in a course of business which operated as a fraud on
persons.

24, 1t is clear that at the time Tager, Darius and
Englander set about to establish a market in the Diversified stock,
neither Darius nor Englander had any knowiedge of Diversified's
activities or operations, other than possibly looking at a prospectus
given them by Tager, but agreed to insert quotations in the sheets
as an aécommodation or courtesy to Tager with the hope at the same
time of making a profiﬁ. Their primary purpose appears obvious,
namely, to 1nduqe persons to purchase the securities of Diversified
and profit thereby. Notwithstanding the fact that there was little
trading by Darius and practically none by Englander, they not only
continued their quotations but raised their bid and asked on exactly

the same day. Darius offered no explanation for increasing its

9/ Masland, Fernon & Anderson, 9 S.E.C. 338 (1941).
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quotations and it is evident that the market activity by the said
firm did not appear to warrant such increase. Englander's statéd
purpose for raising its quotations was ‘to see if I could bring in
anyﬁhing," and to generate interest in the stock. Such purpose is
hardly a sufficient reason to justify an increase in quoted market
prices particularly where such increase is not dictated by supply

and demand. The Commission in Masland, Fernon & Anderson supra
stated "Where the purpose is to induce thé purchase o1 sale/bf
securities by others the Act denounces manipulation whether

designed to raise or lower the market price of a security or only

to create a false appearance of activity or inactivity in the market
for the security.'' The conclusion in the instant case is inescapable
that Tager, Darius and Englander made every effort to establish a mar-
ket, to gstimulate such market by raising the quotations in the
sheets for the purpose of inducing persons to buy and create a false
appearance of activity in the market for the Diversified stock.

25. The Commission in Halsey Stuart & Co., 1nc.,>supra, in
considering the impact of quotations in the pink sheets on the over-
the-counter market stated

#, .the listings are commonly understood to.have a serious

meaning and business purpose. They are steps in sales
negotiations and, at the very least, invitations to
negotiate the sales. . . . . There is no doubt that the

sheets are intended to be used as indications of trading
interest and are generally so regarded."
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26. The Hearing Examiner finds that Tager, Darius and
Englander by their activities effected a series of fransactionﬁ*
creating apparent active trading in the Diversified stock for the
purpose of inducing others to buy. The Commission has held that the
publication of quotations in the pink sheets when part of a series
of similar and other acts affecting prices or creating activity are
"transactions."lg/ The quotations inserted in the sheets for the
period September through November, 1960 by Darius and Septembeg through
October 1960 by Englander gave khowledge to the subscribers of the
sheets, that they stood ready to purchase and sell the Diversified
stock and by increasing such quotations gave the appearance of
activity in the said securities.

27, Englgnder asserts that its activities were in every
respect routine, ﬁhat it only increased its price on one oqgasion#
which it maintained for a period of nine trading days, and that these

actions did not fall within the umbra of the Commission's decisions in

such cases as R. L. Emacio & Co., Inc., 35 S.E.C. 191 (1953), Theodore

A. Landau, d/b/a Landau Co., Scott Taylor & Co., Inc., Exchange Act

Release 6792 (1962), M. S. Wien & Co., 23 S.E.C. 735 (1946) since in all

those cases the pattern of market activity was abnormal and wholly

10/ Halsey Stuart & Co., Inc., supra.
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inconsistent with routine trading activity. This argument fails to

give adequate consideraﬁion to the underlying concepts which the
Commission enunciatéd in the said cases. Though factually each case

is different they all clearly state a basic principle that the Acts

and rules seek to assure that a free, open and competitive market exists
and that investors have every right to assume the existence of such

a market; These cases uniformly hold that where brokers and dealers
insert quotatidns in the pink sheets over a period of time and who
increase such quotations for the purpose of inducing persons to purchase
such securities they are inserting artificiai stimulants into the market,
are impeding a free and open market and creating an appearance of active
trading in such securities. Such activities the Commission stated
constitute the use of a manipulative device or contrivance and a course
of business which operates or would operate as a frihd or deceit upon
persons. Englandervargues that the instant case also differs from the
Commission's prior decisions in that in the earlier cases the increases
in the quoted prices were far greater and the trades effected were more
numerous. A device deemed to be manipulative does not change its
character and become an acceptable practice or routine trading activity
merely because it failed to reach the magnitude that similar devices
achieved. 1In the instant case, as in the cases cited, it is evident
that the activities engaged in were similar but on a smaller scale,

namely, the insertion of quotations in the sheets and an increase in

such quotations for the purpose of inducing others to buy and the
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creation of an appearance of activity in the market.

28. Schultze contends that the acts of Darius were not suf-
ficient to create “artificial trading activity," that there was nothing
martificial® about the little activity that took place, and that no
real attempt was made '"to induce others to purchase the stock." The
Hearing Examiner rejects these contentions. The insertion of quotations
in the sheets on 43 successive trading days during the period
September 14 through November 14 and increasing such quotations from
3-3/4 bid to 4 and its asked frbm 4-1/4 to 4-1/2 on 18 tradiﬁg dates
and again increasing its bids from 4 to 4-1/4 on three trading dates
without any apparent justification in the opinion of the Hearing
Examiner is sufficient to create a false appearance of activity in
the market and a very real attempt to induce persons to purchase the
Diversified stock.

29. The record discloses and Tager, Darius and Englander admit
that they did not inform the publishers of the pink sheets that the
quotations were being inserted by Darius and Englander by virtue of
an agreement with Tager and at prices he specified to Darius and
approved for Englander. Tager informed approximately fifteen of his
customers that a market existed for the Diversified stock but failed
to disclose that he was responsible for creating and maintaining such
market and that along with Darius and Englander sought to create
apparent trading activity in the stock. Darius in addition failed to

disclose to its customers that the prices it was quoting were stipulated
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by Tager. 1t is well settled that failure of brokers and dealers to
disclose material facts relating to market manipulation by them

operates as a fraud and constitutes a willful violation of
Secfion 17C(a) of the Securities Act and Section 10(b) of the Exchange
Act and Rule 17 CFR 240.10b-5 thereunder.il/

30. The Hearing Examiner finds that Taéer, Darius and
Englander, aided and abetted.by Leighton, Schultze and Rosenbaum,
used the mails and instrumentalities of interstate commerce, while
engaged in the offer and sale of Diversified stock, to employ dévices,
artifices to defraud, engaged in acts, trarisactions, procedures and a
course of business which operated or would operate as a fraud and
deceit upon certain persons, effected a series of transactions creating
actual or apparent active trading in the Diversified stock for the
purpose of inducing the purchase of said stock by others and ﬁ:de
untrue statements of material facts and omitted to stat; material
facts in order to make the statements made, in light of the circum-
stances under which they were made, not misleading, in willful violation
of Section 17(a) of the Securities Act, Section 10(b) of the Exchange

Act and Rules 17 CFR 240.10b-5 and 15cl-2 thereunder.

Public Interest

3l1. The sole remaining question is whether it is in the public

interest and for the protection of investors to revoke the registration

11/ R. L. Emacio & Co., Inc., supra; M. S. Wien & Co., 23 S.E.C.734
(1946); Adams & Co. et al, 33 S.E.C. 444 (1952)
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of Tager, Darius and Englander or to suspend for a period not exceeding
twelve months or to expel such firms from meﬁsership in the NASD. Each
of the firms argues strenuously that the violationé, if any, were not
willful, that there was no intent to violate the law, that they had no
knowledge that their actions cﬁntravened any of the Commission's rules,
and that there was no intent to manipulate the market.

32. The Commission has repeatedly held that an intention to
violate the law is not necessary to a finding of willfulness within
the meaning of Section 15 of the Exchange Act; it is sufficient that
“"the person charged with a duty know what he is doing.“lg/ It is
evident from the record that at least in this sense the violations
by Tager, Darius and Englander were willful. It is c;eag from the
record that each of the firms knew what it was doingxbut may have been
unaware of the fact that its activities were in violation of the
statutes.

33, Tager, in addition, urges that cognizance be given to
the fact that he fully cooperated with the staff of the Commission
during the course of the investigation preceding the commencement of
the instant proceeding. The Hearing Examiner gives due consideration

to Tager's pleas but feels that they do not outweigh the seriousness

of the willful violations established against him. Tager was acting as

12/ Hughes v.S.E.C., 174 F.2d 969, 977 (C.A.D.C.1949); Shuck v. S.E.C.
264 F.2d 358 (C.A.D.C.1958).
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an underwriter and in order to aid in his distribution of the
Diversified stock he deliberately and kno&ingly sought to and was
responsible for establishing a market when the distribution was in
progress, suggested the prices to be quoted, on at least one occasion
suggested an increase in the price of the said stock and made false
representations to customers as to the existence of a market and
failed to disclose his responsibility for creating such market and
the manner in which it was meintained and on at least two occasions
directed potential customers to Darius. Tager has demonstrated a
lack of understanding of the responsibilities of a broker and dealer
to deal fairly with customers and potential investors. The Hearing
Examiner recommends that it is in the public interest and for the
protection of investors to revoke the registration of(Taé;r As a

broker and dealer and that it be expelled from membership in the

NASD

34. Darius further urges that apart from the fact that
Leighton, its president, was never aware that the firm's activities
were in violation of any of the statutes the public interest does not
require revocation of its broker-dealer registration nor expulsion from
the NASD in light of a small number of shares involved in the alleged
violations and that since the stock at the time of the hearing was
trading in excess of the price at which Darius sold, no fraud was

perpetrated on investors. As previously noted, Leighton agreed to
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make a market in the securities and thereafter left all of the details
to his employee, Schultze. He ;giled to exercise any supervision over
his employee who was acting as tr;der for the Diversified stock and
though he knew that Tager was guiding Schultze in connection with the
latter in quoting prices in the pink sheets and that such prices were
being furnished by Tager he failed to appreciate that such actions

were coantrary to the maintenance of a free and open market or that
abgsent disclosure such a course of conduct would operateagé a fraud

and deceit on investors. Darius omitted to disclose to its customers
that its quoted prices were received from Tager. These actions
demonstrate the lack of understanding of the responsibility of a broker
and dealer in the maintenance of a free and open market and the require-
ments of disclosure to potential investors. With respect to the
argument that no fraud was committed because no loss was suffered by
investors the Commission has held that it is unnecessary t§ show damage
or loss to’investors of any sort to establish a violation of Section
17(a) of the Securities Act nor is it necessary to show such loss
where a manipulation in violation of the Exchange Act is established.
Any possible defense based on the fortuitous circumstance that
supervening events, wholly extraneous to activities of a manipulator,
may have happened to save investors from an overall loss is

untenable. Russell Maguire & Company, Inc., 10 S.E.C. 332 (1941).

The Hearing Examiner accordingly recommends that it is in the public

interest and for the protection of investors to revoke the registra-
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tion of Darius as & broker and dealer, expel the firm f£rom membership
in the NASD and that Leighton and Schultze by reason of their
participation in ;he violations as found be named a8 causes for such

order of revocation and expulsion.

35. With respect to Englander, it has been previously noted
that Englander agreed to make a market in securities as a favor or
courtesy to Tager. Englander, like Darius, failed to take appropriate
measurés to assure itself that Tager's distribution had in fact ceased
or terminated. By inserting quotations in the sheets andnincreasing
prices therein for wholly inadequate reasons approximately one-third
of the time such quotations appeared in thé sheets, it is the Hearing
Examiner's belief that Englander failed to show an understanding of the
duties and responsibilities of a broker and dealer in the maintenance
of a free and open market. Englander also urges that iF Taée ng'profit
as a result of its activities. Such argument merits no c;n;ideration
since it implies that any effort or attempt to manipulate the market
should be judged by financial success. Of primary concern, however, is
the protection of investors. The determination of the existence of a
violation of the anti-fraud and anti-manipulative rules of the
Commission designed to afford protection to potential investors can not
be gauged by any consideration as to whether brokers and dealers
profited. Investors are entitled to the assurance that a free and open
market exists and brokers and dealers who engage in activities inter-
fering with such a market demonstrate a lack of appreciation of their
responsibilities to unwary investors and should not be permitted to

continue in business, The Hearing Examiner recommends that the broker-



- 28 -

dealer registration of Englander be revoked, that it be expelled
from the NASD and that Rosenbaum be named as a cause of such order

of revocation and expulsion.

Motionq to Dismiss

Each of the persons named in the Commission's order moved
to dismiss the proceedings on the ground that the Division failed to
make out a prima facie case of wrongful action within thg meaning
of statutes, rules and regulations specified in the aforésaid order
and on the further ground that there was no proof of the violations
as charged. Decision on the motions was re;erved. In view of the
Hearing Examiner's findings of willful violations the motions to

dismiss are denied.

Recommendation

In view of the willful villations found it is respectfully
recommended that the Commission enter an order finding it is in the
public interest and for the protection to investors to revoke the
registrations of Tager, Darius and Englander as brokers and dealers
and expel them from membership in the NASD. 1t is further recommended
that the Commission also find that Leighton, Schultze and Rosenbaum
willfully participated in, or aided and abetted in the willful viola-
tions of the above designated provision of the Securities Act and

the Exchange Act and the respective rules thereunder and that such
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individuals were each a cause of such order of revocation and
13/ |
expulsion.

Respectfully submitted

/Xzf pY

Irving chiller
Hearing Examiner

13/ To the extent that proposed findings and conclusions submitted
by the Division of Trading and Exchanges, Tager, Englander and
Rosenbaum and briefs submitted by Darius and Schultze are in
accord with the views expressed herein they are sustained and

to the extent they are inconsistent therewith they are expressly
overruled.

Washington, D. C.
January 25, 1963



