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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
v. :Case No. 12-07164 KSH-PS
JOHN LAZORCHAK, ‘ ‘
MARK S. CUPO, ‘JUDGMENT
MARK D. FOLDY, 'AS TO DEFENDANT

MICHAEL L. CASTELLI,
LAWRENCE D. GRUM,

"MICHAEL T. PENDOLINO, and
JAMES N. DEPRADO,

Defendants.

'MARK D. FOLDY

The Securities and Exchange Commission having filed a Complaint and Defendant Mark

D. Foldy (“Defendant” or “Foldy™) having entered a géixeral appearance; consented to the

Court’s jurisdiction over Defendant and the subject mat;er of this action; consented to entry of

this Judgment; waived findings of fact and conclusions bf law; and waived any right to appeal

from this Judgment:
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and
~ Defendant’s agents, servants, employees, attorneys, and ;!1 persons in active concert or

participation with them who receive actual notice of this Judgment by personal service or
otherwise are permanently restrained and enjoined from violating, directly or indirectly, Secti;)n
10(b) of the Securities Exchange Act of 1934 (th¢ “Bxchimge Act”) [15 U.S.C. § 78j(b)] and '
Rule 10b-5 promulgated thgreunder [17CER. § 240.105-—5], by using any means or
instrumentality of interstate commerce, or of the mails, or of any facility of any national
securities exchange, in connection with the purchase or sﬁle of any security:

(a) toemploy any device, scheme, or artifice to defraud;

(b)  to make any untrue statement of a materizﬂ? fact or to omit to state a material fact
necessary in order to make the statcmentsv%made, in the light of the circumstances
under which they were made, not misleading; or

(c) toengage in any act, practice, or course of business which operates or wéuld

operate as a fraud or deceit upon any person.

IL.

IT IS HEREBY FURTHER ORDERED, ADJUD@GED, AND DECREED that Defendant
and Defendant’s agents, servants, employees, attorneys, and all persons in active concert or
’participation with them who receive actual notice of tlﬁs Final Judgment by personal service or
otherwise are permanently restrained and enjoined from i/iolating Section 14(e) of the Exchémge

Act [15U.S.C. § 78n(e)] and Rule 14e-3 [17C.F.R. § 2@.146—3] promulgated thereunder, in
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connection with any tender offer or request or invitatioé for tenders, from engaging in any
fraudulent, deceptive, or manipulative act or practice, by

(a) purchasing or selling or causing ﬁo be purchascd or sold the securities
sought or to be sought in such teqder offer, securities convertible into or
exchangeable for any such securiiies or any option or right to obtain or
dispose of any of the foregoing sééurities while in possession of material
information relating to such tendér offer that Defendant knows or has

. reason to know is nonpublic and i:nows or has reason to know has been

acquired directly or indirectly from the offering person; the issuer of the
securities sought or to be sought by such tender offer; or any officer,
director, partner, employee or oﬂér person acting on behalf of the offering
person or such issuer, unless with%n a reasonable time prior to any such
purchase or sale such information% and its source are pubiicly disclosed by
press release or otherwise; or

(b) communicating material, nonpubl’gc information relating to a tender offer,
which Defendant knows or has reason to know is nonpubhc and knows or
has reason to know has been acquired directly or indirectly from the
offering person; the issuer of the securities sought or to be sought by such
ténder offer; or any officer, director, partner, employee, advisor, or other
person acting on behalf of the offdiring person of such issuer, to any person
under circumstancesvin which it isgreasonably foreseeable that such

communication is likely to result in the purchase or sale of securities in the
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manner described in subparagraph%(a) above, except that this paragraph
shall not apply to a communicatiotéi made in good faith

@ to the officers, dkeétom, partners or employees of the
offering person, to its advisors or to other persons, involved
in the planning, ﬁmcing, preparation or execution of such
tender offer; :

(ii)  to the issuer whose %seéurities arc' sought or to be sought by
such tender offer, té its officers, directors, partners,
employees or advis@m or to other persons involved in the
planning, ﬁnancing;:. preparation or execution of the
activities of the issx;er with respect to such tender offer; or

(iii) t§ any person pumtfmt toa r;equircment of any statute or

rule or regulation pi‘omulgated thereunder.

. B
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that, pursuant to Section
21(d)(2) of the Exchange Act [15 U.S.C. § 78u(d)(2)], Defendant is prohibited from acting as an
officer or director of any issuer that has a class of securitjia registered pursuant to Section 12 of
the Exchange Act [15 U.S.C. § 78] or that is required to?ﬁle reports pursuant to Section 15(d) of

the Exchange Act [15 U.S.C. § 780(d)].
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Iv.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant is liable

for disgorgement of $21,593.10, representing profits gg\ined as a result of the conduct alleged in
the Complaint, together with prejudgment interest thereon in the amount of $3,720.34.
Defendant shall satisfy this obligation by paying $25,3i3.44 to the Securities and Exchange
Commission within 14 days after entry of this Judgmctgt

Defendant may txansmlt payment electromcally to the Commission, which will provide
detailed ACH transfer/Fedwire instructions upon request Payment may also be made directly
from a bank account via Pay.gov through the SEC web?ite at
http://www.sec.gov/about/offices/ofin.htm. Defendant f’may also pay by certified check, bank
cashier’s check, or United States postal money order pa%yable to the Securities and Exchange
Commission, which shall be delivered or mailed to

Enterprise Services Center

Accounts Receivable Branch

6500 South MacArthur Boulevard

Oklahoma Clty, OK 73169
and shall be aocompamed by a letter identifying the caée title, civil action number, and name of
this Court; Mark D. Foldy as a defendant in this action; and specifying that payment is made
pursuant to.this Judgment. | '

Defendant shall simultaneously transmit photod%pies of evidence of payment and case
1dentxfymg information to the Commission’s counsel m this action. By making this payment,
Defendant relinquishes all legal and equltable right, title, and interest in such funds and no part

of the funds shall be returned to Defendant. The Comxmssmn shall send the funds paid pursuant

to tlus Judgment to the United States Treasury.


http:ofS3,720.34
http:of$21,593.10
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The Commission may enforce the Court’sj'udgm%nt for disgorgement and prejudgment
!
interest by moving for civil contempt (and/or through otl*er collection procedures authorized by
law) at any time after 14 days following entry of this Jud{ément. Defendant shall pay post

]
judgment interest on any delinquent amounts pursuant to 28 U.S.C. § 1961.

V.

ITIS HEREBY FURTHER ORDERED, ADWGED, AND DECREED that based on
Defendant’s agreement to cooperate in a Commission in;estigation and related enforcement
action, and in connection with paragraph VI. below, and Esubject to the remainder of this
paragraph, the Comimission will not request from the Court an order directing the Defendant to
pay a civil penalty in excess of $10,796.55. If at any tlme following the entry of this Judgment
the Commission obtains information indicating that Deféndmt knowingly provided materially.
false or misleading information or materials to the Comn?;ission or in a related proceeding, the
Commission fnay, at its sole discretion and without priof notice to the Defendant, petition the
Court for an order requiring Defendant to pay a civil perinlty in excess of $10,796.55. In
connection with any such petition and at any hearing heléi on such a petition: (a) Defendant will
be precluded from arguing that he did not violate the fedi;ral securities laws as alleged in the
Complaint; (b) Defendant may not challenge‘ the validityi of the Judgment, this Consent, or any
related Undertakings; (c) the all_égations of the Complaizif, solely for the purboses of such
motion, shall be accepted as and deemed true by the Cou:in; and (d) the Court may determine the
issues raised in the motion on the basis of affidavits, dccizirations, excerpts of s&om deposition
or investigative testimony, and documentary evidence w%thout regard to the standards for
summary judgment contair}ed in Rule 56(c) of the Federal Rules of Civil Procedure. Under these

6


http:10,796.55
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circumstances, the parties may take discovery, inclixding discovery from appropriate non-parties.

VL

Upon motion of the Commission, the Court shallé%detcrmine whether a civil penalty
pursuant to Section 21A of the Exchange Act [15 U.S.C. § 78u-1] is appropriate and, if so, the
amount of the penalty. In connection with the Commissf;on’s motion for a civil penalty, and at
any hearing held on such a motion: (a) Defendant will be precluded from arguing he did not
violate the federal securities laws as alleged in the Comﬁiamt; (b) Defendant may not challenge
the validity of the Consent or this Judgment; (c) solely for the purposes of such mbtion, the
allegations of the Complaint shall be accepted as and deémed true by the Court; and (d) the
Court may determine the issues raised in the motién on tj&e basis of affidavits, declarations,
excerpts of sworn deposition or investigative testimony, and documentary evidence, without
regard to the standards for summary judgment contained in Rule 56(c) of the Federal Rules of
Civil Procedure. In connection with the Commission’s xi;hotion for a civil penalty, the parﬁes

may take discovery, including discovery from appropriaté non-parties.

VII.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is
incorporated herein with the same force and effect as if ﬁélly set forth herein, and that Defendant

shall comply with all of the undertakings and agreementséset forth therein.
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VIIL
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain

jurisdiction of this matter for the purposes of enforcing the terms of this Judgment.

Dated:()‘j: r( , 2013

)I;he Honoréle: Katharine S. I—Iaydeﬁ J
United States District Court Judge



