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SOUTHERN DISTRICT OF NEW YORK DATEFILED #: 2-// /1] |

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
: 8 Civ. 02979
v. : CF CASE

BIOVAIL CORPORATION, et al.,

Defendants.

FINAL JUDGMENT AS TO DEFENDANT EUGENE N. M

LNYK

The Securities and Exchange Commission having filed a Complaint and Defendant

Eugene N. Melnyk having entered a general appearance; consented to the Court’s jurisdiction

over Defendant and the subject matter of this action; consented to entry of this Final Judgment

without admitting or denying the allegations of the Complaint (¢xcept as to|jurisdiction); waived

findings of fact and conclusions of law; and waived any right to appeal from this Final

i

Judgment:

I

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED thdt Defendant and

Defendant’s agents, servants, employees, attorneys, and all persons in active

participation with them who receive actual notice of this Final Judgment by personal service or

concert or

otherwise are permanently restrained and enjoined from violating, directly pr indirectly, Section

10(b) of the Securities Exchange Act of 1934 (the “Exchange Act”) [15 US.C. § 78j(b)] and

Rule 10b-5 promulgated thereunder [17 C.F.R. § 240.10b-5], by using any means or
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instrumentality of interstate commerce, or of the mails, or of any facility of dny national
securities exchange, in connection with the purchase or sale of any security: |

(a) to employ any device, scheme, or artifice to defraud;

(b) to make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of the circumstances
undér which they were made, not misleading; or

(c) to engage in any act, practice, or course of business which opgrates or would
operate as a fraud or deceit upon any person.

1L
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that, pursuant to
Section 21(d)(2) of the Exchange Act [15 U.S.C. § 78u(d)(2)], Defendant is prohibited, for five
(5) years following the date of entry of this Final Judgment, from acting as a+ officer or director
!
of any issuer that has a class of securities registered pursuant to Section 12 ofi the Exchange Act
[15 U.S.C. § 78] or that is required to file reports pursuant to Section 15(d) df the Exchange Act
(15 U.S.C. § 780(d)]. : |
IIL. |
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant shall
pay a civil penalty in the amount of $150,000 pursuant to Section 21(d)(3) of|the Exchange Act
[15 U.8.C. § 78u(d)(3)]. Defendant shall make this payment within fourteen {14) days after
entry of this Final Judgment by certified check, bank cashier’s check, or United States postal

money order payable to the Clerk of this Court, together with a cover letter identifying Eugene

N. Melnyk as a defendant in this action; setting forth the title and civil action number of this
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action and the name of this Court; and specifying that payment is made purs
Judgment. Defendant shall simultaneously transmit photocopies of such pay
the Commission’s counsel in this action, Todd D. Brody, and to Robert J. K¢
Regional Director, U.S. Securities and Exchange Commission, New York Rg
World Financial Center, Room 400, New‘York, New York 10281-1022. Def

post-judgment interest on any delinquent amounts pursuant to 28 USC § 196

bant to this Final
ment and letter to
yes, Associate
zgional Office, 3
fendant shall pay

1. By making this

payment, Defendant relinquishes all legal and equitable right, title, and interést in such funds,

and no part of the funds shali be returned to Defendant.

The Clerk shall deposit the funds into an interest bearing account wit

h the Court Registry

Investment System ("CRIS") or any other type of interest bearing account thl\t is utilized by the

Court. These funds, together with any interest and income earned thereon (¢

“Fund”}, shall be held in the interest bearing account until further order of th

ollectively, the

e Court. In

accordance with 28 U.S.C. § 1914 and the guidelines set by the Director of the Administrative

Office of the United States Courts, the Clerk.is directed, without further orde

deduct from the income earned on the money in the Fund a fee equal to ten py

eamed on the Fund. Such fee shall not exceed that authorized by the Judicial

United States.

The Commission may by motion propose a plan to distribute the Fund

Court’s approval. Such a plan may provide that the Fund shall be distributed

r of this Court, to
ercent of the income

Conference of the

subject to the

pursuant to the Fair

Fund provisions of Section 308(a) of the Sarbanes-Oxley Act of 2002, as amended by Section

929B of the Dodd-Frank Wall Street Reform and Consumer Protection Act. Regardless of

whether any such Fair Fund distribution is made, amounts ordered to be paid

as civil penalties
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pursuant to this Judgment shall be treated as penalties paid to the government for all purposes,
including all tax purposes. To preserve the deterrent effect of the civil penalty, Defendant shall
not, after offset or reduction of any award of compensatory damages in any Related Investor
Action based on Defendant’s payment of disgorgement in this action, argue that [it, he, she] is
entitled to, nor shall [it, he, she] further benefit by, offset or reduction of such compensatory
damages award by the amount of any part of Defendant’s payment of a civil penalty in this
action ("Penalty Offset"). If the court in any Related Investor Action grants such a Penalty
Offset, Defendant shall, within 30 days after entry of a final order granting the Penalty Offset,
notify the Commission's counsel in this action and pay the amount of the Penalty Offset to the
United States Treasury or to a Fair Fund, as the Commission directs. Such a payment shall not
be deemed an additional civil penalty and shall not be deemed to change the amount of the civil
penalty imposed in this Judgment. For purposes of this paragraph, a "Related Investor Action”
means a private damages action brought against Defendant by or on behalf of one or more
investors based on substantially the same facts as alleged in the Complaint in this action.
Iv.

IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is
incorporated herein with the same force and effect as if fylly set forth hérc'm, and that Defendant
shall comply with all of the undertakings and agreements set forﬁ therein.

| V.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall

retain jurisdiction of this matter for the purposes of enforcing the terms of thig Final Judgment.
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED th

at this Final

Judgment will in no way alter, modify, or amend the Judgment on the ninth glaim of the

Amended Complaint against Eugene N. Melnyk entered by the Court on Feb
VI
There being no just reason for delay, pursuant to Rule 54(b) of the Fe;

Procedure, the Clerk is ordered to enter this Final Judgment forthwith and wi

ruary 2, 2009,

deral Rules of Civil

thout further notice.
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CONSENT OF DEFENDANT EUGENE N. MELNY.
1. Defendant Eugene N. Melnyk (“Defendant™) acknowledges h
with the complaint in this action, enters a general appearance, and admits th

over Defendant and over the subject matter of this action.

2.

personal and subject matter jurisdiction, which Defendant admits), Defen

da
the entry of the final Judgment in the form attached hereto (the “Final Judng

incorporated by reference herein, which, among other things:

K

aving been served

e Court’s jurisdiction

Without admitting or denying the allegations of the complaint (except as to

t hereby consents to

ent”) and

lation of Section

(a) permanently restrains and enjoins Defendant from vio
10(b) of the Securities Exchange Act of 1934 (“Exchjnge Act™) [15
U.S.C. §§ 78j(b)] and Rule 10b-5 [17 C.F.R. §§ 240. *Ob-SJ; and
(b)  orders Defendant to pay a civil penalty in the amount Ff $150,000

pursuant to Section 21(d)(3) of the Exchange Act [15

3. Defendant agrees that he shall not seek or accept, directly or

S.C. § 78u(d)(3)].

directly,

reimbursement or indemnification from any source, including but not ]imited‘ to payment made

pursuant to any insurance policy, with regard to any civil penalty amounts that Defendant pays

pursuant to the Final Judgment, regardless of whether such penalty amounts

are added to a distribution fund or otherwise used for the benefit of investors

agrees that he shall not claim, assert, or apply for a tax deduction or tax cred

federal, state, or local tax for any penalty amounts that Defendant pays pursy

Judgment, regardless of whether such penalty amounts or any part thereof ar

distribution fund or otherwise used for the benefit of investors.

or any part thereof
A Defendaﬁt further
t with regard to any
ant to the Final

c added to a
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4, Defendant waives the entry of findings of fact and conclusion

Rule 52 of the Federal Rules of Civil Procedure.

s of law pursuant to

5. Defendant waives the right, if any, to a jury trial and to appeal from the entry of

the Final Judgment.

6. Defendant enters into this Consent voluntarily and represents

that no threats,

offers, promises, or inducements of any kind have been made by the Commission or any

member, officer, employee, agent, or representative of the Commission to induce Defendant to

enter into this Consent.

7. Defendant agrees that this Consent shall be incorporated into the Final Judgment

with the same force and effect as if fully set forth therein.

8. Defendant will not oppose the enforcement of the Final Judgment on the ground,

if any exists, that it fails to comply with Rule 65(d) of the Federal Rules of
hereby waives any objection based thereon.

9, Defendant waives service of the Final Judgment and agrees th

ivil Procedure, and

at entry of the Final

Judgment by the Court and filing with the Clerk of the Court will constitute notice to Defendant

of its terms and conditions. Defendant further agrees to provide counsel for {
within thirty days after the Final Judgment is filed with the Clerk of the Cour
or declaration stating that Defendant has recetved and read a copy of the Fing

10. Consistent with 17 C.F.R. 202.5(f), this Consent resolves only
against Defendant in this civil proceeding. Defendant acknowledges that no

reptesentation has been made by the Comnmission or any member, officer, em

he Commission,

t, with an affidavit
3] Judgment.

the claims asserted
promise or

ployee, agent, or

representative of the Commission with regard to any criminal liability that may have arisen or
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riminal liability.

Defendant waives any claim of Double Jeopardy based upon the settlement J;f this proceeding,

including the imposition of any remedy or civil penalty herein. Defendant further acknowledges

that the Court’s entry of a permanent injunction may have collateral conseql.+:nccs under federal

or state law and the rules and regulations of self-regulatory organizations, licensing boards, and

P
]

other regulatory organizations. Such collateral consequences include, but ar

not limited to, a

statutory disqualification with respect to membership or participation in, or association with a

member of, a self-regulatory organization. This statutory disqualification has

consequences that

are separate from any sanction imposed in an administrative proceeding. In addition, in any

disciplinary proceeding before the Commission based on the entry of the injy
action, Defendant understands that he shall not be permitted to contest the fa
the complaint in this action.

11.  Defendant understands and agrees to comply with the Commi

nction in this

ctual allegations of

ssion’s policy “not

to permit a defendant or respondent to consent to a judgment or order that imposes a sanction

while denying the allegations in the complaint or order for proceedings.” 17
compliance with this policy, Defendant agrees: (i) not to take any action or tg

be made any public statement denying, directly or indirectly, any allegation i

C.FR.§202.5. In

make or permit to

n the complaint or

creating the impression that the complaint is without factual basis; and (ii) that upon the filing of

this Consent, Defendant hereby withdraws any papers filed in this action to the extent that they

deny any allegation in the complaint. If Defendant breaches this agreement,
may petition the Court to vacate the Final Judgment and restore this action to|

Nothing in this paragraph affects Defendant’s: (i) testimonial obligations; or

the Commission

its active docket.

(ii) right to take
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legal or factual positions in litigation or other legal proceedings in which the;

a party.

12. Defendant hereby waives any rights under the Equal Access t

Commission is not

0 Justice Act, the

Small Business Regulatory Enforcement Fairness Act of 1996, or any other provision of law to

seek from the United States, or any agency, or any official of the United Stat
her offictal capacity, directly or indirectly, reimbursement of attorney’s fees
€Xpenses, or costs eipcnded by Defendant to defend against this action. For
Defendant agrees that Defendant is not the prevailing party in this action sing
reached a good faith settlement.

13.  In connection with this action and any related judicial or admi

proceeding or investigation commenced by the Commission or to which the ¢

party, Defendant (i) agrees to appear and be interviewed by Commission staff

es acting in his or
or other fees,
these purposes,

te the parties have

nistrative
Commission is a

f at such times and

places as the staff requests upon reasonable notice; (ii) will accept service by mail or facsimile

transmission of notices or subpoenas issued by the Commission for documents or testimony at

depositions, hearings, or trials, or in connection with any related investigation by Commission

staff; (iii) appoints Defendant’s undersigned attorney as agent to receive service of such notices

and subpoenas; (iv)} with respect to such notices and subpoenas, waives the te

service contained in Rule 45 of the Federal Rules of Civil Procedure and any

rules, provided that the party requesting the testimony reimburses Defendant’s ¢

subsistence expenses at the then-prevailing U.S. Government per diem rates; an

rritorial limits on
applicable local
ravel, lodging, and

d (v) consents to

personal jurisdiction over Defendant in any United States District Court for purposes of

enforcing any such subpoena.
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14.  Defendant agrees that the Commission may present the Final Judgment to the

Court for signature and entry without further notice.

10



Case 1:08-cv-02979-l AK_ Document 230 Filed 02/17/ Page 11 of 11

FEB-10-2811 14:80 FROM:UERR MELNYK 954 9291766 TO: 12464281761 P.11711

rey 1Y culir 1:3%N Lranr peacn Livb *L C%b SCU-th p-11

15,  Detendant agrees that this Conrt shall yetain jurisdicrion over this maner for the

purposc of cnforcing the terms of the Final Judgment.

and:%—_/ol / —_ ,...-""‘; \

__—"Elgecc N, ]

on Fedeney o, 201), E;% M VK pperson known to me,
personally appearcd betors me xad scknowledged exctuting the forogoing Consent.

-Cammission expires:

OTARY C-STATZ OF FLORIDA
’}“\wca Alan Schwariz

Approved uy lo form: ' Comamission # DDASTSEE
== S
RUATIED TITRY ATLAKTIC BONDING.CO. LN
Grogory P. Joaeph, Evq. °
Gregory P. Josoph Law Offices LLC . .
485 Lexington Avenuc, 30™ Floos CA‘IMA A ﬁ{.&f PoRT
Now Ywk, NY 10017 $& "
Tel: 212-407-1200 78 70 /45
Anomey for Dofendant

Dated: February'— , 201§
Neow York, New York






