Case 1:07-cv-01774-PKC  Document 112  Filed 06/02/2009 Page 1 of 10

/4) }([() bl
USDS SDNY
UNITED STATES DISTRICT COURT|| pOCUMENT
SOUTHERN DISTRICT OF NEW YOR*. ELECTRONIC ALLY FILED
DOC #:
DATE FILED: 6 297
SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
C.A. No. 07CV 1774 [ ‘)
Y.

MITCHEL S. GUTTENBERG,

ERIK R. FRANKLIN,

DAVID M. TAVDY,

MARK E. LENOWITZ,

ROBERT D. BABCOCK,

ANDREW A. SREBNIK,

KEN OKADA,

DAVID A. GLASS,

MARC R. JURMAN,

RANDI E. COLLOTTA,

CHRISTOPHER K. COLLOTTA,

Q CAPITAL INVESTMENT PARTNERS, LP,
DSJ INTERNATIONAL RESOURCES LTD. (d/b/a
CHELSEY CAPITAL), and

JASPER CAPITAL LLC,

Defendants.

FINAL JUDGMENT AS TO DEFENDANT MITCHEL S. GUTTENBERG
The Securities and Exchange Commisgion having filed a Complaint and Defendant
Mitche] S. Guttenberg (*Defendant”) having entered a general appearance; consented to the
Court's jurisdiction over Defendant and the subject matter of this action; consented to entry of
this Final Judgment without admitting or denying the allegations of the Complaint (except as to
jurisdiction); waived findings of fact and conclusions of law; and waived any right to appeal

from thig Final Judgment:
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and
Defendant's agents, servants, employees, attomeys, and all persons in active concert or
participation with them who receive actual notice of this Final Judgment by personal service or
otherwise are permanently restrained and enjoined from violating, directly or indirectly, Section
10(b) of the Securities Exchange Act of 1934 (the "Exchange Act™) [15 U.S.C. § 78j(b)] and
Rule 10b-5 promulgated thereunder [17 C.F.R. § 240.10b-5], by using any means or
instrumentality of interstate commerce, or of the mails, or of any facility of any national
socuritics exchange, in connection with the purchase or sale of any sccurity:

(a) to employ any device, scheme, or artifice to defraud,

(db)  to make any untrue statement of a material fact or to omit to state a material fact
nccessary in order to make the statements made, in the light of the circumstances
under which thcy were made, not misleading; or

(¢) toengage in any act, practice, or course of business which operates or would
operate as a fraud or deceit upon any person.

IL
IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant
and Defendant's agents, servants, employees, attorneys, and all persons in active concert or
participation with thern who receive actual notice of this Final Judgment by personal service or
otherwise are permanently restrained and enjoined from violating Section 17(a) of the Securitics
Act of 1933 (the “Securities Act”) [15 U.S.C. § 77q(a)] in the offer or sale of any security by the

usc of any means or instruments of transportation or communication in interstate commerce or by
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use of the mails, directly or indirectly:

(a)  to employ any device, scheme, or artifice to defraud;

{b) o obtain money or property by means of any untrue statement of a material fact
or any omission of a material fact necessary in order to make the statements
made, in light of the circumstances under which they were made, not misleading;
or

{(c)  to engage in any transaction, practice, of course of business which operates or
would operate as a fraud or deceit upon the purchaser.

o ‘

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant ia liable
for disgorgement of $15,810,000, representing profits as a result of the conduct alleged in the
complaint. This diggorgement obligation is deemed satisfied by the November 3, 2008 criminal
forfeiture order, in the amount of $15,810,000, entered by the Court in the criminal case before
the United States District Court for the Scuthem District of New York, United States v. Mitchel
Guttenberg and David Tavdy, 1:07-CR-141.

I

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent is
incorporated herein with the same force and effect as if fully set forth herein, and that Defendant
shall comply with all of the undertakings and agreements set forth therein.

V.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain

jurisdiction of this matter for the purposes of enforcing the terms of this Final Judgment.
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v.

There being no just reason for delay, pursuant to Rule 54(b) of the Federal Rules of Civil

Procedurs, the Clerk is ordered to enter this Final Judgment forthwith and without further notice.

/PHE HONORABLE P. KEVIN CASTEL
UNITED STATES DISTRICT JUDGE P

THIS DOCUMENT WAS ENTERED
ON THE DOCKETON
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UNITED STATES DISTRICT COURT -
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintity, |
C.A. No.07CV 1774
L S

MITCHEL 5. GUTTENBERG, ,
FRIKR FRANKLIN, _ L
DAVID M, TAVDY, . ,

MARK E. LENOWITZ, : g
ROBERT D. BABCOCK, -

. ANDREW A, SREBNIK,
KEN OKADA,
DAVID A. GLASS,

Q CAPITAL INVESTMENT PARTNERS, LP,

DSJ INTERNATIONAL RESOURCES LTD. (Wb
CHELSEY CAPITAL), and

JASPER CAPITAL LLC,

conmornmmmcnn.s.wrmmc ;
Y mmamwwmm : |
mmumm&mm-mﬂmmmuw. '
juriadiction over Defendaat and over the subject matter of this scticn.,

2. Without sdmitting or denrying th allegitions of the complaint (exvept as t0 _
personal and subject meatter jurisdiction, which Defendsnt sdmits), Defendant hereby consents to [
the eatry of the final Jadgment in the foem sitached heveto (the *Final Fudgment”) and
incorporated by refierenos herein, whick, azong other frings:
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() pecmnentiy restrsins mnd enjoins Defhadent from violation of Seotion
1'(s) of the Securition At of 1933 (the “Securitivs Act™) [15US.C.§ -
T7q(s)] and Section 10(b) of the Becuitics Bxshange Actof 1934 (e
"Exchange Aot™) [15 US.C. § 78/(5)] and Rule 10b-5 procmigated
therounder [17 C.FR. § 240.10b-5) |
@)  arders Defendant to pey disgorgement in the smouat of $15,810,000.

3, Defondsnt waives the cntry of findings of fact and conchusions of lsw parsoant to
Rule 52 of the Federal Rulos of Civil Procedure,

4, Defimdent weives o igit, f sy, fo  Jury triat and 1 agpoal from th eatry of
" the Final Judgméat.

5. Defendant enters tnto this Consent voluniarily and reproscnts that no threats,
offexs, promises, or indnceménts of aay kind have been made by the Commiasjon cr any
member, officer, employoe, agent, ot reprosentative of the Commission to induce Defendant to
S —

6.  Defendant agroes that this Consont shall be incorporatod imbo the Final Judgment
with the same force and effect as if fully set forth therein,

7. Defondant will 20t opposo the enforoement of the Fiaal Judgment ou the ground,
i any existy, that 1t il to comply with Reske 65(d) of the Fedeeal Rules of Civil Procedure, snd
hersby waives wmay objection based theroca. |

§.  Defendant waives service of the Final Jodgment and agroes that eotry of the Final
Jodgment by the Court nd filing with the Cletk of the Court will constifise notioo to Defndant
of it toemms and conditiona. Dadondast firther agroes to provide counsel foc the Cafmission,
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vithin thirty dayn afor the sl fudgement is led with the ek of the Court, with an affidevt
of doclaration stating that Defindant has roocived and road 8 copy of (e Final Judgment.

9. Cousistent with 17 C.F.R. 202.5(f), this Consent resolves only the claim asseried
against Defondant in this civil proceeding. Dofondant ackuowledges that o promise or
Mmmmwucmm«ujm.m.mma
Topresentative of the Commission with regard to sy criminal Liability that may have arisen o
may arise from the facts underlying this action or tmmnity from sy such criminal liability.
Defendent waives any claim of Double Jeopardy based upon the scttlement of this procooding,
incloding fhe fmposition of sny seéedy of otvil penalty herein. Defendant further scknawiedges
that the Cowrt's eniry of & permanent injunction may bave collateral consequences under foderal
or stato law and the rules and regulations of sclf-rognlatory organizstions, licensing boards, end
other reguiatory organizations. Such collateral consequeaces Inclode, but aro not Hizied 1, &
stututory disqualification with respect to mémbership or prrticipation in, or association with 5
member of, & self-regulatory organization. This statuiory disqustification has conscquences that
sco scpanste from any sanction imposed tn an dministrative proveeding. In sddition, in suy
disciplinery proceeding befare the Commission based on the entry of the infunction in this
action, Defeadant understands that ho shall not bo permitted to conssst the faotual allogations of
the campiaint in this action.

'10.  Defendant understands and agrees to oomply with tho Commission's policy "not ;
to pormit a defendant or respondent to consent to a judgment or order that imposes & sanction

while denying the ailegation in the complaint or order for procoedings.” 17 C.F.R. § 202.5. In
 compliance wih this policy, Defendant agroes: 7) ot o taks wry scthon or o mil5 or permit o
bo made any public statement denying, directly or indirectly, sy sllegation in the conplaint or

+
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muwuuwhmwm-ﬂcﬁ)mmbm{
this Consent, Defendant herehy withdrxws auy papers filed in this action to the extent that they
" deuy any allegation in the complaint. I¥ Defondant breaches this agreement, the Commiseion
mary petition the Court to vacato the Final Jodgment and restors fhis action to s active dooket
Nothing in this paragraph affocts Defendant's: (i) teetimonial obligations; or () right o take
logal or fkctoal positions in litigation or other logal proceedings in which the Commistion is not
- | -

11.  Defendant herebry waives any rights mder the Equal Acceas to Jostios Act, tho
Small Brusinees Regulatory Enforcement Fiimess Act of 1996, or sy other provision of w to
n&ﬁmumumqu.&mmqhummmmmc
her official capacity, directly ot indirectly, reimsbutsemet of ttomey’s foes or other f5cs,
expenacs, or costs axpended by Defendant 10 defiod agalnst firs action. For thess purposes,
Defndant agrocs that Defendant is not the provailing party in this anticn since ths parties have
rosohed a good fiith settlement,

12.  Inconnection with this action xnd sy related fudicisl or sdministrative
proceeding or investigation commenced by the Coramrission or to which the Cormission is
m,mmwumnaumww-wumumuu |
places a8 the staff quests upon reascasbls notioe; () will accept scrvice by mail or fuceimils

" wutm'uwwbymcmhmum.
dopositions, hearings, or trials, or in conncotion with eny related investigation by Commission
stafF; (i) appoints Defondent's undenignod attoenay as agent to secekve servios of sach notices
and subpoenes; (Iv) with respect to such antices and subpoenss, watves tho terrifociat imits on
servioe contained in Rule 45 of tho Fedaral Rules of Civil Procodure and sy spplicable local
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rules, provided thet the perty equesting the testimorty relmbursos Defndent's tvel, lodging, and
sbaistence cxpensns st he thenprevailing U.S. Governmées per dism tstes; and (v) comacat o
mwmmm'hmmmmcmmmof

13.  Defondant agroce fiat the Commission may prosent the Final Judgment to tho
Court for signature snd eniy without further notice,

14. . Defondant agroes that this Court shall retsin urisdiction over this matier for the
paposs of eaorcing the terms af the Final Judgment. '

e 101 g T M

Mitchel 5. Guttmberg

i 2009, _ MITCHEL 5. GollE/ 4k s poraon known io me,
MNWudWMhMM

Notary Publly, 7
Commission expiror mm.n"mm- .
Approved as to form:
Sesn F, O'Shea.
O’ Shes Partners LLP

Attorney for Defendant
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ules, provided that the pesty requsting the testimony reimburscs Defndants travel, lodging, md
subsistcoce cxpenses af the then-provailing U.S, Government per diem rates; and (¥) consents %o
pescaal jurisdiction over Defeadant in xury Unitod Statos District Court for purposes of
anﬁmhalnymdlnbpo;m.

13, ° Defondant agrees that the Commistion may proscnt the Final Judgment 1o the
Cot for signature and entry withoot forthee notice,

14.  Defondaut agrocs that this Conrt shall retain juiisdiction over this matter for the
purposs of enforcing tho terms of the Final fudgmeet. |

Dated:

Mitchel 8. Guttonberg
On____ 2009, , & person known to me,
personsily appesred before me snd acknowiediped executing the fotogoing Consent.

Notary Publio
Commnision expires:

as o form:

B.O
1’ Shea Partners LLP
" Atlomey for Defendant




