[ PR

et s rF A B

PR LY PR St S

e e et aa,

10

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

26

27

28

Case 3:04-cv-04120-Sl - Document 16 . Filed 01/13/05 Page 1 of 7

HELANE L. MORRISON (State Bar No. 127752)
MARC I. FAGEL (State Bar No. 154425)
MICHAEL S. DICKE (State Bar No. 158187)
CRAIG M. HUGHES (State Bar No. 114970)

Attomeys for Plaintiff

SECURITIES AND EXCHANGE COMMISSION
44 Monigomery Street, Suite 1100

San Francisco, California 94104

Telephone: 415-705-2500

Facsimile: 415-705-2501

UNITED STATES DISTRICT COURT -
NORTHERN DISTRICT OF CALIFORNIA

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
Vs |
THOMAS R, STITT,
Defendant.

Civil Action No. - C_ OF 4[20

[RROBESED] FINAL JUDGMENT OF

| PERMANENT INJUNCTION AND OTHER

RELIEF AGAINST DEFENDANT
THOMAS R. STITT

Plaintiff United States Securities and Exchangé Commission {“Commission”) has filed
its Complaint for Permanent Injunction and Legal and Other Equitable Relief (“Complaint™) in this
action. Defendant Thomas R. Stitt (“Stitt”), who was represented by his counsel, has submitted a
Consent of Thomas R. Stitt to Entry of Final Judgment (“Consent™), which was filed simultapeously
with this [Proposed] Final Judgment of Permanent Injunction and Other Relief Against Defendant
Thomas R. Stitt (“Final Judgment™) and incm-_pomted herein by reference.‘ Tn the Consent, Stitt

waived service of the Summons and the Complaint, admitted the jurisdiction of this Court over bim

and over the subject matter of this action, admitted that he was fully advised and informed of the right

to a judicial detenmination of this matter, waived findings of fact and conclusions of law as provided

by Rule 52 of the Federal Rules of Civil Procedure, consented to the entry of this Final Judgment,

Final J r of P ent Injunction

and Other Relief Agaiggt Thomas R.‘ Stift
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without adimitting or denying any of the allegations in the Complain{ except as set forth in the
Consent, and waived notice of hearing upon the entry of this Final Judgment. The Court, being fally
advised in the premises, orders as follows.
L

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that Stitt and his agents,
servants, employees, those with powers of attorney on Stitt’s behalf, and all perscns acting in concert
or participation with any of them, who receive actual notice of this Final Judgment, by personal
service or otherwise, and each of them, are pcrmanentlj} e;ljoined and restrained from, directly or
indirectly, violating Section 10(b) of the Securities Exchange Act of 1934 ("Exchange Act"} [15
U.8.C. § 78j(b)] and Rule 10b-5 [17 C.F.R. § 240.10b-5] thereunder by:

1. employing any device, scheme, or artifice to defraud;

2. making any untrue statement of a material fact or omitting to state 2 material fact -
necessafy in order to make the statements made, in the light of the cixcumstances under
which they were made, not misleading; or |

3. engaging in amy act, practice, or course of business which operates or would operate as a

fraud or deceit upon any person;
in connection with the purchase or sale of the securities of any issuer, by the use of any means or
instrumentality of interstate commerce, or of the mails, or of any facility of any national securities
exchange. '
IL

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Stitt and his agents,
servants, employees, those with power of attomey on Stitt’s behalf, and all persons acting in concert
or participation with any of them, who receive actual notice of this Final Judgment, by personal
service or otherwise, and each of them, are permanently enjoined and restrained from violating
Section 13(a) of the Exchang_e Act[15U.S.C. § 78m(a)] and Rules 12b-20, 13a-1, and 132-13
thereunder [17 C.F.R. §§ 240.12b-20, 240.13a-1, and 240.13a-13] by filing with the Coromission
periodic reports containing materially false and misleading financial statements.
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oL

IT 1S FURTHER ORDERED, ADJUDGED AND DECREED that Stitt and his agents,
servants, employees, those with power of attorney on Stit’s behalf, and all persons acting in concert
or participation with any of them, who receive actual notice of this Final Judgment, by personal
service or otherwise, and each‘of them, are penmanently enjoined and restrained from violating
Sections ]3(b)(2)‘(A) and 13@)(2)(B) qf the Exchange Act {15 U.S.C. § 78m(b)] and Rule 13b2-1 [17
CF.R. § 240.13b2-1] by failing to keep accurate books and records or devise or maintain internal
accounting confrols or directly or indirectly falsifying any book, record or account subject to Section
13(b)(2}(A) of the Exchange Act.

) V. '
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Stitt and his agents,

servants, employees, those with power of atforney on Stitt’s behalf, and all persons acting in concert
or participation with any of them, who receive actual notice of this Final Jadgment, by personal
service or otherwise, and each of them, are pe@mmtly enjoined and restrained from violating
Section 13(b)(5) of the Bxchange Act [15U.8.C. § 78m{b)(5)] and Rule 13b2-2 thereunder[17 C.F.R.
§ 240.1352-2) by knowingly circumventing or failing to implement a system of internal accounting
controls or maling or omitting to state a misstatement of matetial fact to an accountant in connection
with an audit or examination of the financial statemeﬁts of an issuer or the preparation of a docuinent
required to be filed with the Commission.
V.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Stitt is prohibited from

serving as an officer or director of any issuer of a security registered pursuant to Sectiom: i2 or 15(d)

of the Exchange Act for 4 period of 10 years from the date of entry of this Final Jadgment.
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VL
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Stitt shall pay

disgorgement of $28,000.00, together with prejudgment interest thereon in the amount of $1,980.00,
for a total of $29,980.00, Defendant shall satisfy this obligation by paying three equal instaltments
due 30, 120, and 210 days from the date of entry of Final Iudgrﬁcnt to the Clerk of this Court,
together with a cover letter identifying Thomas R. Stitt as the defendant in this action; setting forth ‘
the title and civil action number of this action and the name of this Court; and specifying that .
payment is disgorgement made pursuant to this Final Judgment. Defendant shall simultaneously
u'ansmit- photocopies of such payment and Ietter to the attention of Helane L. Moirison, District
Administrator, at the Cammissipn’s San Francisco District Office, 44 Montgomery Street, Suite
1100, San Féancisco, CA 94104, By making each payment, Defendant relinguishes all legal and
equitable right, title, and interest in such funds, and no part of the funds shall be reﬁrmed to
Defendant. The Clerk shall dept:;sit each payment into an mterest bearing account with the Court
Registry Investment System ("CRIS™). These funds, together with any interest and income ¢arned
thereon {collectively, the “Fund™), shall be held by the CRIS until further order of the Court. In

accordance with the guidelines set by the Director of the Administrative Office of the United States

"Courts, the Clerk is directed, without further order of this Court, to deduct from the income eamed on

the money in the Fund a fee equal to ten percent of the income earned on the Fund. Such fee shall not
exceed that authorized by the Judicial Conference of the United States. The Comunission may by
motion propose a plan to distribute the Fund subject to the Court’s approval. Such a plan may

provide that Fund shall be distributed pursuant to the Fair Fund provisions of Section 308(a) of the

Sarbanes-Oxley Act of 2002.
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VIL
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Stitt shall pay a civil

penalty in the amount of $50,000.00 pursuant to the provisions of Section 20(d) of the Securities Act
[15 U.S.C. § 7T¢(d)]. ﬁeﬁndmt shall satisfy tlﬁs obligation by paying three equal installments due
30, 120, and 210 days from the date of entry of this Final Judgment to the Clerk of this Court,
together with a cover letter idenﬁéaing Thomas R. Stitt as the defendant in this action; setting forth
the title and civil action mumber of this action and the name of this Court; and specifying that .
payment is a civil penalty made pursuant to this Final Judgment. Defendant shall simultaneously
transmit photocopies of such payment and letter to the attention of Helane Momrison, District
Administrator, at the Commission’s San Francisco District Office, 44 Montgomery Street,‘ Suite
1100, San Francisco, CA 94104. By making each payment, Defendant relinquishes all legal and
quitable right, title, and intercst in such funds, and no part of the funds shall be retumed to
Defendant. The Clerk shall deposit the funds into an interest bearing account with the CRIS. 'I‘he;ee
funds, together with any interest and income eamed thereon (collectively, the “Fund”), shail be held
by the CRIS until further order of the Court. In accordance with the guidelines set by the Director of
the Administrative Office of the United States Courts, the Clexk is directed, without further order of
this Court, to deduct from the income eamed on the money in the Fund a fee equal to ten percent .o.f

the income earned on the Fund. Such fee shall not exceed that authorized bﬂr the Judicial Conference

| of the United States. The Commission may by motion propose a plan to distribute the Fund subject to

the Court’s approval. Such a plan may provide that Fund shall be distributed pursuant to l_ﬂqe Fair

Fund provisions of Section 308(a) of the Sarbanes-Oxley Act of 2002. Regardiess of whether any
such Fair Pund distribution is made, amounts ordered to be paid as civil penalties pursuant to this

Judgment shall be treated as penalties paid to the government for all purposes, including all tax

purposes, To preserve the deterrent effect of the civil penalty, Defendant shall not, in any Related
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Tnvestor Action, benefit from any offset or reduction of any investor's claim by the amount of any Fair
Fund distribution fo sﬁch investor in this action that is proportionately attributable to the civit penalty
paid by Defendant ("Penalty Offset”). If the court in any Related Investor Action grants such an
offsct‘or reduction, Défendant shall, within 30 days after entry of a final order granting the offset or
reduction, notify the Commission's counsel in this action and pay the amount of the Penalty Offset to
the United States Treasury or to a Fair Fund, as the Commiséion directs. Sucha payn‘lent shall not be
deemed an additional civil penalty and shall not be dcc;ned to change the amount of the civil penalty
imposed in this Judgment. For purposes of this paragraph, a "Reiated Investor Action” means é
private damages action brought against Defendaut by or on behalf of one or more investors based on

substantially the same facts as alleged in the Complaint in this action.

VI
IT 1S FURTHER ORDERED, ADJUDGED AND DECREED that the provisions of
Stitt’s Consent filed concurrently with this Judgment are incorporated by this reference, that Sttt
shall comply with the Consent and that a breach of the terms of the Consent therefore shall constitute
a failure to adhere to the terms of this Judgment.
X
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that this Court shall retain,
jmisdiétion over this action for all pﬁrposas-, including to hnple:nént and enforce the terms of tlﬁs
Judgment and other orders and decrces which may be entered, and to grant such other relief as this
Court may deem necessary and just. |

X.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Judgmerit may be

served upon Stitt, or his counsel, in person or by mail either by the United States Marshall, the Clerk

of the Court, or any member of the staff of the Commission.

United States District Court Judge
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Farella Braun & Martel LLP

235 Montgomery Street

San Francisco, CA 94104
415-954-4430 .
Attomeys for Defendant Thomas R. Stitt
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