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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 02-60363-CIV-HUCK/TURNOFF

SECURITIES AND EXCHANGE COMMISSION, )
)
Plaintiff, )
)
v. )
) FILED by T
DISCOVERY CAPITAL GROUP, INC. ) M’/ o ‘J
ERIK WALSH ) ocT ]
JOHN ABRESCH ) CT 242007 ;
) CELCE mooor
Defendants. ) 5.0, OF Pl wiaw)
\
)
)

FINAL JUDGMENT OF PERMANENT INJUNCTION AND

OTHER RELIEF AGAINST DEFENDANT JOHN ABRESCH

Plaintiff Securities and Exchange Commission ("SEC" or "Commission") commenced
this action by filing its Complaint against, among others, Defendant John Abresch (“Defendant").
In its Complaint, the Commission sought, among other relief, a permanent injunction to prohibit
violations by the Defendant of Sections 17(a)(1), 17(a)(2) and 17 (a)(3) of the Securities Act of
1933 ("Securities Act"), Section 10(b) of the Securities Exchange Act of 1934 ("Exchange Act"),
and Rule 10b-5, thereunder, an order providing for disgorgement and prejudgment interest
thereon, and imposition of a civil money penalty against Defendant pursuant to Section 20(d) of
the Securities Act and Section 21(d) of the Exchange Act.

Defendant, by the Consent affixed hereto, without admitting or denying any of the

allegations in the Commission's Complaint or any other paper filed herein, except as to the

o 007 . (\O
— e
X

Rec'd in A il



Case 0:02-cv-60363-PCH Document 70 Entered on FLSD Docket 10/28/2002 Page 2 of 7

jurisdiction of this Court, has agreed to the entry of this Final Judgment of Permanent Injunction
and Other Relief (“Final Judgment”). This Court having accepted such Consent and this Court
having jurisdiction over the Defendant and the subject matter hereof, and the Court being fully
advised in the premises,
I
FRAUD IN VIOLATION OF SECTION 17(a) OF THE SECURITIES ACT

IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that Defen-
dant, his officers, agents, servants, employees, representatives, and all persons in active concert or
participation with him, and each of them, directly or indirectly, who receive actual notice of this
Final Judgment, by personal service or otherwise, be and they hereby are, permanently restrained
and enjoined from, directly or indirectly, singly or in concert, as aiders and abettors or otherwise, in
the offer or sale of any security, by the use of any means or instruments of transportation or
communication in interstate commerce or by use of the mails:

(a) knowingly employing any device, scheme or artifice to defraud;

(b) obtaining money or property by means of any untrue statement of material fact or
omission to state any material fact necessary in order to make the statement made, in
light of the circumstances under which it was made, not misleading; or

(c) engaging in any transaction, practice or course of business which operates or would
operate as a fraud or deceit upon purchasers or prospective purchasers of any such
security,

in violation of Sections 17(a)(1), 17(a)(2) and 17(a)(3) of the Securities Act, 15 US.C. §§

77q(a)(1), 77q(a)(2) and 77q(a)(3)-
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IL.
FRAUD IN VIOLATION OF SECTION 10(b) OF THE
EXCHANGE ACT AND RULE 10b-5S THEREUNDER
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant, his
officers, agents, servants, employees, representatives, and all persons in active concert or
participation with him, and each of them, directly or indirectly, who receive actual notice of this
Final Judgment, by personal service or otherwise, be and they hereby are, permanently restrained
and enjoined from, knowingly, willfully, or recklessly, directly or indirectly, singly or in concert, as
aiders and abettors or otherwise, in connection with the purchase or sale of any security, by the use
of any means or instrumentality of interstate commerce or of the mails, or of any facility of any
national securities exchange:

(a) employing any device, scheme or artifice to defraud;

(b)  making any untrue statements of material fact or omitting to state a material fact
necessary in order to make the statements made, in the light of the circumstances
under which they were made, not misleading; or

(c) engaging in any act, practice or course of business which operates or would
operate as a fraud or deceit upon any person,

in violation of Section 10(b) of the Exchange Act, 15 U.S.C. § 78j(b), and Rule 10b-5, 17 C.F.R.

§ 240.10b-5, thereunder.
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IIL.
DISGORGEMENT AND CIVII. PENALTY

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that Defendant shall pay
disgorgement in the amount of $570,816, representing the proceeds he received as a result of the
conduct alleged in the Complaint, together with pre-judgment interest thereon. Based upon
Defendant’s sworn representations in his Statement of Financial Condition dated August 1, 2002,
and other documents submitted to the Commission, payment of all but $195,000 of disgorgement
and pre-judgment interest thereon is waived, contingent upon the accuracy and completeness of his
Statement of Financial Condition.

IT IF FURTHER ORDERED that in satisfaction of the $195,000 of disgorgement
Defendant has been ordered to pay herein, within five (5) days of the entry of this Final Judgment
Defendant shall instruct First Union National Bank to pay $195,000 of proceeds held by it on behalf
of Defendant in Account No. 1010022283551 to the Court appointed Receiver in this action,
Michael 1. Goldberg.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that based on
Defendant’s sworn representations in his Statement of Financial Condition dated August 1, 2002,
and other documents submitted to the Commission, the Court is not ordering him to pay a civil
penalty. The determination not to impose a penalty and to waive payment of disgorgement and pre-
judgment interest thereon is contingent upon the accuracy and completeness of his Statement of
Financial Condition.

If at any time following the entry of this Judgment the Commission obtains information

indicating that Defendant’s representations to the Commission concerning his assets, income,
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liabilities, or net worth were fraudulent, misleading, inaccurate, or incomplete in any material
respect as of the time such representations were made, the Commission may, at its sole discretion
and without prior notice to Defendant, petition the Court for an order requiring Defendant to pay
the unpaid portion of the disgorgement, pre-judgment interest thereon, and the maximum civil
penalty allowable under the law. In connection with any such petition, the only issue shall be
whether the financial information provided by Defendant was fraudulent, misleading, inaccurate,
or incomplete in any material respect as of the time such representations were made. In its
petition, the Commission may move this Court to consider all available remedies, including, but
not limited to, ordering Defendant to pay funds or assets, directing the forfeiture of any assets, or
sanctions for contempt of this Final Judgment. The Commission may also request additional
discovery. Defendant may not, by way of defense to such petition: (1) challenge the validity of
the Consent or the Final Judgment; (2) contest the allegations in the Complaint filed by the
Commission; (3) assert that payment of disgorgement, pre-judgment interest and post-judgment
interest or a civil penalty should not be ordered; (4) contest the amount of disgorgement and pre-
judgment and post-judgment interest; (5) contest the imposition of the maximum civil penalty
allowable under the law; or (6) assert any defense to liability or remedy, including, but not

limited to, any statute of limitations defense.
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IV.
RETENTION OF JURISDICTION
IT IS HEREBY FURTHER ORDERED, ADJUDGED AND DECREED that this
Court shall retain jurisdiction over this matter and Defendant in order to implement and
carry out the terms of all Orders and Decrees that may be entered and/or to entertain any suitable
application or motion for additional relief within the jurisdiction of this Court, and will order

other relief that this Court deems appropriate under the circumstances.

P ™
Dated this o) 7 dayof _( QA Gl |, 2002,

UNITED STATES DISTRICT JUDGE
Copies to:

Teresa J. Verges

1401 Brickell Avenue, Suite 200

Miami, Florida 33131

Counsel for Securities and Exchange Commission

Michael I. Goldberg, Esq.
Akerman, Senterfitt & Eidson, P.A.
Las Olas Centre [

350 East Las Olas Blvd., Suite 1600
Ft. Lauderdale, Florida 33301-4200
Court-appointed Receiver

Marc Gottlieb, Esq.

Akerman, Senterfitt & Eidson, P.A.
Las Olas Centre I

350 East Las Olas Blvd., Suite 1600
Ft. Lauderdale, Florida 33301-4200
Counsel for the Receiver
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Howard A. Tescher, Esq.

Kipnis Tescher Lippman & Valinsky
100 N.E. Third Avenue, Suite 610
Ft. Lauderdale, Florida 33301
Counsel for Defendant Erik Walsh

Allan M. Lemer, Esq.

Allan M. Lerner PA

2888 E. Oakland Park Blvd.

Ft. Lauderdale, Florida 33306-1814
Counsel for Defendant John Abresch



