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Upon completion of 2 years of graduate study at the Harvard Gradu-
ate School of Business in May 1938, he joined the legal staff of the
Securities and Exchange Commission where he served for nearly 2
years in the General Counsel’s Office and the Reorganization Division.
He served as a Special Assistant to the Attorney General in the Tax
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law at the Harvard Graduate School of Business Administration
(194647). From 1947 to 1955, he served as professor of law at
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from 1955 to March 1961. He is co-author of several books in the
corporate field, and until his appointment served as special counsel to
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term ending June 5, 1966. He was designated Chairman of the
Commission.
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of the Securities Act of 1933, was assigned to the Securities Division
of that Commission which was charged with the administration of
the Securities Act. Commissioner Woodside transferred to the Securi-
ties and Exchange Commission upon its establishment by the Securities
Exchange Act of 1934. In 1940 he became Assistant Director and in
1952 Director of the Division (now Division of Corporation Finance)
responsible for administering the registration and reporting provi-
sions of the Securities Act, Securities Exchange Act, the Trust Inden-
ture Act of 1939, and, in part, the Investment Company Act of 1940.
For 14 months commencing in May 1948, he was on loan to the Depart-
ment of the Army and assigned to duty in Japan as a member of a
five-man board which reviewed reorganization plans of Japanese
companies under the Occupation’s decartelization program; and be-
ginning in December 1950, he served 17 months with the National
Security Resources Board and later with the Defense Production Ad-
ministration as Assistant Deputy Administrator for Resources Expan-
sion. He took office as a member of the Securities and Exchange
Commission on July 15, 1960, for the term of office expiring June 5,
1962, and was reappointed effective June 5, 1962, for the term expiring
June 5, 1967.
Manuel F. Cohen

Commissioner Cohen was born in Brooklyn, N.Y., on October 9,
1912. He holds a B.S. degree in social science from Brooklyn College
of the College of the City of New York. Hereceived an LL.B. degree,
cum laude, from Brooklyn Law School of St. Lawrence University in
1936, and was elected to the Philonomic Council. He is a member of
the New York bar. In 1933-1934 he served as research associate in the
Twentieth Century Fund studies of the securities markets. Commis-
sioner Cohen joined the Commission’s staff as an attorney in 1942
after several years in private practice, serving first in the Investment
Company Division and later in the Division of Corporation Finance,
of which he was made Chief Counsel in 1953. He was named Adviser
to the Commission in 1959 and in 1960 became Director of the Division
of Corporation Finance. He wasawarded a Rockefeller Public Service
Award by the trustees of Princeton University in 1956 and for a period
of 1 year studied the capital markets and the processes of capital
formation and of government and other controls in the principal
financial centers of Western Europe. In 1961, he was appointed a
member of the Council of the Administrative Conference of the United
States and received a Career Service Award of the National Civil
Service League. From 1958 to 1962 he was lecturer in Securities Law
and Regulation at the Law School of George Washington University
and he is the author of a number of articles on securities regulation
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published in domestic and foreign professional journals. In 1962,
he received an honorary LL.D. degree from Brooklyn Law School.
He took office as a member of the Commission on October 11, 1961, for
the term expiring June 5, 1963, and was reappointed for the term ex-
piring June 5, 1968.
Jack M. Whitney II

Commissioner Whitney was born in Huntington Beach, Calif., on
May 16, 1922. He attended Millsaps College in Jackson, Miss., for
2 years, and Northwestern University School of Commerce, from
which he received a2 B.S. degree in 1943. From 1943 to 1946, he was
on active duty in the U.S. Naval Reserve, achieving the rank of
Lieutenant (junior grade) in the Supply Corps. He was graduated
from Northwestern University School of Law in 1949 with the degree
of J.D. In law school he was an editor of the law review, and he is
a member of Beta Gamma Sigma and Order of the Coif. Following
graduation he became associated with the Chicago law firm of Bell,
Boyd, Marshall & Lloyd, of which he was a member at the time of his
appointment to the Commission. His practice was primarily in the
field of corporate finance. He took office as a member of the Commis-
sion on November 9, 1961, for the term ending June 5, 1964.






PART I
IMPORTANT DEVELOPMENTS DURING THE YEAR

Special Study of Securities Markets

Fiscal year 1963 was a particularly notable one for the Commis-
sion by virtue of the substantial completion of the Special Study of
Securities Markets, which was first undertaken, at the direction of
Congress, in September 1961. The Study’s Report was transmitted
to Congress in three segments, on April 3, July 17, and August 8,
1963. As stated by the Commission in transmitting the final segment,
the Report “is clearly the most thorough examination of the securi-
ties markets since the early 1930s. Size alone is but a poor measure
of its importance and achievement. The Report would have high
usefulness if only for its orderly presentation of basic facts about
the markets. More importantly it offers a foundation for regulatory
and industry actions for a long period to come.”

In its 18 chapters totaling some 3,000 pages,* the Report provides a
detailed catalog of practices involved in the operation of the securities
industry and markets, as well as developments and problems in their
regulation and self-regulation. A brief summary of the content of
the Report will indicate the breadth of the subject matter reviewed
by the Special Study.

Chapter I of the Report, after describing briefly the purposes and
methods of study and the general nature of recommendations arrived
at, sets forth general data highlighting the growth of the securities
industry in the postwar period, which was an important reason for
the Study and provides the background for many of the subjects ex-
plored. Chapters IT and III are concerned with the broad range of
persons and business entities engaged in the securities business—
broker-dealers, salesmen, salesmen’s supervisors, and persons engaged
in giving investment advice. The first of this pair of chapters exam-
ines the standards and controls relating to their entry into and re-
moval from the business; and the second, their activities and respon-

1The Report is available from the Superintendent of Documents, Government Printing
Office, Washington, D.C., as House Document No. 95 of the 88th Congress, 1st session.
Part 1: $2.25, Part II: $3.50, Part III: §0 cents, Part IV: $3.75. The letters of trane-
mittal and the Study’s conclusions and specific recommendations are set forth {n a summary
volume, Part V: 5§ cents.

717-943—64——2 1



2 SECURITIES AND EXCHANGE COMMISSION

sibilities in the course of that business and the related controls.
Chapter IV deals with primary and secondary distributions of securi-
ties to the public, with particular emphasis on new issues and briefer
review of other specific areas such as the disclosure requirements
of the Securities Act of 1933 and the Securities Exchange Act of
1934, unregistered distributions, intrastate offerings, and real estate
securities.

Chapters V, VI, VII, and VIII extensively explore the functions,
structures, and problems of markets in which securities are traded
after their distribution. Chapter V is a general introduction to this
group of chapters. Chapter VI covers the exchange markets, with
special attention to the most important of these, the New York Stock
Exchange. The chapter reviews the functions and activities of vari-
ous specialized categories of members, particularly specialists, odd-
lIot brokers and dealers, and floor traders, and also deals with the
subjects of short selling and commission rate structures. Chapter
VII discusses the over-the-counter markets, their vast and heterogene-
ous character, their wholesale and retail components, the quotations
systems, and present controls over all of them. Chapter VIII then
examines various interrelationships among trading markets, includ-
ing patterns of distribution of securities among exchange and over-
the-counter markets, institutional participation in various markets,
over-the-counter tmdmg in listed securities, and the regional ex-
changes as “dual” and primary markets.

Chapter IX reviews the legal requirements and standards in respect
of reporting, proxy solicitation and “insider” trading which are ap-
plicable to issuers of securities in public hands, contrasting those
relating to securities listed on exchanges with those relating to over-
the-counter securities and emphasizing the need for legislation in
the latter area. It also considers problems in the dissemination of
corporate publicity by issuers of both kinds of securities. Chapter X
deals with the purposes, effects, and-enforcement of securities credit
and margin regulations and some inconsistencies and anomalies of
the present regulatory pattern. Chapter XI is concerned with cer-
tain aspects of open-end investment companies (“mutual funds”)
which are for the most part covered neither by the recent industry
study conducted by the Wharton School of Finance and Commerce
nor by continuing inquiries of the Commission’s Division of Corpo-
rate Regulation, It contains the results of an investor survey and also
specifically treats with selling practices, contractual plans, and certain
problems in connection with fund portfolio transactions. Chapter
XII deals with the self-regulatory pattern which is largely unique
to the securities industry. It evaluates the regulatory functioning
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of the New York Stock Exchange, the American Stock Exchange,
the principal regional exchanges, the National Association of Securi-
ties Dealers, Inc. (“NASD”), and certain quasi-regulatory agencies,
notes the absence of self-regulatory organizations in certain areas,
and assesses the role of the Commission in relation to all of them.

The market break of May 1962 was thought to merit separate
examination as a major market phenomenon, and also afforded an
opportunity to study certain aspects of the securities markets, al-
ready studied under more normal conditions, in the circumstances
of a precipitous decline. The results of this study are set forth in
Chapter XTI1, the final chapter of the Report.

The Commission’s judgment on the state of the securities markets
and their regulation was summarized in its transmittal letter accom-
panying the first segment of the Report: “At the outset we emphasize
that, although many specific recommendations for improvements in
rules and practices are made in the Report of the Special Study,
the report demonstrates that neither the fundamental structure of
the securities markets nor of the regulatory pattern of the securities
acts requires dramatic reconstruction. ... At the same time the
Report makes very clear that important problems do exist, grave
abuses do occur, and additional controls and improvements are much
needed.”

The Report points up many shortcomings in investor protection,
of various kinds and degrees, and makes 175 specific recommendations
for their correction. In transmitting the Report to Congress, the
Commission stated that “we do not embrace every recommendation as
our own, but we do accept them as a sound point of departure for
proposals to the Congress, for rule-making by the Commission and
by the self-regulatory agencies, and for discussions with the in-
dustry.” The Commission’s letters of April 19, and July 23, 1963, to
Chairman Oren Harris of the House Interstate and Foreign Commerce
Committee and Chairman A. Willis Robertson of the Senate Bank-
ing and Currency Committee, and its transmittal letter to Congress
of August 8, 1963, stated the Commission’s response to each of the
Study’s recommendations.

As stated, the Study Report is a basic informational document.
Among other things, it describes for the first time, in an organized and
complete fashion, the operation of the current over-the-counter market,
and the impact of the New York Stock Exchange minimum commis-
sion rate schedule on the securities markets. In addition, the Report
provides an over-all review of the operation of self-regulation.

Secondly, the Study and its Report have been and will be a spring-
board for both industry and regulatory action. The Study’s impact
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has already been felt in many ways. Even while still in progress, it
stimulated an extensive self-examination by various segments of the
securities industry, most notably the self-regulatory agencies. As a
result, these agencies have made a number of improvements in rules
and practices, which may be in whole or part attributed to the Study.
Thus, the American Stock Exchange followed up its reorganization,
as reported in last year’s annual report, by a number of beneficial
changes. It substituted a staff system for the self-perpetuating
standing committees of Exchange members, substantially augmented
its staff and adopted higher listing and delisting standards. The Ex-
change also took disciplinary action against various members and
allied members whose activities had been discussed in the January
1962 staff report on the Exchange. In sum,the Exchange has now in-
stituted a responsible regulatory system as a basis for meeting its
obligations under the Securities Exchange Act. The New York Stock
Exchange has also made a substantial number of significant improve-
ments. Qualification standards applicable to various classes of mem-
bers and member-firm employees were raised. The rules covering
market letters were strengthened and the procedures for review of
these letters by the Exchange were improved. The Exchange staff
was increased to strengthen the capacity for self-regulation. The
NASD also increased its staff and expanded its surveillance activities.
It is now undertaking a complete review of its by-laws, rules, and or-
ganizational structure, which is expected to result in more effective or-
ganization and operation.

The second result of the Special Study Report has been the Com-
mission’s legislative program, submitted to Congress in June 1963.2
Following hearings before a subcommittee of the Senate Banking and
Currency Committee on a bill embodying the Commission’s proposals,
during which the broad purposes of the legislative program were
strongly endorsed by all segments of the securities industry, the
bill was passed by the Senate on July 80, 1963. As of December 1963,
hearings had been held by a subcommittee of the Committee on Inter-
state and Foreign Commerce of the House of Representatives on the
two bills introduced in the House of Representatives.

§ The Commission’s proposals were submitted to the Committee on Banking and Currency
of the Senate and the Committee on Interstate and Foreign Commerce of the House of
Representatives. On June 4, 1983, three identical bills embodying the Commission’s pro-
posals were introduced in the Congress. §. 1642 was introduced (by request) in the Senate
by Senator A. Willis Robertson, Chairman of the Senate Committee on Banking and Cur-
rency ; H.R. 6789 was introduced in the House of Representatives by Representative Oren
Harris, Chalrman of the Committee on Interstate and Foreign Commerce, House of Rep-
resentatives, and H.R. 6793 was introduced by Representative Harley O. 'Staggers, Chair-
man of the Subcommittee on Commerce and Finance of the Committee on Interstate and
Foreign Commerce, House of Representatives.
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The proposed legislation, in its broadest terms, has two major pur-
poses. The first is to improve investor protection in the over-the-
counter market, primarily by extending to investors in over-the-
counter securities the fundamental protections which under existing
legislation are generally afforded only to investors in securities listed
on an exchange. Briefly, these protections are as follows: A com-
pany listing its securities on an exchange must file a registration
statement containing material information regarding its business and
must keep such information current by periodic reports; security-
holders whose votes are solicited must be furnished with a proxy
statement, which must contain adequate and accurate information ; and
corporate “insiders” must report their securities transactions and are
liable to the company for short-swing trading profits. The proposed
legislation would extend these protections to investors in over-the-
counter companies having more than 750 shareholders (500 share-
holders at a subsequent date) and more than $1 million in assets. The
second purpose of the proposed legislation is to strengthen qualifica-
tion standards for entrance into the securities business and controls
over those already in that business, again with emphasis on the over-
the-counter market. The principal proposed changes in this area
would include the following: All over-the-counter broker or dealer
firms would be required to be members of a registered securities as-
sociation, in order to bring them within the self-regulatory scheme.
Registered securities associations would be required to adopt rules,
subject to Commission approval, establishing standards of training,
experience and competence for members and their employees and to
establish capital requirements for members. In addition, the rigidity
of the present statutory scheme for disciplining violators, which does
not provide for direct Commission action against individual wrong-
doers connected with a broker or dealer, or expressly authorize the
Commission to impose useful intermediate sanctions against a regis-
tered firm short of revoking its registration, would be removed by
permitting action against the individual in lieu of proceeding against
the entire firm, and by authorizing the imposition of intermediate
sanctions such as temporary suspension or censure. The authority of
a national securities association to act directly against offending in-
dividuals would also be clarified.

A major part of the Study’s recommendations can be implemented
under existing legislation, through the rule-making powers of the
Commission or the self-regulatory agencies. At the present time, the
Commission and the industry are actively engaged in considering the
Study’s recommendations and analyzing the problems discussed by the
Study Report. Because of the vast number of recommendations, the
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Commission has thought it necessary to select out certain priority items
which will be given first attention. To this end, the recommendations
have been divided into two main groups. The first, those of particular
concern to specific self-regulatory agencies, have been taken up with
the affected exchange or the NASD and agreement has been reached
on the subjects to be given first attention. Thus, in the exchange area,
priority designation has been given to the proposals relating to odd-lot
dealers, floor traders, specialists and automation. Further, the Com-
mission and the NASD are giving first priority in the over-the-counter
market to the quotation systems, the “markup” policy, execution of
retail transactions and the strengthening of the organization and struc-
ture of the NASD itself.

The other major group of recommendations are those of concern
to the securities industry as a whole, transcending the particular in-
terest of any one self-regulatory agency. These have already been
discussed with the members of the Industry Advisory Committee. The
Committee is designating appropriate subcommittees to consider such
vital matters as selling practices, the establishment of minimum capital
requirements, and rules relating to the conduct of those who distribute
securities.

The priority groups include those matters which in the Commission’s
opinion warrant immediate attention. As a practical matter, not all
175 specific recommendations can be implemented immediately and
simultaneously. But those recommendations not receiving first
priority are being neither discarded nor neglected. A considerable
amount of work has already been done on a number of them; it is ex-
pected that in a reasonable period of time they will all receive full
attention and action by the Commission and its staff.

The Commission has taken steps to reorganize its personnel for the
implementation of the Study’s recommendations. Thus, a new Office
of Program Planning was created, with the initial task of assisting
and advising the Commission with respect to the implementation pro-
gram. The Division of Trading and Exchanges was renamed the
Division of Trading and Markets and was reorganized. Many of the
Special Study’s personnel have been assigned to these units, as well
as to other staff offices, and they are playing an important role in the
implementation program.

The Special Study recommended that the Commission more fully
exercise its powers of oversight and supervision over the self-regula-
tory agencies. Accordingly, a new office within the Division of Trad-
ing and Markets, the Office of Regulation, has been created and
assigned the general responsibility of overseeing the operations of
the self-regulatory agencies. At the same time, the Commission has
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strengthened and instituted important oversight programs, including
an increased schedule of examinations of the exchanges and of the
NASD and in general securing more information about their
operations. .

As has been noted, the securities industry and the various self-
regulatory agencies have already taken many important and sig-
nificant steps which should have the effect of raising investor pro-
tection. The Commission itself has issued a proposed rule, based on
the Study’s recommendations, which would require financial state-
ments in annual reports transmitted to stockholders not to be ma-
terially misleading in light of the reports filed with the Commission,
and, as of December 1963, consideration was being given to other
possible proposed rules. Furthermore, out of the very intensive
and active scrutiny and examination of rules and practices stimulated
by the Special Study Report and now being conducted by the Com-
mission, the self-regulatory agencies and the securities industry it-
self, it can be anticipated that many additional important changes
in rules and practices can be adopted, which will contribute to the
improvement of investor protection.

Enforcement Activity

As described in more detail in other parts of this report, the Com-
mission continued to pursue a vigorous enforcement program during
the fiscal year in an effort to combat fraudulent and other illegal
practices in securities transactions. The Commission, as in the past,
took action on all available fronts—civil, criminal and administrative.
Thus, 121 injunction or related court enforcement proceedings were
instituted by the Commission during the year, a larger number than
in any previous year. Six hundred and twenty-two investigations of
securities transactions involving possible violations of the anti-fraud
or other provisions of the securities acts were instituted. Forty-nine
cases were referred to the Department of Justice for criminal prose-
cution. A striking example of the complexity which criminal cases
in this field may assume, and the extent of the investigative work which
must necessarily precede the actual prosecution of such cases, is pre-
sented by United States v. Garfield, in which, after the longest trial
in the history of Federal criminal prosecutions (some 11 months),
the defendants were convicted in February 1963 of manipulating the
market price of the common stock of United Dye and Chemical Cor-
poration and fraudulently distributing unregistered shares of such
stock through “boiler-rooms.” At the conclusion of the trial, the
judge commented that “there never was a case that was proved to the
hilt the way this case was proved.” He commended two members of
the Commission’s staff for their investigative efforts, stating that “it
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is evident that they performed Herculean labors by way of investiga-
tion and ferreting out the facts.”

During the year 1,584 broker-dealer inspections were conducted,
and broker-dealer registrations were revoked in 75 cases. Inspections
were completed with respect to 219 investment advisers, and 5 invest-
ment adviser registrations were revoked. Examinations or investi-
gations were initiated in 20 cases to determine whether stop order pro-
ceedings should be brought with respect to registration statements
filed under the Securities Act of 1933, and investigations were insti-
tuted in 19 cases to determine whether other information filed with
the Commission was accurate and adequate. Orders which suspended
the exemption from registration provided for small security issues
were issued in 53 instances.

The fiscal year also saw a further increase in the Commission’s in-
spection program under the Investment Company Act of 1940. Dur-
ing the year, 84 inspections of investment companies were completed,
as compared to a total of 165 inspections conducted in all prior years
since the inception of the program in 1957, and 52 inspections during
the 1962 fiscal year. Chiefly as a result of information obtained
through inspections, 29 investigations were commenced, and 9 civil ac-
tions were instituted. The inspection and investigation program pro-
duced rather dramatic results in certain instances in terms of tangible
benefits to investment companies or their shareholders. In one in-
stance, where it appeared that an investment company’s investment
adviser, a broker-dealer, had taken improper brokerage commissions
in executing securities transactions for the company, a settlement was
agreed upon which will result in the return of more than $200,000 to the
company. Inanother instance, where an inspection and investigation
revealed that promoters had used a company and its wholly-owned
subsidiary, a registered investment company, as a means of financing
other corporations controlled by them, and had committed numerous
violations of the Securities Act of 1933 and the Investment Company
Act of 1940, the Commission’s staff negotiated a settlement which
provided, among other things, for a return of about $250,000 to public
shareholders.

Registration of New Security Offerings

Continuing the trend set since the severe market break of May 1962,
fiscal year 1963 saw a considerable reduction, by contrast with
recent years, in the number of registration statements filed under the
Securities Act of 1938 for public offerings of securities. A total of
1,159 statements was filed during the year, representing a dollar amount
of $14.7 billion. The lower number of filings enabled the Commis-
sion’s staff to reduce the processing period substantially. The median
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number of days elapsing from the date of filing to the date of the staff’s
letter of comment, with respect to registration statements which became
effective during the year (excluding certain investment company fil-
ings), was 27 during the 1963 fiscal year as compared with 57 days in
the preceding year. A total of 1,157 statements in the amount of
$14.8 billion became effective during the year. The chart below por-
trays the dollar volume and number of registrations with respect to
securities which became registered during the fiscal years 1935
through 1963.

SECURITIES EFFECTIVELY REGISTERED WITH S.E.C.
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PART I
LEGISLATIVE ACTIVITIES

The Commission’s major activity relating to legislation during the
fiscal year 1963, namely, the preparation and submission of its legis-
lative program based on the recommendations of the Special Study of
Securities Markets, has already been discussed in some detail in the
preceding part of this report.

Additionally, Chairman Cary testified before Subcommittee No. 2
of the Committee on the District of Columbia, House of Representa-
tives, in favor of HLR. 4200, a bill to provide for the regulation of the
business of selling securities in the District of Columbia and for the
licensing of persons engaged in that business. Chairman Cary also
appeared before the Legal and Monetary Affairs Subcommittee of the
Committee on Government Operations, House of Representatives, to
discuss the relation of the Federal securities laws to certain aspects of
the Comptroller of the Currency’s revised Regulation 9, particularly
the expansion, as contemplated by that regulation, of the power of
national banks to commingle funds for investment management and
the relation of the Federal securities laws to the provisions of the Self
Employed Individuals Tax Retirement Act of 1962. In additiom,
Chairman Cary discussed the problem of the exploitation of elderly
citizens in securities transactions and the Commission’s responsibility
in that area in hearings before the Special Committee on Aging, United
States Senate. Commissioner Cohen testified before the Subcommittee
on Administrative Practice and Procedure of the Senate Committee
on the Judiciary with respect to S. 1664, a bill to establish a Permanent
Administrative Conference.

During the fiscal year the Commission and its staff analyzed or
commented on 49 bills and other legislative matters referred by various
committees of the Senate and House of Representatives and the Bureau
of the Budget.

10



PART 1

REVISION OF RULES, REGULATIONS, AND FORMS

As previously noted, the Report of the Special Study of Securities
Markets recommended, among other things, changes in the Commis-
sion’s rules in various areas. Even aside from the Special Study
and its implementation, the Commission maintains a continuing pro-
gram of reviewing its rules, regulations and forms in order to deter-
mine whether any changes are appropriate in the light of changing
conditions, methods and procedures in business and in the financial
practices of business, and in the light of the experience gained in the
administration of the statutes administered by it. Certain members
of the staff are specifically assigned to this task, but changes are
also suggested, from time to time, by other members of the staff who
are engaged in the examination of material filed with the Commis-
sion, and by persons outside of the Commission who are subject to
the Commission’s requirements or who have occasion to work with
those requirements in a professional capacity such as underwriters,
attorneys and accountants. With a few exceptions provided for by
the Administrative Procedurs Act, proposed new rules, regulations
and forms and proposed changes in existing rules, regulations and
forms are published in preliminary form for the purpose of obtaining
the views and comments of interested persons, including issuers and
various industry groups. These views and comments are carefully
reviewed by the staff and by the Commission and are very helpful
in revealing the manner in which proposed changes will operate.!

During the 1963 fiscal year, the Commission made a number of
changes in its rules, regulations and forms, and published in pre-
liminary form various proposed changes. The changes made during
the year and those pending at the end of the year are described below.

iThe rules and regulations of the Commission are published in the Code of Federal
Regulations, the rules adopted under the various Acts administered by the Commission
appearing in the following parts of Title 17 of that Code:
Securities Act of 1933, pt. 230.
Securities Exchange Act of 1934, pt. 240.
Public Utility Holding Company Act of 1935, pt. 250.
Trust Indenture Act of 1939, pt. 260.
Investment Company Act of 1940, pt, 270.
Investment Advisers Act of 1940, pt. 275.

11



12 SECURITIES AND EXCHANGE COMMISSION

THE SECURITIES ACT OF 1933
Proposed Rule 156

During the fiscal year the Commission invited public comments on
a proposed rule relating to transactions involving certain group an-
nuity contracts.? The proposed rule, to be designated Rule 156,
would define as “transactions by an issuer not involving any public
offering” in Section 4(1) of the Securities Act, transactions which
are exempted from the Investment Company Act of 1940 by Rule
8c-3 under that Act. Rule 3c-3, which was recently adopted, exempts
from the provisions of the Investment Company Act transactions by
any insurance company with respect to certain group annuity con-
tracts providing for the administration of funds held by such com-
pany in separate accounts established and maintained pursuant to
state law. It has been represented to the Commission that these con-
tracts are individually negotiated with employers who are able to
fend for themselves. The proposed new rule provides that trans-
actions of the character referred to therein shall come within the rule
only if the transaction is not solicited by advertising which, insofar
as it relates to a separate account group annuity contract, does more
than identify the insurance company, state that it is engaged in the
business of writing separate account contracts and invite inquiries in
regard thereto. The rule provides, however, that disclosure in the
course of direct discussion or negotiation of such contracts would not
be prohibited. The proposed rule would provide an exemption only
from the provisions of Section 5 of the Act and would not, therefore,
afford any exemption from the anti-fraud provisions of the Act.?
Proposed Rules 402A and 440

The Commission announced that it has under consideration two
proposed new rules relating to the registration of securities by foreign
issuers other than foreign governments.*

Section 6(a) of the Securities Act requires that where a registrant
is a foreign or territorial person, the registration statement shall be
signed by its duly authorized representative in the United States.
This signature is in addition to the signatures required where the
registrant is a domestic issuer. Under Section 11 of the Act, an au-
thorized representative may be liable to persons purchasing the se-
curities offered pursuant to the registration statement. In order for
this provision to operate effectively for the protection of investors,

8 Securities Act Release No. 4598 (April 16, 1963).

3 Rule 156 was adopted shortly after the end of the fiscal year. See Securities Act
Release No. 4627 (August 1, 1963).

¢ Securities Act Release No. 4511 (July 16, 1962); Securities Act Release No. 4524
(August 10, 1962).
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it is essential that the authorized representative be a person having a
reasonable degree of responsibility. In the past, efforts have been
made to meet the requirement that the registration statement be signed
by an authorized representative in the United States by organizing a
dummy corporation solely for that purpose. Other devices may
similarly be used to evade the intent and purpose of the requirement.
The proposed new Rule 402A would require that where the registrant
is a foreign person other than a foreign government, the authorized
representative in the United States shall meet certain qualifications
designed to insure that there will be in this country a person against
whom investors may have recourse in appropriate cases.

The proposed new Rule 440 would require that where the registrant,
any of its directors or officers, any selling security holder or any
underwriter is a nonresident (other than a foreign government or a
political subdivision thereof), it shall furnish to the Commission a
consent and power of attorney authorizing the Commission to accept
service of process in connection with civil actions arising out of the
offering or sale of the registered securities. The purpose of this rule
is to make it easier for purchasers of the registered securities to obtain
service of process upon foreign issuers and their insiders in connection
with civil actions instituted in the courts in this country.

The proposed rules were still under consideration at the close of the
year.

Adoption of Revised Form S-8

During the fiscal year the Commission adopted certain amendments
to Form S-8 which is the form authorized for use in registering se-
curities under the Securities Act to be offered pursuant to certain
stock purchase, savings or similar plans, and for registering the inter-
ests in such plans where such registration is required.® In addition
to certain changes designed to simplify and clarify the form in cer-
tain respects, Form S-8 was amplified to permit use of the form for
securities other than “equity” securities and for securities to be offered
pursuant, to restricted stock options.

THE SECURITIES EXCHANGE ACT OF 1934
Proposed Amendments to Rule 3a12-3
Rule 3a12-3 exempts the securities of certain foreign issuers from
the operation of Sections 14(a) and 16 of the Securities Exchange
Act. During the fiscal year, the Commission announced that it has
under consideration certain proposed amendments to Rule 3212-3

B Securities Act Release No. 4533 (August 30, 1962). See 28th Annual Report, p. 12
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and invited public comments.® The rule, as amended, would provide
that no exemption is available for voting trust certificates where the
voting trustee is or, if there is more than one, at least one-half of the
voting trustees are citizens or residents of the United States, or if
any person or persons controlling such voting trustee or trustees are
citizens or residents of the United States.

A further amendment of the rule would take out of the exemption
from Sections 14(a) and 16 of the Act certain issuers organized in a
foreign country. These would include (Z) companies which have their
principal executive offices in the United States and which have a sub-
stantial portion of their assets in, or derive a substantial portion of
their gross revenues from sources in, the United States; (#%) com-
panies which have the major portion of their assets in, or derive the
major portion of their gross revenues from sources in, the United
States; (4¢) companies the majority of whose directors are citizens
or residents of the United States; and (%) companies more than 50
percent of whose voting securities are owned by residents of the
United States.

This matter was pending at the end of the fiscal year.

Adoption of Rule 10b-9

There have been instances where persons distributing securities have
represented that such securities were being offered on an “all-or-none”
basis when, because of ambiguities in the contractual arrangement,
it was not clear whether the conditions for a completed offering would
be met if persons were found who agreed to purchase all of the se-
curities within the specified time, but the underwriter did not succeed
in collecting the purchase price for all of the securities. Rule 10b-9
was adopted to deal with this type of situation. The rule makes it a
“manipulative or deceptive device or contrivance,” as used in Section
10(b) of the Act, for any person, in connection with the offer or sale
of a security, to make any representation to the effect that the security
is being offered or sold on an “all-or-none” basis unless the security is
part of an offering being made on the condition that all or a specified
amount of the purchase price will be promptly refunded to the pur-
chaser if all of the securities being offered are not sold at a specified
price within a specified time and the total amount due to the seller is
not received by him by a specified date. The rule would also prohibit
a representation to the effect that the security is being offered or sold
on any other basis under which all or part of the amount paid will be
refunded to the purchaser if all or part of the securities are not sold,
unless the security is part of an offering being made on the condition

¢ Securities Exchange Act Release No. 6912 (October 11, 1962) ; Securities Bxchange Act
Release No. 6930 (November 5, 1862),
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that all or a specified part of the amount paid will be promptly re-
funded if a specified number of units are not sold at a specified price
within a specified time and the total amount due to the seller is not
received by him by a specified date.”

Proposed Rule 10b-10

During the fiscal year, the Commission invited public comments on
a proposed rule relating to representations concerning the sale or
redemption of certain securities.® The proposed rule, to be designated
Rule 10b-10, would provide that it shall constitute a manipulative or
deceptive device or contrivance within the meaning of Section 10(b)
of the Act for any person, in connection with the offering or sale of any
equity security, to make any representation to the effect that (1) the
offering price of such security is based upon and varies with. the current
value of its proportionate share of the assets of the issuer, or (2) such
security is or will be redeemable at the option of the holder at a price
which is based upon and varies with the current value of such pro-
portionate share, unless substantially all of the assets of the issuer
consist of cash, cash items and securities (other than mortgages and
other liens on and interests in real estate) for which market quotations
are readily available and which are readily marketable.

This matter has become of particular interest in connection with
proposals by certain real estate investment companies to offer redeem-
able securities. However, the proposed rule as drafted would apply
to any company seeking to offer securities in the manner or of the
character described in the rule. One purpose of the rule is to prohibit
the offering of securities on the basis of the value of their proportionate
share of the assets of the company in cases where the nature of the
company’s assets is such that it is impossible to determine their value
with sufficient precision to compute the offering price of the securities
on that basis. The rule would also prohibit the offering of securities
of a company as “redeemable” securities when the assets of the com-
pany are such that their value cannot be precisely determined for the
purposs of redemption and are not sufficiently liquid to make possible
their conversion into cash for the purpose of redeeming the securities.

A number of comments were received in regard to the proposed rule
and the rule was being considered in the light of such comments at the
end of the fiscal year.

Proposed Amendments to Rules 13a-15 and 15d-15 and Form 7-K

Rules 13a~15 and 15d-15 require certain real estate companies to
file with the Commission pursuant to Sections 13 and 15(d) of the
Securities Exchange Act quarterly reports with respect to distribu-

¢ Securities Hxchange Act Rel;ease No. 6905 (October 3, 1962).
8 Securities Exchange Act Release No. 6874 (August 18, 1962).
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tions to sharcholders. Form 7-K is the form prescribed for such
reports. At the time of adoption of these rules and form, the Commis-
sion. announced that it would consider all views and comments sub-
mitted with respect thereto by interested persons and would make such
changes, if any, as it might deem necessary or appropriate in the light
of such views and comments.® Accordingly, after consideration of a
number of comments submitted by interested persons, the Commission,
during the fiscal year, invited public comments on certain proposed
amendments to Rules 13a—-15 and 15d-15 and Form 7-K.*°

The rules as proposed to be amended would require the filing of
quarterly reports on Form 7-K by real estate investment trusts and
by real estate companies which as a matter of policy or practice
make distributions to shareholders from sources other than current
or retained earnings. Other real estate companies would be required
to file reports with respect to quarters in which a distribution is made
from a source other than current or retained earnings. It is proposed
to amend Form 7-K to eliminate the two-column reporting now re-
quired and to clarify the language of the items of the form so as to
simplify the preparation and filing of the required reports.

This matter was pending at the close of the fiscal year.

Adoption of Rule 15d-21 and Form 11-K; Amendment to Form 10-K

During the fiscal year, the Commission adopted regulations govern-
ing the filing of annual reports, pursuant to Section 15(d) of the Secu-
rities Exchange Act of 1934, relating to employee stock purchase,
savings and similar plans.

A new Form 11-K was adopted for use in filing annual reports with
respect to such plans. A new Rule 15d-21 provides that separate
annual and other reports need not be filed with respect to any plan if
the issuer of the stock or other securities offered to employees through
the plan files annual reports on Form 10-K or U5S and as a part of
such reports furnishes the information, financial statements and ex-
hibits required by Form 11-K and if it furnishes to the Commission
copies of any annual report submitted to employees in regard to the
plan. A new general instruction was added to Form 10-K which
specifies the procedure to be followed where an issuer elects to file
information and documents pursuant to Rule 15d-21.1
Proposed Rule 16b-9

Section 16(b) of the Securities Exchange Act provides for the recov-
ery, by or on behalf of the issuer of equity securities registered on 2
national securities exchange, of short term trading profits realized by

¢ Securities Exchange Act Release No. 6820 (June 12, 1962).
10 Securities Exchange Act Release No. 7077 (May 16, 1963).
11 Securities Exchange Act Release No. 6857 (July 23, 1962).
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directors, officers and principal security holders of the issuer. The
Commission is authorized to exempt from Section 16(b) transactions
not comprehended within the purpose of that Section. During the
fiscal year, the Commission invited public comments on a proposed new
Rule 16b-9 which would exempt from the operation of Section 16(b)
certain acquisitions of shares of stock in exchange for similar shares
of stock of the same issuer.??

The proposed rule would exempt any acquisition of shares of stock
of an issuer in exchange for an equal number of shares of another class
of stock of the same issuer pursuant to a right of conversion under the
terms of the issuer’s certificate of incorporation, for the purpose or in
contemplation of a public sale which in fact occurs. The exemption
would be available only if the shares surrendered and those acquired in
exchange therefor evidence the same rights and privileges except that
the shares surrendered may, in the discretion of the board of directors,
receive a lesser cash dividend than the shares for which they are ex-
changed. The exemption would be further conditioned upon there
being no other acquisitions of securities of either class within 6 months
before or after the exempted transaction. The exemption would apply
to any such acquisition occurring either before or after the effective
date of the rule, except that it would not affect judgments rendered
prior to the effective date.’

Proposed Amendments to Form 8-K

Form 8-K is the form prescribed for current reports filed pursuant
to Sections 13 and 15(d) of the Securities Exchange Act. During
the 1962 fiscal year, the Commission announced that it had under
consideration certain proposed amendments to the form and invited
public comments.** The amendments are designed to require prompt
reporting of material changes affecting a company or its affairs when
it appears that they are of such importance that reporting should not
be deferred to the end of the company’s fiscal year. The amendments
relate to matters such as the pledging of securities of the issuer or its
affiliates under such circumstances that a default will result in a
change in control of the issuer, changes in the board of directors other-
wise than by stockholder action, the acquisition or disposition of sig-
nificant amounts of assets otherwise than in the ordinary course of
business, interests of management and others in certain transactions,
and the issuance of debt securities by subsidiaries. This matter was
still under consideration at the close of the year.

12 Securities Exchange Act Release No. 7058 (April 11, 1963).
13 The proposed rule was adopted shortly after the end of the fiscal year. See Securities

Exchange Act Release No. 7118 (August 19, 1963).
14 Securities Exchange Act Release No. 6770 (April 5, 1962).

717-943—64——3
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THE INVESTMENT COMPANY ACT OF 1940

Adoption of Rule 3¢-3

During the fiscal year, the Commission adopted a new Rule 3¢c-3.1
The rule exempts from the provisions of the Act transactions of in-
surance companies with respect to certain group annuity contracts
providing for the administration of funds held by an insurance com-
pany in a separate account established and maintained pursuant to
legislation which permits the income, gains and losses, whether or not
realized, from assets allocated to such account to be credited to or
charged against such account without regard to other income, gains
or losses of the insurance company.

It is contemplated that employers would make payments to such
accounts as a means of accumulating the funds required to discharge
their obligations under pension plans to provide their employees with
annuities in fixed-dollar amounts upon their retirement. It is also
contemplated that the assets allocated to such a special account would
be invested free of the usual restrictions applicable to investment by
insurance companies in common stocks. Under the type of pension
contract which would utilize such special accounts, the risk of market
fluctuation of equities occurs only during the accumulation period and
is on the employer. The annuity which will be provided for a retired
employee is not affected by market fluctuations.

Although the insurance companies may not be acting as trustees,
the arrangements for utilization by employers of such special accounts
maintained by insurance companies would be similar to arrangements
excepted from the definition of investment company pursuant to Sec-
tion 3(c) (18) of the Act, relating to accounts maintained by bank
trustees for the investment of funds which employers have set aside
to meet their obligations under qualified pension plans.

The exemption provided by the rule is available only if the
following requirements are met: the pension plan must meet the
qualification requirements of Section 401 of the Internal Revenue
Code or the requirements for deduction of the employer’s contribution
under Section 404(a) (2) of the Code whether or not the employer
deducts the amounts paid for the contract under such Section; must
cover at least 25 employees as of the plan’s initiation date; must not
provide for payment of retirement benefits measured by the invest-
ment results of the assets allocated to the segregated account ; and must
not permit the allocation to the separate account of any payment or
contribution by employees.

25 Investment Company Act Release No. 8605 (January 7, 1968).
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Amendment of Rule 30d-1

The Commission also adopted certain amendments to Rule 30d-1
under the Investment Company Act of 1940.2* This rule relates to
reports required to be furnished to stockholders of management
companies pursuant to Section 30(d) of the Act.

Paragraph (a) of the rule previously required the first report of
a registered management company to be made as of a date not later
than the close of the fiscal year or half-year first occurring on or after
December 31, 1940. Since that date no longer has any significance,
this provision has been amended to provide that the first such report
shall be made as of a date not later than the close of the fiscal year
or half-year first occurring on or after the date on which the com-
pany’s notification of registration under the Act is filed with the
Commission.

Another amendment to paragraph (a) provides that, with certain
exceptions, reports shall be mailed to stockholders within 45 days
(rather than within 30 days, as previously required) after the date as
of which the report ismade. The procedure for securing an extension
of time in certain cases has also been simplified.

Paragraph (b) of the rule has been amended to provide expressly
that the financial statements included in such reports for the com-
pany’s fiscal year shall be certified by independent public account-
ants. The rule has been consistently construed to require such cer-
tification and the amendment merely makes the requirement explicit.

Amendments to Rules 31a-1 and 31a-2; Adoption of Rule 31a-3

Rules 31a—1 and 31a-2, which relate to the records to be maintained
and preserved by registered investment companies, certain majority-
owned subsidiaries, and other persons having transactions with regis-
tered investment companies, were amended during the fiscal year to
prescribe with greater specificity and detail the records of securities
transactions required to be kept, and to require the keeping of certain
memoranda and documents not previously required.” At the same
time, a new Rule 31a—-3 was adopted, which sets forth certain require-
ments in circumstances where the records specified in Rules 31a~1 and
31a~2 are prepared or maintained by others on behalf of the person
required to maintain them.

16 Investment Company Act Release No. 3574 (November 18, 1962).
17 Investment Company Act Release No. 3578 (November 28, 1962).



PART IV
ADMINISTRATION OF THE SECURITIES ACT OF 1933

The Securities Act of 1933 is primarily a disclosure statute designed
to provide investors with material facts concerning securities
publicly offered for sale by an issuing company or any person in a
control relationship to such company by the use of the mails or
instrumentalities of interstate commerce, and to prevent misrepre-
sentation, deceit, or other fraudulent practices in the sale of securities
generally. Disclosure is obtained by requiring the issuer of such
securities to file with the Commission a registration statement which
includes a prospectus containing significant financial and other
information about the issuer and the offering. The registration state-
ment is available for public inspection as soon as it is filed. Although
the securities may be offered after the registration statement is
filed, sales may not be made until the registration statement has be-
come “effective.” A copy of the prospectus must be furnished to
each purchaser at or before the sale or delivery of the security. The
registrant and the underwriter are responsible for the contents of
the registration statement. The Commission has no authority to
control the nature or quality of a security to be offered for public
sale or to pass upon its merits or the terms of its distribution. Its
action in permitting a registration statement to become effective does
not constitute approval of the securities, and any representation to
a prospective purchaser of securities to the contrary is made unlawful
by Section 23 of the Act.

DESCRIPTION OF THE REGISTRATION PROCESS

Registration Statement and Prospectus

Registration of any security proposed to be publicly offered may
be effected by filing with the Commission a registration statement
on the applicable form containing the prescribed disclosure. Gen-
erally speaking, when a registration statement relates to a security
issued by a corporation or other private issuer, it must contain the
information, and be accompanied by the documents, specified in
Schedule A of the Act; when it relates to a security issued by
a foreign government, the material specified in Schedule B must be
supplied. Both schedules specify in considerable detail the disclosure

20
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which should be made available to an investor in order that he may
make a realistic appraisal of the company and the securities and
thus exercise an informed judgment whether to buy the security. In
addition, the Act provides flexibility in its administration by em-
powering the Commission to classify issues, issuers and prospectuses,
to prescribe appropriate forms, and to increase, or in certain instances
vary or diminish, the particular items of information required to
be disclosed in the registration statement as the Commission deems
appropriate in the public interest or for the protection of investors.
The Commission has prepared special registration forms which vary
in their disclosure requirements so as to provide maximum disclosure
of the essential facts pertinent in a given type of case while at the
same time minimizing the burden and expense of compliance with
the law.

In general, the registration statement of an issuer other than a for-
eign government must describe such matters as the names of persons
who participate in the direction, management, or control of the issuer’s
business; their security holdings and remuneration and the options or
bonus and profit-sharing privileges allotted to them; the character
and size of the business enterprise, its capital structure, past history
and earnings, and its financial statements, certified by independent
accountants; underwriters’ commissions; payments to promoters made
within 2 years or intended to be made; the interest of directors, officers
and principal stockholders in material transactions; pending or threat-
ened legal proceedings; and the purpose to which the proceeds of the
offering are to be applied. The prospectus constitutes a part of the
registration statement and presents the more important of the required
disclosures.

Examination Procedure

Registration statements are examined by the staff of the Division of
Corporation Finance for compliance with the standards of accurate
and full disclosure. The registrant is usually notified by an informal
letter of comment of any material respects in which the statement
appears to fail to conform with the applicable requirements and is
afforded an opportunity to file correcting or clarifying amendments.
In addition, the Commission has power, after notice and opportunity
for hearing, to issue an order suspending the effectiveness of a regis-
tration statement if it finds that material representations are mislead-

ing, inaccurate or incomplete. In certain cases, such as where the
deficiencies in a registration statement appear to stem from careless
disregard of applicable requirements or from a deliberate attempt to
conceal or mislead, a letter of comment is generally not sent and the

Commission either institutes an investigation to determine whether
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stop-order proceedings should be instituted or immediately institutes
stop-order proceedings. Information about the use of this “stop-
order” power during 1963 appears below under “Stop-Order
Proceedings.”

Time Required to Complete Registration

Because prompt examination of a registration statement is impor-
tant to industry, the Commission endeavors to complete its analysis
in as short a time as possible. The Act provides that a registration
statement shall become effective on the 20th day after it is filed (or on
the 20th day after the filing of any amendment thereto). Since most
registration statements require one or more amendments, they usually
do not become effective until some time after the original 20-day
period. This waiting period is intended to afford investors an oppor-
tunity to become familiar with the proposed offering through the
dissemination of the preliminary form of prospectus. The Commis-
sion is empowered to accelerate the effective date so as to shorten the
20-day waiting period where the facts justify such action. In exer-
cising this power, the Commission is required to take into account the
adequacy of the information respecting the issuer theretofore available
to the public, the ease with which the facts about the new offering can
be disseminated and understood, and the public interest and the protec-
tion of investors. The note to Rule 460 under the Act indicates, for
the information of interested persons, some of the more common situ-
ations in which the Commission considers that the statute generally
requires it to deny acceleration of the effective date of a registration
statement.

During the 1963 fiscal year, 985 registration statements became
effective.r The number of calendar days which elapsed from the date
of the original filing to the effective date of registration for the median
registration statement was 52, compared with 78 days for 1,646 regis-
tration statements in fiscal year 1962, and 55 days for 1,389 registration
statements in fiscal year 1961. The number of registration statements
filed during fiscal year 1963 was 1,159, as compared with 2,307 and 1,830
in fiscal years 1962 and 1961, respectively.2

The following table shows by months during the 1963 fiscal year
the number of calendar days for the median registration statement
during each of the three principal stages of the registration process,

1 This figure excludes the 172 registration statements of investment companies filed pur-
suant to the provisions of Section 24(e) of the Investment Company Act of 1940, that
became effective during fiscal year 1963. The average elapsed time on these 172 state-
ments was 20 calendar days.

3 These figures include 174, 201 and 136 registration statements, respeetively, filed by
investment companies pursuant to the provisions of Section 24 (e) of the Investment Com-
pany Act of 1940 during fiscal years 1963, 1962 and 1961.
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the total elapsed time and the number of registration statements
effective:

Time in registration under the Securities Act of 1933 by monihs during the fiscal year
ended June 30, 1963

NUMBER OF CALENDAR DAYS

From date of | From date of {From amend-

onginal filing | letter of com- | ment after |Total number] Number of

Months to date of | ment to date letter to of days in registration

stafl’s letter of filing effective registration | statements

of comment | amendment date of effective o

thereafter | registration
July 1962__ 35 20 13 68 81
31 17 14 62 82
31 30 16 7 82
33 19 16 89
4 22 13 59 73
31 25 15 71 75
24 16 9 49 68
25 18 9 52 61
23 11 7 41 62
20 10 b 35 115
24 11 5 40 113
25 12 (] 43 84
Fiscal 1963 for median effective

registration statement.._._.___ 27 17 8 52 985

¢ See footnote 1 to text, supra.

VOLUME OF SECURITIES REGISTERED

During the fiscal year 1963, a total of 1,157 statements in the amount
of $14.8 billion became fully effective under the Securities Act of 1933.
This was a decrease of 37 percent in number of statements and 24 per-
cent in dollar amount from the record registrations of the preceding
fiscal year. The chart on page 9 shows the number and dollar amounts
of fully effective registrations from 1935 to 1963.

These figures cover all registrations which became fully effective,
including secondary distributions and securities registered for other
than cash sale, such as exchange transactions and issues reserved for
conversion. Of the dollar amount of securities registered in 1963,
80 percent was for account of issuer for cash sale, 12 percent for ac-
count of issuer for other than cash sale and 8 percent for account of
others, as shown below.

Account for which securities were registered under the Securities Act of 1933 during
the fiscal year 1963 compared with the fiscal years 1962 and 1961

1963 in | Percent | 1962in | Percent | 196l in | Percent
millions | of total | millions | of total | millions | of total

Registered for account of issuer for cash

sale_. - $11, 869 80.2 | $16,286 83.3 | $16,260 85.3
Registered for account of issuer for other

than cash sale. 1,782 12.1 1,523 7.8 1,504 7.9
Registered for account of others than

issuer. 1,139 7.7 1,738 8.9 1,308 68

Total 14,790 100.0 19, 547 100.0 19,070 100.0
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The $11.9 billion of securities to be offered for cash sale for account
of issuer represented a decrease of $4.4 billion, or 27 percent, from the
previous year. This was due chiefly to a decrease of almost $4.3 billion
in common stock, debt securities declining by only $140 million. Debt
securities made up $4.4 billion of the 1963 volume, preferred stock $270
million and common stock $7.2 billion. Of issues for cash sale, most
of the common stock, 88 percent, was to be offered over an extended
period, including investment company issues, stock to be issued under
employee purchase plans and stock called for by warrants and options.
Appendix Table 1 shows the number of statements which became
effective and total amounts registered for each of the fiscal years 1935
through 1963, and contains a classification, by type of security, of issues
to be offered for cash sale on behalf of the issuer during those years.
More detailed information for 1963 is given in Appendix Table 2.

Corporate issues scheduled for immediate offering following effec-
tive registration amounted to $5.1 billion, a decrease of $1.2 billion
from the previous year. Of the total, electric, gas and water companies
registered $2.3 billion of securities, about the same amount as in the
preceding 2 years. The total for communication companies was $1.1
billion, exceeding the volume registered in fiscal year 1962 by 35 per-
cent. All other groups, except for the extractive industry, registered
lower amounts for immediate offering. The decline was greatest for
manufacturing companies with $850 million of issues in 1963 compared
with $1.8 billion in 1962. Issues registered for offering over an ex-
tended period amounted to $6.5 billion, as against $9.7 billion in fiscal
year 1962.

1063 in | Percent | 1962 in | Percent | 1961 in | Percent
millions | of total | millions | of total | millions | of total
Issues offered for immediate sale:
Corporate. . .

BnUACtUrINg el cegmmer e - $844 7.1 $1,818 11.2 $1,979 12 2
Extractive. oo eae 141 1.2 92 .6 105 .8
Electrie, gasand watersst_..____.___..1 2,266 19.1 2,827 14 3 2,385 14.7
’I‘ransportation, other than railroad._.. 16 .1 57 4 221 1.4
Communication ———————— 1,135 9.6 840 52 2,389 14.7
Financial and real estate. 541 4.6 772 4.7 1,264 7.8
e —— g mmmmememe 83 .7 287 1.8 258 1.6
......... 52 4 111 .7 82 .5
Construction and mise. . 3 .0 15 .1 36 .2
Total____ 5,086 42.9 6, 319 38 8 8,718 53.8
Foreign government._.___*___________ | 266 2.2 1.5 155 1.0
Total for immediatesale ________.._ 5,352 45.1 8, 566 40.3 8,873 54.6
Issues offered over an extended period..... 6, 516 54.9 9,721 59.7 7,387 45.4

Total for cash sale for account of

issuer. = 11, 869 100.0 16,286 100.0 16, 260 100.0
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The amounts of issues to be offered over an extended period are
classified as follows:

1963 in 1962 in 1961 in
mallions | millions | millions

Investment company issues:

Management open-end = $3,500 $4,213 $3,621
Management closed-end __ .. — 69 309 196
Umit mnvestment trust.___ PO 1,055 1,258 1,330
Face-amount certificate = 96 176 254
Total investment companies =] 4,720 5, 956 5,401
Employee saving plan certificates - =| 667 572 487
Securities for employees stock option plans - 990 1,314 1,299
Other, including stock for warrants or options - 139 1,878 200

Of the $5.1 billion expected from the immediate cash sale of corpo-
rate securities for the account of issuer in 1963, 73 percent was desig-
nated for new money purposes, including plant, equipment and work-
ing capital, 17 percent for retirement of securities and 10 percent for
all other purposes including purchases of securities.

REGISTRATION STATEMENTS FILED

During the 1963 fiscal year, 1,159 registration statements were filed
for offerings of securities aggregating $14.7 billion, as compared with
2,307 registration statements filed during the 1962 fiscal year for
offerings amounting to $21.6 billion. This represents a decrease of
49.8 percent in the number of statements filed and 32 percent in the
dollar amount involved.

Of the 1,159 registration statements filed in the 1963 fiscal year, 357,
or 31 percent, were filed by companies that had not previously filed
registration statements under the Securities Act of 1983. Comparable
figures for the 1962 and 1961 fiscal years were 1,377, or 60 percent,
and 958, or 52 percent, respectively.

From the effective date of the Securities Act of 1933 to June 30,1963,
a cumulative total of 22,854 registration statements has been filed
under the Act by 10,863 different issuers, covering proposed offerings
of securities aggregating over $240 billion.
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Particulars regarding the disposition of all registration statements
filed under the Act to June 30, 1963, are summarized in the following
table:

Number and disposition of registration statements filed

Prior to July | July 1, 1962 | Total June
1, 1962 to June 30, 30, 1963
1963
Registration statemnents:
= 21,605 = 1,159 22,854
Disposition:
Effective (net)— 18, 628 81,120 ¢ 19,714
Under stop or refusal order 219 3 4220
‘Withdrawn 2,118 491 2,609
Pending at June 30, 1962. 730
Pending at June 30, 1963. 311
Total. e Ll 21,605 [-ememeemnaees 22, 854
Aggregate dollar amount:
As filed (in billions)—— $225.4 $14 7 $240 1
As effective (in billions)= 215.9 14.8 230.7

« Includes 174 registration statements covering proposed offerings totaling $4,250,676,997 filed by invest-
ment companies under Section 24(e) of the Investment Company Act of 1940, which’ permits registration by
amendment to a previously eflective registration statement.

» Excludes 37 registration statements that became effective during the year but were subsequently with-
drawn; these 37 statements are counted in the 491 statements withdrawn during the year,

« Excludes 34 registration statements effective prior to July 1, 1962, that were withdrawn during the 1963
fiscal year; these statements are counted under withdrawn.

4 Excludes 1 registration statement that became effective during the year by lifting of stop order; and also
excludes 1 registration statement that was withdrawn after the stop order waslifted. These statements are
counted under effective and withdrawn, respectively.

The reasons given by registrants for requesting withdrawal of the
491 registration statements that were withdrawn during the 1963
fiscal year are shown in the following table:

Number of{ Percent
Reason for registrant’s withdrawal request statements | of total
withdrawn | withdrawn
1. Withdrawal requested after receipt of the staff’s letter of comment. _c-..o.-_. 44 9
2. Registrant was advised that statement should be withdrawn or stop order
grocee gs would be necessary. 5 1
3. Change in financing plans..._.._. 167 34
4, Change in market conditions. 237 48
5. Financing obtained elsewhere— 6 1
6. Regulation A could be used-— 3 1
7. Registrant was unable to negotiat 27 &
8. Registration not required 2 1
Total. sorormrrmrmmorm s e 491 100

STOP ORDER PROCEEDINGS

Section 8(d) provides that, if it appears to the Commission at any
time that a registration statement contains an untrue statement of
a material fact or omits to state any material fact required to be stated
therein or necessary to make the statements therein not misleading,
the Commission may institute proceedings looking to the issuance of
a stop order suspending the effectiveness of the registration statement.
Where such an order is issued, the offering cannot lawfully be made,
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or continued if it has already begun, until the registration statement
has been amended to cure the deficiencies and the Commission has
lifted the stop order.

The following table shows the number of proceedings under
Section 8(d) of the Act pending at the beginning of the 1963 fiscal
year, the number initiated during the year, the number terminated
and the number pending at the end of the year.

Proceedings pending at beginning of fiseal year._____.__________2 5
Proceedings initiated during fiseal year_____________ . ____._.____ 8

_— 13
Proceedings terminated during fiscal year by issuance of stop orders.._.... 3
Proceedings pending at the end of the 1963 fiscal year .____.____________ 10

Two of the proceedings which were terminated during the fiscal
year through the issuance of stop orders are described below:

The Richmond Corporation.—The registrant, a District of Colum-
bia corporation organized in 1959, engages in various phases of the
real estate business, including the ownership of undeveloped acreage,
income-producing properties, and promissory notes secured by mort-
gages and deeds of trust. It filed a registration statement covering a
proposed offering of 142,858 shares of 10 cent par value common stock
at $7 per share, 36,500 common stock purchase warrants to be sold to
the underwriter at 1 cent per warrant, and 36,500 shares of common
stock reserved for issuance upon exercise of the warrants.

The Commission instituted proceedings under Section 8(d), and the
registrant stipulated certain facts and consented to the entry of a stop
order.! Following are some of the more important deficiencies in the
registration statement :

The Commission found the registration statement to be materially
deficient in failing to disclose that various officers and directors of the
registrant were engaged, through companies similar to the registrant
which they control, or in person, in competitive real estate activities
which involved potential conflicts of interest with the business pur-
poses of the registrant. The Commission accordingly concluded that
the statement in the prospectus that “There are no business relations
between the Board members or officers or promoters which are com-
petitive with, or in conflict with the business purposes of the com-
pany,” was materially false and misleading.

The managing underwriter named in the registration statement, a
sole proprietorship, was organized February 14, 1961. Its owner’s
only prior experience in the securities business was as a securities sales-
man between May and December 1960. The firm’s only experience as

3 Securities Act Release No. 4584 (February 27, 1963).
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an underwriter was in connection with two proposed offerings neither
of which involved securities of real estate investment companies. One
of these offerings was deregistered shortly after the registration state-
ment became effective. In the other offering, made pursuant to a
claimed exemption from registration under Regulation A under the
Act, the firm acted together with co-underwriters and sold 30,000
shares at $2 per share. The Commission held that the limited experi-
ence of the underwriter was a material factor bearing on the success
of the offering and that the failure to disclose it was a material
omission.

The Commission’s opinion stated that the underwriter’s investiga-
tion of registrant’s business was so limited in nature that he did not
exercise the degree of care necessary for and required of an under-
writer to satisfy himself as to the accuracy and adequacy of the pros-
pectus. His investigation consisted of (1) visits to two of the regis-
trant’s three tracts of land, (2) an examination of a list of registrant’s
stockholders and (3) the obtaining of a credit report on the registrant’s
president. As to all other matters in connection with the registration
statement, the underwriter apparently relied only on representations
of the registrant’s management. The Commission referred to a report,
which preceded the passage of the Act, in which the Congress recog-
nized that the high standards of honesty, care and competence required
of fiduciaries were responsibilities assumed by reputable investment
bankers.* The Commission also cited various provisions in the Securi-
ties Act and the Securities Exchange Act which imposed upon under-
writers a responsibility to conform to those standards upon pain of
severe civil liability or revocation of broker-dealer registration.

Doman Helicopters, Inc.—The registrant was organized in 1945
for the purpose of developing certain inventions in the field of heli-
copter rotor construction. It had never engaged in any substantial
manufacturing activity and had never earned a profit. Its financial
history had been marked by continual difficulties and by the repeated
conversion of creditors’ rights into common stock positions. Its future
plans were predicated on a proposed helicopter to be called the D-
10B, which was intended to be a variant of an earlier model, two
prototypes of which had been sold to and tested by the Defense Depart-
ment. After testing these earlier prototypes and after making an
extensive study of the registrant’s rotor system, the Department of
Defense had found “no significant advantages in the Doman rotor
system over other types.”

On April 19, 1962, registrant filed a registration statement with
respect to 681,971 shares of its common stock to be offered to the public

< H. Rept. No. 85, 73d Cong., 1st Sess. (1833) atp. 5.
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without the aid of underwriters. At that time its liabilities were in
excess of its assets and its shares had a book value of minus 30 cents
per share. This book value would have increased to 55 cents per share
it all of the shares covered by the registration statement had been sold
at the proposed offering price. Purchasers would therefore have suf-
fered a substantial immediate dilution, the benefit of which would
have inured entirely to the existing stockholders.

The cover page of the prospectus stated that the shares were being
offered as a speculation and referred the reader to a section headed
“The Company,” which summarized the registrant’s poor financial
history and stated that it was then insolvent, but which made no
reference to the dilution aspects of the offering, to the fact that there
was no D-10B in existence, or to the history of the registrant’s deal-
ings with the Defense Department. Elsewhere in the prospectus a
passing reference was made to the registrant’s unsuccessful efforts to
secure military markets for its helicopters. But neither the nature
of those efforts, which had in fact been strenuous and persistent, nor
the Department’s adverse action with respect to them was disclosed.
The prospectus spoke of the D-10B as though it were an existing
helicopter and claimed that it was superior to other helicopters with-
out ever disclosing that it had never been flown, tested or even as-
sembled in prototype form. The prospectus claimed that the reg-
istrant’s hingeless rotor system was superior to other devices, stated
that it was the “only fully developed and proven helicopter design
concept” that did not involve the use of hinges, and implied that the
system was protected by an elaborate patent structure. It did not
disclose the fact that the system had never been subjected to normal
day to day usage and made no mention of the fact that two of the
registrant’s competitors were developing hingeless rotor systems, some-
thing that the registrant’s patents did not preclude them from doing.
Moreover, during the course of the stop order proceedings the reg-
istrant conceded that hingelessness was not in itself meaningful and
that the discussion of hingelessness in the prospectus was incomplete.

The Commission issued a stop order that suspended the effectiveness
of the registration statement® It found that there was no adequate
factual foundation for the registrant’s claims with respect to the
merits of the D-10B and its hingeless rotor system. The failure to
disclose the facts that the Department of Defense had found regis-
trant’s hingeless rotor system to be devoid of any special merit was
held a material omission. The registrant argued that it was under
no duty to disclose the Defense Department findings because the per-
sons who made them were biased and incompetent and because it did

§ Securities Act Release No. 4594 (March 27, 1963).
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not intend to sell to the military. The Commission disagreed, hold-
ing that: “Irrespective of the correctness of the Department’s con-
clusions, they constitute a determination by the technical staff and
responsible authorities of the largest single purchaser of helicopters
that for their purposes registrant’s rotor system has no special merit.
Such determination was a significant adverse factor, and the failure
to disclose it rendered the prospectus misleading.”

The Commission also found, among other deficiencies, that the
prospectus “presented an incomplete and distorted portrayal of the
complex of risk elements involved,” that “it was essential that the
speculative aspects of registrant’s business and the dilution aspects
of the offering be set forth and described concisely and lucidly at the
very outset of the prospectus under an appropriate caption directing
attention to the fact that special risks are present,” and that neither
the heading “The Company” used in the body of the prospectus nor
the statement on its cover page that the securities were offered as
a speculation was sufficient to serve that purpose.

Registrant argued that the registration statement against which
the proceeding was directed was a mere “preliminary filing,” which
it had always intended to amend, contended that the proceeding had
been prematurely brought since no letter of comment had been sent
by the Commission’s staff, and asked the Commission to deem the
registration statement to have been superseded by an amended regis-
tration statement filed while the hearings were in progress. The
Commission held that registrant’s “preliminary filing” concept had
no statutory basis, that “registrants are under a duty to make every
effort to see to it that their initial filings measure up to the standards
prescribed by the Act,” and that letters of comment were merely in-
formal administrative aids “developed . . . for the purpose of assist-
ing those registrants who have conscientiously attempted to comply
with the Act,” which are “not generally employed where the defi-
ciencies appear to stem from careless disregard of the statutes and rules
or a deliberate attempt to conceal or mislead or where the Commission
deems formal proceedings necessary in the public interest.” With
respect to the assertedly curative amendment that had been filed after
the institution of the proceeding, the Commission pointed out that
it considers such amendments only when it is of the opinion that such
consideration will be in the best interests of investors and of the public.
It concluded that this was not such a case in view of the serious char-
acter of the deficiencies, the large amount of the registrant’s stock
outstanding and held by approximately 8,000 public investors, the fact
that the misleading information in the registration statement had
been a matter of public record on which investors might have relied,



TWENTY-NINTH ANNUAL REPORT 31

and the further facts that the registrant had done nothing to advise
its stockholders and investors generally of the misleading character
of the information in the registration statement, and that the amend-
ment was itself misleading and inadequate.

EXAMINATIONS AND INVESTIGATIONS

The Commission is authorized by Section 8(e) of the Act to make
an examination in order to determine whether a stop order proceed-
ing should be instituted under Section 8(d). For this purpose the
Commission is empowered to examine witnesses and require the pro-
duction of pertinent documents. The Commission is also authorized
by Section 20(a) of the Act to make an investigation to determine
whether any provision of the Act or of any rule or regulation pre-
scribed thereunder has been or is about to be violated. In appropriate
cases, investigations are instituted under this Section as an expeditious
means of determining whether a registration statement is false or mis-
leading or omits to state any material fact. The following table
indicates the number of such examinations and investigations with
which the Commission was concerned during the fiscal year:

Investigations pending at beginning of fisecal year._______________ 27
Investigations initiated during the fiscal year____________________ 20

o 47
Investigations closed during the fiscal year.____ . _________.___ 12
Investigations pending at the close of the fiscal year. _________________ 36

EXEMPTION FROM REGISTRATION OF SMALL ISSUES

The Commission is authorized under Section 3(b) of the Securities
Act to exempt, by its rules and regulations and subject to such terms
and conditions as it may prescribe therein, any class of securities from
registration under the Act, if it finds that the enforcement of the reg-
istration provisions of the Act with respect to such securities is not
necessary in the public interest and for the protection of investors
by reason of the small amount involved or the limited character of the
public offering. The statute imposes a maximum limitation of $300,-
000 upon the size of the issues which may be exempted by the Com-
mission in the exercise of this power.

Acting under this authority, the Commission has adopted the fol-
lowing exemptive rules and regulations:

Rule 234: Exemption of first lien notes.
Rule 235: Exemption of securities of cooperative housing corporations.

Rule 236: Exemption of shares offered in connection with certain trans-
actions.
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Regulation A: General exemption for United States and Canadian issues
up to $300,000.

Regulation B: Exemption for fractional undivided interests in oil or gas
rights up to $100,000.

Regulation F: Exemption for assessments on assessable stock and for
assessable stock offered or sold to realize the amount of assessment
thereon.

Under Section 3(c) of the Securities Act, which was added by
Section 307(a) of the Small Business Investment Act of 1958, the
Commission is authorized to adopt rules and regulations exempting
securities issued by a company which is operating or proposes to oper-
ate as a small business investment company under the Small Business
Investment Act. Acting pursuant to this authority, the Commission
has adopted a Regulation E which exempts upon certain terms and
conditions limited amounts of securities issued by any small business
investment company which is registered under the Investment Com-
pany Act of 1940. This regulation is substantially similar to the one
provided by Regulation A adopted under Section 3(b) of the Act.

Exemption from registration under Section 8(b) or 3(c) of the Act
does not carry any exemption from the civil liabilities for false and
misleading statements imposed upon any person by Section 12(2)
or from the criminal liabilities for fraud imposed upon any person by
Section 17 of the Act.

Exempt Offerings Under Regulation A

The general exemption under Section 3 (b) is embodied in Regulation
A, Rules 251-263 under the Act, which permits a company to obtain
needed capital not in excess of $300,000 (including underwriting com-
missions) in any 1 year from a public offering of its securities without
Tegistration, if the company complies with certain requirements.
Secondary offerings by control persons are limited under the regula-
tion to $100,000 in a year for any one such person, but a total of
$300,000 for all such persons and the issuer. Regulation A requires
that the issuer file a notification supplying basic information about the
company, certain exhibits, and an offering circular which must be used
in offering the securities. However, in the case of a company with an
earnings history which is making an offering not in excess of $50,000
an offering circular need not be used. A notification is filed with the
Regional Office of the Commission in the region in which the company
has its principal place of business.

During the 1963 fiscal year, 517 notifications were filed under Regu-
lation A, covering proposed offerings of $101,040,982, compared with
1,065 notifications covering proposed offerings of $237,238,600 in the
1962 fiscal year. Included in the 1963 total were 34 notifications cover-
ing stock offerings of $3,819,980 with respect to companies engaged
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in the exploratory oil and gas business, 21 notifications covering offer-
ings of $5,035,410 by mining companies and 16 notifications covering
offerings of $3,414,548 by companies featuring new inventions, products
or processes.

The following table sets forth various features of the Regulation A
offerings during the past 3 fiscal years:

Offerings Under Regulation A

Fiscal year
1963 1962 1961

Size:

$100,000 OF eSS .o cmemen - 143 160 165

Over $100,000 but not over $200,000 R R——— 104 208 201

Over $200,000 but not over $300,000 PR 270 897 691

517 1,065 1,057

Underwriters:

Commercial underwniters used. e 108 528 511

Officers, directors, or others as underwriters and no underwriters....__| 409 537 546
Offerors.

Issuing companies e mmm eI 476 1, 000 1,006

Stockholders - 5 34 24 28

Issuers and stockholders jointly. = 7 41 23

Suspension of Exemption

Regulation A provides for the suspension of an exemption there-
under where, in general, the exemption is sought for securities for
which the regulation provides no exemption or where the offering is
not made in accordance with the terms and conditions of the regulation
or with prescribed disclosure standards. Following the issuance of a
temporary suspension order by the Commission, the respondents may
request a hearing to determine whether the temporary suspension
should be vacated or made permanent. If no hearing is requested
within 30 days after the entry of the temporary suspension order and
none is ordered by the Commission on its own motion, the temporary
suspension order becomes permanent.

During the 1963 fiscal year, temporary suspension orders were issued
in 53 cases, which, added to the 81 cases pending at the beginning of
the year, resulted in a total of 84 cases for disposition. Of these, the
temporary suspension order was vacated in 2 cases and became perma-
nent in 55: in 27 by lapse of time, in 20 by withdrawal of the request
for hearing, and in 8 after hearing. Thus, there were 27 cases pending
at the end of the fiscal year.

One of the cases disposed of during the year is summarized below
to illustrate the type of misrepresentations and other noncompliance
with the regulation which led to the issuance of suspension orders.

717-943—84—4
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General Aeromation, Inc.—General Aeromation filed a notifica-
tion and offering circular under Regulation A in March 1960, relating
to a proposed public offering of 84,450 shares of common stock at $3
per share. The company proposed to develop and market a self-
powered vehicle, invented by Henry J. Wiebe, the issuer’s president,
and named “Romatt,” which was designed to transport aircraft to and
from various airport locations such as hangars and runways. One
version of the vehicle was designed for commercial use and another
for military use. The offering circular included a letter from the
issuer’s patent attorney to the effect that the Air Force and com-
mercial airlines were “desperately” in need of ground handling equip-
ment, and the circular stated that the device had been checked by com-
petent industry sources, that no satisfactory ground equipment of com-
parable nature was available, and that no direct known competition
existed employing the Romatt method of moving heavy aircraft on the
ground. The offering circular projected a military market of up to
1,000 Romatt-type vehicles and stated that the issuer expected to mar-
ket or lease a considerable number of units to commercial airlines “as
they are manufactured and . . . tested.”

In its order suspending the exemption for this offering, the Com-
mission held that these representations were false or misleading.® It
found that, at the time of filing, both commercial and military aircraft
were being handled by specially designed ground equipment which
was considered to be reasonably adequate. During 1958, the Air
Force had issued a request for proposals for the development of
ground equipment which would meet certain performance specifica-
tions, but several proposals submitted by Wiebe and the issuer had
been rejected. There was no tangible evidence of prospects of ac-
ceptance of the vehicle for commercial use, and at the time of the
filing, no commercial model had been completed, tested or demon-
strated in actual operation.

The Commission stated that, regardless of whether the issuer in
good faith believed in the merits and potential success of its product,
it must make an adequate, accurate and fair presentation of all ma-
terial factors so that public investors may be able to decide for them-
selves whether to invest. It further stated that the presentation of
an optimistic picture of the issuer’s prospects, -though qualified by
certain general concessions, but without disclosure of significant
adverse information, created a materially misleading picture even
though individual representations in angther context might not be
objectionable,

¢ Securities Act Release No. 4538 (September 19, 1962).
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The Commission rejected certain evidence proffered by the issuer
after the recommended decision of the hearing examiner and excep-
tions thereto had been filed, which assertedly reflected certain favor-
able developments. It pointed out that its findings were based on
the deficiencies of the offering circular at the time it was filed and that
subsequent developments could not remedy prior misstatements and
failures to state adverse material facts.

In addition to the misstatements discussed above, the Commission
found that there were a number of other misstatements in the offering
circular, that the aggregate offering price exceeded $300,000, and that
offering circulars were mailed out earlier than permitted.

Exempt Offerings Under Regulation B

During the fiscal year ended June 30, 1963, 231 offering sheets and
218 amendments thereto were filed pursuant to Regulation B and were
examined by the Oil and Gas Section of the Commission’s Division
of Corporation Finance. During the 1962 and 1961 fiscal years, 229
and 261 offering sheets, respectively, were filed. The following table
indicates the nature and number of Commission orders issued in con-
nection with such filings during the fiscal years 1961-63. The balance
of the offering sheets filed became effective without order.

Action taken on offering sheets filed under Regulation B

Fiscal years
1963 1062 1961

Temporary suspension orders (under Rule 340(8)) - oo ocoomea . 25 34 18
Orders terminating proceeding after amendment e 13 9 6
Ordeés consenting to withdrawal of offering sheet and terminating pro- s

CeeINg _ oo emmcmmcmmeaee 1
Ort}ilers ngermanently suspending the effectiveness of filing of offering 1

F3 1113 Uy
Notice of opportunity for hearing (under Rule340(b))_________ | 8 _
Notice and order for hearing (pursuant to Rule 340(b)) - oo . 1
Orders fixing effective date of amendment (no proceeding pending).__.__.. 153 138 188
Orders consenting to withdrawal of offering sheet (no proceeding pending) .. 12 11 7

Total number of orders__ 216 197 188

Exempt Offerings Under Regulation E

Regulation E provides a conditional exemption from registration
under the Securities Act of 1933 for securities of small business in-
vestment companies which are licensed under the Small Business
Investment Act of 1958, or which have received the preliminary ap-
proval of the Small Business Administration and have been notified
by the Administration that they may submit an application for such
a license.

The Regulation, which is similar in many respects to the general
exemption provided by Regulation A, requires the filing of a notifica-
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tion with the Commission and, except in the case of offerings not in
excess of $50,000, the filing and use of an offering circular containing
certain specified information.

Regulation E provides for the suspension of the exemption in par-
ticular cases if the Commission finds that any of the terms and condi-
tions of the regulation have not been met or complied with.

During the 1963 fiscal year, one notification was filed under Regu-
lation E, covering a proposed offering of $264,000, and became
effective.

Exempt Offerings Under Regulation F

Regulation F provides an exemption from registration under the
Securities Act for assessments levied upon assessable stock and for
delinquent assessment sales in amounts not exceeding $300,000 in any
one year. It requires the filing of a simple notification giving brief
information with respect to the issuer, its management, principal se-
curlty holders, recent and proposed assessments and other security
issues. The Regulation requires a company to send to its stockholders,
or otherwise publish, a statement of the purposes for which the pro-
ceeds from the assessment are proposed to be used. If the issuer
should employ any other sales literature in connection with the as-
sessment, copies of such literature must be filed with the Commission.

During the 1963 fiscal year, 35 notifications were filed under Regu-
lation F, covering assessments of $937,425. Regulation F notifica-
tions were filed in three of the nine regional offices of the Commission :
Denver, San Francisco and Seattle. Underwriters were not em-
ployed in any of the Regulation F assessments.

Regulation F provides for the suspension of an exemption there-
under, as in Regulation A, where the Regulation provides no exemp-
tion or where the offering is not made in accordance with the terms
and conditions of the Regulation or in accordance with prescribed
disclosure standards.

One Regulation F filing was temporarily suspended in the fiscal
year 1963. No hearing was requested and none was ordered by the
Commission, with the result that the suspension order became
permanent, on the 30th day after itsentry.



PART V

ADMINISTRATION OF THE SECURITIES EXCHANGE ACT OF
1934

The Securities Exchange Act of 1984 provides for the registration
and regulation of securities exchanges and the registration of securi-
ties listed on such exchanges and it establishes, for issuers of securi-
ties so registered, financial and other reporting requirements,
regulation of proxy solicitations and requirements with respect to
trading by directors, officers and principal security holders. The
Act also provides for the registration and regulation of national
securities associations and of brokers and dealers doing business in
the over-the-counter market, contains provisions designed to prevent
fraudulent, deceptive and manipulative acts and practices on the
exchanges and in the over-the-counter markets and authorizes the
Federal Reserve Board to regulate the use of credit in securities
transactions. The purpose of these statutory requirements is to en-
sure the maintenance of fair and honest markets in securities trans-
actions on the organized exchanges and in the over-the-counter
markets.

REGULATION OF EXCHANGES AND EXCHANGE TRADING

Registration and Exemption of Exchanges

As of June 30, 1963, 14 stock exchanges were registered under the
Exchange Act as national securities exchanges:

American Stock Exchange New York Stock Exchange

Boston Stock Exchange Pacific Coast Stock Exchange

Chicago Board of Trade Philadelphia-Baltimore-Washington
Stock Exchange

Cincinnati Stock Exchange Pittsburgh Stock Exchange

Detroit Stock Exchange Salt Lake Stock Exchange

Midwest Stock Exchange San Francisco Mining Exchange

National Stock Exchange Spokane Stock Exchange

Four exchanges were exempted from registration by the Commis-
sion pursuant to Section 5 of the Act:

Colorado Springs Stock Exchange Richmond Stock Exchange
Honolulu Stock Exchange Wheeling Stock Exchange

37
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Disciplinary Action

Each national securities exchange reports to the Commission disci-
plinary actions taken against any member, member firm, or person
connected therewith, for violation of any rule of the exchange, of the
Securities Exchange Act, or of any rule or regulation thereunder.
During the year 9 exchanges reported 75 cases of such disciplinary
actions, including imposition of fines ranging from $50 to $5,000 in
34 cases, with total fines aggregating $58,350; the suspension from
membership of 4 member firms and 15 individuals, 2 of whom also had
their specialist registration revoked; the expulsion of 3 individual
members and 1 allied member ; the revocation of the registration of 1
member as an odd-lot and round-lot dealer; and the censure of a num-
ber of individuals and firms. Various other sanctions were imposed
against registered representatives and other employees of member
firms.

REGISTRATION OF SECURITIES ON EXCHANGES

Unless a security is registered under the Exchange Act or is exempt
from such registration it is unlawful for a member of a national se-
curities exchange or a broker or dealer to effect any transaction in
the security on an exchange. In general, the Act exempts from regis-
tration obligations issued or guaranteed by a state or the Federal Gov-
ernment or by certain subdivisions or agencies thereof and authorizes
the Commission to adopt rules and regulations exempting such other
securities as the Commission may find necessary or appropriate to ex-
empt in the public interest or for the protection of investors. Under
this authority the Commission has exempted securities of certain banks,
certain securities secured by property or leasehold interests, certain
warrants and, on a temporary basis, certain securities issued in sub-
stitution for or in addition to listed securities.

Pursuant to Section 12 of the Exchange Act, an issuer may register
a class of securities on an exchange by filing with the Commission and
the exchange an application which discloses pertinent information con-
cerning the issuer and its affairs. Information must be furnished
regarding the issuer’s business and capital structure, the terms of its
securities, the persons who manage or control its affairs, the remunera-
tion paid to its officers and directors, and the allotment of options,
bonuses and profit-sharing plans, and financial statements certified
by independent accountants must be filed as part of the application.

Form 10 is the form used for registration by most commercial and
industrial companies. There are specialized forms for certain types of
securities, such as voting trust certificates, certificates of deposit and
securities of foreign governments.
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Section 13 requires issuers having securities registered on an ex-
change to file periodic reports keeping current the information fur-
nished in the application for registration. These periodic reports
include annual reports, semi-annual reports, and current reports. The
principal annual report form is Form 10-K which is designed to keep
up-to-date the information furnished in applications filed on Form
10. Semi-annual reports required to be furnished on Form 9-K are
devoted chiefly to furnishing mid-year financial data. Current reports
on Form 8-K are required to be filed for each month in which any
of certain specified events have occurred. A report on this form deals
with matters such as changes in control of the registrant, important
acquisitions or dispositions of assets, the institution or termination of
important legal proceedings and important changes in the issuer’s capi-
tal securities or in the amount thereof outstanding.

Statistics Relating to Registration of Securities on Exchanges

As of June 80, 1963, a total of 2,417 issuers had 4,048 classes of se-
curities listed and registered on national securities exchanges, of which
2,835 were classified as stocks and 1,218 as bonds. Of these totals, 1,359
issuers had 1,578 stock issues and 1,135 bond issues listed and registered
on the New York Stock Exchange. Thus, 56 percent of the issuers,
56 percent of the stock issues and 94 percent of the bond issues were
on the New York Stock Exchange.

During the 1963 fiscal year, a total of 195 applications for registra-
tion of classes of securities on exchanges was filed. Securities were
listed and registered for the first time by 115 issuers; the registration
of all securities of 103 issuers was terminated.

The following table shows the number of reports filed during the
fiscal year pursuant to Section 13 of the Exchange Act and those filed
under Section 15(d) of the Act by issuers obligated to file reports by
reason of having publicly offered securities effectively registered un-
der the Securities Act of 1933. As of June 30, 1963, there were 2,827
such issuers, including 297 that were also registered as investment com-
panies under the Investment Company Act of 1940. The table also
includes the number of annual reports, quarterly reports and reports
to stockholders filed by issuers subject to the reporting requirements
of Section 30 of the Investment Company Act.
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Number of annual and other periodic reporis filed by issuers under the Securities
Exchange Act of 1984 and the Investment Company Act of 1940 during the fiscal
year ended June 30, 1963

Number of reports filed by

Over-the- Issuers

Lasted counter fihng Total
Type of reports issuers issuers reports reports
filing filng under Sec- filed
reports reports tion 30 of
under under |Investment
Section 13 | Section | Company
15(d) Act
Annual reports on Forms 10~-K, N-30A-1, etc 2,204 2,170
Semiannual reports on Form 9-K___.__.______.. 1,889 1,719
Current reports on Form 8-K______ 3,904 2,840

Quasrterly reports on Form 7-K
Quarterly reports on Form N-30B-1_. -
Reports to stockholders (Section 30(d)) - —- -

Total reports filed=——= e 8,068 6,920 2,308 17,386

4,904
3, 608
6,744
262
00
1,568

>

MARKET VALUE OF SECURITIES TRADED ON EXCHANGES

The market value on December 31, 1962, of all stocks and bonds
admitted to trading on one or more stock exchanges in the United
States was approximately $486,633,613,000.

Number of ] Market value
issues Dec. 31, 1962

Stocks:
New York Stock Exchange..
American Stock Exchange...

= 1,559 | $345, 846, 116, 000
= 1,018 24, 365, 144, 000

Exclusively on other exchanges____.. = 470 4,015, 773, 000
Total stock: + - 3,047 374,227,033, 000
Bonds: .
New York Stock Exchanges. __.____.____ = 1,202 { $111, 093, 563, 000
Amerjcan Stock Exchange = 84 1, 169, 762, 000
Exclusively on other exchanges_______.___ - 26 143, 265, 000
Total bonds. _ - I 1,312 112, 408, 580, 000
Total stocks and bonds.... = 4,359 486, 633, 613, 000

8 Bonds included 48 U.S. Government and New York State and City issues with $78,932,285,000 aggregate
market value.

The New York Stock Exchange and American Stock Exchange
figures were reported by those exchanges. There was no duplication
of issues between them. The figures for all other exchanges, which
are based on Commission compilations, represent the net number of
issues appearing only on such exchanges, excluding the many issues
which were also traded on one or the other of the New York ex-
changes. The number and market value of issues as shown exclude
those suspended from trading and a few others for which quotations
were not available. The number and market values as of December 31,
1962, of preferred and common stocks separately were as follows:
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Preferred stocks Common stocks

Number | Market value | Number | Market value

Listed on registered exchange 568 $9, 343, 888, 000 2,234 | $351, 093,190,000
All other stocks @ 48 469, 396, 000 197 13, 320, 559, 000
Total. se—ceee=ms seemme - e = sm s 616 9, 813, 284, 000 2,431 364, 413, 749,000

s Stocks admitted to unlisted trading privileges only or histed on exempted exchanges.

The 3,047 stock issues included over 9.9 billion shares of which over
9.4 billion were included in the 2,802 issues listed on registered
exchanges.

The New York Stock Exchange has reported aggregate market
values of all stock thereon monthly since December 31, 1924, when
the figure was $27.1 billion. The American Stock Exchange has
reported December 381, totals annually since 1936. Aggregates for
stocks exclusively on the remaining exchanges have been compiled as
of December 31, annually by the Commission since 1948.

Share values on exchanges, in billions of dollars

New York American | Exclusively
December 31, each year Stock Stock on other Total ¢
Exchange Exchange exchanges
1936 $50.9 $14.8 $74.7
1937 38.9 10 2 40,1
1938 A =% - 47.5 10.8 58.3
1939 == === 46.5 10.1 56.6
1040 41.9 8.8 50.5
1941 35.8 7.4 43.2
1942, e 38.8 7.8 46.6
1943 = = . 47.8 9.9 57.5
1044 5 . 55.5 11.2 66.7
1945 SRR 73.8 14.4 88.2
1046 5, seempa ey 68.6 13.2 81.8
147, == z 68.3 2.1 80.4
1048 1, . < 67.0 11.9 $30 81.9
1049-—. e 76.3 12.2 3.1 91.6
1 ST S A et : 93.8 13.9 3.3 111.0
1951 ———, - == 109. 5 16 &5 3.2 129.2
10520 == 120.5 16.9 3.1 140 5
h121:% b eepepepepeppepereieepeepetepey 117.3 153 2.8 135.4
1954 pmpnppe 169. 1 22.1 3.6 194.8
1085 o sos s e e s T e e e 207.7 27.1 4.0 238.8
1956 219.2 310 3.8 254.0
1957 == = = 195.6 25.5 3.1 224.2
1958 == = 276.7 31.7 4.3 312.7
1059 . 307.7 26 4 4.2 338.4
1960, TeemEmea~Ter-TEres 307.0 24.2 4.1 335.3
1961 frvmpey 387.8 330 5.3 426 2
1962. - 345.8 24,4 4.0 374.2

n; Total values 1936-47 inclusive are for the New York Stock Exchange and the American Stock Exchange
only.

Fiscal Year Share Values and Volumes

The aggregate market values of all stocks on the exchanges as of
June 30 annually, and the volumes of shares traded on the exchanges
in years to June 30, have been as follows:
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June 30, | Volumes in years to June 30
values
(billions)
Share volume | Dollar volume

1955 .8 , 383,000 | $36, 878, 540,000
1956 250.0 | 1,217,935, 000 , 226, 682, 000
1957 262.0 | 1,210,807,000 | 32,929,671,000
1958 257.9 | 1,200,274,000 | 3 , 129,
1959 337.6 1, 806, 810, 51, 577,195,000
196022 - p— 327.8 | 1,456,919,000 | 47,705,837,000
1961 381.0 | 1,971,508,000 | 57,029,271,000
1962 s 330.0 | 1,796,810,000 | 58,348, 768,000
1963 414.0 | 1,700,456,000 | 54,369, 863,000

The June 30 values were as reported by the New York Stock Fx-
change and as estimated for all other exchanges. Volumes included
shares, warrants and rights. Comprehensive statistics of volumes on
exchanges are included among the appendix tables in this Annual
Report. Aggregate market values over the years are not strictly com-
parable, since they do not indicate to what extent changes are due to
new listings, mergers into listed companies, removals from listing,
and the like.

Foreign Stock on Exchanges

The market value on December 31, 1962, of all shares and certificates
representing foreign stocks on the stock exchanges was reported at
about $12.7 billion, of which $10.7 billion represented Canadian and
$2.0 billion represented other foreign stocks. The market values of
the entire Canadian stock issues were included in these aggregates.
Most of the other foreign stocks were represented by American Deposi-
tary Receipts or American shares, only the outstanding amounts of
which were used in determining market values.

Foreign stocks on exchanges

) Canadian Other Foreign Total
December 31, 1962
Issues Value Issues Value Issues Value
Exchanges:
New York. o ooocaeeeo 12 | $4,210,072,000 13 | $1, 779, 750,000 25 | $5,089,831,000
g1t 6,453,681,000 38 207, 139,000 127 6, 660, 820, 000
1 539, 000 2 10, 850, 000 3 11, 189, 000
104 | 10, 664, 292,000 51 | 1,997, 548,000 155 { 12,661, 840,000

The number of foreign stocks on the exchanges has declined some-
what in recent years, owing principally to a reduction on the
American Stock Exchange from 152 in 1956, to 127 in 1962. Trading
in foreign stocks has fallen from 42.4 percent of the reported share
volume on this Exchange in 1956, to 18.1 percent in 1962.
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Trading in foreign stocks on the New York Stock Exchange repre-
sented about 8.4 percent of the reported share volume thereon in 1956,
and about 3 percent in 1962.

Reported volumes in foreign shares during 1962 consisted of about
43.5 million Canadian shares and 12.5 million other foreign shares
on the American Stock Exchange and about 10 million Canadian
shares and 19 million other foreign shares on the New York Stock
Exchange. While the share volume on the American exceeded that
on the New York Stock Exchange, it would appear that in view of
higher average share prices, the latter Exchange had a greater dollar
volume in foreign shares.

Comparative Exchange Statistics

The number of stocks on the New York and American Stock Ex-
changes has continued to increase, while the aggregate number of
stocks exclusively on the other exchanges has continued to decline, in
recent years.

Net number of stocks on exchanges

New York American | Exclusively | Total stocks
June 30 Stock Stock on other |onexchanges
Exchange Exchange exchanges

1,242 1,079 1,289 3,610
1,293 895 951 3,139
1,484 779 775 3,038
1,543 815 686 3,044
1,532 931 555 3,018
1,546 977 519 3,042
1,665 1,033 493 3,001
1,579 1,025 476 3,080

Aggregate share values on the New York Stock Exchange have rep-
resented an increasing proportion of total share values on all the ex-
changes, at least since 1948, when our series on total share values on
the exchanges was established.

Share values on exchanges, in percentages

New Ygrk American | Exclusively

December 31 Stocl Stock on other

Exchange Exchange exchanges
(171 SR 81,81 14.53 3.68
950, - 84 50 12.52 2 98
1952 5 85.77 12.02 2.21
1954 == 86 81 11.34 1.85
1956 . 86 30 12 20 1.50
1958 - = 83.49 10.14 1.37
196020 ———— - 91. 86 7.22 1.22
| £y I 92.41 6.52 1.07

The ratio of share volume on the regional exchanges to the total
on all exchanges has declined over the years. The regional exchange
percentage of dollar volume has remained fairly constant. In the
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following presentation, shares, warrants and rights are included.
Annual data since 1935 are shown in appendix table 10.

Annual sales of stock on exchanges

Percent of share volume Percent of dollar volume
Calendar year
New York | American | All Other | New York | American | All Other
1940 75.44 13.20 11.36 85 17 7.68 7.15
1945 - 65 87 21.31 12.82 82 75 10.81 6 44
19, 76 32 13.54 10.14 85.901 6 85 7.24
195527 - 68.85 19.19 11 96 86 31 6 98 6.71
1960_______ 68 48 22,27 9 25 83.81 9 35 6 84
196 = 64.99 25. 58 9.43 82,44 10.71 6 85
1962 e == - 71 32 20 12 8.56 86 32 6 81 6 87
1st 6 months 1963 .. ____.__ 73 55 18 30 815 86.45 6.04 7.51

Comparative Over-The-Counter Statistics

So far as can be ascertained from the standard securities manuals
and from reports to the Commission, there were, as of December 31,
1962, about 4,458 stocks with 300 holders or more, of about 4,136
domestic companies, which were quoted only in the over-the-counter
market. These stocks had an aggregate market value of about $90.1
billion, including $23.4 billion for bank stocks, $21.0 billion for in-
surance stocks, and $45.7 billion for industrial, utility, and other
miscellaneous stocks. Registered investment companies are not in-
cluded in this compilation.

Ownership of over-the-counter stocks tends to be more concentrated
in officers, directors, and other controlling persons than in the case
of listed securities, and in some instances the concentration is heavy.

Over-the-counter stocks referred to in the text, as of Dec. 81, 1962

Stocks Issuers | Market values

Reporting pursuant to Section 15(d):

Miscellaneous._ .= - T o= 1,900 1,698 | $23, 849, 286,000

Insurance... —— =l rmemeroeee=s 130 125 5, 820, 400, 000
Reporting for other reasons:s .

Miscellaneous-—======- == 147 115 |  4,817,370,000

2,177 1,038 | 34,487,056,000

- 2 = 1,224 1,147 | 17,040,987,000

212 208 | 15,195, 900,000

: S 845 843 | 23,359, 300,000

2,281 2,198 | 55,596, 187,000

Total. T il 4,458 4,136 | 90,083, 243,000

s These companies have other issues listed on stock exchanges.
In addition to the stocks mentioned above, there is a large number
of actively quoted stocks of companies so small as not to require
continuous reporting to the Commission, and whose coverage by the
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standard securities manuals is generally limited to brief announce-
ments of the circumstances of the offerings. Their number was in
excess of 1,000 on December 31, 1962, at which time they constituted
about 25 percent of the actively quoted stocks in the National Quo-
tation Bureau services. These stocks may be presumed to have over
300 holders each. There is a further indeterminate number of stocks
with over 300 holders, inactively quoted or not publicly quoted. So
far as can be ascertained, these are for the most part stocks of small
companies.

A comprehensive view of the number of securities quoted over the
counter at any one time is afforded by data supplied by the National
Quotation Bureau, which is the principal purveyor of over-the-
counter quotations in the United States. The following table shows
the number of stocks quoted in the daily service and the correspond-
ing aggregate number of dealer listings, as reported for a day around
January 15th annually.

Number of stocks and dealer listings around January 15th

Stocks @ Dealer listings

1959 ______ oo emna o emaan -] 6,121 23,964
1960 Tl el ﬂ 6,551 25,950
1961 . - 6,918 28,270
1962 . . 8,127 35,050
963 s 8.177 34,482

# The number annually since 1925 is shown on p. 72 of our 26th Annual Report (1960).

About half of the stocks show substantial concentration of dealer
listings, including both bids and offers. Many of the remainder are
quoted only on the bid side, indicating sporadic dealings. Some are
listed on domestic or Canadian stock exchanges.

Reporting Under Section 15(d)

Issuers reporting pursuant to Section 15(d) of the Exchange Act
continue to increase in number notwithstanding numerous reductions
occasioned by listings on the exchanges or absorption into other com-
panies by purchase of assets or mergers. The number of such issuers
increased from 2,485 on December 81, 1961, to 2,647 on December 381,
1962. The 2,647 reporting issuers included 1,887 having $34.7 billion
aggregate market value of stocks. The remaining 760 issuers included
partnerships, voting trusts duplicative of listed shares, stock purchase
and employees savings plans, companies with only bonds in public
hands, registered investment companies, and numerous issuers for
whose shares no quotation was available, including a considerable
number registering in 1962 but not offering their shares until 1963.
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Issuers reporting under Section 15(d) as of December 31, 1962 ¢

Stocks Issuers | Market values

Over the counter

MiSCellANeOUS - - e o o oo me ot oo cccmmemeen 1,900 1,698 | $23, 849,286, 000
Insurance 130 125 5,820, 400, 000
Foreign 37 34 1, 854, 100, 000

2,067 1,857 | 31, 523, 786,000

On stock exchanges: b

Miscellaneous —— 2

7 25 671,200, 000

Insurance 3 3 1, 161, 900, 000
Foreign 2 2 1,297, 600, 000
32 30 3, 130, 700, 000

Total 2,099 1,887 | 34,654, 486,000

s Includes only issuers with stocks for which quotations were available.

® These issuers had stocks with only unhsted trading privileges on exchanges. They also had 20 stocks
aggregating $827,300,000 winch were only over the counter, which amount has been included in the over-
the-counter showing of market values above.
Foreign Stocks Traded Over the Counter

About 150 foreign stocks, or American shares representing foreign

stocks, were so actively quoted in the American over-the-counter
markets at the close of 1962, as to suggest the likelihood of active daily
trading therein in the United States. In addition, there are many for-
eign stocks which are less actively quoted in the domestic over-the-

counter markets.

DELISTING OF SECURITIES FROM EXCHANGES

Pursuant to Rule 12d2-2 (Rule 12d2-1(b) until amended Febru-
ary 15, 1963) under Section 12(d) of the Securities Exchange Act,
an exchange may apply to the Commission to strike securities or
an issuer may apply to withdraw its securities from exchange listing
and registration. During the fiscal year ended June 30, 1963, the
Commission granted applications to remove 68 stocks, representing
63 issuers, from listing and registration. Since 2 stocks were each
delisted by two exchanges, there was a total of 70 removals. The
removals were as follows:

Applications filed by: Stocks
New York Stock Exchange. _ - e 14
American Stock Exchange___ . 23
Cincinnati Stock Exchange. - _ i aaeaaas 3
Midwest Stock Exchange_ ____ e 4
Pacific Coast Stock Exchange._ .. o oo 1
Philadelphia-Baltimore-Washington Stock Exchange________.___.___ 5
Pittsburgh Stock Exchange. . __ ... 1
Salt Lake Stock Exchange.__ o eeces 15
San Francisco Mining Exchange. . o o ceeeaa 3
Issuer. . e 1

Total. . e e e e ———— e e ———— 70
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In accordance with the practice in recent years, practically all of the
delisting applications were filed by exchanges. The single removal
resulting from an issuer’s application removed from the American
Stock Exchange a Canadian stock whose principal exchange market
was in Toronto.

The considerable number of delistings by the American Stock Ex-
change and the Salt Lake Stock Exchange was a result of the adop-
tion by those exchanges, during the 1962 fiscal year, of new rules
and criteria for retention of listed status thereon.

Delisting Proceedings Under Section 19(a)

Section 19(a)(2) authorizes the Commission to suspend for a
period not exceeding 12 months, or to withdraw, the registration of
a security on a national securities exchange if, in its opinion, such
action is necessary or appropriate for the protection of investors
and, after notice and opportunity for hearing, the Commission finds
that the issuer of the security has failed to comply with any pro-
vision of the Aect or the rules and regulations thereunder. The
following table indicates the number of such proceedings with which
the Commission was concerned during the 1963 fiscal year.

Proceedings pending at the beginning of the fiscal year_ . _________ 2
Proceedings initiated during the fiscal year._____________________ 1
—_ 3
Proceedings terminated during the fiscal year:
By order withdrawing security from registration.______.____________ 1
Proceedings pending at the end of the fiscal year__ ____________________ 2

Section 19(a) (4) authorizes the Commission summarily to suspend
trading in any registered security on a national securities exchange
for a period not exceeding 10 days if, in its opinion, such action is
necessary or appropriate for the protection of investors and the
public interest so requires. During the 1963 fiscal year the Com-
mission used this authority in three instances. One of these suspen-
sions remained in effect at the end of the fiscal year.

UNLISTED TRADING PRIVILEGES ON EXCHANGES

Stocks with unlisted trading privileges on exchanges which are not
also listed and registered on other exchanges continued to decline in
number, from 187 on June 30, 1962, to 168 on June 30, 1963. The
American Stock Exchange accounted for 17 of the 19 removals. The
Pacific Coast Stock Exchange accounted for the balance of the remov-
als, leaving only 2 stocks thereon in the strictly unlisted category.

1 See 28th Annual Report, p. 50.
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The distribution of unlisted stocks and share volumes therein among
the exchanges is shown in Appendix Table 8 of this annual report.

The reported volume of trading on the exchanges in stocks with only
unlisted trading privileges for the calendar year 1962, was about
28,135,000 shares or about 1.7 percent of the total share volume on all
the exchanges. About 90.5 percent of this volume was on the Ameri-
can Stock Exchange, 8.2 percent was on the Pacific Coast Stock Ex-
change, and 3 other exchanges contributed the remaining 1.3 percent.
The share volume in these stocks represented about 7.6 percent of the
total share volume on the American Stock Exchange and about 4.6
percent of that on the Pacific Coast Stock Exchange.

Unlisted trading privileges on some exchanges in stocks listed and
registered on other exchanges numbered 1,570 on June 30, 1963. The
volume of unlisted trading in these stocks, for the calendar year 1962,
was reported at about 49,252,000 shares. About 14.4 percent of this
volume was on the American Stock Exchange in stocks listed on
regional exchanges, and about 85.6 percent was on regional exchanges
in stocks listed on the New York or American Stock Exchanges.
While the 49,252,000 shares amounted to less than 3 percent of the
total share volume on all the exchanges, they constituted substantial
portions of the share volumes on the leading regional exchanges,
reaching about 79 percent on Boston, 69 percent on Philadelphia-
Baltimore-Washington, 68 percent on Cincinnati, 59 percent on
Detroit, 55 percent on Pittsburgh, 80 percent on Midwest, and 22
percent on Pacific Coast Stock Exchange.

Applications for Unlisted Trading Privileges

Applications by exchanges for unlisted trading privileges in stocks
listed on other exchanges, made pursuant to Rule 12f-1 under Section
12(f) of the Securities Exchange Act, were granted by the Com-
mission during the fiscal year ended June 30, 1963, as follows:

Stock exchange : e
Boston . o . e cmmmee 5
Cineinnati- . e 1
Detrolt. oo e 23
Pacific Coasb_ . e eecean 5
Philadelphia-Baltimore-Washington____ _ . _________.__ 15
Pittsburgh. . _ e 1

50

BLOCK DISTRIBUTIONS REPORTED BY EXCHANGES

The usual method of distributing blocks of listed securities consid-
ered too large for the auction market on the floor of an exchange is
to resort to “secondary distributions” over the counter after the close of
exchange trading.
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In an effort to keep as much as possible of this business on their
floors, the leading exchanges adopted Special Offering Plans commenc-
ing in 1942, and the somewhat more flexible Exchange Distribution
Plans commencing in 1953. The plans, declared effective by this Com-
mission, include an exemption from the anti-manipulative Rule 10b-2,
as set forth in paragraph (d) thereof, with respect to payment of com-
pensation in connection with the distribution of securities.

The largest number of Special Offerings was 87 in 1944, with $32,-
454,000 aggregate value. The number has declined through the years,
there being only 2 in 1961, aggregating $1,503,750, and 2 in 1962,
aggregating $587,650.

The largest number of Exchange Distributions was 57 in 1954, com-
pared with 41 in 1962. However, the $65,459,197 total in 1962 was
larger than in any previous year.

Secondary distributions, as reported since 1942, reached a peak of
$926,514,294 during the calendar year 1961, and declined to $658,-
780,395 during 1962.

Block Distributions Reported by Exchanges

Number | Shares in Shares sold Value
offer

12 months ended Dec. 31, 1962 «

Special offermgs 2 48,200 48, 200 $587, 650
Exchange distributions 41 2, 530, 851 2,345,076 65, 459, 197
Secondary distributions. 59 11,981,319 12, 143, 656 658, 780, 395

6 months ended June 30, 1963

Special offerings e
Exchange distributions 39 1,491,798 1,402,363 55,4586, 679
Secondary distributions 52 9,174,840 9, 529, 660 396, 651,376

& Details of these distributions appear in the Commission’s monthly Statistical Bulletins. Data for
prior years are shown in appendix table 11,

MANIPULATION AND STABILIZATION

Manipulation

The Exchange Act describes and prohibits certain forms of manipu-
lative activity in any security registered on a national securities ex-
change. The prohibited activities include wash sales and matched
orders effected for the purpose of creating a false or misleading
appearance of trading activity in, or with respect to the market for,
any such security; a series of transactions in which the price of such
security is raised or depressed, or in which actual or apparent active
trading is created for the purpose of inducing purchases or sales of
such security by others; circulation by a broker, dealer, seller, or buyer,
or by a person who receives consideration from a broker, dealer, seller

717-943—64——75
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or buyer, of information concerning market operations conducted for
a rise or a decline in the price of such security; and the making of
any false and misleading statement of material information by a
broker, dealer, seller, or buyer regarding such security for the purpose
of inducing purchases or sales. The Act also empowers the commis-
sion to adopt rules and regulations to define and prohibit the use
of these and other forms of manipulative activity in any security
registered on an exchange or traded over the counter.

The Commission’s market surveillance staff in its Division of Trad-
ing and Markets in Washington and in its New York Regional Office
and other field offices observes the tickertape quotations of securities
listed on the New York Stock Exchange and on the American Stock
Exchange, the sales and quotation sheets of the various regional ex-
changes, and the bid and asked prices published by the National Quota-
tion Bureau for about 6,000 unlisted securities to observe any unusual
and unexplained price variations or market activity. The financial
news ticker, leading newspapers, and various financial publications
and statistical services are also closely followed.

When unusual and unexplained market activity in a security is
observed, all known information regarding the security is examined
and a decision made as to the necessity for an investigation. Most
investigations are not made public so that no unfair reflection will be
cast on any persons or securities and the trading markets will not be
upset. These investigations, which are conducted by the Commis-
sion’s regional offices, take two forms. A preliminary investigation
or “quiz” is conducted to discover rapidly evidence of unlawful ac-
tivity. If it appears that more intensive investigation is necessary, a
formal order of investigation, which carries with it the right to sub-
poena witnesses and documents, is issued by the Commission. If
violations by a broker-dealer are discovered, the Commission may insti-
tute administrative proceedings to determine whether or not to revoke
his registration or suspend or expel him from membership in the
National Association of Securities Dealers, Inc., or from a national
securities exchange. The Commission may also seek an injunction
against any person violating the Exchange Act and it may refer in-
formation obtained in its investigation to the Department of Justice
recommending that persons violating the Act be eriminally prose-
cuted. In some cases, where the activities are essentially local in
character and state jurisdiction is not open to question, the informa-
tion obtained may be referred to state agencies for injunctive action
or criminal prosecution.

The following table shows the number of quizzes and investigations
pending at the beginning of fiscal 1963, the number initiated in fiscal
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1963, the number closed or completed during the same period, and
the number pending at the end of the fiscal year:

Trading investigations
Quizzes Investiga-
tions
Pending June 30, 1962 - 78 12
Initiated . o e emmacas 55 18
Total. > D 133 30
Closed or completed during fiscal year. ..o oo oocmmaooos 61 4
Changed to formal during fiscal year..___. reemccmm————— )13 PO
Total 79 4
Pending at end of fiscal year: . 54 26

When securities are to be offered to the public, their markets are
watched very closely to make sure that the price is not unlawfully
raised prior to or during the distribution. A total of 1,157 registered
offerings, having a value of $14.8 billion, and 517 offerings exempt
under Section 3(b) of the Securities Act, having a value of about
$101 million, were so observed during the fiscal year. A total of
162 other offerings, such as secondary distributions and distributions
of securities under special plans filed by the exchanges, having a
total value of $374 million, were also kept under surveillance.

Stabilization

Stabilization involves open-market purchases of securities to pre-
vent or retard a decline in the market price in order to facilitate a
distribution. It is permitted by the Exchange Act subject to the
restrictions provided by the Commission’s Rules 10b-6, 7and 8. These
rules are designed to confine stabilizing activity to that necessary
for the above purpose, to require proper disclosure and to prevent
unlawful manipulation.

During 1963 stabilizing was effected in connection with stock
offerings totaling 24,435,202 shares having an aggregate public offer-
ing price of $680,107,579 and bond offerings having a total offering
price of $216,689,800. In these offerings, stabilizing transactions
resulted in the purchase of 476,799 shares of stock at a cost of $12,603,-
474 and bonds at a cost of $3,019,225. In connection with the stabi-
lizing transactions, 4,337 stabilizing reports showing purchases and
sales of securities effected by persons conducting the distribution were
received and examined during the fiscal year.

INSIDERS’ SECURITY HOLDINGS AND TRANSACTIONS

Section 16 of the Act is designed to prevent the unfair use of
information by directors, officers and principal stockholders by giving
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publicity to their security holdings and transactions and by removing
the profit incentive in short-term trading by them in securities of their
company. Such persons by virtue of their position may have knowl-
edge of the company’s condition and prospects which is unavailable
to the general public and may be able to use such information to their
personal advantage in transactions in the company’s securities. Pro-
visions similar to those contained in Section 16 of the Act are also
contained in Section 17 of the Public Utility Holding Company Act
of 1935 and Section 30 of the Investment Company Act of 1940.

Ownership Reports

Section 16(a) of the Securities Exchange Act requires every per-
son who is a direct or indirect beneficial owner of more than 10 percent
of any class of equity securities (other than exempted securities) which
is registered on a national securities exchange, or who is a director
or officer of the issuer of such securities, to file reports with the Com-
mission and the exchange disclosing his ownership of the issuer’s
equity securities. ‘This information must be kept current by filing
subsequent reports for any month in which a change in his owner-
ship occurs. Similar reports are required by Section 17(a) of the
Public Utility Holding Company Act of officers and directors of
public utility holding companies and by Section 30(f) of the Invest-
ment Company Act of officers, directors, principal security holders,
members of advisory boards and investment advisers or affiliated
persons of investment advisers of registered closed-end investment
companies.

All ownership reports are available for public inspection as soon
as they are filed at the Commission’s office in Washington and reports
filed pursuant to Section 16(a) of the Securities Exchange Act may
also be inspected at the exchanges where copies of such reports are
filed. In addition, for the purpose of making the reported informa-
tion available to interested persons who may not be able to inspect
the reports in person, the Commission summarizes and publishes such
information in a monthly “Official Summary of Security Transactions
and Holdings,” which is distributed by the Government Printing Office
on a subscription basis. Subscriptions to this publication exceed
16,000.

During the fiscal year, 41,807 ownership reports were filed, a slight
decrease from the record high of 42,983 reports filed during the 1962
fiscal year.

Recovery of Short-Swing Trading Profits by Issuer

In order to prevent insiders from making unfair use of information

which may have been obtained by reason of their relationship with a
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company, Section 16 (b) of the Securities Exchange Act, Section 17 (b)
of the Public Utility Holding Company Act, and Section 30(f) of the
Investment Company Act provide for the recovery by or on behalf
of the issuer of any profit realized by insiders from certain purchases
and sales, or sales and purchases, of securities of the company within
any period of less than 6 months. The Commission has certain exemp-
tive powers with respect to transactions not comprehended within the
purpose of these provisions, but is not charged with the enforcement
of the civil remedies created thereby.

REGULATION OF PROXIES

Scope of Proxy Regulation

Under Sections 14(a) of the Securities Exchange Act, 12(e) of the
Public Utility Holding Company Act of 1935, and 20(a) of the In-
vestment Company Act of 1940, the Commission has adopted Regu-
lation 14 requiring the disclosure in a proxy statement of pertinent
information in connection with the solicitation of proxies, consents
and authorizations in respect of securities of companies subject to
those statutes, in order that holders of such securities will be able to
act intelligently on such matters. The regulation provides, among
other things, that when the management is soliciting proxies, any
security holder desiring to communicate with other security holders
for a proper purpose may require the management to furnish him
with a list of all security holders or to mail his communication to
security holders for him. A security holder may also, subject to
reasonable prescribed limitations, require the management to include
in its proxy material any appropriate proposal which such security
holder desires to submit to a vote of security holders. Any security
holder or group of security holders may at any time make an independ-
ent proxy solicitation upon compliance with the proxy rules, whether or
not the management is making a solicitation. Certain additional
provisions of the regulation are applicable where a contest for control
of the management of ah issuer is involved.

Copies of proposed proxy material must be filed with the Commis-
sion in preliminary form prior to the date of the proposed solicitation.
Where preliminary material fails to meet the prescribed disclosure
standards, the management or other group responsible for its prepara-
tion is notified informally and given an opportunity to avoid such
defects in the preparation of the proxy material in the definitive form
in which it is furnished to stockholders.

Statistics Relating to Proxy Statements
During the 1963 fiscal year, 2,396 proxy statements in definitive form
were filed under the Commission’s Regulation 14 for the solicitation of
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proxies of security holders; 2,375 of these were filed by management
and 21 by nonmanagement groups or individual stockholders. These
2,396 solicitations related to 2,231 companies, some 165 of which had
more than one solicitation during the year, generally for a special
meeting not involving the election of directors.

There were 2,205 solicitations of proxies for the election of directors,
174 for special meetings not involving the election of directors, and 17
for assents and authorizations for action not involving a meeting of
security holders or the election of directors.

In addition to the election of directors, the decisions of security
holders were sought through the solicitation in the 1963 fiscal year of
their proxies, consents and authorizations with respect to the following
types of matters:

Mergers, consolidations, acquisitions of businesses, purchases and sales of
property, and dissolutions of companies__ _ __________.___.__________ 116

Authorizations of new or additional securities, modifications of existing
securities, and recapitalization plans (other than mergers, consolidations, .
ebC.) - o e 225

Employee pension and retirement, plans (including amendments to existing
Plans) e m oo 44
Bonus, profit-sharing plans and deferred compensation arrangements
(including amendments to existing plans and arrangements)__________ 49
Stock option plans (including amendments to existing plans)._.__________ 183
Stockholder approval of the selection by management of independent
auditors. . e 908
Miscellaneous amendments to charter and by-laws, and miscellaneous other
matters (excluding those involved in the preceding matters)._.___.____ 590

Stockholders’ Proposals

During the 1963 fiscal year, 56 stockholders submitted a total of 229
proposals which were included in the 134 proxy statements of 134
companies under Rule 14a-8 of Regulation 14.

Typical of such stockholder proposals submitted to a vote of security
holders were resolutions relating to amendments to charters or by-
laws to provide for cumulative voting for the election of directors,
limitations on granting stock options and their exercise by key em-
ployees and management groups, sending a post-meeting report to
all stockholders, changing the place of the annual meeting of stock-
holders, and the approval by stockholders of management’s selection
of independent auditors.

The managements of 26 companies omitted from their proxy state-
ments under the Commission’s Rule 14a~8 a total of 61 additional
proposals submitted by 45 individual stockholders. The principal
reasons for such omissions and the numbers of times each such reason
was involved (counting only one reason for omission for each pro-
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posal even though it may have been omitted under more than one pro-
vision of Rule 14a-8) were as follows:

(a) 36 proposals were withdrawn by the stockholders;

(b) 8 proposals related to the ordinary conduct of the com-
pany’s business;

(e) 7 proposals were not a proper subject matter under state
law;

(d) 5 proposals werenot timely submitted ;

(e) 3 proposals concerned a personal grievance against the
company ; )

(f) 1 proposal involved substantially the same matter as one
- previously submitted to security holders;

(g) 1 proposal and reason therefor was deemed misleading.

Ratio of Soliciting to Non-soliciting Companies

Of the 2,417 issuers that had securities listed and registered on
national securities exchanges as of June 30, 1963, 2,254 had voting
securities so listed and registered. Of these 2,254 issuers, 3 listed
and registered voting securities for the first time after their annual
stockholders’ meeting in fiscal 1963 ; of the remaining 2,251 issuers with
voting securities, 1,875 or 83 per cent solicited proxies for the election
of directors under the Commission’s proxy rules during the 1963
fiscal year.

Proxy Contests

During the 1963 fiscal year, 27 companies were involved in proxy
contests for the election of directors. A total of 376 persons, both
management and nonmanagement, filed detailed statements as par-
ticipants under the requirements of Rule 14a~11. Proxy statements in
18 cases involved contests for control of the board of directors and
those in 9 cases involved contests for representation on the board.

Management retained control of the board of directors in 10 of the
18 contests for control, 1 was settled by negotiation, nonmanagement
persons won 4, and 3 were pending as of June 30, 1963. Of the 9
cases where representation on the board of directors was involved,
management retained all places on the board in 6 cases.

INVESTIGATIONS

Section 21(a) of the Act authorizes the Commission to make such
investigations as it deems necessary to determine whether any person
has violated or is about to violate any provision of the Act or any rule
or regulation thereunder. The Commission is authorized, for this
purpose, to administer oaths, subpoena witnesses, compel their attend-
ance, take evidence and require the production of records. In addition
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to the investigations undertaken in enforcing the anti-fraud, broker-
dealer registration, and other regulatory provisions of the Act, which
are discussed in Part XT of this report under “Complaints and Investi-
gations,” the following investigations were undertaken in enforcing
the reporting provisions of Sections 12, 13, 14 and 15(d) of the Act
and the rules thereunder, particularly those provisions relating to the
filing of annual and other periodic reports and proxy material:

Investigations pending at beginning of the fiscal year_.__._._____ 21
Investigations initiated during the fiseal year_ .. ____._.___ 19

—_— 40
Investigations closed during the fiscal year.. . o aaceooa oo _ 13
Investigations pending at close of the fiscal year .. oo co oo .. 27

REGULATION OF BROKER-DEALERS AND OVER-THE-COUNTER
MARKETS

Registration

Section 15(a) of the Securities Exchange Act of 1934 requires the
registration of all brokers and dealers who use the mails or instru-
mentalities of interstate commerce to effect or induce transactions in
securities in the over-the-counter market. Brokers and dealers con-
ducting an exclusively intrastate business or dealing only in exempted
securities, commercial paper, commercial bills or bankers’ acceptances
are exempt from registration.

The table below sets forth statistics on broker-dealer registrations
and applications for fiscal 1963.

Effective registrations at close of preceding fiscal year_______________._. 5, 868
Applications pending at close of preceding fiscal year____.______________ 81
Applications filed during fiscal year_ _ e~ 679

Total - o s e e e 6, 628
Applications denied_ . o cmceei__T 12
Applications withdrawn _ . _ e eeeeee T 18
Applications cancelled .. T 0
Registrations withdrawn_____ _ e oe_.-_._= 908
Registrations cancelled - . T 90
Registrations revoked - . e 74
Registrations suspended._ - e - 4
Registrations effective at end of year_____ ____ . ________ = 5, 482
Applications pending at end of year.__. . 50

Total_ o e e 6, 638

¢ 23 registrations were in suspension at close of the fiscal year.
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ADMINISTRATIVE PROCEEDINGS

Under Section 15(b) of the Exchange Act, the Commission has
the power to deny or revoke the registration of a broker-dealer. An
order of denial or revocation will be issued, after notice and opportu-
nity for hearing, if the Commission finds that such sanction is in the
public interest and that the applicant or registrant, or any partner,
officer, director, or other person directly or indirectly controlling or
controlled by the applicant or registrant, is subject to a statutory
disqualification. The statutory disqualifications are:

(1) willfully false or misleading statements in the application
for registration or documents supplemental thereto;

(2) conviction within the previous 10 years of a felony or mis-
demeanor involving the purchase or sale of securities or arising out
of the conduct of business as a broker-dealer;

(3) injunction by a court of competent jurisdiction against en-
gaging in any practices in connection with the purchase or sale of
securities; and

(4) willful violation of the Securities Act of 1933 or the Ex-
change Act or any of the Commission’s rules or regulations thereunder.

The Commission has no authority to deny or revoke registration
without finding a disqualification of the types set forth. Therefore,
bad reputation or character, or inexperience in the securities business,
or even conviction of a felony unrelated to transactions in securities is
not a basis for ordering denial or revocation of registration.

Section 15A of the Exchange Act empowers the Commission to sus-
pend or expel a broker-dealer from membership in a registered securi-
ties association upon a finding of violation of the Federal securities
laws or regulations thereunder. The National Association of Securi-
ties Dealers, Inc. (“NASD?”) is the only such association. Section
19(a) (3) of the Act gives the Commission power to take similar
action against members of national securities exchanges.

Pursuant to the provisions of Section 15A (b) (4) of the Securities
Exchange Act, in the absence of Commission approval or direction, no
broker or dealer may be admitted to or continued in membership in the
NASD if the broker or dealer or any partner, officer, director, or con-
trolling or controlled person of such broker or dealer was a cause of any
order of denial or revocation of registration or suspension or expulsion
from membership which is in effect. An individual named as a cause
often is subject to one or more statutory disqualifications under Sec-
tion 15(b) and his employment by any other broker-dealer thus could
also become a basis for broker-dealer revocation or denial proceedings
against such employer.
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Set forth below are statistics on administrative proceedings in-
stituted during fiscal 1963 to deny and revoke registration and to
suspend and expel from membership in an exchange or the NASD,

Proceedings pending at start of fiscal year to:

Revoke registration_ . e acmamaen 50
Revoke registration and suspend or expel from NASD or exchanges.__ 92
Deny registration .. _ o ceiecccecna- 20

Total proceedings pending at start of fiscal year_________________ 162

Proceedings instituted during fiscal year to:

Revoke registration. . . o eeemas 34
Revoke registration and suspend or expel from NASD or exchanges__ 58
Deny registration__ . . 5
Total proceedings instituted - _ . - . . 97
Total proceedings current during fiseal year_ .. ______ 259

Disposition of proceedings:

Proceedings to revoke registration:
Dismissed on withdrawal of registration. ...~ . ____.._ 2
Registration revoked . . oo eeeeee 36
Registration cancelled__ - . oo 2
Registration revoked and firm expelled from NASD ___________..__.
Proceedings terminated without prejudice to subsequent institution

of new proceedings based on same or other charges_ . . ... _____ 2

Proceedings to revoke registration and suspend or expel from NASD or
exchanges:

Registration revoked . e
Registration revoked and firm expelled from NASD. . ... ...
Dismissed on withdrawal of registration._.________________________
Registration ecancelled. . - o emeem
Suspended for a period of time from NASD_____________ . ______..
Proceedings terminated without prejudice to subsequent institution

of new proceedings based on same or other charges. .. ___.._._____
Proceedings dismissed and registration continued in effect. . ... _____

B o g

W

Proceedings to deny registration:
Registration denied - e iec—eaee 12
Dismissed on withdrawal of application_ - . . _____.____. 1
Proceedings dismissed and registration permitted to become effective._ 1
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Proceedings pending at end of fiscal year to:

Revoke registration. o oo 41
Revoke registration and suspend or expel from NASD or exchanges.__ 87
Deny registration._____ ____ .. 11
Total proceedings pending at end of fiscal year__________________ 139
Total proceedings accounted for. .. oo e 259

Revocation or Denial of Registration

A summary of the cases in which the Commission revoked or denied
broker-dealer registrations during the 1963 fiscal year appears at
the end of this section. However, a few cases of unusual interest or
significance are set forth in some detail in the following paragraphs:

Mace Robbins & Co., Ine.—On remand to this Commission from
the Court of Appeals for the Second Circuit, the Commission re-
affirmed its previous determination that two salesmen for the firm of
Mac Robbins & Co., Inc., had engaged in fraudulent acts and practices
and were each a cause of the revocation of the broker-dealer registra-
tion of the firm. The Commission found that these two salesmen
were aware of and participated in that firm’s “boiler-room” selling
activities and had themselves made unwarranted representations to
customers.*

The salesmen, Irwin Berko and Arnold Leonard Kahn, had been
named as causes of the February 1961 revocation order against Mac
Robbins & Co., Inc. along with seven other salesmen,® but neither
the firm nor the other salesmen joined in the appeal. In remanding
the case to the Commission, the Court asked the Commission to re-
examine the participation by Berko and Kahn in the illegal opera-
tions of the firm, including the right of the salesmen to rely on in-
formation provided by their employer.

In its subsequent decision the Commission stated that “participation
in a high-pressure sales effort involving the use of misleading sales
materials, and the making of extravagant predictions and projections,
without basis in factual information and without adequate disclosure
of material adverse information, is inconsistent with the duty of
brokers, dealers, and their salesmen to deal fairly with their cus-
tomers” and a violation of the anti-fraud provisions of the Securities
Acts.

On the right of salesmen to rely upon information furnished by
their employer the Commission declared, “Whatever may be a sales-
man’s obligation of inquiry, or his right to rely on information pro-
vided by his employer, where securities of an established issuer are

2 Securities Exchange Act Release No. 6846 (July 11, 1962).
840 S.E.C. 497, 586. N
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being recommended to customers by a broker-dealer who is not en-
gaged in misleading and deceptive high-pressure selling practices,
that situation is not presented here. Certainly, there can be little, if
any, justification for a claim of reliance on literature furnished by
an employer who is engaged in a fraudulent sales campaign. In our
view, a black letter rule providing exculpation of a salesman in such
circumstances, because of reliance on his employer, would place a
premium on indifference to responsibilities at the point most directly
and intimately affecting the investor.”

The Commission’s position was then affirmed on a subsequent appeal
to the Court of Appeals, whose decision, sub nom. Berko v. Securities
and Exchange Commission, is discussed on page 116 infra.

A. J. Caradean & Co., Inc.—In this proceeding the Commission
denied an application for broker-dealer registration by A. J. Caradean
& Co., Inc. and named Jerome H. Truen and Jack Cohen, co-owners
and principal officers of the applicant, as causes of the denial order.*
The Commission found that Truen and Cohen, while employed as
salesmen by N. Pinsker & Co., Inc., during 1957-59, had made false
and misleading statements in the offer and sale of securities of Tyrex
Drug & Chemical Corporation and Seaford-Mar Marina, Inc., in
willful violation of the anti-fraud provisions of the Federal securities
laws. Pinsker’s registration had been revoked in 1960, for fraud in
the sale of Tyrex stock.? “It seems clear,” the Commission stated in
summarizing its findings, “that both salesmen engaged in an intensive
high-pressure telephone campaign to sell highly speculative and pro-
motional securities to customers irrespective of their investment needs
and objectives. Their sales techniques of highly colored representa-
tions and predictions of rapid and substantial market price rises with-
out disclosure of adverse information and the lack of adequate infor-
mation were calculated not to inform but to mislead. 'We do not believe
that the investing public should be exposed to further risk of fraudu-
lent conduct by individuals such as Truen and Cohen who have dem-
onstrated their gross indifference to the basic duty of fair dealing
required of securities salesmen.”

Alexander Reid & Co., Inc.—In this proceeding, the Commission
revoked the registration of the firm and named as causes Alexander
Silberman, its president and sole stockholder, and the firm’s sales-
men, for the fraudulent offer and sale of the stock of Woodland Elec-
tronics Co., Inc.® The Commission found that representations made
by the respondents regarding Woodland’s contracts and production
and anticipated appreciation in the price of its stock were false or

¢ Securities Bxchange Act Release No. 6903 (October 1, 1962).
§40 S.E.C. 285.
¢ Securities Exchange Act Release No. 7016 (February 7, 1963).
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misleading. It stated that optimistic representations, even if couched
in terms of opinion and expectation, were fraudulent when they
lacked a reasonable basis. Respondents contended that the salesmen
honestly and reasonably believed that a machine produced by Wood-
land would become a success, that the company had bright prospects
and that the stock would rise in price. They argued that they had
observed a demonstration of the machine, that the company had re-
ceived many letters of interest, and that its balance sheet showed
working capital of about $50,000. The Commission held, however,
that these asserted facts could not afford a basis for predictions of
specific and substantial price rises and offered no reasonable basis for
enthusiastic predictions of business success.

Heft, Kahn & Infante, Inc.—This case, in which the Commission
revoked the firm’s registration for fraud in the sale of stock of United
States Communications, Inc., presented the novel question of the
responsibility of a research analyst who, pursuant to his employer’s
instruction, prepared fraudulent sales literature. The Commission
found, among other things, that the analyst knew or had good reason
to suspect that the key points conveyed by the “message” in the market
letters prepared by him were completely unreliable. The Commis-
sion, in concluding that the analyst participated in and aided and
abetted the firm’s willful violations of the anti-fraud provisions of the
Securities Acts, stated : “A member of the research staff of a broker-
dealer may well be entitled to rely, so far as he personally is concerned,
upon materials concerning a going business supplied by an issuer or
by his employer absent facts and circumstances which would raise
doubts in the mind of a careful and responsible analyst as to the relia-
bility of the materials or the propriety of their use for a particular
purpose. In the circumstances of this case, however, we think Binday’s
defense that he followed the instructions of his employer is unavailing.
By proceeding with the preparation of the false and misleading market
letter notwithstanding his knowledge of the absence of supporting facts
and in light of the all-too-evident warnings of irregularities and the
indicated irresponsibility and lack of diligence on the part of the prin-
cipals of the registrant and USC [the issuer], he became an important
part of an apparatus perpetrating a fraud. TUnder these facts, if a
salesman had made these statements orally to his customer, we would
have no hesitancy in finding him a cause of our order of revocation.
In his fabulist role, Binday’s activities were no less reprehensible
and no less willful; indeed, the market letter was designed to reach
a much wider audience than the oral statements of a salesman.” ?

7 Securities Exchange Act Release No. 7020 (February 11, 1963).
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The following summary, covering the cases in which broker-dealer
registrations were revoked or denied other than those already discussed,
reflects the principal basis or bases upon which such action was taken:

Number
of broker-
dealers

False and misleading statements in offer or sale of securities_ __._________ 22

False and misleading statements, violations of net capital rule__._________ 10
False and misleading statements andfor other fraudulent activities,

violations of securities registration provisions.______ . ______________ - 12
False and misleading statements and/or other fraudulent activities,

violatious of securities registration provisions and net capital rule__.__.__ 4

Violations of net capital rule, injunctions, and in one case also a conviction.. - 2

Failure to file required financial reports______________________________ - 20
Violations of credit extension regulations, and in most instances also of

net capital rule. . i = 7

Violations of books and records requirements.______________.__________ - 3
False and misleading statements in registration application or financial

statements filed therewith. _ . .. .= 4

Other Sanctions

During the fiscal year, the Commission suspended the following
broker-dealers from membership in the National Association of Securi-
ties Dealers, Inc.: Amos Treat & Co., Inc., for 12 months; ¢ D. F.
Bernheimer & Co., Inc., for 6 months; ® C. A. Benson & Co., Inc., for
30 days; ** and Swtro Bros. & Co., for 15 days.*

In Sutro Bros. & Co.,** the Commission suspended the registrant
from membership in the National Association of Securities Dealers,
Inc., for 15 days, finding that registrant and its salesmen had “ar-
ranged” for the extension of credit in violation of Section 7(a) of
Regulation T.** A number of registrants’ customers and salesmen
had financed securities transactions through First Discount Corp., a
factoring firm which made credit available in amounts greater than
those which registrant itself could have lawfully extended under the
margin requirements of Regulation T. The illegal arrangements con-
sisted of the conduct of salesmen who acted as intermediaries between
customers and First Discount Corp., conveyed customers’ communica-
tions to the factor or vice versa, and responded to requests or directives
of the factor concerning customers’ transactions.

The Commission said that through these activities of its salesmen,
the broker had become “so involved in the extension or maintenance
of credit for the customer by the lender as to be held to be arranging.

8 Securities Exchange Act Release No. 6971 (December 17, 1962).
¢ Securities Exchange Act Release No. 7000 (January 23, 1963).
19 Securities Exchange Act Release No. 7044 (March 26, 1963).

1t Securities Exchange Act Release No. 7053 (April 10, 1963).

12 Securities Exchange Act Release No. 7052 (April 10, 1963).
1212 CFR 220.7(a).
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These are activities in relation to the credit absent which the credit
would not be supplied by the factor. If the broker acts for the
customer or the factor in these matters, he has involved himself in
the financial arrangements which are entirely unrelated to his func-
tion of executing his customer’s orders and following the customer’s
instructions as to delivery of securities and payment. If the credit
provided the customer exceeds the amount which the broker could
himself extend, we think the broker has violated Regulation T.”

The Commission rejected the contention that the prohibitions of
Regulation T did not apply to a salesman who arranged for the
extension of credit through a factor for his own account or that
of a member of his family. The Commission said that a salesman
who effects transactions in his own account occupies a dual role of
customer and representative of the broker-dealer and the credit re-
strictions of Regulation T apply to his activities in the latter capacity.
“It is immaterial,” the Commission stated, “that the salesman himself
is the instrument through whom the broker-dealer arranges for the
extension of credit.”

While the Commission recognized that registrant had sought to
discourage and to forbid factoring, the Commission concluded that
registrant had not been diligent and alert enough in its supervision
procedures under all the circumstances. The Commission empha-
sized the need for adequate supervision of branch offices in large
organizations.

Suspension of Registration

Section 15(b) of the Securities Exchange Act authorizes the Com-
mission to suspend a broker-dealer’s registration pending final deter-
mination as to whether registration should be revoked. In order
to suspend registration, the Commission must find, after notice and
opportunity for a hearing, that suspension is necessary or appropriate
in the public interest or for the protection of investors. The regis-
trations of four broker-dealers were suspended during the past fiscal
year after hearings at which the evidence revealed that they were
engaging in serious misconduct.’* To prevent further harm to in-
vestors the Commission determined that it was in the public interest
to suspend those registrations pending determination of the question
of revocation. The entry of a suspension order is not determinative
of the ultimate questions of willful violations or revocation itself.

¢ Lloyd, Miller and Company, Securities Exchange Act Release No. 6888 (August 15,
1962) ; Joe Bert Sissom, doing business as Sissom Investment Securities, Securities Ex-
change Act Release No. 6892 (August 27, 1962) ; Nance-Keith Corporation (September 10,
1962) ; Norman Joseph Adams, doing business as Adams & Company, Securities Exchange
Act Release No. 7072 (April 30, 1963).
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Net Capital Rule

The basic purpose of Rule 15¢3-1, promulgated by the Commission
under Section 15(c) (3) of the Exchange Act, is to safeguard funds
and securities of customers dealing with registered broker-dealers.
This rule, commonly known as the net capital rule, limits the amount
of indebtedness which may be incurred by a broker-dealer in relation
to its capital. It provides that the “aggregate indebtedness” of a
broker-dealer may not exceed 20 times the amount of its “net capital”
as computed under the rule.

If it appears from an examination of the reports filed by a registered
broker-dealer with the Commission, or through inspection of its books
and records, that the ratio is exceeded, the Commission normally
notifies the broker-dealer of the deficiency and affords an opportunity
for compliance. Unless the capital situation is promptly remedied,
injunctive action may be taken by the Commission and in addition
proceedings may be instituted to revoke the broker-dealer’s registra-
tion. During the past fiscal year, violations of the net capital rule
were charged in 33 injunctive actions and in 25 revocation proceedings
instituted against broker-dealers.

Registered broker-dealers who participate in “firm commitment”
underwritings must have sufficient capital to permit the participation
provided by the underwriting contract without impairing the capital-
debt ratio prescribed by the rule. For the protection of issuers and
customers of the broker-dealer, the Commission’s staff carefully
analyzes the latest available information on the capital position of the
participants to determine whether they will be in compliance with the
rule upon assumption of the new obligations involved in the under-
writings. Acceleration of the effective date of registration statements
filed under the Securities Act will be denied where underwriting com-
mitments may engender violations of the net capital rule by any
participating underwriter. A participant found to be inadequately
capitalized to take down his commitment is notified and given an oppor-
tunity to adjust his financial position to meet the requirements of the
rule without reducing his commitments. If he is unable to meet such
requirements, he must decrease his “firm commitment” until compli-
ance with the rule is reached. If necessary he may have to withdraw
from the underwriting or participate on a “best efforts” basis only.

As a result of recommendations of the Special Study of Securities
Markets, the Commission presently has under consideration a proposed
rule which would establish minimum net capital requirements for
broker-dealers.
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Financial Statements

Rule 17a~5 under Section 17(a) of the Exchange Act requires reg-
istered broker-dealers to file annual reports of financial condition with
the Commission. Such reports must be certified by a certified public
accountant or public accountant who is in fact independent, with
certain specified limited exemptions applicable to situations where
certification does not appear necessary for customer protection.
Under certain circumstances member firms of national securities ex-
changes are exempt from the necessity of certification and an exemp-
tion is available for a broker-dealer who, since his previous report, has
limited his securities business to soliciting subscriptions as an agent
for issuers, has transmitted funds and securities promptly, and has not
otherwise held funds or securities for or owed monies or securities to
customers. Also exempt is a broker or dealer who, from the date of
his last report, has confined his business to buying and selling evidences
of indebtedness secured by liens on real estate and has carried no
margin accounts, credit balances or securities for any customers.

After his registration, a broker-dealer’s first financial report must
reflect his condition as of a date between the end of the 1st and 5th
months after the effective date of the registration. All reports must
be filed within 45 days after the date as of which the report speaks.

Through these reports the Commission and the public may evaluate
the financial position and responsibility of broker-dealers. The finan-
cial report is one means by which the staff of the Commission de-
termines whether the registrant is in compliance with the net capital
rule. Failure to file the required reports may result in the institution
of revocation proceedings. However, it is the policy of the Commis-
sion first to advise the broker-dealer of his obligations under the rule
and to give him an opportunity to file the report.

During the fiscal year 5,197 reports of financial condition were filed
with the Commission compared to the 1962 total of 5,228.

As of February 14, 1963, the last date for broker-dealers to file their
1962 annual financial reports, if prepared as of December 31, 1962,
a large number were delinquent in their filings. An effort has been
made to obtain the termination of the registrations of those broker-
dealers through revocation, withdrawal or cancellation. A continu-
ing effort will be made to secure the filing of financial reports of all
registered broker-dealers in compliance with the Commission’s
requirements.

Broker-Dealer Inspections

Section 17(a) of the Exchange Act provides for regular and periodic
inspections of registered broker-dealers. During the fiscal year the

717-943—64—6



66 SECURITIES AND EXCHANGE COMMISSION

number of such inspections totaled 1,534. The inspection device is a
most useful instrument in protecting investors and detecting violations
of the Federal securities laws. The inspection, among other things,
determines a broker-dealer’s financial condition, reviews his pricing
practices, evaluates the safeguards employed in handling customers’
funds and securities, and determines whether adequate and accurate
disclosures are made to customers.

The Commission’s inspectors also determine whether brokers and
dealers are keeping books and records as required by the Exchange Act
and the Commission’s rules thereunder and conforming to the margin
and other requirements of Regulation T of the Federal Reserve Board.
Inspectors also look for excessive trading or switching in customers’
accounts. Inspectors frequently find evidence of the sale of unregis-
tered securities or of fraudulent practices such as use of improper
sales literature or sales techniques.

‘When inspections reveal that a broker-dealer is violating the statutes
or rules, consideration is given to the type of violation and the effect
on the public. The Commission does not take formal action as a result
of every infraction discovered. Inspections frequently reveal inad-
vertent violations which are discovered before becoming serious and
before customers’ funds or securities are in danger. When no harm
has come to the investing public the registrant is informed of the vio-
lations and advised to correct the improper practices. If the viola-
tion appears to be willful and the public interest is best served by
formal action against the broker-dealer, the Commission will institute
appropriate proceedings.

The table below shows the types of infractions uncovered by the
inspection program during the fiscal year:

Number

Type of brokere
Financial difficulties. - - o o el 328
Hypothecation rules. . o o oo cmeee 39
Unreasonable prices in securities purchases and sales___ .. __._____._.__.. 187
Regulation T of the Federal Reserve Board___________________________ 147
“Seeret profit’ = . e cmmcccccecam 5
Confirmation and bookkeeping rules. - - . oo eeeeee 847
Other . o e e dtcceccmcccceccccma——- 384
Total indicated violations. . e 1, 937

The National Association of Securities Dealers, Inc., and the prin-
cipal stock exchanges also conduct inspections of their members, and
some states have inspection programs. Each inspecting agency con-
ducts inspections in accordance with its own procedures and with
particular reference to its own regulations and jurisdiction. Inspec-
tions by the Commission are primarily concerned with the detection



TWENTY-NINTH ANNUAL REPORT 67

of violations of the Federal securities laws and the Commission’s
regulations. The inspection programs of the self-regulatory agencies
and of the states afford added protection to the public. The Com-
mission and certain other inspecting agencies coordinate their inspec-
tions to avoid duplication and to obtain the widest possible coverage
of brokers and dealers. Agencies now participating in this coordina-
tion program include the New York Stock Exchange, the American
Stock Exchange, the Boston Stock Exchange, the Midwest Stock Ex-
change, the Pacific Coast Stock Exchange, the Philadelphia-Balti-
more-Washington Stock Exchange, the Pittsburgh Stock Exchange,
and the National Association of Securities Dealers, Inc. It is hoped
that even closer coordination may become possible in the future as
recommended by the Special Study of Securities Markets. This pro-
gram, however, does not preclude the Commission from inspecting
any broker-dealer that has also been inspected by another agency, and
such inspections are made whenever reason therefor exists.

SUPERVISION OF ACTIVITIES OF NATIONAL ASSOCIATION OF
SECURITIES DEALERS, INC.

The Securities Exchange Act of 1934, in Section 15A (the “Maloney
Act”), provides for the registration with the Commission of national
securities associations and establishes standards for such associations.
The rules of such associations must be designed to promote just and
equitable principles of trade, to prevent fraudulent and manipulative
acts and practices and to meet other statutory requirements. Such
associations are essentially disciplinary in purpose and serve as a
medium for the cooperative self-regulation of over-the-counter
brokers and dealers. They operate under the general supervision of
this Commission which is authorized to review disciplinary actions
and decisions which affect the membership of members, or of appli-
cants for membership, and to consider all changes in the rules of associ-
ations. The National Association of Securities Dealers, Inc. (NASD)
is the only Association registered under the Act.

In adopting legislation permitting the formation and registration
of such associations, Congress provided an incentive to membership
by permitting such associations to adopt rules which preclude a mem-
ber from dealing with a nonmember, except on the same terms and
conditions as the member affords the investing public. The NASD
has adopted such rules. Accordingly, membership is necessary to
profitable participation in underwritings and over-the-counter trading
since members may properly grant price concessions, discounts and
similar allowances only to other members. Loss or denial of member-
ship due to expulsion or suspension or other ineligibility due to a
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statutory disqualification, or to failure to meet standards of qualifica-
tion established in NASD rules, thus imposes a severe economic
sanction.

During the year NASD membership decreased by 261 to stand at
4,664 as of June 30, 1963. This net decrease was the result of 454
admissions to and 715 terminations of membership. In the same
period the registered representative population, which generally in-
cludes all partners, officers, traders, salesmen and other persons em-
ployed by or affiliated with member firms in capacities which involve
their doing business directly with the public, declined by 15,030 to
87,375. This decline was the result of 38,292 terminations of registra-
tions, as against 9,325 initial registrations and 13,937 reregistrations.
NASD Disciplinary Actions

The Commission receives from the NASD summaries of decisions
in all disciplinary actions against members. A complaint instituting
disciplinary action must be based on allegations that a member had
violated specified provisions of the Rules of Fair Practice, although
registered representatives of members, and persons controlling or con-
trolled by members, may also be cited for having been the cause of a
violation.

Where violations are found one or more of the available sanctions
may be imposed. These include expulsion or suspension from mem-
bership, revocation or suspension of registration as a registered repre-
sentative, fine and censure. An individual may also be found to have
been the cause of a violation and of the penalty imposed on another
party for such violation. Such a cause finding can have far-reaching
effects, particularly in the case of expulsion or suspension from mem-
bership or suspension or revocation as a registered representative. A
person found to be a cause of suspension or expulsion from membership
can be employed by a member, while such suspension or expulsion is in
effect, only with approval of the Commission. Where an individual
should have been, but was not registered as a representative, a finding
that the unregistered person was a cause of an effective expulsion,
suspension or revocation acts as a disqualification from membership,
or control of or by a member, just as if such a penalty had been im-
posed directly on the person found a cause of the violation underlying
the decision. In many cases more than a single penalty may be im-
posed so that expulsion, suspension or revocation may be accompanied
by a fine and/or censure. In cases where the penalty is a fine, censure
is customarily added.

During the year the Association reported to the Commission its
final disposition in 536 disciplinary complaint actions against 503
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different member firms and 332 registered representatives.!> With
respect to 88 members and 57 representatives, complaints were either
withdrawn prior to determination or were dismissed on findings that
allegations of violations had not been sustained. In the remaining
cases violations were found and some penalties were imposed on 448
members and 275 registered representatives, or other individuals who
should have been but were not registered as representatives.

The maximum penalty of expulsion from membership was applied
against 65 different members (1 member having been expelled in each
of two separate decisions) and 16 members were suspended from
membership for periods ranging from 5 days to 2 years. In many
of these expulsion or suspension cases, fines were also imposed. In
one case the penalty included suspension from membership for 5 days,
a fine of $25,000 and an assessment of $20,000 to cover costs. In 310
cases, the major penalty imposed was fines, ranging from $50 to $8,000.
In 55 other cases the only sanction imposed was censure, although
censure was usually a secondary penalty imposed where expulsion,
suspension or fines were the major penalties imposed.

Registered representatives found in violation of rules were similarly
subjected to various penalties. The registrations of 93 representatives
were revoked and 30 had their registrations suspended for periods
ranging from 15 days to 2 years. Twenty-two individuals, some of
whom should have been but were not registered as representatives,
were found to have been causes of expulsions or suspensions of their
firms. Fines were imposed on 66 representatives in amounts ranging
from $50 to $5,000. Censure was the only penalty imposed on 65
representatives found to have acted improperly.

Commission Review of NASD Action on Membership

Section 15A(b) of the Act and the bylaws of the NASD provide
that, except where the Commission finds it appropriate in the public
interest to approve or direct to the contrary, no broker or dealer may
be admitted to or continued in membership if he, or any controlling
or controlled person, is under any of the several disabilities specified
in the statute or the bylaws. By these provisions Commission ap-
proval is a condition to admission to or continuance in Association
membership of any broker-dealer who, among other things, controls
or is controlled by a person whose registration as a broker-dealer has
been revoked or who has been and is suspended or expelled from
Association membership or from a national securities exchange, or
whose registration as a registered representative has been revoked by

15 Some members were involved in more than one such case: 17 were involved in 2 cases;
4 were involved in 3; one was involved in 4; and one was involved in 6 cases. Some de-
cisions covered more than one complaint.



70 SECURITIES AND EXCHANGE COMMISSION

the NASD or who was found to have been a cause of such an effective
order.

A Commission order approving or directing admission to or con-
tinuance in Association membership, notwithstanding a disqualifica-
tion under Section 15A.(b) (4) of the Act, or under an effective Asso-
ciation rule adopted under that Section or Section 15A(b)(3), is
generally entered only after the matter has been submitted initially
to the Association by the member or applicant for membership.
Where, after consideration, the Association is favorably inclined, it
ordinarily files with the Commission an application on behalf of the
petitioner. A broker-dealer, however, may file an application directly
with the Commission either with or without Association sponsorship.
The Commission reviews the record and documents filed in support of
the application and, where appropriate, obtains additional evidence.
At the beginning of the fiscal year one such petition was pending
before the Commission. During the year two petitions were filed;
decisions were issued in three cases; and no petitions were pending at
the year end.

The Commission found it appropriate in the public interest to
approve petitions filed by the Association for Commission approval
of the continuance in Association membership of two firms notwith-
standing their employment of disqualified persons.¢

However, the Commission denied an application by Bruce Welliam
Grocoff, doing business as Lloyd Securities, for an order directing
the Association to continue him as a member while employing Robert
Grocoff, his father, as a controlled person.’” The latter had been
president and sole stockholder of R. G. Worth & Co., Inc., whose
broker-dealer registration was revoked in 1960, for willful violations
of the Commission’s net capital and record-keeping rules and the
credit requirements of Regulation T. Robert Grocoff was found
a cause of that order. The violations had extended over a 3-year
period and continued even after assurances of compliance and after
an injunction had been obtained against them. The NASD had
denied applicant’s request that it seek Commission approval of his
continued membership with his father as a controlled person. At
the hearing before the NASD Board of Governors it was stated
that applicant’s securities business was to be taken over by Lloyd
Securities, Inc., whose principal officers and sole stockholders
were applicant and Robert Worth, and that applicant and Worth
would manage and supervise the operations of the corporation, while
Grocoff, Sr. would be employed as a salesman and an advisor with

16 Securities Exchange Act Releases Nos. 6969 (December 13, 1962) and 7059 (April 16,

1963).
17 Securities Exchange Act Release No. 6842 (July 10, 1962),
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respect to investment situations. Both applicant and Worth had
worked for a time for Worth & Co., under the supervision of Grocoff
Sr. The NASD concluded, and the Commission agreed, that in the
light of the more limited experience of applicant and Worth, and in
view of their personal and prior business relationships with Grocoff
Sr., it was difficult to believe that the proposed arrangement of control
and supervision would be adequate under the circumstances.

Commission Review of NASD Disciplinary Action

Section 15A (g) of the Act provides that disciplinary actions by the
NASD are subject to review by the Commission on its own motion or
on the timely application of any aggrieved person. This Section also
provides that the effectiveness of any penalty imposed by the NASD
is automatically stayed pending determination in any matter which
comes before the Commission for review. Section 15A (h) of the Act
defines the scope of the Commission’s review in proceedings to review
disciplinary action of the NASD. If the Commission finds that the
disciplined person engaged in the acts or practices, or has omitted the
acts, found by the NASD and that such acts, practices, or omissions
to act are in violation of such rules of the Association as have been
designated in the determination, and that such conduct was incon-
sistent with just and equitable principles of trade, the Commission
must dismiss such proceedings unless it finds that the penalties im-
posed are excessive or oppressive, having due regard to the public
interest, in which case the Commission must cancel or reduce the penal-
ties. At the beginning of the fiscal year 15 review cases were pending
before the Commission; during the year 19 additional petitions for
review were filed, decisions were issued in 9 cases, 2 petitions were
withdrawn prior to determination, and 23 petitions were pending at
the year end. Among the significant cases decided by the Com-
mission during the year are the following :

The Commission sustained findings by the NASD that Palombi
Securities Co., Inc., Edward Palombi, president and registered rep-
resentative and Harry Barath, James DePasquale and Marvin Jay
Polsky, registered representatives, had violated certain of the NASD
Rules of Fair Practice and that the violations constituted conduct
inconsistent with just and equitable principles of trade. It also sus-
tained the penalties imposed by the NASD, which had expelled the
firm from membership, found Palombi a cause of the expulsion and
revoked the registrations of the individuals as registered representa-
tives.:®

The NASD had found, among other violations, that there was
such a high ratio of cancellations of retail sales by the firm in the course

15 Securities Exchange Act Release No. 6961 (November 30, 1962).



72 SECURITIES AND EXCHANGE COMMISSION

of a Regulation A offering as to indicate that the respondents had
engaged in a conspiracy to and did increase sales by sending confirma-
tions to persons who were solicited over the telephone to purchase
stock but who did not, in fact, agree to make the purchase. The Com-
mission held that the evidence supported the NASD finding. Among
other things, it considered “the high-pressure selling methods, char-
acteristic of a boiler-room operation” which were used by the salesmen
and which “are often accompanied by the use of false confirmations
to generate sales.” The Commission also held that in determining
whether the rate of customer cancellations was beyond normal expec-
tations, the members of the NASD District Committee properly
utilized their experience in the securities industry.

The Commission sustained the NASD’s action in expelling from
Association membership Vickers, Christy and Co., Inc. and revoking
the registrations of Sydney G. Vickers, Jr. and William J. Christy
as registered representatives. This was the first case presented to the
Commission involving the responsibilities of NASD members in hir-
ing registered representatives. The Commission (in an opinion by
Chairman Cary) concluded that under the circumstances, the penalty
of expulsion was not excessive, and observed: “Both the NASD and
we have been concerned with raising the standards of character, com-
petence and training of securities salesmen. . . . The salesman often
represents the major point of contact between the securities business
and the general public—a minimum level here can produce maximum
damage everywhere.”

Under the NASD’s rules, any member which employs any person
who is required to be registered with the NASD, must have reason to
believe upon the exercise of reasonable care, and must certify to the
NASD, that such person “is of good character and of good business
repute” and is or will be qualified by training or experience to per-
form the functions assigned to him. This determination is the “com-
plete” responsibility of the member, and “improper or unwarranted
certification . . . shall be deemed to be conduct contrary to high
standards of commercial honor.”

The NASD found that appellants had certified to the “good char-
acter and good business repute” of four salesmen “without having
exercised reasonable care” in investigating their background. The
investigation consisted of casual interviews and a telephone call to
Biltmore Securities Corp., a former employer of three of the sales-
men. That firm was a respondent in both injunctive and administra-
tive Commission actions. One of these salesmen had himself been
the subject of injunction proceedings based on violations of the regis-
tration and anti-fraud provisions of the Federal securities acts.
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Moreover, the four salesmen had previously been associated with one
or more of a number of other firms against which various adverse
actions had been taken. The “superficial” nature of the firm’s inquiry,
the Commission stated, was highlighted by its “asserted ignorance
of Biltmore’s difficulties and the prior employment records of the
salesmen. We must doubt the depth of their interviews and investi-
gations when they failed completely to learn of the formidable record
of the salesmen’s dubious connections.”

The Commission also rejected, as immaterial, the contention that
the NASD had not found that the salesmen in fact were not of good
character and business reputation, pointing out that “the dereliction
charged concerns appellants’ duty to make a reasonable inquiry and
to certify a reasonable belief based on information.” The appellants
indicated that they would not have engaged the salesmen had they
known of their past connections. “Here is the crux of the case against
them” the Commission stated ; “they did not know and made no reason-
able effort to find out.” **

The Commission also sustained findings by the NASD that Valley
Forge Securities Company, Inc., and J. William Landenberger, 111
and Claude F. McDanicl, its principal officers and stockholders, vio-
lated the Commission’s net capital rule, the credit restrictions of
Regulation T and the NASD’s interpretation of its Rules of Fair
Practice with respect to advertising and sales literature. The NASD
had expelled the firm from membership and revoked the registrations
as representatives of Landenberger, McDaniel and another officer who
did not seek review of the NASD action.

According to the Commission’s decision the firm distributed a “Fi-
nancial Bulletin” designated as “A SPECIAL MEMORANDUM
REGARDING NEW ISSUES.” Thisbrochure, headed by the words
“FROM $2.50 to $76.00 PER SHARE IN SIX MONTHS,” included
a list of securities that had been the subject of initial offerings which
the firm was said to have either participated in or recommended to
its clients and which were stated to have increased in price from 33
percent to 2,900 percent in very short periods of time. The brochure
offered to place the names of interested clients on a “NEW [ISSUE
LIST,” which would purportedly entitle them to preferential treat-
ment in the disposition of new issues. The NASD found that while
many of the statements were superficially true, “the general connota-
tion of such a presentation is, in our judgment, neither wholly true,
nor in the best interest of the industry.” The Commission observed
that while the NASD did not in so many words find the use of the

¥ Securities Exchange Act Release No. 6872 (August 8, 1962).
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bulletin to be a violation of the anti-fraud provisions of the Securities
Acts, the NASD did conclude that the bulletin contained statements
whose implications might mislead and that it did not provide a fair
basis for evaluating the facts presented. It alsonoted that the NASD’s
action was based on its published interpretation of its Rules of Fair
Practice that exaggerated or sensational statements or claims, the im-
plications of which may mislead, are prohibited.

The Commission emphasized that both it and the NASD are “con-
cerned with raising the standards of the industry. The phenomenon
of the ‘hot issue’ offers the less scrupulous broker-dealer a myriad of
opportunities to trade on the public greed and gullibility character-
istic of such a ‘hot market.” The public is done disservice by the dis-
tribution of sales literature which attempts to sell new issues on the
basis of a ‘hot’ market rather than on the merits of individual securi-
ties. This is particularly so where there is no explanation of or refer-
ence to the inherent risk in investing in new and untried enterprises.
The technique used by applicants in calling attention only to past
recommendations which were or would have been profitable is inher-
ently misleading and deceptive because by its very nature it emphasizes
the favorable facts, ignores any which are unfavorable, and fails to
caution that investment in subsequent new issues cannot always be
expected to show results comparable to the selected instances listed.
Furthermore, its appeal is bottomed on what has been colloquially re-
ferred to as the ‘bigger fool’ theory. This is simply the assurance that
regardless of whether the price paid for a security is fair and/or
reflective of the intrinsic value of the security or even reflective of a
rational public evaluation of the security, the security is still a good
buy because a ‘bigger fool’ will always come along to take it off the
customer’s hands at a higher price. To imply that this theory will
be perpetually applicable is an intolerable business practice which is
the antithesis of any acceptable standards of commercial honor.”

The Commission noted that applicants did not dispute their failure
to comply with the net capital rule and Regulation T and sustained
the NASD rejection of their contentions that these violations were
inadvertent and a result of a lack of experienced employees and the
inability of their accountants to prepare and submit monthly state-
ments on time.*

2 Secnrities Exchange Act Release No. 7055 (April 12, 1963).



PART VI

ADMINISTRATION OF THE PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935

In administering the Public Utility Holding Company Act of 1935
the Commission regulates interstate public-utility holding-company
systems engaged in the electric utility business and/or in the retail
distribution of gas. The Commission’s jurisdiction also extends to
natural gas pipeline companies and other nonutility companies which
are subsidiaries of registered holding companies. Although the
matters under the Act dealt with by the Commission and its staff
embrace a variety of intricate and complex questions of law and fact
generally involving more than one area of regulation, briefly there
are three principal regulatory areas. The first covers those provisions
of the Act, contained principally in Section 11(b) (1), which require
the physical integration of public-utility companies and functionally
related properties of holding-company systems and those provisions,
contained principally in Section 11(b) (2), which require the simplifi-
cation of intercorporate relationships and financial structures of hold-
ing company systems. The second covers the financing operations of
registered holding companies and their subsidiaries, the acquisition
and disposition of securities and properties, and certain accounting
practices, servicing arrangements and intercompany transactions.
The third includes the exemptive provisions of the Act, the provi-
sions covering the status under the Act of persons and companies,
and those regulating the right of a person affiliated with a public-
utility company to acquire securities resulting in a second such affilia-
tion. Matters embraced within this last area of regulation come
before the Commission and its staff frequently. Many such matters
do not result in formal proceedings and others are reflected in such
proceedings only in an indirect manner when they are related to
issues principally under one of the other areas of regulation.

The Branch of Public Utility Regulation of the Commission’s Divi-
sion of Corporate Regulation performs the principal functions under
the Act. It observes and examines problems which arise in connec-
tion with transactions which are or may be subject to regulation under

75
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the Act and discusses such problems with interested persons and
companies and advises them as to the applicable Sections of the Act,
the rules thereunder and Commission policy with respect thereto.
Questions are raised with and problems are presented to the staff
daily. These include questions raised by security holders and prob-
lems presented by companies contemplating transactions requiring
the filing of an application or declaration, particularly financing op-
erations and the acquisition and disposition of securities and proper-
ties. This day-to-day activity includes prefiling discussions and con-
ferences, in person and by telephone, with company representatives
and with other persons where the matter under consideration affects
their interest. Members of the staff of this Division actively par-
ticipate in hearings and often aid the Commission in the preparation
of its decision on a particular matter. The staff continually re-
examines the status of exempt companies, examines the annual reports
filed with the Commission and those sent to stockholders and must
keep abreast of new technical developments in the electric and gas
industry, including the use of atomic energy as a source of power.

COMPOSITION OF REGISTERED HOLDING-COMPANY SYSTEMS

At the close of the fiscal year there were 24 holding companies
registered under the Act. Of these, 18 are included in the 16 re-
maining holding-company systems which are herein classified as
“active registered holding-company systems,” 2 of the 18 being sub-
holding companies in these active systems.! The remaining 6 registered
holding companies are of relatively small size and are excluded from
the active holding-company systems.2 In the 16 active systems there
are 85 electric and/or gas utility subsidiaries, 40 nonutility subsidi-
aries, and 13 inactive companies. These, together with the 18 parent
holding companies, totaled 156 system companies. The following
table shows the number of holding companies, the number of susidi-
aries, classified as utility, nonutility, and inactive, in each of the
active systems as of June 80, 1963, and their aggregate assets, less
valuation reserves, as of December 31, 1962, which amounted to
$12,458,709,000 ;

1 These are The Potomae Edison Co., a subsidiary of Allegheny Power System, Ine., and
Southwestern Electric Power Co., a subsidiary of Central and South West Corp.

2 These holding companies are British American Utilitles Corp. ; Colonial Utilities Corp. ;
High Plains Gas Co.; Kinzua 011 & Gas Corp. and its subholding company, Northwestern
Pennsylvania Gas Corp. ; and Standard Gas & Electric Co. B
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Classification of companies as of June 30, 1963

Regis- Aggregate
Solely ! tered |Electric system
regis- {holding-| and/or | Non- In- Total | assets, less

System tered |operat-| gas utility | active | ecom- | valuation
holding; ing | utility |subsid-| com- | panies | reserves at
com- | com- [subsid-| iaries | panies Dee. 31,

panies | panjes | iaries 19621
(thousands)
1. Allegheny Power System, Inc..__.._. 1 1 13 5 2 22 $640, 873
2. American Electric Power Co , Inc. 1 0 12 8 2 23 1, 654, 766
3. American Natural Gas Co 1 [ 2 4 0 7 939,135
4 Central and South West Corp_.. - 1 1 4 1 1 8 781,955
5. Columbia Gas System, Inc., The._.._ 1 0 11 8 2 22 1,393,333
6 Consolidated Natural Gas Co_...._.. 1 0 4 3 0 8 876, 745
7. Delaware Power & Light Co._ - 0 1 2 0 0 3 214,716
8. Eastern Utilities Associates.___ - 1 0 5 0 2 8 114,867
9. General Public Utilities Cor; - 1 0 6 3 0 10 1,077, 565
10. Middle South Utilities, Inc. - 1 0 5 1 3 10 859,248
11. National Fuel Gas Co.....___. 1 0 4 5 0 10 244,701
12, New England Electric System 1 0 13 1 0 15 703,474
13. Ohip Edison Co_.__.____________ - 0 1 3 0 0 4 726,970
14, Philadelphia Electric Power Co.._._.. 0 1 1 [ 1 3 43, 450
15. Southern Co., The_.._..______.. 1 0 5 2 0 8 1,577,951

16, Utah Power & Light Co 0 1 1 0 0 2 298,
Subtotsls - 12 6 91 41 13 163 | 12,146,182

Less' Adjustment to elimmate duplica-
tion in count resulting from 3 companies
being subsidiaries in 2 systems and 2
companies being subsidiaries in 3 sys-
tems fzr—r====r=rr==rs=====smTe===—n o 0 0 -6 -1 0 O B I

Add Adjustment to include the assets
of these 5 jointly owned subsidiaries
and to remove the parent companies’
investments therein which are included
in the system assets above 312, 527

Total companies and assets in
active Systems. .. oo oooooamoaos 12 6 85 40 13 156 | 12,458,709

1 Represents the consolidated assets, less valustion reserves, of each system asreported to the Commission
on Form U5S for the year 1962.

t These 5 companies are Beechbottom Power Co., Inc. and Windsor Power House Coal Co., which are
indirect subsidiaries of American Electric Power Co., Inc. and Allegheny Power System, Inc.; Ohio Valley
Electric Corp. and 1ts subsidiary, Indiana-Kentucky Electric Corp., which are owned 37.8 percent by Amer-
ican Electric Power Co., Inc., 16.5 percent by Ohio Edison Co , 12 5 percent by Allegheny Power System,
Inc , and 33 2 percent by other companies; and The Arklahoma Corp., which is owned 32 percent by Central
and South West Corp. system, 34 percent by Middle South Utihties, Inc. system and 34 percent by an
electric utility company not associated with a registered system.

SECTION 11 MATTERS AND OTHER SIGNIFICANT DEVELOPMENTS IN
ACTIVE REGISTERED HOLDING-COMPANY SYSTEMS

Section 11 Matters

At the close of the fiscal year, there was pending before the Commis-
sion Step 2 of a Section 11(e) plan filed by Eastern Utilities Associates,
proposing the sale of all the outstanding common stock of Valley Gas
Co. to the public common stockholders of Blackstone Valley Gas and
Electric Co. and to the shareholders of Eastern Utilities Associates.
This will constitute the final step to be taken for divestment of the
System’s gas utility properties. Prior proceedings are discussed at
page 109 of the 27th Annual Report.

On February 20, 1958, the Commission issued its Findings, Opinion
and Order pursuant to Section 11(b) (1) permitting the retention of
all of the New England Electric System’s electric properties.® There-

338 S.E.C. 193.
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after, further hearings were held to consider the retainability of the
System’s gas properties; briefs were filed by New England Electric
System and by the Commission’s Division of Corporate Regulation;
and oral argument was heard by the Commission. At the close of the
fiscal year the matter was under advisement.

A current problem under Section 11(b) (1) in the Middle South
Utilities system concerns the question whether New Orleans Public
Service Inc. may retain its gas and transportation properties together
with its electric properties. On January 10,1963, a bill was introduced
in the Congress (H.R. 742, 88th Cong., 1st Sess.) providing generally
that New Orleans Public Service Inc. shall not be required to dispose
of its gas or transportation properties pursuant to any provision of the
Public Utility Holding Company Act of 1935. The bill was referred
to the Committee on Interstate and Foreign Commerce which, at the
close of the fiscal year, had taken no action thereon. Two similar bills
had previously been introduced in the 87th Congress, 2d Session (H.R.
10872 and H.R. 10898). No proceedings have been instituted by the
Commission regarding this problem.*

The Commission has held, with court approval, that the existence
of public minority interestsin the common stock of subsidiaries of inte-
grated registered public-utility holding-company systems constitutes
an inequitable distribution of voting power under Section 11(b) (2).
Such minority interests have heretofore been eliminated in most of
the holding-company systems through appropriate proceedings under
the Act, but the problem still exists in several others. During fiscal
1963, informal conferences were held between the staff and representa-
tives of Allegheny Power System, a registered holding company, look-
ing to the elimination of a 4.8 percent public minority interest in the
common stock of one of Allegheny’s subsidiary companies, West Penn
Power Company. Shortly after the close of the fiscal year, Allegheny
filed a plan pursuant to Section 11(e) of the Act, proposing that each
share of West Penn’s publicly-held common stock be surrendered in ex-
change for 1.7 shares of Allegheny’s common stock.

Other holding-company systems in which a minority interest prob-
lem exists, and as to which no proceedings have been proposed by the
systems or instituted by the Commission, are Columbia Gas System,
Eastern Utilities Associates and New England Electric System. In
respect of the latter system, the minority interests are confined to
several of the gas utility subsidiaries the retainability of which, as
noted above, is under advisement by the Commission.

¢ No further action was taken during this fiscal year with respect to certain Section
11(b) problems of several other registered holding-company systems noted at pages 104
and 108 of the 27th Annual Report.
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Other Developments

On January 28, 1963, an application-declaration was filed with the
Commission relating to the proposed construction of a nuclear-
powered electric generating plant by Connecticut Yankee Atomic
Power Company, all of whose outstanding capital stock would be
owned in various proportions by a group of 12 New England utility
companies, including subsidiaries of certain registered holding com-
panies.®* The proposal involves the initial issuance of $5 million par
value of Connecticut Yankee’s common stock to finance part of a
total estimated construction cost of about $85 million; the necessary
approvals under Section 10 of the Act for the acquisition of their
proportionate shares of such stock by 8 of the 12 sponsor companies;
the requests of 2 of the sponsor companies, each of which proposes
to acquire more than 10 percent of Connecticut Yankee’s stock, for
exemptions as holding companies under Section 3(a); and Connect-
icut Yankee’s request for permission to conduct private negotiations
to determine the type, amount and method of its permanent financing
program. Halsey, Stuart & Co., Inc., an investment banking firm,
appeared as a participant in the proceeding in opposition to the com-
pany’s request to conduct such private negotiations. After the close
of the fiscal year, the Commission issued an order granting and
permitting the application-declaration to become effective, but deny-
ing the company’s request to conduct private negotiations relating
to the future sale of its senior securities.®

The Commission’s Rule 45(b) (6) promulgated under the Act pro-
vides that the consolidated Federal income tax liabilities of registered
holding companies and their subsidiaries may be allocated among
the members of the consolidated group without prior approval by
the Commission—provided, among other things, that such allocation
is made in accordance with the method prescribed by Section 1552
(a) (1) of the Internal Revenue Code of 1954¢. This method (fre-
quently referred to as the source-of-income method) requires that
the consolidated tax liability be apportioned among the members
of the group in accordance with the relative amount of the consoli-
dated taxable income which is attributable to each member of the
group having taxable income. Under the Revenue Act of 1962, tax-
payers installing qualified property after December 31, 1961, were
permitted, as an “investment credit,” to deduct from their Federal
income taxes otherwise payable an amount equal to a percentage

§Thig is the second proposal to come before the Commission under the Act, relating to
a Jointly sponsored atomic energy electrle generating plant. See 22nd Annual Report,
pages 162-164, relating to Yankee Atomie Electric Power Company. All but one of the
sponsor companies of Connecticut Yankee are also the sponsor companies of Yankee Atomic,
% Holding Company Act Release No. 14947 (September 26, 1963).



80 SECURITIES AND EXCHANGE COMMISSION

(generally 3 percent in the case of public-utility companies) of the
cost of such qualified property. Since the investment credit taken
in a consolidated tax return reduces the group’s consolidated tax
liability as determined on the basis of consolidated taxable income,
adherence to the Commission’s Rule 45(b) (6) in such circumstances
would require, in effect, that the net consolidated tax liability (i.e.,
the consolidated tax liability as reduced by the investment credit)
be apportioned among the several members of the group under the
source-of-income method. This could result in certain inequities, in-
asmuch as a member which generates a relatively small portion of
the group’s total investment credit could have allocated to it a
disproportionately large amount of such credit; conversely, it could
penalize a member which generates a relatively large amount of the
group’s total investment credit.

To resolve the problem in a manner which would accord uniform
treatment to all registered holding-company groups filing consoli-
dated tax returns, the Director of the Commission’s Division of Cor-
porate Regulation, on February 1, 1963, sent a letter to the chief
executive of each of the registered holding companies advising him
(1) that the consolidated tax liability after giving effect to the invest-
ment credit must be allocated in accordance with Rule 45(b) (6)
unless an exception is granted by the Commission, and (2) that the
Division saw no basis for denying requests for such an exception
which would generally give the full benefit of its investment credit
to each individual company within a consolidated group qualifying
for the credit under the Revenue Act of 1962. By the end of fiscal
1963, 11 registered holding-company systems had applied for and
received Commission approval for allocating the investment credit
in accordance with the Division’s letter of February 1, 1963; and
after the close of the fiscal year an additional registered holding-
company system applied for and received such approval.”

FINANCING OF REGISTERED PUBLIC-UTILITY HOLDING COMPANIES
AND THEIR SUBSIDIARIES

During the fiscal year 1963, 12 registered holding-company systems
issued and sold for cash 25 issues of long-term debt and capital stocks,
aggregating $425.4 million, pursuant to authorizations granted by the
Commission under Sections 6 and 7 of the Act.® All but one of the

7 Holding Company Act Release Nos. 14835 (March 26, 1963); 14850 (April 16, 1963) ;
14853 (April 17, 1963) ; 14860 (April 26, 1963) ; 14863 (May 1, 1963) ; 14877 (May 23,
1963) ; 14880 (May 28, 1963) ; 14888 (June 5, 1963) ; 14890 (June 7, 1963) ; 14895 (June
18, 1963) ; 14904 (June 28, 1963) ; 14950 (October 1, 1963)s

$The active systems which did not sell stock or long-term debt securities to the publie
are: American Electric Power Co., Inc.; Delaware Power & Light Co.; Eastern Utilitles
Associates; National Fuel Gas Co.; and Philadelphia Electric Power Co.
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security issues were sold by public distribution. Fifteen issues were
sold for the purpose of raising additional capital. Of the remaining
10 issues, 9 were entirely or in part for the purpose of refunding
$145.8 million principal amount of outstanding debt securities carry-
ing a higher rate of interest, and 1 for the purpose of refunding
$10 million par value of preferred stock carrying a higher dividend
rate.

The following table shows the amounts and types of securities
issued and sold by registered holding companies and their subsidiaries
during fiscal 1963:

Securities issued and sold for cash to the pubh‘c and financial institutions by registered
holding companies and their subsidiaries, fiscal year 1963

(In millfons]
Holding-company system Bonds Deben- Preferred | Common
tures stock stock
Power System, Inc.; West Penn Power Co.. $14 _ R
ﬁgl?rli]gg Natumlyf}as ‘Co.: Michigan Consolidated 20
Qas CO.ooo-2:zzvzz=zs .
Central and South West Corp.:
Southwestern Electric Power Co_ .| 30 RN S — .
Public Service Company of Oklahoma____________.| 10 : o
Colonial Utilities Corp.: Allied New Hampshire Gas 04
COuoooozzzzzzzzz= Rl Rl R et El b e e i B e
Columbla Gag System, Inc., The_..__-= °$75 o
Consolidated Natural Gas Co : - 35
General Public Utilities Cor%l:
Jersey Central Power & Light Co.ee oo otone. | 11
Metropolitan Edison Co.. 15
Middle South Utilitles, Inc.: Arkansas Power & Light 5
[0 T e L Py L .
New England Electric System: | I RS 6
New England Power Co. = 12 e 810 oo
Massachusetts Electric Co= 60 foeo—eee 7.5 [t
Ohio Edison Co,: Pennsylvania Power Co_.2...2%o.2 b21 -
Southern Co., The:
‘Alabama Power Co.. [ S S I I
Georgla Power Co b S P 2
Southern Electric Generating Co L 7.5 3
Utah Power & Light ColZ. R 15
Total- ... 279.9 110 2.5 6
« Three Issues:
» Two issues.

The table does not include securities issued and sold by subsidiaries
to their respective parent holding companies, the issuance of notes to
banks, portfolio sales by system companies, or securities issued for
assets or stock of other companies. These issuances and sales also
required authorization by the Commission except in the case of the
issuance of notes having a maturity of less than 9 months where the
aggregate amount did not exceed 5 percent of the total capitalization
of the company. The issuance of the latter securities is exempt by the
provisions of Section 6 (b) of the Act.

717-943—64——T
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Competitive Bidding

All but one of the issues shown in the preceding table were offered
for competitive bidding pursuant to the requirements of Rule 50
promulgated under the Act.

During the period from May 7, 1941, the effective date of Rule 50,
to June 30, 1963, a total of 868 issues of securities with aggregate sales
value of $12,727 million were sold at competitive bidding under the
rule. These totals compare with 231 isues of securities with an aggre-
gate sales value of $2,371 million which have been sold pursuant to
orders of the Commisison granting exceptions from the competitive
bidding requirements of the rule under paragraph (a)(5) thereof.?
Of the total amount of securities sold pursuant to orders granting
exceptions under this paragraph, 126 issues, with a total sales value
of $1,888 million, were sold by the issuer; and the balance of 105 issues,
with a dollar value of $483 million, were portfolio sales. Of the 126
issues sold by issuers, 70 were in amounts of from $1 million to $5
million, and 2 bond issues were in excess of $100 million each.°

PROTECTIVE PROVISIONS OF FIRST MORTGAGE BONDS AND PRE-
FERRED STOCKS OF PUBLIC-UTILITY COMPANIES

Statements of policy were adopted by the Commission in 1956, codi-
fying the standards to which provisions covering first mortgage bonds
and preferred stocks issued under the Act must conform for the pro-
tection of investors in such securities.’* Prior to 1956 these standards
had been established by the Commission on a case-by-case basis. In
passing upon the issuance of first mortgage bonds and preferred stocks
under the Act, the Commission examines the applicable mortgage
indentures and charter provisions to insure a continuing substantial
conformity with the codified standards of the respective statements of
policy. Such conformity has been uniformly required except where,
in particular circumstances, deviations from the statements of policy
are clearly justified.?

During the fiscal year, applications or declarations were filed by
public-utility companies subject to the Act with respect to 18 first
mortgage bond issues involving an aggregate principal amount of

¢ Paragraph (a) (5) of Rule 50 provides for exception from the competitive bidding re-
quirements of the rule where the Commission finds such bidding is not necessary or appro-
priate under the particular circumstances of the individual case.

i“!; e()hio Valley Electric Corp., a $300 million issue; and United Gas Corp., a $116 million
uﬁoldlng Company Aet Release Nos. 13105 (February 16, 1956) and 13106 (February
168, 1956) as to first mortgage bonds and preferred stocks, respectively.
@ The application of the statements of policy to fllings through June 80, 1962, is discussed

in the 234, 24th, 25th, 26th, 27th, and 28th Annual Reports at pp. 141-143, 128-181,
187-141, 148-151, 123126, and 89-98, respectively.
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$354.9 million ** and 4 preferred stock issues with a total par value of
$29.5 million.

The statement of policy with respect to first mortgage bonds re-
quires, among other things, that dividends or other distributions to
common stockholders be limited so as to preserve an “equity cushion”
beneath the claims of the bondholders. This requirement was ade-
quately provided for in the indentures covering the bond issues as filed
or as a result of informal discussions between the Commission’s staff
and representatives of the issuers.

Since the bulk of bondholders’ security consists of mortgaged depre-
ciable plant and equipment, the statement of policy for bonds also
requires the periodic renewal and replacement of such property so as
to preserve the book value of the underlying security. This require-
ment, in substance, obligates the issuing company to provide for new
property additions (or, alternatively, to deposit cash or outstanding
bonds with the indenture trustee) in an amount which, over the esti-
mated useful life of the mortgaged depreciable property, will maintain
the original book cost of the mortgaged property. The statement of
policy requires that the mortgage indenture express the periodic re-
newal and replacement obligation as a percentage of the book cost of
the mortgaged depreciable property, but where existing indentures
express the provision on some other basis (usually as a percent of
operating revenues), such alternate provision is permitted to remain
unchanged if the issuer can satisfactorily demonstrate to the Commis-
sion that the existing provision affords substantially the same protec-
tion as that based on a percent-of-property basis. To insure observ-
ance of this standard of the statement of policy, the Commission’s
stafl conducts a continuous study of the depreciation requirements of
the various issuers subject to the Act.

Of the 18 bond issues filed during the fiscal year, the indentures of 14
expressed the renewal and replacement provision as a percentage of
depreciable property deemed adequate. The indentures covering 2
of the other 4 bond issues expressed the provision as a percentage of
revenues, which afforded no less protection to the bondholders than
would be afforded on an appropriate percent-of-property basis. As
to the remaining 2 bond issues, no renewal and replacement provisions
were deemed necessary since the indenture of 1 issue provided for a 100
percent amortization of the bonds through the cash sinking fund over
the life of the issue, and the indenture of the other provided for a 70
percent amortization.

1 Includes 2 issues, with aggregate principal amount of $75 million, filed in fiscal 1963
but sold subsequently.
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With respect to the four preferred stock issues aggregating $29.5
million, as to which applications or declarations were filed during the
fiscal year, all had charter provisions in substantial conformity with
the statement of policy for preferred stock.

During the fiscal year, the Commission has continued to require ad-
herence to the provision contained in both the bond and the preferred
stock statements of policy that the securities be freely refundable at
the option of the issuer upon reasonable notice and payment of a
reasonable redemption premium, if any.** During fiscal year 1963,
issuers subject to the Act took advantage of the refunding privilege to
refund outstanding bond and preferred stock issues at substantial sav-
ings in interest and dividend costs under the prevailing favorable
market conditions.

The following table shows the securities sold by registered holding
companies and subsidiaries thereof during fiscal 1963, to refund out-
standing issues:

Securities issued and sold by registered holding companies or subsidiaries to refund
outstanding tssues, fiscal year 1963

Annual interest
or dividend sav-
. ings to Co.—
Refunded issne New issue before deducting
expenses other
than redemption
premiums
Company
Coupon Coupon
Principal | or divi- | Cost of | or divi- | Cost of | Rate
amount or { dend |moneys| dend |moneyd| (per- | Dollar
par value (in| rate (per- rate (per- cent) |amount
millions) (per- cent) - cent)
cent) cent)
Columbia Gas System, Inc., The__| $17.0 5% | 5.0571 456 | 4.6230 | 0.4341 | $73,797
Columbia Gas System, Inc., The__| 23.5 536 | 5 0116 436 | 4.4270 | 0.5846 | 137,381
Pennsylvania Power Coo—— | 8.0 5 4.6730 436 | 4.3208 | 0 3522 28,176
West Penn Power CO_—————————] 140 5% [ 4.7046 4381 4.2605| 0.4441 | 62,174
Utah Power & nght_ Come | 15.0 53 | 4.8135 41s | 4.4500 | 0 3545 53,175
Southwestern Electric Power Co.. 16.0 5 4.7677 436 | 4.3610 | 0.4067 65,072
Michigan Consolidated Gas Co. 21.5 634 1 56111 435 | 4.3870{ 1.2241 | 336,627
Arkansas Power & Light Co._. 150 5.1193 436 | 4.3640 | 0.7553 | 113,295
Pablic Service Co. of Okla__ 9.8 4.7760 416 | 4.2340 53,116
New England Power Co__.______ | ¢10.0 5.52 | 45.1234 4.56 | +4.6250 | 0.5984 59, 840
4 77 15658 |--. 2umaee 982, 653

& Based on the redemption price and coupon rate, computed ffom date of redemption to date of maturity.
» Based on price to company and coupon rate, computed to date of maturitys

» Preferred stocks -

4 Ratio of dollar dividend rate to call prices

¢ Ratio of dollar dividend rate to price received by company.

In each instance shown in the table, the refunded issue had been
outstanding for a period of 7 years or less, and each of the issuers
effected substantial savings in cost of capital. Had the outstanding

1 The significance of the refunding privilege, both as a matter of con!ormity with the

standards of the Act and as a matter of practical finance, was discussed at some length 1in
the 24th Annual Report, at pp. 130-181.
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issues been nonrefundable or restricted as to refundability, such sav-
ings could not have been effectuated.

Continuing studies made by the Commission’s staff for fiscal year
1963 with respect to electric and gas utility bond issues sold at com-
petitive bidding, whether or not subject to the Act, indicated that the
presence or absence of a restriction on free refundability has not
affected the number of bids received by an issuer at competitive bid-
ding. With respect to the ability of the winning bidder to market
the bonds, the data for fiscal year 1963 are at some variance with the
data for the previous fiscal year and for prior periods. The 28th
Annual Report, at pages 91-93, contains a summary of the results of
an examination of all electric and gas utility bond issues (including
debentures) sold at competitive bidding between May 14, 1957, and
June 30, 1962, by companies subject to the Act as well as those not so
subject. This study was extended to include fiscal year 1963.

During the period from May 14, 1957, to June 30, 1963, a total of
420 electric and gas utility bond issues, aggregating $9,255.4 million
principal amount, was offered at competitive bidding. The refund-
able issues numbered 316 and accounted for a total of $5,931.0 million,
while the nonrefundable issues—all being nonrefundable for a period
of 5 years, except one which was nonrefundable for a period of 7
years—numbered 104 and totaled $3,324.4 million principal amount.
The number of refundable issues thus represented 75.2 percent of
the total number of issues, while, in terms of principal amount, the
refundable issues acounted for 64.1 percent.

The weighted average number of bids received on the refundable
issues for the period was 4.64, while on the nonrefundable issues it was
4.19. The median number of bids was five on the refundable and four
on the nonrefundable issues.’* With respect to the success of the mar-
keting of the bond issues, an issue was considered to have been suc-
cessfully marketed if at least 95 percent of the issue was sold at the
syndicate price up to the date of termination of the syndicate. On this
basis, 71.2 percent of the refundable issues were successful, while
67.3 percent of the nonrefundable ones were successful.’” In terms of
principal amount, 68.4 percent of the refundable issues were successful,

15 During fiscal year 1963, a total of 59 bond issues was offered, aggregating $1,416.8
million principal amount, consisting of 43 refundable issues totaling $894.4 million and
16 nonrefundable issues totaling $522.4 milllon. The number of refundable issues repre-
sented 72.9 percent of all the issues, while, in terms of principal amount, the refundable
issues accounted for 63.1 percent.

16 During fiscal year 1963, the weighted average number of bids was 5.12 on the refund-
ables and 4.13 on the nonrefundables, while the median number of bids was five on the
refundables and four on the nonrefundables.

7 During fiscal year 1963, 58.1 percent of the refundable issues were successful, as
against 68.8 percent for the nonrefundables.
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while 66.5 percent of the nonrefundable ones were successful.’®* Ex-
tension of the comparison to include the aggregate principal amounts
of all issues which were sold at the applicable syndicate prices up to
the termination of the respective syndicates, regardless of whether a
particular issue met the definition of a successful marketing, indicates
that 86.8 percent of the combined principal amount of all the refund-
able issues were so sold, as compared with 83.1 percent for the non-
refundable issues.’® While the statistics for the total period from
May 14, 1957, to June 30, 1963, developed in respect of the two groups
of bond issues support the Commission’s policy of requiring free re-
fundability of utility bond issues subject to the Act, the Commission’s
staff will continue its studies of refundability provisions, particularly
in light of the inconsistent marketing results in fiscal year 1963.

OTHER MATTERS

Request for Declaratory Order

On May 26, 1963, a hearing was held with respect to an application
filed by Pacific Northwest Power Company pursuant to Section 5(d)
of the Administrative Procedure Act for a declaratory order re-
questing a determination as to when, in the construction of a hydro-
electric plant, it will become an electric utility company within the
meaning of Section 2(a) (3) of the Act. Pacific Northwest’s common
stock is owned equally by Pacific Power and Light Company, Mon-
tana Power Company, Washington Water Power Company, and
Portland General Electric Company. The application was held in
abeyance pending the outcome of proceedings before the Federal
Power Commission, in which the granting of a license to Pacific
Northwest was contested by certain public utility districts. During
fiscal 1962, an examiner of the Federal Power Commission issued an
opinion recommending the grant of a license to Pacific Northwest.
The license proceeding before the Federal Power Commission was
reopened at the request of the Secretary of the Interior and, at the
end of fiscal 1963, the matter was under advisement by that Com-
mission, and briefs were being prepared by the interested persons
with respect to the proceeding before this Commission.

18 During fiscal year 1963, in terms of principal amount, 54.9 percent of the refundables
were successful, as against 72.4 percent for the nonrefundables.

19 During fiscal year 1963, the applicable percentages were 79.8 pereent for the refundables
and 89.9 percent for the nonrefundables.



PART VII

PARTICIPATION OF THE COMMISSION IN CORPORATE RE-
ORGANIZATIONS UNDER CHAPTER X OF THE BANK-
RUPTCY ACT

The Commission’s role under Chapter X of the Bankruptcy Act,
which provides a procedure for reorganizing corporations in the
United States district courts, differs from that under the various
other statutes which it administers. The Commission does not initiate
Chapter X proceedings or hold its own hearings, and it has no au-
thority to determine any of the issues in such proceedings. The
Commission participates in proceedings under Chapter X in order
to provide independent, expert assistance to the courts, the par-
ticipants, and investors in a highly complex area of corporate law
and finance. It pays special attention to the interests of public
security holders who may not otherwise be effectively represented.

‘Where the scheduled indebtedness of a debtor corporation exceeds
$3 million, Section 172 of Chapter X requires the judge, before
approving any plan of reorganization, to submit it to the Commission
for its examination and report. If the indebtedness does not exceed
$3 million, the judge may, if he deems it advisable to do so, submit
the plan to the Commission before deciding whether to approve it.
Where the Commission files a report, copies or a summary must be
sent to all security holders and creditors when they are asked to vote
on the plan. The Commission has no authority to veto or to require
the adoption of a plan of reorganization.

The Commission has not considered it necessary or appropriate to
participate in every Chapter X case. Apart from the excessive ad-
ministrative burden, many of the cases involve only trade or bank
creditors and few public investors. The Commission seeks to par-
ticipate principally in those proceedings in which a substantial public
investor interest is involved. However, the Commission may also
participate because an unfair plan has been or is about to be pro-
posed, public security holders are not adequately represented, the
reorganization proceedings are being conducted in violation of im-
portant provisions of the Act, the facts indicate that the Commission
can perform a useful service, or the judge requests the Commission’s
participation.

87
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The Commission has lawyers, accountants and financial analysts
in its New York, Chicago and San Francisco regional offices who are
actively engaged in Chapter X cases in which the Commission has
filed its appearance. Supervision and review of the regional offices’
Chapter X work is the responsibility of the Division of Corporate
Regulation of the Commission, which, through its Branch of Re-
organization, also serves as a field office in cases arising in the Atlanta
and Washington, D.C. regional areas.

SUMMARY OF ACTIVITIES

The Commission’s activities in Chapter X this year increased over
the previous year and will probably be even more extensive in
fiscal year 1964. In fiscal 1963, the Commission entered its appear-
ance in 32 new proceedings under Chapter X involving companies
with aggregate stated assets of approximately $152,451,000 and ag-
gregate indebtedness of approximately $142,965,000. They involved
the rehabilitation of corporations engaged in the operation of varied
businesses, including, among others, shell home construction, chain
retail and discount stores, consumer finance, and real estate and
mortgage investment.

During the year, the Commission participated in a total of 91 re-
organization proceedings, including the new proceedings.! The stated
assets of the companies in all these proceedings totaled approximately
$743,311,000 and their indebtedness totaled approximately $692,-
199,000. The proceedings were scattered among district courts in 31
states and the District of Columbia, as follows: 14 proceedings in
New York; 8 each in California and Florida; 7 in Illinois; 5 each in
Kentucky and Colorado; 4 each in North Carolina and Oklahoma;
8 each in Maryland, Yowa, Pennsylvania, Texas and Michigan ; 2 each
in New Jersey and Montana; and 1 each in Connecticut, West Vir-
ginia, Tennessee, Utah, Washington, Indiana, Virginia, Kansas,
Georgia, Mississippi, New Mexico, Arkansas, Ohio and the District
of Columbia. Proceedings involving 13 principal debtor corpora-
tions were closed during the year. Thus, at the end of the year the
Commission was participating in 78 reorganization proceedings.

PROCEDURAL AND ADMINISTRATIVE MATTERS

In Chapter X proceedings in which it participates, the Commission
seeks application of the procedural or substantive safeguards to which
all parties are entitled. The Commission also attempts in its interpre-
tations of the statutory requirements to encourage uniformity in the

1 Appendix table 12, infra, contasins a complete list of pending reorganization proceed-
ings in which the Commission was a party during the fiscal year ended June 30, 1963.



TWENTY-NINTH ANNUAL REPORT 89

construction of Chapter X and the procedures thereunder.

In Florida Southern Corporation? the second mortgagee appealed
from an order of the district court approving the debtor’s Chapter X
petition for reorganization. On appeal the court of appeals affirmed,
holding, as urged by the Commission, that a petition is not lacking in
“good faith” within the meaning of Section 146(3) merely because a
class of secur