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From: Mark Edwards <medwards@biosciadvisors.com>
Sent: Monday, June 11, 2018 1:57 AM 111 2018
To: foiapa JUN 1912
Subject: FOIA Request Office of
, FOIA Services

| would like to request access to Exhibit 10.1 to the 9/30/02 10-Q, filed by 3
Dimensional Pharmaceuticals, Inc. on 11/14/2002. Confidential treatment was sought
as to certain portions when initially filed with the Commission. '

In the event that confidential treatment has not expired or has been extended, | further
request that you send me the expiration date(s) from the relevant CT order(s) so | will
know when | should resubmit my request.

| authorize up to $61 in search and retrieval fees. Please send the exhibit(s) by PDF if
possible.

Sincerely,
Mark

Mark G Edwards

Managing Director

Bioscience Advisors b
2855 Mitchell Dr., Suite 103
Walnut Creek, CA 94598
medwards@biosciadvisors.com
925 954-1397
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
STATION PLACE
100 F STREET, NE
WASHINGTON, DC 20549-2465

Office of FOIA Services

June 22, 2018

Mr. Mark G. Edwards
Bioscience Advisors

2855 Mitchell Dr., Suite 103
Walnut Creek, CA 94598

RE: Freedom of Information Act (FOIA), 5 U.S.C. § 552
Request No. 18-04637-E

Dear Mr. Edwards:

This letter is in response to your request, dated and
received in this office on June 11, 2018, for access to
Exhibit 10.1 to the September 30, 2002 10-Q, filed by 3
Dimensional Pharmaceuticals, Inc. on November 14, 2002.

The search for responsive records has resulted in the
retrieval of 28 pages of records that may be responsive to your
request. They are being provided to you in their entirety with
this letter.

No fees have been assessed for the processing of this
request. If you have any questions, please contact Sonja
Osborne of my staff at osbornes@sec.gov or (202) 551-8371. You
may also contact Ms. Osborne at foiapalsec.gov or (202) 551-
7900. You also have the right to seek assistance from me at
McInerneyR@sec.gov or (202) 551-6249 as a FOIA Public Liaison
for this office, or contact the Office of Government Information
Services (0OGIS) for dispute resolution services. OGIS can be
reached at 1-877-684-6448 or Archives.gov or via e-mail at
ogis@nara.gov.

Sincerely,

Aay . sy

Ray J. McInerney
FOIA Branch Chief

Enclosure
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NOTE: Information that was redacted in the public filing is “boxed” in black ink. WED
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COLLABORATIVE DISCOVERY AND Loy a 9002
LEAD OPTIMIZATION AGREEMENT REGARDING ME

This Collaborative Discovery and Lead Optimization Agreement (the "Agrcement") is
made and effective as of August 12, 2002 (the "Effective Date™), by and between 3-Dimensional
Pharmaceuticals, Inc., a corporation having its principal place of business at Three Lower
Makefield Corporate Center, 1020 Stony Hill Road, Suite 300, Yardley, PA 19067, US.A
("3DP"), and Bristol-Myers Squibb Company, a Delaware cerporation having its principal
place of business at Route 206 & Province Line Road, P.O. Box 4000, Princeton, New Jerscy
08543 ("BMS"). 3DP and BMS may be rcferred to herein as a "Party” or, collectively, as the
"Parties."

WHEREAS, 3DP is engaged in discovery research for a varicty of biologically active
compounds and the development of technologies to facilitate such research, and 3DP has
patented sysiems for generating chemical compounds having desired pharmaccutical properties;

WHEREAS, BMS is cngaged in research and development of human therapeutic
products;

WHEREAS, 3DP and BMS have been engaged in a rescarch and development
collaboration to identify and develop compounds active against certain targets pursuant to the
DiscoverWorks™ Drug Discovery Collaboration Agreement entered into by and between the
Parties as of July 7, 2000, as amended (the "Existing Discovery Collaboration Agreement”).

WHEREAS, 3DP and BMS dgsire to cnter into a research and development collabaratjon
to optimize qualified lead compounds that Directly Modulate human| MapK Kinase ("MEK") I
and that are suitablc for commercial development by BMS; ' '

WIIEREAS, 3DP and BMS desire to allocate and, from time to time, to reallocate FTEs
between the research program under the Existing Discovery Collaboration Agreement (the
"Existing Discovery Program”) and the Rescarch Program under this Agrecment.

NOW, THEREFORE, in consideration of the various promises and undertakings set forth
herein, the Partics agree as {ollows:
Article .  DEFINITIONS

The terms in this Agreement with initial letters capitalized, whether uscd in the singular

or the plural, shall have the meaning set [orth below or, if not listed below, the nieaning,
designated in places throughout this Agreement.

.
1

| COVFIDENTIAL TREATMENT



1.1 "Active Compound" means a Research Compound or a Derivative Compound
that has been selected by BMS for preclinical development.

1.2 "Affiliate" means (i) any corporation or business entity of which at least fifly
percent (50%) ol the securities or other ownership interests representing the cquity, the voting
stock or general partnership interest are owned, controlled or held, directly or indirectly, by 3DP
or BMS; or (i) any corporation or business entity which, directly or indirectly, owns, controls or
holds at least fifty percent (50%) of the securities or other ownership interests represcnting the
equity, the voting stock or, if applicable, the general partnership interest, of 3DP or BMS.

1.3 "Agreement" means the present agreement including its Appendices.

1.4 "Confidential Information" means all information that has or could have
commercial value or other utility in a Party's business, or the unauthorized disclosure of which
could be detrimental to the Party's interests, including without limitation research, technical,
clinical development, manufacturing, marketing, financial, personnel and other business
information and plans, proprietary information, inventions, know-how, data, and biological and
other matcrials; which relate to thc Research Program or BMS's research activities in the Field.
"Confidential Information” shall also include without limitation Research Compounds,
Derivative Compounds, Qualified Lead Compounds, Active Compounds, Licensed Products,
and any research results and data associated with any of the forcgoing (including without
limitation structure/activity data).

1.5  "Combination Product" mcans a Licensed Product which includes one or more
active ingredients other than Active Compounds.

1.6 "Derivative Compound” means any compound other than a Research Compound,
but which Directly Modulates the Target, the making, using or sclling of which is covered by a
Valid Claim of a Rescarch Program Patent and which is first synthesized by either Party during
the 3 year period that immediatcly follows the expiration or termination of the Rescarch
Program.

1.7 "DircctedDiversity® Chemical Library” means a computer-gencrated library of
compounds containing integrated structure-activity and synthesis data,

1. "Dircctly Modulates” means that a compound (i) has an IC50Ifor the Target of| 10
[ |

nicromolar|or Icss; and (ii) for which the demonstrated mechanism of action for the compound's
intended therapeutic, prophylactic or diagnostic cffect is binding to and thereby modulating the
activity of the Target, as detcrmined by an assessment of available data by the JISMC.

1.9 "Effective Datc" means the effective date of this Agreement as sct forth above.

1.10 "Field" means all therapcutic, prophylactic and diagnostic uses of compounds that
Dircetly Modulate the Target, including but not limited to the therapcutic, prophylactic or
diagnostic indications identified in the Research Plan approved by the ISMC.

111 "First Commercial Sale” shall mean, with respect lo a given Licensed Product, the
first sale for use or consumption by the public of such Licensed Product in a country after all

K
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required approvals, including regulatory, marketing and pricing approvals, have been granted by
the applicable governmental drug regulatory agency of such country.

1.12  "FTE" means a full time equivalent scientist (i.c., one full-time or multiple part-
time scientists aggregating to onc full-time scientist) employed by 3DP and assigned to work on
the Rescarch Program with such time and effort to constifute one scientist working on the
Rescarch Program on a full time basis consistent with normal business and scientific practice (at
least 40 hours per week of dedicated effort; on an annual basis, at least 40 hours per week of
dedicated effort for at least 48 wocks per year). In no event, does an IFTE include a
subcontractor.

1.13  "Hit" shall have the meaning assigned to such term in Scction 2(a) of Appendix
A.

1.14  "Joint Steering and Management Committee” or "JSMC" shall have the meaning
set forth in the Existing Discovery Collaboration Agrecment, as such has expressly been
amended by Article 3 of this Agreement.

1.15 “Licensed Derivative Product” means any commcrcial product that is not a
Licensed Research Product and that contains one or more Derivative Compounds as active
ingredients.

1.16  "Licenscd Product” means Licensed Derivative Product and Licenscd Research
Product.

1.17 "Licensed Research Product” means any commercial product containing one or
more Rescarch Compounds as active ingredients, including without limitation such product that
also contains one or more Derivative Compounds as zctive ingredients in combination with such
Research Compounds.

1.18 "NDA" means an application for the final approval required for authorization for
marketing of a Licensed Product in a given country (including applicable regulatory, marketing
and pricing approval) in accordance with the applicable laws and regulations ol a given country.
Tn the U.S., NDA mecans a New Drug Application or its equivalent in the Food and Drug
Administration or successor agency.

1.19  "Net Sales” means the aggregate gross invoiced sales price of Licenscd Product
sold in the Territory by BMS, its Affiliates and any licensees or sublicensees, to an independent
Third Party, including but not limited to distributors, in bona fide, arms-length transactions, afler
deduction of the following items (to Lhe extent actually incurred or rcasonably estimated and
accrued and to the extent not already deducted in the amount invoiced): (i) customary trade,
quantity and cash discounts, wholesaler-charge backs, or rebates (including without limitation
rebates to governmental agencies); (i) customary credits or allowances for rejection or retwrn ot
previously sold Iiccnsed Products; (iii} any direct tax, duties, surcharges or government charge
(other than an income tax) levied on the sale, transportation or delivery ol a Licensed Product
and borne by the seller thercof;, (iv) retroactive price reductions; and (iv) any charge for freight
or insurance if separately stated.



The disposition of Licensed Products in reasonable quantities by BMS, its Affiliates or
licensees as part of a compassionatc use program, indigent care program, as bona fide samples,
or as donations to non-profit institutions or government agencies for non-commercial purposes
and for which BMS reccives no consideration shali be excluded [rom Net Sales and no royalties
shall be duc in connection with any such disposition.

In the circumstance where all the active ingredients of a Combination Product arc also
sold scparately and in identical strengths to those contained in the Combination Product, then
the following shall apply:

Net Sales shall be calculated as set forth above on the basis of the gross invoice price of
a Licensed Product containing the same weight of Active Compound sold independently ( A')
divided by the sum of the gross invoice price of each of the active ingredients contained in the
Combination Product sold independently ( B + A ), multiplied by the gross invoice price of the
Combination Product, as shown by the following formula:

Net Sales= _ (A) x ( gross invoicc price of the Combination Product )
[:B t 1\)

In the event the Active Compound and/or any of the other active ingredients of a
Combination Product are not sold separately in identical strengths to those contained in the
Combination Product, then the Parties agree to ncgotiate in good faith the calculation of Net
Sales with regard to such Combination Product based upon the relative value of the active
ingredients as determined by the Parties hercto in good faith.

1.20  "Patents" mcans all U, S. patent applications or issued patents, including without
limitation provisionals, divisionals, continuations, continuations-in-part, reissues and extensions
derived therefrom, such as patent term restorations, supplemeniary protection certificates, ctc., as
well as all foreign patents and forcign patent counterparts to the forcgoing.

1.21  "Qualified Lead Compound" means a Rescarch Compound or a Derivative
Compound that satisfies the criteria established by the JSMC from timc to time, which initially
shall be the criteria set forth in Section 2(b) of Appendix A.

1.22  "Rescarch Compound"” means any compound (a) that is conceived or synthesized
by 3DP during the conduct of the Rescarch Program and that Directly Modulates the Target; (b)
that is conceived or synthesized by 3DP in the conduct of rescarch activities outside the Field
and which is found to Directly Modulate the Target through 3DP's counterscreening activities
against the Target undertaken during the term of the Research Program, that, at 3DP's sole
discretion, becomes incorporated into the conduct of the Research Program; (¢) that is conceived
or synthesized by BMS in the conduct of BMS's research activities in the Field prior to the
Eflcetive Date or during the term of the Research Program, and that Directly Modulates the
Target; {d) that is conceived or synthesized by BMS in the conduct of research activities outside
the Field and which is found 1o Dircctly Modulate the Target through BMS's counterscreening
aclivities against the Target undertaken prior to the Effective Date or during the term of the
Research Program, that, at BMS's sole discretion, becomes incorporated into BMS's research
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aclivitics in the Ficld or into the conduct of the Rescarch Program; or (¢) that Directly Modulates
the Target and is first synthesized by either Party during the term of or within one year after the
expiration or termination of the Rescarch Program, and which is derived through iterative
rational drug design based upon the biological aclivity of a Research Compound with respect to
the Target,

1.23  "Rescarch Plan" means the detailed description of the rescarch and development
activities of the PPartics for the Target in the performance of the Research Program. The
Research Plan shall be prepared by the JISMC and shall be updated in writing as changges are
made to the Research Plan.

1.24  "Research Program" mcans the collaborative optimization activities of the Parties,
as described in Article 2, that arc intended to lead to the development of small molecule
Qualificd Lead Compounds and Active Compounds that have an agreed upon level of activity,
Dircetly Modulate the Target and are suitable for commercial development by BMS.

1.25 "Research Program Patents" shall mean those Patents that claim discoveries or
inventions that are conccived by either Party in the conduct of the Research Program and
reduced to practice during cither the term of this Agrcement or a period of one-year following
the expiration or termination of the Research Program, regardicss ol their ownership.

1.26  "Target" m&m{fﬁEK I, MEK-2 or their isoforms, or any other subtypes of MEK
[pr their isoforms that Tunction by phoqphorylatmg ERK-1 or ERK-2 subbtratc:\l whcther
discovered as of the Effcctive Date or at any time during the term of the Research Program or
three years thereafller,

1.27  "Territory" means the entirc world.

1.28  "Third Party” means an individual, corporation or other entity other than the
Partics and their Affiliates.

1.29  "3DP DirectedDiversity® Technology" means 3DP Patents and proprictary
know-how that rclate to gencrating and utilizing a DirectedDiversity® Chemical Library,
including but not limited to U.S. Patent Nos. 5,4603,564; 5,574,656; and 5,684,711, 5,901,069;
6,421,612; and 6,295,514,

1.30  "3DP Patcnts" means any Patents owned or controlled by 3DP by assignment,
license or otherwise, which 3DP has the right to license or sublicense to BMS, other than
Research Program Patents.

1.31  "Valid Claim" mcans a claim of a Patent that has not lapsed or become
abandoned or been declared invalid or unenforceable by a court or agency of competent
jurisdiction from which no appcal can be or has been taken.



Article 2,

RESEARCII PROGRAM

2.1 General Project Description. The Parties contemplate that the Research Program
will include the following steps and activitics:

(a).

(b}.

(c).

(.

(e).

BMS will {furnish to 3DP the structure and activity data on compounds developed
or discovered by BMS prior to the Effective Date or during the course of the
Rescarch Program that are to be tested against the Target, including both
compounds that are active against the Target, including without limitation Hits,
Research Compounds and Qualilied Lead Compounds, and compounds that arc
inactive against the Target.

3IDP will perform lead optimization studics on Qualified Lead Compounds with
the objective of generating compounds which will be selected as Active
Compounds by BMS. 3DP will also carry out initial testing of compounds in the
primary biochemical assay as well as any secondary assays, as determined by the
ISMC.

3DP will supply to BMS bctwceﬁto 5 milligramslof each Qualified I.cad
Compound in a manner to be determined by the JISMC for additional in vitro

testing at BMS as defined by the JSMC. Thesc comp ounds will meet 4 minip
purity otléighLy pereent (80%) (resolved LCMS/NMR) for eighty percent (80%) i

of the compounds provided. Upon a reasonable request of BMS and approval by
the JSMC, 3DP will provide additional quality control for individual compounds
as well as larger quantities of specific compounds for in vivo evaluation,
including, without limitation, with respect to Active Compounds.

3DP will carry out protcin cxpression and subscquent structural studics with the
Target (along with bound ligand as appropriate) as defined by the JSMC.

3DP will provide BMS with a password-protected internet based communication
channel in order to share activity or other compound related data with BMS.

2.2 Devclopment of Active Compounds. BMS will conduct the preclinical and clinical
tesls as it deems appropriate for the commercial development of Active Compounds in the Field
that arc developed from Qualificd Lead Compounds.

2.3 Alternative Targets. BMS, through the JSMC, shall have the option to proposc
changing Targels, subjcct to mutual agreement of both Partics.

2.4 Research Efforts. Hach Party shall usc good faith commercially reasonable and
diligent efforts (as defined below) to perform its responsibilities for the Research Program as
set forth in the Research Plan. BMS will provide funding to 3DP as set forth in the Existing
Discovery Collaboration Agreement and in accordance with Section 3.1(g), which funding
shall be used by 3DP solely to support qualified FTEs at 3DP as allocated pursuant to this
Agpreement to perform the Research Program. As used herein, the term "commercially



reasonablc and diligent cfforts” shall mean, unless the Parties agree in writing otherwise, those
efforts consistent with the exercisc of prudent scientilic and business judgment in accordance
with industry standards, as applicd by each Party, respectively, to other of its programs of
similar scientific and commercial potential.

Throughout the term of this Agreement, including any extensions thereof, 3DP shall
assign the number of FTE qualified scientists specified in the Research Plan to perform the
work set forth in the Research Plan. The mixture of education and cxperience of such FTEs
shall be appropriate to the scientific objectives of the Research Program and 3DP shall provide
reasonable aggregated information about the composition of such FTEs to the JSMC upon
request. In the cvent that BMS has reasonable concerns regarding the staffing of the Research
Program by 3DP, such concerns shall be communicated to and discussed by the JSMC. The
JSMC may make recommendations to 3DP regarding such Research Program staffing
concerns for 3DP's consideration.

Other than the research funding provided by BMS to 3DP under the Existing Discovery
Collaboration Agrecement and in accordance with Section 3.1(g), and except as otherwise
specifically agreed in writing by 3DP and BMS, each Party shall be responsible for all costs
and expenses it incurs in its performance of the Research Program.

2.5 3DP's Disclosure of Results; Reports; Progress Meetings. The results of all
work performed by the Parties as part of the Research Program shall be disclosed to the other
Party as soon as practical afler such results are obtained. The Parties will exchange at a
minimum quarterly written reports (with copies to the JISMC) presenting a meaningful
supmary of the work performed on the Research Program. Progress with respect to the
Research Plan milestones and goals shall be included in the report. In addition, on reasonable
request by BMS, 3DP will make presentations of its activities under this Agrcement to inform
BMS of the details of the work done under this Agreement. To better facilitate communication
and collaboration between the Parties, scientists from 3DP and BMS who are conducting work
relating to the collaboration will meet monthly in a manner convenient to all attendees to
discuss the progress of the Research Program. Such research team meetings should be
scheduled as on-site meetings with appropriate attendees from 3DP and BMS. As provided in
Article 6, know-how and other information regarding the Research Program disclosed by one
Party to the other Party pursuant hereto may be used only in accordance with the rights granted
under this Agreement. Within 30 days following the end of each calendar quarter, the Parties
shall cach exchange and provide to the JSSMC a written report summarizing in rcasonable detail
the work performed by it under the Research Program during the preceding calendar quarter.

2.6 BMS's Disclosure of Efforts. Following the end of the Rescarch Program, for so
long as BMS undertakes development or commercialization activities with respect to Active
Compounds or Licensed Products, BMS shall provide 3DP with periodic reports summarizing
such activilies.



Article 3. RESEARCH PROGRAM GOVERNANCE

3.1 Joint Steering and Management Committee. 3DP and BMS agree that the Joint
Steering and Management Committee cstablished under the Existing Discovery Collaboration
Agreement shall, in addition to its responsibilitics under the Existing Discovery Collaboration
Agreement, be responsible for:

(a).  Adopting, reviewing and amending the Rescarch Plan to implement the Rescarch
Program, subjcct to BMS approval. The Research Plan for the Target agreed to
by the Partics is described in Appendix A.

(b).  Monitoring the progress of research in the Research Program.

{c).  Proposing any change in Target selection, such change being subject to mutual
agreement of the Parties.

{d). Agrecing on and adopting criteria for the designation of Qualificd Lead
Compounds and Active Compounds.

(e).  Sclecting Qualified 1.cad Compounds to be advanced for secondary in vitro and
in vivo biological testing.

0. Reviewing and approving publications and other public disclosures related to the
subject matter of the Research Program.

(g). [rom time to time, reviewing and determining the allocation of thF'l"Es
specificd in the Existing Discovery Collaboration Agreement, as between the
Resecarch Program and the Existing Discovery Program; such FTES to be
allocated optimally between the Rescarch Program and the Existing Discovery
Program to maximizc the benefits to both Partics, given the available resources.
Until changed by a decision of the JSMC, the initial allocation of FTEs to the
Research Program shall thT‘Es.

(h).  Reviewing and determining whether the mechanism of action for a compound's
intended therapeutic, prophylactic or diagnostic cffect has becn demonstrated as
binding to and modulating the activity of the Target, for purposes ol satisfying the
delinition of "Dircctly Modulates".

(1). Any other matter as may be mutually agreed from time to time.

3.2 JSMC Governance. As to the activities contemplated under this Agreement and
the allocation of FTEs Lo the Research Program, the terms of Scctions 4.1, 4.3, 4.4 and 4.6 ol
the Existing Discavery Collaboration Agreement shall apply to the JSMC; provided however,
in the event, under Seclion 4.4 of the Existing Discovery Collaboration Agreement, the
specilicd officers of 3DP and BMS cannot rcach agreement within {iftcen (15) days after a
maltter is referred to them for resolution, to the extent such matter pertains to reallocating FTEs




between the Rescarch Program and the Existing Discovery Program under Section 3.1(g), then
1o change in the number of FTEs shall become cffective without the approval of 3DP, which
approval shall not be unreasonably withheld or delayed; and provided further, that in the event
formal dispute resolution is called for under such Section 4.4 of the Existing Discovery
Collaboration Agreement relating to a deadlock of the JSMC under this Agreement, then the
dispute resolution provisions of Article 12 of this Agreement shall apply. It is the intent of the
Parties to allocate the work being performed by the FTEs to allow for the performance of all
aspects of the Rescarch Program and of the Existing Discovery Program in a manner that is
equitable to both Parties.

3.3 Management of Matters Outside the Jurisdiction of the JSMC. Matters outside
the scope of the Research Program arc internal to cach Party and are not under the purview of
the ISMC. Such matters include, but are not limited to the following: internal personnel
policics and programs, budgeting, finance, commercial and marketing strategies, and business
decisions. However, the Partics agree to communicate with each other promptly on those
matters which, while outside the scope of the Rescarch Program, neverthcless may rcasonably be
expected to influence the conduct or term of this Agreement or the intended commercialization
of any Qualificd Lead Compounds under this Agreement.

Article 4. FINANCIAL TERMS

4.1 Milestone Payments. BMS agrees to make milestone payments as set forth below
upon the first occurrence of each milestone event for each Research Compound and Derivative
Compound. Subjcct to the conditions set forth below, the milestone payments as set forth below
shall be paid only one time for each Research Compound or Derivative Compound {regardless,
for example, of the number of clinical trials conducted and NDA approvals obtained for that
particular Research Compound or Derivative Compound). The applicable milcstone payments
duc for any Derivative Compound shall bc[ﬁ‘ty percent (50 %)lof the milestone payment
amounts set forth below (such reduction shall be noted wiih an asterisk (*) below):

(a). upon cach determination that a Research Compound or Derivative
Compound* is an Active Compound, as determined in the sole discretion of
BMS. (For example, as of the Effcctive Date, such determination for purposcs of
achicvement of this milestone would documented by BMS as an Early Candidate
Nomination, or ECN, but in the futurc may be referred to by some other
designation);

{b). I $250,000 Llpon the first initiation of a Phase I clinical trial (or its equivalent or
non-U.S. counterpart) for each Research Compound or Derivative Compound*™;

(c). \ 51 ,('J__O_Q_,Q_U{Jsupon the first initiation of a Phase 11§ clinical trial (or its cquivalent or
non-U.S. counterpart) for each Rescarch Compound or Derivative Compound*;

(d). L__S__]:{(_)O,Ua)]upon the first filing of an NDA for each Research Compound or
Derivative Compound®;



(e). { $2,000,000[upon the first approval of an NDA for cach Research Compound or

Derivative Compound®.

The milestone payments under (a) and (b) above shall be subject to both of the following
conditions: (1) The total amount of milestone payments under (a) and (b) above for all Rescarch
Compounds and Derivative Compounds shall in no ¢vent cxceed and (2} For all
Rescarch Compounds and Derivative Compounds, all milestonc payments under (a) and (b}
above after the first payment of cach such milestone shall be deferred until the initiation of a

Phasc 11 clinical trial {or its equivalent or non-U.S. counterpart) for any Research Compound or
Derivative Compound.

4.2 Royalty on Net Sales of Licensed Produets. BMS agrees to pay a quarterly royalty
bascd on Net Sates of Licensed Derivative Products and Licensed Research Products. Royalty
payments shall be due within sixty (60) days of the end of each caiendar quarter in which
applicable Net Sales arc generated.

(a).  The applicable royalty rate for Licensed Derivative Products shall be
percent (0.5 %) on annual Net Sales of Licensed Derivative Products below

L__S;?,SO,Q_O_Q,_U_QO; three-quarters of a percent (0.75 %ion annual Net Sales of
Licensed Derjvative Products betweer{ $250,000,000]and{$500,000,00¢); andjonc]
percent {1 %)1011 annual Net Salcs of Licensed Derivative Products above

I §500,000,000

(b). _The applicablc royalty rate for Licensed Research Products shall bejone percent
[__1 %Non annual Net Sales of Liggnsed Research Products below]|$250,000,000
one-and-one-half percent (1.5 %)lon annual Net Sales of Licensed Research

Products betweer . andIfSSO0,000,0(]q; andjtwo percent (2 %)lon
annual Net Sales of Licensed Rescarch Products above $500,000,000.

In cach calendar quarter of any calendar year, BMS shall pay 3DP royalties based on Nt Sales
for such calendar quarter calculated on an annualized basis. Following the end of the calendar
year, BMS shall provide a rcconciliation pursuant to Scction 4.6 of the actual royaltics due and
royaltics that have been paid.

4.3 Royalty Period. The royalty payments sct forth above shall be payable for cach
[icensed Product on a product-by-product and country-by-country basis from the time of T'irst
Commercial Salc of such Licensed Product in such country until the later of (i) 10 years from the
time of First Commercial Sale of such Licensed Product in such country or (i1} until the last to
cxpire Patent containing a Valid Claim that covers the making, using, or selling of such Licenscd
Produet in such country,

.



4.4 Royalty Conditions. The royalties under this Article shall be subject 1o the
following conditions:

(2).  thatonly one royalty shall be due with respect to the same unit of Licensed
Product;

(b).  that no royaitics shall be due upon the salc or other translcr among BMS, its
Affiliates or licensces, but in such cascs the royalty shall be due and caleulated upon
BMS's or its Alfiliate's or licensee's Net Sales of Licensed Product to the first
independent Third Party; and

(c).  notwithstanding the above royalty rates, upon BMS's request, the Parties agree to
discuss in good faith a reduction of such royalty rate in any given country in the event the
available patent protection materially decrcases the commercial viability of a Licensed
Product under such royalty ratc.

4.5 Third Party Patents. In the cvent that during the term of the royalty obligation for
a Licensed Rescarch Product under this Article [V, a Third Party shall control a patent or patents
in any country covering the sale of such Licensed Rescarch Produet, and in the reasonable
judgment of BMS, it would be impractical or impessible for BMS (or its Affiliates or licensces
or sublicensces) to continue (o sell such Licensed Research Product without obtaining a royalty
bearing license from such Third Party, then BMS shall be entitled to a credit against the royaltics
due bereunder with respect to such country in an amount equal to{ﬁﬁy pereent (50 %)\Of‘ the
royalty paid to such Third Party, said credit not to cxccedftwcntyﬁvc percent (25 %) of the
royally otherwise duc under this Agreement, arising from the sale of such licensed Research
Product 1n said country. Howcver, the foregoing royalty credit shall only be available when the
total royalty obligation owed by BMS (or its Affiliates or licensces or sublicensecs) to
unaffiliated Third Parties excccds;isix percent (6 %)lof Net Sales of such Licensed Research
Product and shall only be available in the calendar quarter for which the royaltics are paid to the
Third Party. Notwithstanding anything else to the contrary in this Section 4.3, in no event shall
any royalty duc on a Licensed Research Product fall bclow}onc percent (19 n)lofl\lel Sales of
such Licensed Research Product.

4.6 Mode of Payment. All payments to 3DP hereunder shall be madce by wire transfer
of United States Dollars 1n the requisite amount to siich bank account as 3DP may [rom time to
time designate by notice to BMS. Milestone payments shall be made within 45 days of
occurrence of the relevant milestone event and royalty payments [or a given calendar quarter
shall be made within 45 days [ollowing the end of the calendar quarter. Payments shall be free
and clear of any taxes (other than withholding and other taxes imposed on 3DP), fecs or charges,
to the extent applicable. For purposcs of computing royally payments for Net Sales made
autside of the United States, such royalties shall be converted into U.S. Dollars, by applying the
raic of exchange as used by BMS's global accounting system which reflects the average
exchange rate for the applicable payment period.

Within 90 days of the end of each full calendar year after the First Commercial Sale,
BMS shall deliver to 3DP a true accounting of Net Sales during that calendar year and shall at
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that time inform 3DP of any reconciliation between the royalties paid that year on the basis of
annualized Nct Sales and the royaltics actually owed on the basis of actual Net Sales.
Reconciliation for the first partial calendar year after the First Commercial Sale shall be based on
annualized sales during that {irst partial calendar year. Overpayments shall be credited against
royaltics owed lor the succecding calendar quarter. Underpayments shall be paid up within 45
days of the end of the calendar quarter following the dclivery of such accounting to 3DP.

In case of any dclay in payment by BMS to 3DP, interest on the overdue payment shall
accruc af an annual intercst rate equal 1o the prime rate as reported in The Wall Street Journal, as
detcrmined (or cach month on the last business day of that month, asscssed from the day
payment was initially due. The foregoing interest shall be due from BMS without any special
notice.

4.7 Records Retention. With respect to any products for which royaliies are duc
pursuant to Section 4.2, BMS and its Affihates and any licensces or sublicensecs shall keep
records, for two years following cach culendar year for which royaltics are owed, of such Net
Sales in sufficicent detail to confirm the accuracy of the royalty calculations hereunder. At the
request ol 3DP, BMS shall permit, and shall require its Affiliates and any licensees or
sublicensees to permit, an independent certified accountant of nationally recognized standing
appointed by 3DP and reasonably acceptable to BMS, at reasonable times and upon reasonable
notice, to examine these records solely to the extent necessary to venfy such calculations. Such
investigation shall be at the expense of 3DP unless it reveals a discrepancy ini BMS's{favor of

more than , in which cvent it shall be at BMS's cxpensc.

4.8 Taxes. The Party receiving royaltics and other payments under this Agreement shall
pay any and all taxes levied on account of such payment. If any taxes are required to be
withheld by the paying Party, it shall: (a) deduct such taxes from the remitting payment, (b)
timely pay the taxes to the proper taxing authority, and (¢) send proof of payment to the other
Parly and certify its receipt by the taxing authority within 60 days following such payment.

Article 5.  EXCLUSIVITY, OWNERSHIP AND LICENSE OF RIGHTS

5.1 Exclusivity. Except in the casc of early termination by BMS under Section 9.2 or by
3DP under Section 9.3, during the period of time beginning on April 15, 2002 and continuing
untilfone ycar]after the termination or cxpiration of this Agreement 3DP shall work exclusively
with BMS, and shall not work independently of BMS, cither alonc or with any Third Party, with
respect to (1) the modeling, design, synthesis, screening and testing of compounds that Directly
Modulate the Target, and (i1) the screening and testing of compounds in assays to detect
compounds that Directly Modulate the Target.

5.2 Ownership of Research Compounds and Derivative Compounds; License Grant
to BMS Under 3DP Patents. BMS shall solely own all Research Compounds and Derivative
Compounds to the extent not covered by Valid Claims of 3DP Patents in existence prior to April
15, 2002 or that result from rescarch underiaken by 3DP independently of the Rescarch Program.
In the case where any Research Compound, Derivative Compound or Licenscd Product is
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covered or claimed in a 3DP Patent in existence prior to April 15, 2002 or a 3DP Patent that
arose from research indcpendently of the Research Program, 3DP hereby grants to BMS a fully
paid up, worldwide, cxclusive license, with right to sublicense, in the Field under such patent to
develop, make, have made, use, sell, offer for sale, have sold, import and have imported such
Research Compound, Derivative Compound or Licensed Product, as the case may be, provided
that 3DP 1s not contractually prohibited under a written agreement with a Third Party from
granting such an exclusive license. In the event that 3DP is so contractually prohibited from
granting such an exclusive license, 3DP shall grant to BMS as broad a scope of license as it is
permitted (for cxample, a non-exclusive license) and 3DP shall use its commercially reasonable
cfforts to assist BMS in securing for the benefit of BMS all necessary or useful rights from such
Third Party under such 3DP Patents on reasonable terms and conditions and in the most efficient
manner possible under the circumstances. Each Party shall pay its own legal fees and other costs
incurred by it in connection with such negotiations. BMS shall pay all license fecs incurred by
3DP and BMS in the obtainment of such license and otherwisc under the terms of such license
agreenicnt.

After a period offthrec years\following tcrmination of the Research Program, then upon receipt
of notice from 3DP specifically citing this Section 5.3 and enclosing a copy of this Agreement,
BMS and 3DP shall enter into good faith negotiations regarding the licensing of some or all
rights to any compound(s) covered by Rescarch Program Patents owned by BMS other than any
compound being developed by BMS or with respect to which BMS has bona fida development
plans or any analogs or other closely rclated compounds as determined by BMS in its reasonablc
business judgment to any of the foregoing. It is acknowledged by the Parties that this Section
5.3 in no way limits BMS's ability to cnter into negotiations or to executc agreements with any
Third Party regarding any such rights BMS may have at that time.

5.3 Right of Nei otiationSThree Years}After Termination of the Research Program.

5.4 Non-assertion by BMS. BMS agrees that it shall not assert against 3DP any BMS
patent claim, including but not limited to claims in Research Program Patents, where (a) the
patent claims priority of a patent application f{iled during the Rescarch Program or within 18
months following termination of this Agreement and (b) the claim covers an invention which is
an improvement or enhancement to the 3DP DirectedDiversity® Technology and such invention
falls within the scope of the claims of those 3DP Patents specifically listed in Section 1.29 and
divisional, continuation or continuation-in-part applications thereof that are filed as of Effcctive
Date.

5.5 Grant-back of Rights to 3DP to Continue Drug Discovery and Development.
BMS hereby grants back to 3DP a fully paid up non-cxclusive license, without the right to
sublicense, under the Research Program Patents owned by BMS to undertake drug discovery and
development efforts relaiing to any compeound for its own behall and on behalf of any Third
Party outside of the Field, provided however, this license shall not extend any right whatsoever
to sell or transfer in any manner, including without limitation in exchange for any monctary
consideration or any other commercial gain, any compound or product covered or claimed by
any Research Program Patent; provided further, that (1) as to screening ol compounds in 3DP
libraries as of the Effcctive Date or thercafler or screening of compounds provided by a Third
Party to 3DP prior to or subsequent 1o the Effective Date, such license shall become eftective




apon the Effective Date, and (2) as to all other activitics contemplated by this Section 5.5, such
license shall become effective one year after the expiration or termination of the Rescarch
Program.

5.6 Right of Negotiation Upon Ceasing Substantially All Activities. If at any time
after the cxpiration or termination of the Research Program BMS ceases substantially all
discovery, development, and commercialization efforts undertaken by it or a Third Party on its
behalf in connection with all Research Compounds, all Derivative Compounds, all compounds
covercd by the Research Program Patents, and all compounds which Directly Modulate the
Target, then upon reccipt of notice from 3DP specifically citing this Section 5.6 and enclosing a
copy of this Agrecment, BMS and 3DP shall cnter into good faith negotiations regarding the
licensing of all or a portion of the rights BMS has at that time to undertake the same in order for
3DP to continue such discovery development and commercialization efforts. It is acknowledged
by the Parties that this Section 5.6 in no way limits BMS's ability to enter inlo negotiations or to
execute agreements with any Third Party regarding any such rights BMS may have at that time.

Article 6. CONFIDENTIAL INFORMATION

6.1 Confidentiality Obligations. The Partics agree that (i) during the period of time
beginning on April 15, 2002 and continuing until 10 years after thc term of this Agreement,
cither Party (a "Recciving Party") that pursuant to this Agreement (a) receives Confidential
Information from the other Party (a "Disclosing Party") prior to or during the term of this
Agreement or within three years following the end of the term of this Agreement or (b) discovers
or develops Confidential Information in the conduct of the Rescarch Program or within the one
year following the expiration or termination of the Rescarch Program, and (ii) for as long as
BMS is developing or commercializing any Research Compound, Derivative Compound,
Qualified Lead Compound, Active Compound or Licensed Product and for two years thereafter,
either Party (a "Receiving Party") that, pursuant to but morc than 3 vears after the term of this
Agreement, receives Confidential Information from the other Party (a "Disclosing Party") that
relates to the development, manufacturing or marketing of any Research Compound, Derivative
Compound, Qualified Lead Compound, Active Compound or Licenscd Product, shall keep
completely confidential and shall not publish or otherwise disclose and shall not usc for any
purpose (except as expressly permitted hereunder) any such Confidential Information, except to
the cxtent that it can be established by such Receiving Party that such Confidential Information:

(a).  was already known to such Receiving Party, other than under an obligation of
confidentiality with the other Party:

(b).  was generally uvailable to the public or otherwise part of the public domain at the
time of its disclosure or development;

(c).  boeame gencrally available to the public or otherwise part of the public domain

after its disclosure or development and other than through any act or omission of
the Receiving Party in breach of this Agreement;
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(d).  was subsequently lawfully disclosed to the Receiving Party by a Third Party;

(¢).  canbe shown by written records to have been independently devcloped by the
Recciving Party without reference to the Confidential Information received from
the Disclosing Party, without refercnce to the Confidential Information developed
by cither Party as part of the Rescarch Progran, and without breach of any of the
provisions of this Agrcement; or

(£). the other Party has specifically agreed in writing that the Receiving Party may
disclose and/or use.

0.2 Written Assurances and Permitted Uses of Confidential Information.

(a). Each Party shall inform its employees and consultants who perform substantial work
on the Research Program, of the obligations of confidentiality specified in Section 6.1 and all
such persons shall be bound by the terms of confidentiality set forth therein.

(b). The Receiving Party may disclosc Confidential Information to the extent the
Receiving Party is compelled to disclose such information by a court or other tribunal of
competent jurisdiction, provided however, that in such case the Receiving Party shall
immediately give notice to the Disclosing Party so that the Disclosing Party may seek a
protective order or other remcdy from said court or fribunal. In any cvent, the Receiving Party
shall disclose only that portion of the Confidential Information that, in the opinion of its legal
counscl, is legally required to be disclosed and will exercise reasonable efforts to ensure that
any such information so disclosed will be accorded confidential trcatment by said court or
tribunal.

(c). To the extent it is reasonably necessary or appropriate to fulfill its obligations and
exercising its rights under this Agrecment, either Party may disclosc Confidential Information
to its Affiliates, licensces and sublicensees on a need-to-know basis on condition that such
Affiliates, licensees and sublicensces agrec to keep the Confidential Information confidential
for the same time periods and to the same extent as the Parties are required to keep the
Confidential Information confidential under this Agreement.

(d). BMS or its liccnsees and 3DP may disclose such Confidential Information to
government or other regulatory authorities to the extent that such disclosure is reasonably
necessary to obtain patents covering any Research Compound, Derivative Compound or
Licensed Product or authorizations to conduct clinical trials with and to commercially market
any Licensed Product.

(c). The obligations ol confidentiality and non-use sct forth in Scction 6.1 shall not apply
fo and shall not limit BMS's disclosure or use in any manner whatsoever of any Confidential
Information (1) disclosed by BMS to 3DP, (2) discovered or developed by BMS, or (3) which is
a Rescarch Compound, Derivative Compound, Qualified Lead Compound, Active Compound
Licensed Product, or any rescarch result or data associated with any of the [oregoing (including
without limitation structure/activity data).



(). The obligations of confidentiality and non-use set forth in Section 6.1 shall not apply
to and shall not limit 3DP's disclosure or use of Confidential Information to the extent such
disclosure or use is reasonably nccessary for 3DP's excrcise of rights and obligations conferred
and undertaken under this Agreement; provided however, the expiration of the exclusivity
provisions set forth in Section 5.1, shall not give risc to any right of 3DP to disclosc or use
Confidential Information in the Field.

(g). The existence and the terms and conditions of this Agreement which the Partics
have not specifically agreed to disclosc pursuant to this Section 6.2 shall be treated by each
Party as Confidential Information of the other Party.

(h). If a Party is required to make any disclosurc of the other Party's Confidential
Information, it will give at least 30 days written, advance noticc to the latter Party of such
disclosure requircment. If a Party is required to disclose Confidential Information to comply
with applicable laws or governmental regulations, including but not limited to submitting
information to tax authorities or to comply with any discovery or similar request for production
of documents in litigation or similar alternative dispute resolution proceedings, such Party may
make such disclosure, provided it gives prompt notice to the other Party, and provided it makes
all reasonable efforts to comply with all administrative or other procedures or to establish a
reasonable protective or similar order under which the confidential nature of the information will
be maintained.

6.3 Permitted Disclosures for Business Development Purposes. Notwithstanding the
foregoing, or any other provision in this Agreement to the contrary, 3DP may describe the
financial terms of this Agreement in confidence, in conncction with capital raising or financing
activities, or in connection with a potential acquisition of 3DP, provided however, that any such
recipient of such disclosure shall agree in writing to keep such terms confidential for the same
{ime periods and to the same cxtent as 3DP is required to keep Confidential Information
confidential under this Agreement. Furthermore, BMS acknowledges that 3DP may be obligated
to disclose terms of this Agrecment and make public a copy of this Agrcement in the event it
becomes a public company as required by applicable U.S. law; provided however, that the terms
and copy ol this Agreement shall be redacted such that the cxtent of any such disclosurc shall be
limited to that which in the opinion of 3DP's Icgal counscl is legally required to be disclosed.

Article 7. PATENTS AND INTELLECTUAL PROPERTY
7.1 Title to Patents.

(a).  Subjcct to the other provisions of this Agreement, all Rescarch Program Patents
shall be solely owned by BMS, if they claim or cover: (1) any Rescarch
Compound; (1) any Derivative Compound; {3) any Qualified Lcad Compound;
(4) any Active Compound; or {5) any Licensed Product. All other Rescarch
Program Patents shall be individually or jointly owned, depending upon
inventorship. Inventorship will be detcrmined under U.S. patent law. Joint
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(®).

ownership means that each Party shall have an undivided one-half interest
without an obligation of accounting to the other.

In accordance with the grant of rights under this Agreement, all employecs and
consultants who are inventors on any patents arising under work carried out under
the Rescarch Program shall assign Lo such Party or Parties all inventions made by
such persons during the conduct of the Research Program.

7.2 Filing of Patent Applications and Expenses.

(a).

(b).

(a).

(b).

BMS has the right but not the obligation to pursuc and maintain Rescarch
Program Patents that it solcly owns, at its own cost. 31)P has the right but not the
obligation to pursue and mainiain Research Program Patents that it solcly owns,
at its own cost.

Where there is co-owncrship ol any Research Program Palents, the Partics will
decide who is in the best position to file and pursuc patent applications, shall
regularly provide cach other with copics of all filings and other matcrial
submissions and correspondence with the patent offices, in sufficient time to
allow for review and comment. The costs of prosccuting and maintaining patent
applications that arc jointly owned shall be borne by the filing and maintaining
Party.

Enforcement of Patents.

[ either Party considers that a Valid Claim of any of the Research Program
Patents claiming the manufacture, use or sale of any Active Compound or any
Licensed Product is being infringed by a Third Party, it shall notify the other
Party and provide it with any evidence of such infringement which is rcasonably
available. BMS shall have the right but not the obligation, at it own expense, to
attempt to remove such infringement by commercially appropriate steps,
including without limitation a lawsuit. If required by law, 3DP shall join such
suit as a party, at BMS's expense. In the event BMS fails to take commercially
appropriaie steps with respeet Lo such infringement within six months following
notice of such infringement, 3DP shall have the right to do so at ils expense,
provided that BMS shall not be required to enforce such Rescarch Program
Patents against more than onc entity or in more than onc country at any onc time.

BMS shall pay BDP}i‘our percent ( 4%)J0f any amounts rccovercd by BMS
pursuant to subsection (a), above, whether by settlement or judgment. If 3DP
enforces such patents pursuant to subsection (4}, then any amounts recovered by
3DP shall be retained by 3DP.

The Party not cnforcing the Rescarch Program Palents pursuant to subscctions (a)
above, shall provide reasonable assistance o the other Party, including without
limitation providing access to relevant documents and other evidence and making



its employees available, subject to the enforeing Party's reimbursement of any
out-of-pocket expenses incurred by the other Party.

(d).  If either Party considers that a Valid Claim of any of the jointly owned Research
Program Patents other than those Research Program Patents covered by
subsecctions (a) above, is being infringed by a Third Party, it shall notify the other
Party and provide it with any evidence of such infringement which is reasonably
available. The Parties agree to discuss in good faith the enforcement of any such
jointly owned Research Program Patents. [f such Patents arc enforced by either
Party, the Party not enforcing such Rescarch Program Patents shall provide
rcasonable assistance to the other Party, including without limitation providing
access to relevant documents and other evidence and making its cmployces
available, subject to the enforcing Party's reimbursement of any out-of-pocket
expenses incurred by the other Party.

Article 8. INDEMNIFICATION

8.1 Indemnification by BMS. BMS shall indemnify, defend and hold 3DP and its
agents, employees and directors (the "3DP Indemnitees") harmless from and against any and all
liability, damage, loss, cost or expense (including without limitation reasonable attorneys' fees)
arising out of Third Party claims or lawsuits related to (a) BMS's performance of its obligations
under this Agreement; or (b) the devclopment, manufacture, use or sale of Research Products,
Derivative Products, Qualified Lead Compounds, Active Compounds, or Licensed Products by
BMS and its Affiliates, sublicensees, distributors and agents, except to the extent such claims or
suits result from thc material breach of any of the provisions of this Agrecment, gross negligence
or willlul misconduct by thc 3DP Indemnitees.

8.2 Indemmification By 3DP. 3DP shall indemnify, defend and hold BMS and its
agents, employees and directors (the "BMS Indemnitees™) harmless from and against any and all
Hability, damage, loss, cost or expense (including without limitation reasonable attorneys' fees)
arising out of Third Party claims or lawsuits related to 3DP's performance of its obligations
under this Agreement, cxcept 1o the extent that such claims or suits result from the material
breach of any of the provisions of this Agreement, gross negligence or willful misconduct by the
BMS Indemnitees.

8.3 Procedure. Any of the 3DP Indemnitees or BMS Indemnitees, as the case may be,
(the "Indemnitee") that intends to claim indemnification under this Article 8 shall promptly
notify the other Party, BMS or 3DP as the casc may be, (the "Indemmnitor”) in writing of any
liability, damage, loss, cost and/or expense (including reasonable attorneys' fees) arising out of
claims or lawsuits in respect of which the Indemnitee intends to claim such indemnification, and
shall permit the Indemnitor to assume direction and control of the defense of the claim
(including the sclection of counsel, rcasonably acceptable (o the Indemnitee, and the right to
negotiate a settlement, at the discrction of the Indemnitor, provided that such scttlement does not
impose any malerial obligation or detriment on the Indemnitee), and shall cooperate as requested
(at the expense of the [ndemnitor) in the defense of the claim; provided however. that an
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Indemnitee shall have the right to retain its own counsel, with the feces and expenses to be paid
by such Indemnitee, The failure to deliver written notice to the Indemnitor within a reasonable
time after the commencement of any such action, if prejudicial to its ability to defend such
action, shall relieve the Indemnitor of any liability to the Indemnitee undcr this Article 8. At the
Indemnitor's request, the Indemnitee under this Article 8, and its employees and agents, shall
cooperate fully with the Indemnitor and its legal representatives in the investigation of any loss
covered by this indemnification and provide true, correct and complete information with respect
thercto.

Article 9. TERM AND TERMINATION

9.1 Term. This Agreement shall commence upon the Effective Date and continue until
it expires on July 7, 2003, unicss extended by mutual agreement of the Partics or terminated
prior to such date.

9.2 Termination of the Research Program Without Cause, BMS may terminate this
Agreement upon 90 days advancc written notice.

9.3 Termination for Breach. The failure by a Party to comply with any of the material
obligations contained in this Agreement shall entitlc the other Party to give notice to have the
dcfault cured. If such default is not cured within 60 days after the reccipt of such notice, or if by
its nature such default could not be cured within 60 days and a cure is not effectuated within an
additional 60 days, then the notifying Party shall be entitled, without prejudice to any of its other
rights conferred on it by this Agreement, and in addition to any other remedies that may be
available 1o it, to terminate this Agreement, provided however, that such termination shall be
stayed in the event that, (i) during the initial 60 day period, the Party alleged to have in good
faith and upon a rcasonable basis been in default shall have initiated arbitration in accordance
with Section 12.1, below, contesting the occurrence of the alleged default and/or whether it is
sufficiently material to permit termination of this Agreement, and (ii) such Party shall diligently
and in good faith cooperate in the prompt resolution of such arbitration proccedings. The
foregoing stay shall expire on the date the arbitrators issue their decision. If the arbitrators
determine that a default occurred which was not cured within the relevant cure pcriod, and that
such default was sufficiently material (o justify termination of this Agreement, the termination
shall bec immediately effective. Otherwisc, the notice of termination shall be ineffective and this
Agrcement shall continue in full force and effect. The foregoing shall not limit any other rights
or remedies that may be available to the terminating Party on account of the alleged breach,
including, without limitation, the right to seek damages.

9.4 No Waiver. The right of a Party to terminate this Agrecment, as provided in Section
9.3, shall not be affected in any way by its waiver or [ailure 1o take action with respect to any
prior default.

9.5 Insolvency or Bankruptcy.
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(a).  Either Party may, in addition to any other remedies available by law or in equity,
terminate this Agreement by wriiten notice to the other Party in the event the
latter Party shall have become insolvent or bankrupt, or shall have an assignment
for the benefit of its creditors, or there shall have been appointed a trustee or
receiver of the other Party or for all or a substantial part of its property or any
casc or procecding shall have been commenced or other action taken by or against
the other Party in bankruptcy or secking reorganization, liquidation, dissolution,
winding-up, arrangement or readjustment of its debts or any other relief under any
bankruptcy, insolvency, reorganization or other similar act or law of any
jurisdiction now or hereaftcr in effect, or there shall have been issued a warrant of
attachment, exccution, distraint or similar process against any substantial part of
the property of the other Party, and any such event shall have continued for 90
days undismissed, unbonded and undischarged.

(b).  All rights and licenscs grantcd under or pursuant to this Agreement by BMS or
3DP are, and shall otherwisc be deemed to be, for purposcs of Scction 365(n) of
the U.S. Bankruptcy Code, licenscs of right to "Intellectual property” as defined
under Section 101 of the U.S. Bankruptcy Code. The Parties agree that the
Parties as licensces of such rights under this Agreement, shall retain and may
fully exercise all of their rights and elections under the U.S. Bankruptcy Code.
The Parties further agree that, in the event of the commencement of a bankruptey
proceeding by or against cither Parties under the U.S. Bankruptey Code, the
Partics hereto which is not a party to such proceeding shall be entitled to a
complete duplicate of (or complete access to, as appropriatc) any such intcllectual
property and all embodiments of such intellectual property, and same, if not
already in their possession, shall be promptly delivered to them (i) upon any such
commencement of a bankruptcy proceeding upon their written request therefor,
unless the Party subject to such proceedings elects to continue to perform all of
their obligations under this Agreement or (i1) if not delivered under (i) above,
upon the rejection of this Agreement by or on behalf of the Party subjcct to such
proceeding upon written request thercfor by a nonsubject Party.

9.6 Consequences of Termination. Upon the termination or expiration of this
Agreement, cach Party shall promptly return all records and materials relevant to the Research
Program in its possession or control containing the other Party's Confidential Information and to
which the former Party does not retain rights hereunder. Upon termination of this Agreement,
all remaining records and materials in its possession or control containing the other Party's
Confidential Information and to which the former Party does not retain rights hercunder shall
promptly be returned. Upon the termination of this Agreement pursuant to Section 9.2 or by
3DP pursuant to Section 9.3, BMS's obligation under the Existing Discovery Collaboration
Agreement lo fund the FTEs shall continue and not be reduced, regardless of the number of
FTEs then allocated to the Rescarch Program.

9.7 Survival of Obligations. The termination or expiration of this Agreement shall not
relieve the Partics of any obligations accruing prior to such termination, and any such
termination shall be without prejudice to the rights of either Party against the other. The
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provisions of Article 1, Scction 2.6, Articles 4 - 8, Scctions 9.3, 9.4, 9.6, 9.7 and Articles 10 - 13
shall survive any expiration or tcrmination of this Agrecment.

Article 10. DEVELOPMENT, REGULATORY AND COMMERCIALIZATION
RESPONSIBILITIES

10.1 Development, Regulatory and Commercialization Responsibilities. BMS shall
be responsible for all development, regulatory filings and related submissions that arc made in
conncction with the commercialization of Licensed Products, and all commercialization
activitics with respect to Licensed Products, and shall do so at BMS's sole discretion and
expensc, subject o Section 11.2.

Article 11. REPRESENTATIONS AND WARRANTIES

11.1 Authority. Lach Party represents and warrants that it has the full right, power and
authority o cxccute, deliver and perform this Agrecment.

11.2 Commercially Reasonable Efforts. BMS represents and warrants that it will use
good faith commercially reasonable and diligent efforts to develop and to commercialize Active
Compounds and Licensed Products, consistent with sound business judgment.

11.3 No Conflicts. Each Party represents and warrants that the exccution, delivery and
performance of this Agreement docs not conflict with, or constitute a breach or default under any
ol'its charter or organizational documents, any law, order, judgment or governmental rule or
regulation applicable to it, or any material agrecment, contract, commitment or instrument to
which it is a party.

11.4 No Existing Third Party Rights. Thc Partics represent and warrant that their
obligations under this Agreement are not encumbered by any rights granted by cither Party to
any Third Partics, which are or may be inconsistent with the rights and licenses granted in this
Agreement.

11.5 Continuing Representations. The representations and warranties of each Party
contained in this Article 11 shall survive the exccution and delivery of this Agreement and shall
remain true and correct at all times during the term of this Agreement with the same cffect as if
made on and as of such later date.

11.6 No Warranty as to Commercial Success. 3DP makes no warranty that its efforts
under this Agreement will result in the successful identification, development or
commercialization of a Licensed Product.

11.7 Disclaimer of Warranties. EXCEPT AS EXPRESSLY SET FORTH HEREIN,
NEITHER PARTY MAKES ANY REPRESENTATION OR WARRANTY TO THE OTHER,
EXPRESS OR IMPLIED, AS 1O ANY MATTER COVERED BY THIS AGREEMENT, AND
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BEACH PARTY SPECIFICALLY DISCLAIMS ANY AND ALL IMPLIED WARRANTIES,
INCLUDING, WITHOUT LIMITATION, THE IMPLIED WARRANTIES OF
MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE.

11.8 No Rights to Third Parties. The representations, warranties, covenants and
agreements contained in this Agrcement arc for the sole bencfit of the Parties and their legal
representatives, successors and assigns, and they shall not be construed as conferring any rights
to any Third Party.

Article 12, DISPUTE RESOLUTION

12.1 Dispute Resolution. Any dispufe concerning or arising out of this Agrecment or
concerning the existence or validity hereof, shall be determined by the following procedure.

(a) Both Partics understand and appreciatc that their long term mutual intercst will be
best served by affecting a rapid and fair resolution of any claims or disputes which may arise out
of services performed undcr this contract or from any dispute concerning the terms of this
Agreement. Therefore, both Parties agrec to use their best cfforts to resolve all such disputcs as
rapidly as possible on a fair and equitable basis. Toward this end, both Parties agrce to develop
and follow a process for prescnting, rapidly assessing, and settling claims on a fair and cquitable
basis which takes into account the precise subject and nature of the dispute.

(b) If any dispute or claim arising under this Agreemcnt cannot be readily resolved by
the Partics pursuant to the process described above, then the Parties agree to refer the matter to a
panel consisting of the Chief Executive Officer of 3DP and the Scnior Vice President of Early
Discovery and Applied Technology for BMS, or a comparable position sclected by either Party
from time to time, for review and a non-binding resolution. A copy of the terms of this
Agreement, agreed upon facts (and areas of disagrecment), and concise summary of the basis for
each side's contentions will be provided to both such officers or their designees who shall review
the same, confer, and attempt to rcach a mutual resolution of the issue.

(c) Ifthe matter has not been resolved utilizing the forcgoing process, and the Parties are
unwilling to accept the non-binding decision of the indicated panel, either or both Parties may
elcet to pursue definitive resolution through binding arbitration, which the Parties agree to accept
in lieu of litigation or other legally available remedics (with the exeeption of injunctive relief
wherce such relicf is necessary to protect a Party from irreparable harm pending the outcome of
any such arbitration proceeding). Binding arbitration shall be settled in accordance with the
Rules of Conciliation and Arbitration of the International Chamber of Commerce by a pancl of
three arbitrators chosen in accordance with these Rules. This Agreement shall be governed by
and construcd in accordance with the substantive laws of the State of Delaware without regard 10
the conflicts of laws provisions of Delaware. The arbitration will be held in Wilmington,
Delaware. Judgment upon the award rendercd may be enterced in any court having jurisdiction
and the Parties hercby conscnt to the said jurisdiction and venue, and further irrevocably waive
any objection which either Parly may have now or hereaficr to the lTaying of venue of any
procecdings in said cowrts and to any claim that such proceedings have been brought in an



inconvenient forum, and further irrevocably agree that a judgment or order in any such
procceding shall be conclusive and binding upon the Partics and may be enforced in the courts of
any other jurisdiction,

Article 13. MISCELLANEOUS PROVISIONS

13.1 Entire Agreement of the Parties. This Agreement and its Appendices constitule
and contain the entire understanding and agreement of the Parties respecting the subject matter
of this Agreement and canccls and supersedes any all prior negotiations, correspondence,
understandings and agreements between the Parties, whether oral or written, regarding such
subject matter.

13.2 Further Actions. Fach Party agrces to execule, acknowledge and deliver such
further instruments and to do all such other acts as may be neccssary or appropriate in order to
carry out the purposes and intent of this Agreement.

13.3 Binding Effect. This Agreement and the rights granted herein shall be binding
upon and shall inure to the benefit of 3DP, BMS and their successors and permitted assigns.

13.4 Assignment. This Agrecment may be assigned by either Party in conncction with
the sale or transfer of substantially all of its assets that rclate to this Agreement, or in the event of
its merger or consolidation or change of control or similar transaction. Any permitted assignee
shall assume all obligations ofits assignor under this Agrecement. If 3DP acquires, is acquired
by, merges with or otherwise combines with a company that has substantial activitics in the Field
and 1s a significant competitor of BMS, BMS may require 3DP to take reasonablc actions
nceessary to ensure that any of BMS8's Confidential Information, trade secrets or proprietary
information is not disclosed to personnel within such company directly involved in such
competitive activitics.

13.5 No Implied Licenses. No rights to any Patents, know-how or tcchnical
information, or other intcllectual property rights, other than as explicitly identified herein, arc
granted or deemed granted by this Agreement. No right, expressed or implied, is granted by this
Agreement to 4 Party to usc in any manner the name or any other trade name or trademark of the
other Parly in conncction with the performance of this Agreement.

13.6 No Waiver. No waiver, modification or amendment of any provision ol this
Agreement shall be valid or effcetive unless made in writing and signed by a duly authorized
officer of cach Party. The (ailurc of either Party to assert a right hereunder or to insist upon
compliance with any term or condition of this Agreement shall not constitute a waiver ol that
right or excuse a similar subscquent failure to perform any such term or condition.

13.7 Force Majeure. The [ailurc of a Party o perform any obligation under this
Agrcement by reason of acts of God, acts of governments, riols, wars, strikes, accidents or
deficiencies in materials or transportation or other causcs of a similar magnitude beyond its
control shall not be deemed 10 be a breach of this Agrcement.
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13.8 Independent Contractors. Both Partics are independent contractors under this
Agrcement. Nothing contained in this Agreement is intended nor is to be construed so as to
constitute 3DP or BMS as partners or joint venturers with respect to this Agreement. Neither
Party shall have any cxpress or implied right or authority to assume or creatc any obligations on
behalf of or in the name of the other Party or to bind the other Party to any other contract,
agrcement, or undertaking with any Third Party.

13.9 Notices and Deliveries. Any formal notices, request, delivery, approval or consent
required or permitted to be given under this Agreement shall be in writing and shall be deemed
to have been sufficiently given when it is received, whether delivered in person, transmitted by
[acsimile with contemporaneous confirmation, or delivery by registered letter (or its cquivalent)
or delivery by certified ovemnight courier service, to the Party to which it is directed at its address
shown below or such other address as such Party shall have last given by notice to the other
Parties.

If to BMS:

Bristol-Myers Squibb Company

Routc 206 & Province line Road

P.O. Box 4000

Princeton, New Jersey 08543

ATTN: Vice President and Scnior Counsel,
Pharmaccutical Rescarch Institute

Ifto 3DP:

3-Dimensional Pharmaceuticals, Inc,
Three Lower Makefield Corporate Center
1020 Stony Hill Road

Suite 300

Yardlcy, Pennsylvania 19067

ATTN: Chief Executive Officer

with a copy lo:
Edward T, Lentz
Morgan Lewis & Bockius
1701 Market Street
Philadelphia PA 19103

13.10 Public Announcements. The Partics shall consult with cach other and reach
mutual written agrecnient before makmg any public announcement concerning this Agreement
or ils subject matier. Notwithstanding the forcgoing, the Parties may disclose the existence and
general nature of this Agrecment and may make disclosures [or purposcs of satisfying Jegal and
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regulatory requirements in accordance with Article 6; however, ncither Party shall use the name
of the other Party for promotional purposes.

13.11 Headings. Thce captions fo the sections and articles in this Agreement are not a
part of this Agreement, and arc included merely for convenicnce of reference only and shall not
affect its meaning or interpretation.

13.12 Severability. 1f any provision of this Agreement becomes or is declared by a
court of competent jurisdiction to be illegal, unenforceable or void, this Agreemcnt shall
continue in full force and effect without said provision, so long as the Agreement, taking into
account said voided provision(s), continues (o provide the Partics with the same practical
cconomic bencfits as the Agreement containing said voided provision(s) did on the date of this
Agrecment. If] afler taking into account said voided provision(s), the Partics are unable to
realize the practical cconomic benelit contemplated on the date of this Agreement, the Parties
shall negotiate in good faith to amend this Agreement to reestablish the practical economic
benefit provided the Parties on the date of this Agrecment.

13.13 No Consequential Damages. xcept as provided in Article 8, IN NO EVENT
SHALL EITHER PARTY OR ANY OF ITS RESPECTIVE AFFILTATES BE LIABLE TO
THE OTHER PARTY OR ANY OF ITS AFFILIATES FOR SPECIAL, INDIRECT,
INCIDENTAL OR CONSEQUENTIAL DAMAGES, WHETHER IN CONTRACT,
WARRANTY, TORT, NEGLIGENCE, STRICT LIABILITY OR OTHERWISE, INCLUDING,
BUT NOT LIMITED TO, LOSS OF PROFITS OR REVENUE.

13.14 Applicable Law. This Agrecement shall be governed by and interpreted in
accordance with the laws of the State of Delaware without reference to its conflicts of laws
provisions.

13.15 Advice of Counsel. BMS and 3DP have each consulted with counsel ol their
choice regarding this Agrcement, and each acknowledges and agreces that this Agreement shall
not be deemed to have becn drafted by onc Party or another and will be construed accordingly.

13.16 Counterparts, This Agreement may be cxecuted in counterparts, or facsimile
versions, each of which shall be deemed to be an original, and both of which together shall be
decemed to be one and the same agrecment,

13.17 Existing Discovery Collaboration Agreement. Thc Existing Discovery
Collaboration Agreement shall remain in [ull force and effect. This Agreement shall be deemed
to amend the Existing Discovery Collaboration Agreement in accordance with scction 14.6
thereof only o the limited extent nceessary to effect the express provisions of this Agreement.
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IN WITNESS WHEREOF, the Parties have caused this Agreement (o be exccuted by their
respective duly authorized officers as of the day and year first above written, cach copy of which
shall for all purposcs be deemed to be an original.

3 DIMENSIONAL BRISTOI.-MYERS SQUIBB COMPANY
PHARMACEUTICALS, INC.

By: : - By:
Name: _ Name:
Title: _ _ Title:
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Appendix A - Research Plan for BMS - 3DP Research Program on\MEK

¢ Aim of the Rescarch Program: Identify low molecular weight, orally bioavailable
inhibitors of MEK meeting as closcly as possible the in vitro and in vivo paramelcrs set (orth in
Section 2(c) of this Appendix A. Recombinant human MEK will be used as the primary reagent.
Appropriate tumor ccll lines and assay will be ecmployed to measure [unctional activity and key
compounds will be evaluated in tumor bearing mice as determined by the ISMC.

2. Compound Criteria

(a)  Hits

A "Hit" shall mean a compound of confirmed structurc that mects the (ollowing criteria:
MEK: 1Cs <10 }.LM

(b) Initial Qualificd Lead Compound criteria

A compound of conlirmed structurce that meets all of the following in vitro parameters:

MEK: ICsq <1 pM

Functional Activity: Cell Reversion ICsp <10 uM; MTT Cell Proliferation ICsy < 10 uM

Kinase Selectivity: > 10-fold versus a pancl of protein kinases (including but not restricted to

PKA, PKC, EGF rcceptor, insulin rcceplor, p38 kinase, VEGF receplor 2, FGF receptor, cdk2,
and Src)

{c) Optimization goal

The goal of the Rescarch Program shall be to produce compounds which meet as closcly as
possible the following in vitro und n vive paramelcers:

MEK: 1Cs55 < 50 nM

Functional Activity: Cell Reversion [Csy <500 nM; MTT Cell Proliferation 1Csy <500 nM
Kinase Selectivity: =50-fold against a pancl! of protein kinases (scc Qualificd Lead Compound)
General Selectivity: >100-fold sclective versus a pancl of pharmacological targets, including
without hmitation GPCRs, enzymes, and iton channels (Cerep Screen)

Molecular Weight: <600 Daltons

LogP: 0<logP<5.5, as determincd by AlogP, cLogP, or expcrimental logP

Aqueous Solubility (crystalline, free base or sall formj. >100ug/mL

Caco-2 permeability: =100 nm/s

CYP450 inhibition: 1Csg=10 uM against 1A2, 2C9, 2C19, 2D6, and 3A4 isocnzymes
FIERG: 1Csz10 uM

1THA (human hepatocyte assay): ICsy>30 uM in parent and CY P450C transfected cell lines
Genotoxicity: <2-fold increase in revertants in Ames assay

Rate of liver microsome metabolism (mouse/human): <0.2 nmol/min/myg protein

Oral Bioavailability (1 rodent, 1 non-rodent specics): »20%

In Vivo efficacy: Efficacy equivalent or supcrior to that observed with CI1-1040 in 3 solid tumor
xenograft models in mice,

Criteria for a BMS carly candidate notice compound or ECN compound shall be determined by
BMS in its sole discretion. A compound can only become an Active Compound if it meets the
criteria [or becomimg an ECN compound of BMS.
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3. Patents and Publications

A process for the preparation, review, approval and submission of publications, both scientific
manuscripts, presentations and patent applications, is required to clarify responsibilitics within
the collaboration.

+ Patent Review and Submission

During the existence of the JSMC, all patent applications that are a product of the
collaboration should follow the process described below:

1. David Floyd (BMS) and Roger Bone (3DP) will define the patent scope for the patent
attorneys.

2. Patent attormeys from both companies determine inventorship.

3. The JSMC reviews the progress of the committee and resolves disputes regarding claims,
scope, inventorship, etc.

4. BMS will prepare the applications for all Rescarch Program Patents that it owns. 3DP
will prepare the applications for all Rescarch Program Patents that it owns.

« Manuscript Preparation, Review and Submission

Both BMS and 3DP will benefit from publishing rescarch resulting from the collaboration.
During the Rescarch Program, and within onc year after the end of the Rescarch Program,
manuscripts describing the results of thc Rescarch Program arc subject to the other Party's
review and approval. There is an additional constramt if the research results relate to any Active
Compound or any screens developed or used in the Research Program. In this case, if the
publication is desired any time prior to launch ol the relevant product, the publication is subject
to the other Party's prior review and approval. Therc is also an absolute prohibition against
publishing the subjcet matter of any patent application until after the publication date of such
application, 1.e., cighteen (18) months after filing, unless otherwisc mutually agreed by the
Parties. The following process will be followed:

1. Manuscripts arc prepared by participating BMS and 3DP scientists. Disagreements with
respect Lo cantent or authorship of the manuscript will be promptly referred to the JISMC.

2. The JSMC reviews manuseript content, authorship, and acknowledgements and proposes
to accept or reject the manuseripl.

3. Dawvid I'loyd {BMS) and Roger Bonce (3DP) sceoure legal review and approval.

4. Author(s) submit for publication.
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