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EX-10.6 4 dexl06.htm LICENSE AGREEMENT 
Exhibit 10.6 

OVERTURE LICENSE AGREEMENT 

This License Agreement is effective by and between Overture Services, Inc. ("Overture") and Marchex, Inc. ("Licensee") on the date 
on which Licensee completes its acquisition ofthe domains currently owned by Name Development Ltd. ("Effective Date''). 

WITNESSETH 

WHEREAS, Overture, as a result of its research and development and pursuant to assignment, is the owner of all right. title and 
interest in and to certain inventions relating to improvements in search engine methods and apparatus for use with computer networks such 
as the Internet; and 

WHEREAS, Overture and Licensee desire to enter into this Agreement pursuant to which Overture will license to Licensee, and 
Licensee will license from Overture, certain patents subject to the terms and conditions hereof; 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, the receipt and sufficiency of which is hereby 
acknowledged, the parties agree as follows: 

ARTICLE I 
DEFINITIONS 

As used in this Agreement. the following terms shall be defined as set forth: 

"Change in Control" means (a) a merger. consolidation or other reorganization to which Licensee is a party, if the individuals and 
entities who were stockholders (or partners or members or others that hold an ownership interest) ofLicensee immediately prior to the 
effective date ofthe transaction have "beneficial ownership" (as defined in Rule 13d-3 under the Securities Exchange Act of 1934, as 
amended) ofless than fifty percent (50%) of the total combined voting power for election of directors (or their equivalent) ofthe surviving 
entity following the effective date of the transaction, (b) acquisition by any entity or group of direct or indirect beneficial ownership in the 
aggregate of then issued and outstanding securities (or other ownership interests) of Licensee in a single transaction or a series of 
transactions representing in the aggregate forty percent (40%) or more ofthe total combined voting power ofLicensee, or ( c) a sale of all 
or substantially all of Licensee's assets. 

"Earned Royalties'' means royalties paid or payable by Licensee to Overture pursuant to Section 4.2 below. 

"Gross Revenue'' means amounts earned by Licensee resulting from revenue*"'* attributable to the use. performance or other 
exploitation ofthe Licensed Patents, to the extent applicable, afl:cr deducting any taxes that Licensee may be required to collect. and 
deducting any international sales, goods and services, VAT or similar taxes which Licensee is required to pay, if any. excluding deductions 
for taxes on Licensee's net income. *"'* 

[*"'*] Represents material which has been redacted and filed separately with the Commission pursuant to a request for confidential 
treatment pursuant to Ruic 24b-2 ofthe Securities Exchange Act of 1934, as amended. 
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In cases in which Licensee operates the Licensee System to provide search results for partners or affiliates, the total revenue earned before 
any revenue sharing with such partners or affiliates shall be included in Gross Revenue. 

"License" means the license granted pursuant to Section 2.1. 

"Licensed Patents" means U.S. Patent Nos. 6,269,361 ("the '361 patent"),*** for the '361, *** patents (or respective foreign 
counterpart patents). 

"Licensee System'' means the "Paid Listing'' systems. technologies, methodologies, services, and products. as currently available at 
Licensee's website, \v,,w.enhance.com and www.goclick.com as the same have been made available prior to the Effective Date or are 
made available from time to time during the Term, by Licensee and its wholly-owned subsidiaries. 

"Quarter" means the three-month periods ending March 31, June 30. September 30 and December 31 of each Royalty Year. 

"Royalty Year" means each Royalty Year (or remainder thereof) during the term ofthis Agreement. 

ARTICLE II 
GRANT OF LICENSE; ACKNOWLEDGEMENTS; RELEASE 

2.1 Subject to the terms and conditions ofthis Agreement, Overture hereby grants to Licensee and its subsidiaries a worldwide non­
exclusive, non-transferable, non-assignable, and non-sublicensable limited license under the Licensed Patents to allow Licensee to use the 
Licensed Patents, to the extent applicable. in connection with Licensee's operation of the Licensee System. Any entities or businesses 
acquired by Licensee after the Effective Date shall be included hereunder only as of such date of acquisition, and this Agreement shall not 
apply to release any such after-acquired businesses or entities from potential claims based upon or arising out of the Licensed Patents 
before such date of acquisition. No other license. express or implied, is granted to Licensee under any other patent. patent application. or 
other proprietary right of Overture. 

2.2 Licensee's acceptance ofthis grant of license is not an admission of use, performance or exploitation of the Licensed Patents in 
connection with the businesses ofLicensee and its wholly-owned subsidiaries prior to the Effective Date. nor an obligation to use, perform 
or otherwise exploit the Licensed Patents in connection with its Licensee System or other businesses during the Term hereof. Licensee 
shall not be restricted in any manner from licensing, developing or otherwise acquiring intellectual property that may substitute or be used 
in conjunction with the Licensed Patents to the extent applicable. 

[***) Represents material which has been redacted and filed separately with the Commission pursuant to a request for confidential 
treatment pursuant to Rule 24b-2 ofthe Securities Exchange Act of 1934, as amended. 
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2.3 Except as to executory performances required under this Agreement, Overture hereby unconditionally assigns, releases and 
absolutely and forever discharges Licensee and its wholly-owned subsidiaries at the date of this Agreement, and each oftheir past, present, 
and future officers, directors, employees, agents and representatives, and predecessors, and each ofthem, from any and all claims, 
demands, damages, debts, losses, causes ofaction, costs, expenses, accounts, obligations, attorney's fees, liabilities, actions, causes of 
actions and indemnities of all and any nature whatsoever, under the law of any jurisdiction worldwide, whether known or unknown, 
suspected or unsuspected, whether concealed or hidden, which Overture now has, owns or holds or at any time heretofore ever had, owned 
or held, or could, shall or may hereafter have, own or hold against Licensee and its wholly-owned subsidiaries, based upon or arising out 
ofthe Licensed Patents prior to the Effective Date (collectively referred to as the "Released Matters''). It is the intention ofthe parties in 
executing this Agreement that this Agreement shall be effective as a full and final accord and satisfaction and general release of and from 
the Released Matters. With respect to any and all of the claims encompassed by this Section, Overture intends to and does hereby 
expressly waive, to the fullest extent permitted by law, the provisions, rights, and benefits ofSection 1542 ofthe California Civil Code, 
which provides that: 

A general release docs not extend to claims which the creditor docs not know or suspect to exist in his favor at the time ofexecuting 
the release, which if known by him must have a materially affected his settlement with the debtor. 

Overture further agrees that it may hereafter discover facts in addition to or different from those which are known or believed by Overture 
to be true with respect to the subject matter of this Section, but Overture nonetheless intends to, and does hereby fully, finally, and forever 
release any and all such claims, as described above, without regard to the subsequent discovery or existence of such different or additional 
facts. 

ARTICLE Ill 
TERM OF LICENSE 

3.1 Unless sooner terminated in accordance with this Agreement. the License shall continue for the entirety ofthe term of the last to 
expire (including by a final determination ofinvalidity or unenforceabilty) of the Licensed Patents (the "Term"). 

ARTICLE IV 
ROYALTIES 

4.1 As consideration for the rights granted hereunder, and including payment for Licensee's manufacture, offer for sale, sale and use 
under the Licensed patents prior to the Effec:rive Date, Licensee shall make a one-time payment of$5,174,000.00 (the "Upfront 
Payment"), payable pursuant to Article V. The amount of the Upfront Payment is inclusive ofany applicable taxes under any jurisdiction 
worldwide. 

4.2 In addition, as further consideration for the rights granted herein and taking into consideration the ongoing and valuable business 
relationship between the parties, 
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Licensee shall pay to Overture a favorable royalty rate of 3 .75% ("Royalty Rate") of Licensee"s Gross Revenue through December 31, 
2016, after which no further royalty payments for the Licensed Patents shall be due.*** The amount of the Royalty Rate is inclusive of 
any applicable taxes under any jurisdiction worldwide. 

4.3 Overture and Licensee are simultaneously entering into an agreement entitled Overture Master Agreement and dated the same as 
the Effective Date herein. The Upfront Payment will be discounted to $4,500,000.00 provided that this amount is paid in its entirety in 
accordance with Section 5.1 and the Overture Master Agreement remains in effect until **"' which is the*"'* ofthe••* ofthe Overture 
Master Agreement; otherwise, no discount shall apply to any portion ofthe Upfront Payment. The Royalty Rate also will be discounted by 
20% to 3.0% so long as the Overture Master Agreement remains in force and effect. 

ARTICLEV 
PAYMENTS AND REPORT 

5.1 The total amount of the Upfront Payment shall be paid within,..,..,.. ofthe Effective Date. 

5.2 Within*""" after the end of each *** thereafter, Licensee shall furnish to Overture*"'* in a form mutually agreed by the parties. 
and certified by an officer of Licensee to be correct to the best of Licensee's knowledge and information, setting forth the *** applied 
thereto, and the*** payable thereon. Each*** shall be accompanied by Licensee's payment ofthe amount due. All payments under this 
Agreement shall be in U.S. dollars. 

5.3 Any payments. or portions thereof, more than*** overdue will bear a late payment fee of***, or, iflower, the maximum rate 
allowed by applicable law. 

ARTICLE VI 
BOOKS AND RECORDS 

6.1 Licensee shail maintain complete and accurate records and books ofaccount in sufficient detail and form to enable determination 
and verification of*** until *** after the expiration or termination ofthis Agreement. Overture shall have the right at its expense (except 
as provided below), to audit Licensee's books and records for the purpose ofverifying*"'* during the term of this Agreement and for a 
period of 0 * after expiration or termination ofthis 

[*"'*] Represents material which has been redacted and filed separately with the Commission pursuant to a request for confidential 
treatment pursuant to Ruic 24b-2 ofthe Securities Exchange Act of 1934, as amended. 
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Agreement. Any audits made pursuant to this Section 6.1 shall be made not more than*** written notice, during regular business hours, 
by independent auditors reasonably acceptable to Licensee. For any audit performed hereunder, if the auditor's calculation of*** is less 
than *0 of the figures provided by Licensee in the***, then (i) Licensee shall also pay the reasonable cost ofthe audit and (ii) such audit 
shall not count against the*** under this Section 6.1. 

ARTICLE VII 
CONFIDENTIALITY 

7.1 The terms ofthis Agreement are confidential. Notwithstanding the confidentiality of this Agreement, the parties may disclose the 
existence (but not any of its terms) of this Agreement to any third party; provided. however, that Licensee shall not make any statements to 
the media or issue any other press releases whatsoever regarding this Agreement without the prior written consent of Overture. If either 
party determines upon the advice of legal counsel that disclosure of this Agreement to a third party is required under applicable law. then 
such disclosure may be made provided that the disclosing party gives notice in writing to the other party at least*** in advance of such 
disclosure and makes a good faith effort, in consultation with the other party, to take appropriate measures to ensure that the te1ms of this 
Agreement remain confidential to the extent permitted by law. 

ARTICLE VIII 
TERMINATION 

8.1 Overture may terminate this Agreement in its entirety or for a particular country or website following*** written notice to 
Licensee, in the event Licensee: 

(a) fails to make. within the*** period set by the notice. any payment which is due and payable pursuant to this Agreement and 
has been in arrears for more than ***; or 

(b) commits a material breach of any other obligation ofthis Agreement that is not cured (if capable of being cured) within the 
*** period set by the notice; or 

(c) becomes insolvent or, a petition in bankruptcy is filed against Licensee and is consented to, acquiesced in or remains 
undismissed for •u; or makes a general assignment for the benefit ofcreditors, or a receiver is appointed for Licensee, and Licensee 
does not return to solvency before the expiration of said *** period set by the notice. 

8.2 Licensee shall have the right to terminate this Agreement for any reason upon *** prior written notice. In addition, Licensee shall 
be entitled to terminate this Agreement upon "'** written notice to Overture in the event of Overture's material breach of any of the 
provisions or this Agreement that is not cured (if capable of being cured) within the*** period set by the notice. 

[•HJ Represents material which has been redacted and filed separately with the Commission pursuant to a request for confidential 
treatment pursuant Lo Rule 24b-2 ofthe Securities Exchange Act of 1934, as amended. 
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8.3 Termination of this Agreement for any reason shall not affect any rights or obligations accrued prior to the effective date of such 
termination, and specifically Licensee's obligation to pay all of the***, specified by Article IV; and Licensee's obligations of 
confidentiality specified in Article VII, and the provisions ofArticles V. YI, IX, and X shall survive the termination of this Agreement. In 
the event oftermination, *** shall become due and payable as of the date of termination. 

8.4 The rights provided in this Article Vlll shall be in addition and without prejudice to any other rights which the pa11ies may have 
with respect to any breach or violations of the provisions of this Agreement. 

8.5 Waiver by either party of a single default or breach or of a succession ofdefaults or breaches shall not deprive such party of any 
right to terminate this Agreement pursuant to the terms hereof upon the occasion ofany subsequent default or breach. 

ARTICLE IX 
WARRANTIES; INDEMNIFICATION 

9.1 Overture represents and warrants that it owns the entire right, title, and interest in and to the Licensed Patents. Overture makes no 
representations or warranties that any Licensed Patent is valid, or that the manufacture, use, performance or that the exploitation of the 
Licensee System docs not infringe upon any patent or other rights ofa third party. 

9.2 Limitation of Liability. NOTWITHSTANDING ANYTHING ELSE IN THIS AGREEMENT OR OTHERWISE, OVERTURE 
WILL NOT BE LIABLE OR OBLIGATED WITH RESPECT TO ANY SUBJECT MATTER OF THIS AGREEMENT OR UNDER 
ANY CONTRACT, NEGLIGENCE, STRICT LIABILITY OR OTHER LEGAL OR EQUITABLE THEORY (a) FOR ANY***; 
(b) FOR ANY COST OF PROCUREMENT OF SUBSTITUTE GOODS, TECHNOLOGY. SERVICES, OR RIGHTS; (c) FOR ANY 
SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES; (d) FOR INTERRUPTION OF USE OR LOSS OR 
CORRUPTION OF DATA; OR (e) FOR ANY MATTER BEYOND ITS REASONABLE COKTROL. THE FOREGOING LIMITATION 
IS A FUNDAMENTAL PART OF THE BASIS OF OVERTURE'S BARGAIN HEREUNDER. OVERTURE WOULD NOT ENTER 
INTO THIS AGREEMENT ABSENT SUCH LIMITATION. 

ARTICLEX 
MISCELLANEOUS 

IO.I This Agreement may not be amended except by written agreement signed by both ofthe parties. This Agreement is the 
complete and exclusive statement of the mutual understanding of the parties and supersedes all previous written and oral agreements and 
communications relating to the subject matter of this Agreement. 

["'**) Represents material which has been redacted and tiled separately with the Commission pursuant to a request for confidential 
treatment pursuant to Rule 24b-2 ofthe Securities Exchange Act of 1934, as amended. 
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10.2 Any notice, report, approval or consent required or permitted hereunder shall be sufficient only if personally delivered, 
delivered by a internationally recognized commercial rapid delivery courier service or mailed by certified or registered mail, return receipt 
requested to a party at its address set forth on the signature page hereto or as amended by notice pursuant to this section. 

10.3 Licensee shall comply with all foreign and United States federal, state, and local laws, regulations, rules and orders applicable to 
the License granted hereunder and the subject matter set forth herein. The parties agree that they are each independent contractors and 
nothing in this Agreement will be deemed to establish a joint venture, partnership, agency or employment relationship between the parties. 
Neither party has the right or authority to assume or create any obligation or responsibility on behalf of the other. 

10.4 Licensee shall include all notices provided by Overture regarding the Licensed Patents and the License on all websites where 
the Licensed System is displayed, used or operated. Such notices shall reference the Licensed Patents and shall be pre-approved (including 
the location thereof on the websites) by Overture. Other than the required Licensed Patents notices, and except as specifically provided 
herein, Licensee shall not use the name Overture or Yahoo! for any purpose without the prior written consent obtained from Overture in 
each instance. 

10.5 Neither this Agreement nor any interest herein may be transferred, assigned or otherwise hypothecated by Licensee, directly or 
indirectly, voluntarily or involuntarily, in whole or in part, by operation of law or otherwise, without the prior written consent of Overture, 
which shall not be unreasonably withheld, and any attempted transfer or assignment without such consent shall be void. 

10.6 Notwithstanding Section 10.5, either party may terminate this Agreement without liability to the other party upon the existence 
ofa Change in Control by Licensee. 
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10.7 This Agreement shall be governed by and construed under the laws of the State ofCalifornia and the United States without 
regard to conflicts of laws provisions thereof and without regard to the United Nations Convention on Contracts for the International Sale 
ofGoods. Both parties consent to the jurisdiction and venue of the California state and U.S. federal courts in Los Angeles County for all 
actions related to the subject matter hereof. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed in duplicate originals by their duly 
authorized representatives. 

OVERTURE SERVICES, INC. MARCHEX, INC. 

By: Isl Ted Meisel 

Name: Ted Meisel 
Title:· President, Overture Services, Inc. 

By: Isl John Keister 

Name: John Keister 
Title: President 

Overture Services, Inc. 
74 North Pasadena Avenue 
Pasadena, CA 91103 

Marchex, Inc. 
413 Pine St., Suite 500 
Seattle, Washington 9810 I 

Attention: Jeanine L. Hayes, Esq. 
Telephone: 626-685-5600 
Facsimile: 626-685-5601 

Attention: General Counsel 
Telephone: 206-331-3310 
Facsimile: 206-331-3696 
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UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

STATION PLACE 
100 F STREET, NE 

WASHINGTON, DC 20549-2465 

Office of FOIA Services 
June 4, 2018 

Mr. Ilya Svetlov
Weil, Gotshal & Manges LLP
700 Louisiana St., Suite 1700
Houston, TX 77002-2755 

RE: Freedom of Information Act (FOIA), 5 U.S.C. § 552
Request No. 18-04379-E 

Dear Mr. Svetlov: 

This letter is in response to your request, dated and
received in this office on May 16, 2018, for access to Exhibit
10.6 to Form 10-K, filed on March 14, 2011 by Marchex, Inc. 

Our records indicate Marchex, Inc. filed the same exhibit
as Exhibit 10.15 to Form 10-KSB on March 31, 2005. As such, the
search for responsive records has resulted in the retrieval of 8
pages of records that may be responsive to your request. They
are being provided to you with this letter. 

As shown on the enclosed invoice, the processing fee is
$30.50 in accordance with our fee schedule. You may use our
Online Payment option to pay by debit or credit card. If paying
by mail, checks or money orders should be made payable to the
SEC and a copy of the invoice should be mailed to our payment
address: Enterprise Services Center, HQ Bldg., Room 181, AMZ-
341, 6500 South MacArthur Boulevard, Oklahoma City, OK 73169.
Please refer to the following link for detailed instructions on
how to remit payments. http://www.sec.gov/about/offices/ofm.htm 

If you have any questions, please contact me at
burrowsi@sec.gov or (202) 551-5105. You may also contact me at 
foiapa@sec.gov or (202) 551-7900. You also have the right to
seek assistance from Ray J. McInerney as a FOIA Public Liaison
or contact the Office of Government Information Services (OGIS)
for dispute resolution services. OGIS can be reached at 1-877-
684-6448 or Archives.gov or via e-mail at ogis@nara.gov. 

Sincerely, 

Indria Burrows 
FOIA Research Specialist 

https://pay.gov/paygov/forms/formInstance.html?nc=1334170318532&agencyFormId=39665108&userFormSearch=https%3A%2F%2Fpay.gov%2Fpaygov%2FagencySearchForms.html%3FshowingDetails%3Dtrue%26showingAll%3Dfalse%26sortProperty%3DagencyFormName%26totalResults%3D6%26nc%3D1334170261133%26agencyDN%3Dou%253DFA_Securities%2Band%2BExchange%2BCommission%252Cou%253DFA_Executive%2BBranch%252Cou%253DFederal%2BAgency%252Cou%253DTreasury%2BWeb%2BApplication%2BInfrastructure%252Cou%253DFiscal%2BService%252Cou%253DDepartment%2Bof%2Bthe%2BTreasury%252Co%253DU.S.%2BGovernment%252Cc%253DUS%26ascending%3Dtrue%26alphabet%3DS%26pageOffset%3D0
http://www.sec.gov/about/offices/ofm.htm
mailto:burrowsi@sec.gov
mailto:foiapa@sec.gov
https://www.archives.gov/ogis/mediation-program/request-assistance
mailto:ogis@nara.gov
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OVERTURE LICENSE AGREEMENT 

This License Agreement is effective by and between Overture Services, Inc. 
("Overture") and Marchex, Inc. ("Licensee") on the date on which Licensee completes its 
acquisition of the domains currently owned by Name Development Ltd. ("Effective Date"). 

WITNESS ETH 

WHEREAS, Overture, as a result of its research and development and pursuant to 
assignment, is the owner of all right, title and interest in and to certain inventions relating to 
improvements in search engine methods and apparatus for use with computer networks such as 
the Internet; and 

WHEREAS, Overture and Licensee desire to enter into this Agreement pursuant 
to which Overture will license to Licensee, and Licensee will license from Overture, certain 
patents subject to the terms and conditions hereof; 

NOW, THEREFORE, in consideration of the mutual covenants herein contained, 
the receipt and sufficiency of which is hereby acknowledged, the parties agree as follows: 

ARTICLE I 
DEFINITIONS 

As used in this Agreement, the following terms shall be defined as set forth: 

"Change in Control" means (a) a merger, consolidation or other reorganization to 
which Licensee is a party, if the individuals and entities who were stockholders (or partners or 
members or others that hold an ownership interest) of Licensee immediately prior to the effective 
date of the transaction have "beneficial ownership" (as defined in Rule 13d-3 under the 
Securities Exchange Act of 1934, as amended) ofless than fifty percent (50%) of the total 
combined voting power for election of directors ( or their equivalent) of the surviving entity 
following the effective date of the transaction, (b) acquisition by any entity or group of direct or 
indirect beneficial ownership in the aggregate of then issued and outstanding securities (or other 
ownership interests) of Licensee in a single transaction or a series of transactions representing in 
the aggregate forty percent (40%) or more of the total combined voting power of Licensee, or (c) 
a sale of all or substantially all of Licensee's assets. 

"Earned Royalties" means royalties paid or payable by Licensee to Overture 
pursuant to Section 4.2 below. 

"Gross Revenue" means amounts earned by Licensee resulting from revenue 
fairly attributable to the use, performance or other exploitation of the Licensed Patents, to the 
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extent applicable, after deducting any taxes that Licensee may be required to collect, and 
deducting any international sales, goods and services, VAT or similar taxes which Licensee is 
required to pay, if any, excluding deductions for taxes on Licensee's net income. For pumoses of 
this definition only, "amounts earned by Licensee" take into account the following deductions 
from earnings before deductions: credit card processing fees, bad debt and charge-backs, 
commissions or discounts allowed or paid to advertising agencies and refunds to Advertisers; 
provided, however, that deductions for credit card processing fees, bad debt and charge-backs 
and commissions or discounts allowed or paid to advertising agencies and refunds to Advertisers 
shall not in the aggregate exceed 5% of the "amounts earned by Licensee" under this License for 
the United States market for any such calendar month. fu cases in which Licensee operates the 
Licensee System to provide search results for partners or affiliates, the total revenue earned 
before any revenue sharing with such partners or affiliates shall be included in Gross Revenue. 

"License" means the license granted pursuant to Section 2.1. 

"Licensed Patents" means U.S. Patent Nos. 6,269,361 ("the ' 361 patent"), 
6,078.866 ("the '866 patent") and 6,826,572 ("the '572 patent"), as well as all continuation. 
divisional, reissue, reexamination, extension, and foreign countemart patents that have issued or 
may issue on applications claiming benefit of the applications for the '361, '866 or '572 patents 
(or respective foreign counterpart patents). 

"Licensee System" means the "Paid Listing" systems, technologies, 
methodologies, services, and products, as currently available at Licensee's website, 
www.enhance.com and www.goclick.com as the same have been made available prior to the 
Effective Date or are made available from time to time during the Term, by Licensee and its 
wholly-owned subsidiaries. 

"Quarter" means the three-month periods ending March 31, June 30, September 
30 and December 31 of each Royalty Year. 

"Royalty Year" means each Royalty Year ( or remainder thereof) during the term 
of this Agreement. 

ARTICLE II 
GRANT OF LICENSE; ACKNOWLEDGEMENTS; RELEASE 

2.1 Subject to the terms and conditions of this Agreement, Overture hereby 
grants to Licensee and its subsidiaries a worldwide non-exclusive, non-transferable, non­
assignable, and non-sublicensable limited license under the Licensed Patents to allow Licensee 
to use the Licensed Patents, to the extent applicable, in connection with Licensee' s operation of 
the Licensee System. Any entities or businesses acquired by Licensee after the Effective Date 
shall be included hereunder only as of such date of acquisition, and this Agreement shall not 
apply to release any such after-acquired businesses or entities from potential claims based upon 

2 

http:www.goclick.com
http:www.enhance.com


CONFIDENTIAL 

or arising out of the Licensed Patents before such date of acquisition. No other license, express 
or implied, is granted to Licensee under any other patent, patent application, or other proprietary 
right of Overture. 

2.2 Licensee' s acceptance of this grant oflicense is not an admission of use, 
performance or exploitation of the Licensed Patents in connection with the businesses of 
Licensee and its wholly-owned subsidiaries prior to the Effective Date, nor an obligation to use, 
perform or otherwise exploit the Licensed Patents in connection with its Licensee System or 
other businesses during the Term hereof. Licensee shall not be restricted in any manner from 
licensing, developing or otherwise acquiring intellectual property that may substitute or be used 
in conjunction with the Licensed Patents to the extent applicable. 

2.3 Except as to executory performances required under this Agreement, 
Overture hereby unconditionally assigns, releases and absolutely and forever discharges 
Licensee and its wholly-owned subsidiaries at the date of this Agreement, and each of their past, 
present, and future officers, directors, employees, agents and representatives, and predecessors, 
and each of them, from any and all claims, demands, damages, debts, losses, causes of action, 
costs, expenses, accounts, obligations, attorney's fees, liabilities, actions, causes of actions and 
indemnities of all and any nature whatsoever, under the law of any jurisdiction worldwide, 
whether known or unknown, suspected or unsuspected, whether concealed or hidden, which 
Overture now has, owns or holds or at any time heretofore ever had, owned or held, or could, 
shall or may hereafter have, own or hold against Licensee and its wholly-owned subsidiaries, 
based upon or arising out of the Licensed Patents prior to the Effective Date (collectively 
referred to as the "Released Matters"). It is the intention of the parties in executing this 
Agreement that this Agreement shall be effective as a full and final accord and satisfaction and 
general release of and from the Released Matters. With respect to any and all of the claims 
encompassed by this Section, Overture intends to and does hereby expressly waive, to the fullest 
extent permitted by law, the provisions, rights, and benefits of Section 1542 of the California 
Civil Code, which provides that: 

A general release does not extend to claims which the creditor does 
not know or suspect to exist in his favor at the time of executing 
the release, which if known by him must have a materially affected 
his settlement with the debtor. 

Overture further agrees that it may hereafter discover facts in addition to or different from those 
which are known or believed by Overture to be true with respect to the subject matter of this 
Section, but Overture nonetheless intends to, and does hereby fully, finally, and forever release 
any and all such claims, as described above, without regard to the subsequent discovery or 
existence of such different or additional facts. 
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ARTICLE III 
TERM OF LICENSE 

3.1 Unless sooner terminated in accordance with this Agreement, the License 
shall continue for the entirety of the term of the last to expire (including by a final determination 
of invalidity or unenforceabilty) of the Licensed Patents (the "Term"). 

ARTICLE IV 
ROYALTIES 

4.1 As consideration for the rights granted hereunder, and including payment 
for Licensee's manufacture, offer for sale, sale and use under the Licensed patents prior to the 
Effective Date, Licensee shall make a one-time payment of $5,174,000.00 (the "Upfront 
Payment"), payable pursuant to Article V. The amount of the Upfront Payment is inclusive of 
any applicable taxes under any jurisdiction worldwide. 

4.2 In addition, as further consideration for the rights granted herein and 
taking into consideration the ongoing and valuable business relationship between the parties, 
Licensee shall pay to Overture a favorable royalty rate of 3.75% ("Royalty Rate") of Licensee's 
Gross Revenue through December 31, 2016, after which no further royalty payments for the 
Licensed Patents shall be due. In this regard, the parties recognize that it would be inconvenient. 
from both an accounting and an operational point ofview. to attempt to identify the amounts of 
Gross Revenue derived by Licensee in each country where Licensed Patents are in force and 
effect and to segregate those amounts from Gross Revenue derived by Licensee in countries 
where no Licensed Patents may be in force and effect. Accordingly. for their ioint convenience, 
the parties have elected a royalty rate applicable to Gross Revenue earned or payable to Licensee 
worldwide. The amount of the Royalty Rate is inclusive of any applicable taxes under any 
jurisdiction worldwide. 

4.3 Overture and Licensee are simultaneously entering into an agreement 
entitled Overture Master Agreement and dated the same as the Effective Date herein. The 
Upfront Payment will be discounted to $4,500,000.00 provided that this amount is paid in its 
entirety in accordance with Section 5.1 and the Overture Master Agreement remains in effect 
until December 14. 2007. which is the end of the "Initial Term" of the Overture Master 
Agreement; otherwise, no discount shall apply to any portion of the Upfront Payment. The 
Royalty Rate also will be discounted by 20% to 3.0% so long as the Overture Master Agreement 
remains in force and effect. 

ARTICLE V 
PAYMENTS AND REPORT 

5.1 The total amount of the Upfront Payment shall be paid within forty-five 
(45) days of the Effective Date. 
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5.2 Within thirty (30) days after the end of each Quarter thereafter, Licensee 
shall furnish to Overture a written report (the "Royalty Statement"), in a form mutually agreed 
by the parties, and certified by an officer of Licensee to be correct to the best of Licensee's 
knowledge and information, setting forth the Gross Revenue, the Royalty Rate applied thereto, 
and the Earned Royalties payable thereon. Each Royalty Statement shall be accompanied by 
Licensee's payment of the amount due. All payments under this Agreement shall be in U.S. 
dollars. 

5.3 Any payments, or portions thereof, more than thirty (30) days overdue will 
bear a late payment fee of 1.5% per month, or, if lower, the maximum rate allowed by applicable 
law. 

ARTICLE VI 
BOOKS AND RECORDS 

6.1 Licensee shall maintain complete and accurate records and books of 
account in sufficient detail and form to enable determination and verification of Gross Revenues 
and Earned Royalties until one (1) year after the expiration or termination of this Agreement. 
Overture shall have the right, at its expense (except as provided below), to audit Licensee's 
books and records for the purpose of verifying Gross Revenues and Earned Royalties during the 
term of this Agreement and for a period of one (1) year after expiration or termination of this 
Agreement. Any audits made pursuant to this Section 6.1 shall be made not more than once per 
year. on not less then forty-five (45) days written notice, during regular business hours, by 
independent auditors reasonably acceptable to Licensee. For any audit performed hereunder, if 
the auditor's calculation of Gross Revenues or Earned Royalties is less than 90% of the figures 
provided by Licensee in the Royalty Statement, then (i) Licensee shall also pay the reasonable 
cost of the audit and (ii) such audit shall not count against the annual limit of one audit per year 
under this Section 6.1. 

ARTICLE VII 
CONFIDENTIALITY 

7.1 The terms of this Agreement are confidential. Notwithstanding the 
confidentiality of this Agreement, the parties may disclose the existence (but not any of its terms) 
of this Agreement to any third party; provided, however, that Licensee shall not make any 
statements to the media or issue any other press releases whatsoever regarding this Agreement 
without the prior written consent of Overture. If either party determines upon the advice of legal 
counsel that disclosure of this Agreement to a third party is required under applicable law, then 
such disclosure may be made provided that the disclosing party gives notice in writing to the 
other party at least twenty (20) days in advance of such disclosure and makes a good faith effort, 
in consultation with the other party, to take appropriate measures to ensure that the terms of this 
Agreement remain confidential to the extent permitted by law. 
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ARTICLE VIII 
TERMINATION 

8.1 Overture may terminate this Agreement in its entirety or for a particular 
country or website following thirty (30) days written notice to Licensee, in the event Licensee: 

(a) fails to make, within the thirty (30) day period set by the notice, 
any payment which is due and payable pursuant to this Agreement and has been in 
arrears for more than one (1) month; or 

(b) commits a material breach of any other obligation of this 
Agreement that is not cured (if capable of being cured) within the thirty (30) day oeriod 
set by the notice; or 

(c) becomes insolvent or, a petition in bankruptcy is filed against 
Licensee and is consented to, acquiesced in or remains undismissed for ninety (90) days; 
or makes a general assignment for the benefit of creditors, or a receiver is appointed for 
Licensee, and Licensee does not return to solvency before the expiration of said thirty 
(30) day period set by the notice. 

8.2 Licensee shall have the right to terminate this Agreement for any reason 
upon ninety (90) days prior written notice. In addition, Licensee shall be entitled to terminate 
this Agreement upon thirty (30) days written notice to Overture in the event of Overture's 
material breach of any of the provisions or this Agreement that is not cured (if capable of being 
cured) within the thirty (30) day period set by the notice. 

8.3 Termination of this Agreement for any reason shall not affect any rights or 
obligations accrued prior to the effective date of such termination, and specifically Licensee's 
obligation to pay all of the Paid-Up Royalty and Earned Royalties, including all of the Upfront 
Payment, specified by Article IV; and Licensee's obligations of confidentiality specified in 
Article VII, and the provisions of Articles V, VI, IX, and X shall survive the termination of this 
Agreement. In the event of termination, the Paid-Up Royalty and the Upfront Payment shall 
become due and payable as of the date of termination. 

8.4 The rights provided in this Article VIII shall be in addition and without 
prejudice to any other rights which the parties may have with respect to any breach or violations 
of the provisions of this Agreement. 

8.5 Waiver by either party of a single default or breach or of a succession of 
defaults or breaches shall not deprive such party of any right to terminate this Agreement 
pursuant to the terms hereof upon the occasion of any subsequent default or breach. 

6 



CO NFIDENTIAL 

ARTICLE IX 
WARRANTIES; INDEMNIFICATION 

9.1 Overture represents and warrants that it owns the entire right, title, and 
interest in and to the Licensed Patents. Overture makes no representations or warranties that any 
Licensed Patent is valid, or that the manufacture, use, performance or that the exploitation of the 
Licensee System does not infringe upon any patent or other rights of a third party. 

9.2 Limitation of Liability. NOTWITHSTANDING ANYTHING ELSE IN 
THIS AGREEMENT OR OTHERWISE, OVERTURE WILL NOT BE LIABLE OR 
OBLIGATED WITH RESPECT TO ANY SUBJECT MATTER OF THIS AGREEMENT OR 
UNDER ANY CONTRACT, NEGLIGENCE, STRICT LIABILITY OR OTHER LEGAL OR 
EQUITABLE THEORY (a) FOR ANY AMOUNTS IN EXCESS IN THE AGGREGATE OF 
THE FEES PAID TO OVERTURE BY LICENSEE DURING THE SIX (6) MONTH PERIOD 
PRECEDING THE CAUSE WHICH GAVE RISE TO SUCH DAMAGES; (b) FOR ANY 
COST OF PROCUREMENT OF SUBSTITUTE GOODS, TECHNOLOGY, SERVICES, OR 
RIGHTS; (c) FOR ANY SPECIAL, INDIRECT, INCIDENTAL OR CONSEQUENTIAL 
DAMAGES; (d) FOR INTERRUPTION OF USE OR LOSS OR CORRUPTION OF DATA; 
OR (e) FOR ANY MATTER BEYOND ITS REASONABLE CONTROL. THE FOREGOING 
LIMITATION IS A FUNDAMENTAL PART OF THE BASIS OF OVERTURE'S BARGAIN 
HEREUNDER. OVERTURE WOULD NOT ENTER INTO THIS AGREEMENT ABSENT 
SUCH LIMITATION. 

ARTICLEX 
MISCELLANEOUS 

10.1 This Agreement may not be amended except by written agreement signed 
by both of the parties. This Agreement is the complete and exclusive statement of the mutual 
understanding of the parties and supersedes all previous written and oral agreements and 
communications relating to the subject matter of this Agreement. 

10.2 Any notice, report, approval or consent required or permitted hereunder 
shall be sufficient only if personally delivered, delivered by a internationally recognized 
commercial rapid delivery courier service or mailed by certified or registered mail, return receipt 
requested to a party at its address set forth on the signature page hereto or as amended by notice 
pursuant to this section. 

10.3 Licensee shall comply with all foreign and United States federal, state, and 
local laws, regulations, rules and orders applicable to the License granted hereunder and the 
subject matter set forth herein. The parties agree that they are each independent contractors and 
nothing in this Agreement will be deemed to establish a joint venture, partnership, agency or 
employment relationship between the parties. Neither party has the right or authority to assume 
or create any obligation or responsibility on behalf of the other. 
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10.4 Licensee shall include all notices provided by Overture regarding the 
Licensed Patents and the License on all websites where the Licensed System is displayed, used 
or operated. Such notices shall reference the Licensed Patents and shall be pre-approved 
(including the location thereof on the websites) by Overture. Other than the required Licensed 
Patents notices, and except as specifically provided herein, Licensee shall not use the name 
Overture or Yahoo! for any purpose without the prior written consent obtained from Overture in 
each instance. 

10.5 Neither this Agreement nor any interest herein may be transferred, 
assigned or otherwise hypothecated by Licensee, directly or indirectly, voluntarily or 
involuntarily, in whole or in part, by operation oflaw or otherwise, without the prior written 
consent of Overture, which shall not be unreasonably withheld, and any attempted transfer or 
assignment without such consent shall be void. 

10.6 Notwithstanding Section 10.5, either party may terminate this Agreement 
without liability to the other party upon the existence of a Change in Control by Licensee. 

10.7 This Agreement shall be governed by and construed under the laws of the 
State of California and the United States without regard to conflicts of laws provisions thereof 
and without regard to the United Nations Convention on Contracts for the International Sale of 
Goods. Both parties consent to the jurisdiction and venue of the California state and U.S. federal 
courts in Los Angeles County for all actions related to the subject matter hereof. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed in duplicate originals by their duly authorized representatives. 

OVERTURE SERVICES, INC. 

By: -------------­
Name: 
Title: 

Overture Services, Inc. 
74 North Pasadena Avenue 
Pasadena, CA 91103 

Attention: Jeanine L. Hayes, Esq. 
Telephone: 626-685-5600 
Facsimile: 626-685-5601 

MARCHEX, INC. 

By: --------------­
Name: 
Title: 

Marchex, Inc. 
413 Pine St., Suite 500 
Seattle, Washington 98101 

Attention: General Counsel 
Telephone: 206-331-3310 
Facsimile: 206-331-3696 
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