
March 26, 2018 

Dear SEC FOIA Office: 

I am requesting a copy of E,IVED 
Exhibit 10.3 Cytrx Corp Form S-3/Afiled on 08/05/2003. 

I am willing to pay up to $61.00. MAR 2 6 2018 

Thank you, 

Diane Martin 

AUS Consultants Inc. 
155 Gaither Dr, Suite A 
Mt. Laurel 
NJ 08054 
856.234.9200 
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UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

STATION PLACE 
100 F STREET, NE 

WASHINGTON, DC 20549-2465 

Office of FOIA Services 
March 27, 2018 

Ms. Diane Martin 
AUS Consultants, Inc.
155 Gaither Dr., Suite A
Mt. Laurel, NJ 08054 

RE: Freedom of Information Act (FOIA), 5 U.S.C. § 552
Request No. 18-03502-E 

Dear Ms. Martin: 

This letter is in response to your request, dated and
received in this office on March 26, 2018, for information
regarding Exhibit 10.3 to the Form S-3/A filed by Cytrx Corp on
August 05, 2003. 

The search for responsive records has resulted in the
retrieval of 23 pages that may be responsive to your request.
They are being provided to you with this letter in their
entirety at no cost. 

If you have any questions, please contact me at
Luetkenhausj@SEC.GOV or (202) 551-8352. You may also contact me 
at foiapa@sec.gov or (202) 551-7900. You also have the right to
seek assistance from Aaron Taylor as a FOIA Public Liaison or
contact the Office of Government Information Services (OGIS) for
dispute resolution services. OGIS can be reached at 1-877-684-
6448 or Archives.gov or via e-mail at ogis@nara.gov. 

Sincerely, 

Jason Luetkenhaus 
Lead FOIA Research Specialist 

Enclosures 

mailto:Luetkenhausj@sec.gov
mailto:foiapa@sec.gov
https://www.archives.gov/ogis/mediation-program/request-assistance
mailto:ogis@nara.gov


EXCLUSIVE LICENSE AGREEMENT 

This Agreement, effective as of April 15, 2003 (the "Effective Date"), is between the 
University of Massachusetts Medical School ("Medical School"), a public institution of higher 
education of the Commonwealth of Massachusetts having an address of 55 Lake Avenue North, 
Worcester, MA 01655, and CytRx Corporation ("Company"), a Delaware corporation having an 
address of 11726 San Vicente Blvd., Suite 650, Los Angeles, CA 90049. 

RECITALS 

WHEREAS, Medical School is owner by assignment of the invention claimed in the 
United States Patent Application listed in Exhibit A pertaining to the Medical School's invention 
disclosure number UMMC 02-0 I entitled In Vivo Production of Small Interfering RNAs. 

WHEREAS Company desires to obtain an exclusive license in the field of therapeutics, 
prophylactics, and diagnostics limited to the narrowed fields of other Medical School license 
agreements; specifically, using RN Ai to inhibit HCMV Immediate Early (IE) gene expression in 
Retinitis applications, using RN Ai to inhibit mutant SOD I gene expression in Amytrophic 
Lateral Sclerosis (ALS) applications, and using RNAi to inhibit gene targets implicated in Type 
II Diabetes and Obesity under the rights of Medical School in any patent rights claiming those 
inventions; and 

WHEREAS, Medical School is willing to grant Company an exclusive license on the 
terms set forth in this Agreement. 

NOW, THEREFORE, Medical School and Company hereby agree as follows: 

I . Definitions. 

1.1. "Affiliate" means any legal entity (such as a corporation, partnership, or limited 
liability company) that is controlled by Company. For the purposes of this definition, the term 
"control" means (a) beneficial ownership of at least fifty percent (50%) of the voting securities of 
a corporation or other business organization with voting securities or (b) a fifty percent (50%) or 
greater interest in the net assets or profits of a partnership or other business organization without 
voting securities. 

1.2. "Biological Materials" means certain tangible biological materials that are necessary 
for the effective exercise of the Patent Rights, which materials are described on Exhibit A, as 
well as tangible materials that are routinely produced through use of the original materials, 
including, for example, any progeny derived from a cell line, monoclonal antibodies produced by 
hybridoma cells, DNA or RNA replicated from isolated DNA or RNA, recombinant proteins 
produced through use of isolated DNA or RNA, and substances routinely purified from a source 
material included in the original materials (such as recombinant proteins isolated from a cell 
extract or supernatant by non-proprietary affinity purification methods). These Biological 



Materials shall be listed on Exhibit A, which will be periodically amended to include any 
additional Biological Materials that Medical School may furnish to Company. 

1.3. "Combination Product" means a product that contains a Licensed Product component 
and at least one other essential functional component. 

1.4. "Confidential Information" means any confidential or proprietary information 
furnished by one party (the "Disclosing Party") to the other party (the "Receiving Party") in 
connection with this Agreement, provided that such information is specifica:Hy designated as 
confidential. Such Confidential Information shall include, without limitation, any diligence 
reports furnished to Medical School under Section 3 .1. and royalty reports furnished to Medical 
School under Section 5.2. 

1.5. "Field" means therapeutics, prophylactics, and diagnostics arising from the limited 
use of RNAi to inhibit HCMV Immediate Early (IE) gene expression in Retinitis applications, 
using RNAi to inhibit mutant SOD I gene expression in Amyotrophic Lateral Sclerosis (ALS) 
applications, and using RNAi to inhibit gene targets implicated in Type II Diabetes and Obesity. 

1.6. "Licensed Product" means any product that cannot be developed, manufactured, 
used, or sold without (a) infringing one or more claims under the Patent Rights, (b) using or 
incorporating some portion of one or more Biological Materials, or (c) using some portion of the 
Related Technology. 

1.7. "Net Sales" means the gross amount billed or invoiced on sales by Company and its 
Affiliates and Sublicensees of Licensed Products, less the following: (a) customary trade, 
quantity, or cash discounts and commissions to non-affiliated brokers or agents to the extent 
actually allowed and taken; (b) amounts repaid or credited by reason of rejection or return; (c) to 
the extent separately stated on purchase orders, invoices, or other documents of sale, any taxes or 
other governmental charges levied on the production, sale, transportation, delivery, or use of a 
Licensed Product which is paid by or on behalf of Company; ( d) outbound transportation costs 
prepaid or allowed and costs of insurance in transit; (e) allowance for bad debt that is customary 
and reasonable for the industry and in accordance with genrally accepted accounting principles. 
Notwithstanding anything to the contrary in this Section 1.7, Net Sales does not include sales of 
Licensed Products at or below the fully burdened cost of manufacturing solely for research or 
clinical testing or for indigent or similar public support or compassionate use programs. 

In any transfers of Licensed Products between Company and an Affiliate or Sublicensee, 
Net Sales shall be calculated based on the final sale of the Licensed Product to an independent 
third party. In the event that Company or an Affiliate or Sublicensee receives non-monetary 
consideration for any Licensed Products, Net Sales shall be calculated based on the fair market 
value of such consideration. . 
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In the case of Combination Products, Net Sales means the gross amount billed or 
invoiced on sales of the Combination Product less the deductions set forth above, multiplied by a 
proration factor that is determined as follows: 

(i) Ifall components of the Combination Product were sold separately during the 
same or immediately preceding Royalty Period, the proration factor shall be determined 
by the formula [A/ (A+B)], where A is the aggregate gross sales price ofall Licensed 
Product components during such period when sold separately from the other essential 
functional components, and B is the aggregate gross sales price of the other essential 
functional components during such period when sold separately from the Licensed 
Product Components; or 

(ii) Ifall components of the Combination Product were not sold separately during 
the same or immediately preceding Royalty Period, the proration factor shall be 
determined by the formula [C / (C+D)], where C is the aggregate fully absorbed cost of 
the Licensed Product components during the prior Royalty Period and D is the aggregate 
fully absorbed cost of the other essential functional components during the prior Royalty 
Period, with such costs being determined in accordance with generally accepted 
accounting principles. 

1.8. "Patent Rights" means the U.S. patent applications listed on Exhibit A, and any 
divisional, continuation, or continuation-in-part of such patent applications to the extent the 
claims are directed to subject matter specifically described therein, as well as any patent issued 
thereon and any reissue or reexamination of such patent, and any foreign counterparts to such 
patents and patent applications. Exhibit A shall be periodically amended to include any 
additional Patent Rights that may arise. "Medical School Patent Rights" means Patent Rights 
assigned solely to Medical School (and other academic institutions, if any). l'Joint Patent Rights" 
means Patent Rights assigned to both Medical School and Company. 

1.9. "Related Technology" means any know-how, technical information, research and 
development information, test results, and data necessary for the effective exercise of the Patent 
Rights which has been developed by Philip Zamore, Craig Mello, Gyorgy Hutvagner, Juanita 
McLachlan, and Alla Grishok as of the Effective Date and which is owned by Medical School. 

I. I0. "Royalty Period" means the partial calendar quarter commencing on the date on 
which the first Licensed Product is sold or used and every complete or partial calendar quarter 
thereafter during which either (a) this Agreement remains in effect or (b) Company has the right 
to complete and sell work-in-progress and inventory of Licensed Products pursuant to Section 
8.5. 

I .11. "Sublicense Income" means any payments that Company receives from a 
Sublicensee in consideration of the sub license of the rights granted Company under Section 2.1., 
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including without limitation license fees, royalties, milestone payments, and license maintenance 
fees, but excluding the following payments: (a) payments made in consideration for the issuance 
of equity or debt securities of Company at fair market value, and (b) payments specifically 
committed to the development of Licensed Products. 

1.12. "Sublicensee" means any permitted sublicensee of the rights granted Company 
under this Agreement, as further described in Section 2.2. 

2. Grant of Rights. 

2.1. License Grants. 

(a) Patent Rights and Biological Materials. Subject to the terms of this 
Agreement, Medical School hereby grants to Company and its Affiliates an exclusive, 
worldwide, royalty-bearing license (with the right to sublicense) under its commercial rights in 
the Patent Rights and Biological Materials to develop, make, have made, use, and sell Licensed 
Products in the Field. 

(b) Related Technology. Subject to the terms of this Agreement, Medical School 
hereby grants to Company and its Affiliates a non-exclusive, royalty-bearing license (with the 
right to sublicense) under its commercial rights in the Related Technology to develop, make, 
have made, use, and sell Licensed Products in the Field. 

(c) Subject to applicable law or the rights of research sponsors, the Medical 
School shall use its best efforts to make any improvements to the Patent Rights available to 
Company. 

2.2. Sublicenses. Company shall have the right to grant sublicenses of its rights under 
Section 2.1. with the consent of Medical School, which consent shall not be unreasonably 
withheld or delayed. All sublicense agreements executed by Company pursuant to this Article 2 
shall expressly bind the Sublicensee to the terms of this Agreement. Company shall promptly 
furnish Medical School with a fully executed copy ofany such sublicense agreement. 

2.3. Retained Rights. 

(a) Medical School. Medical School retains the right to make and use Licensed 
Products for academic research, teaching, and non-commercial patient care, without payment of 
compensation to Company. Medical School may license its retained rights under this Section to 
research collaborators of Medical School faculty members, post-doctoral fellows, and students. 

(b) Federal Government. To the extent that any invention claimed in the Patent 
Rights has been partially funded by the federal government, this Agreement and the grant of any 
rights in such Patent Rights are subject to and governed by federal law as set forth in 35 U.S.C. 
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§§ 201-211, and the regulations promulgated thereunder, as amended, or any successor statutes 
or regulations. Company acknowledges that these statutes and regulations reserve to the federal 
government a royalty-free, non-exclusive, non-transferrable license to practice any government­
funded invention claimed in any Patent Rights. If any term of this Agreement fails to conform 
with such laws and regulations, the relevant term shall be deemed an invalid provision and 
modified in accordance with Section 10.11. Upon execution of this Agreement, the Medical 
School shall disclose in writing to Company any funding that would be subject to this Section 
2.3(b). 

(c) Other Organizations. To the extent that any invention claimed in the Patent 
Rights has been partially funded by a non-profit organization or state or local agency, this 
Agreement and the grant of any rights in such Patent Rights are subject to and governed by the 
terms and conditions of the applicable research grant. If any term of this Agreement fails to 
conform with such terms and conditions, the relevant tern1 shall be deemed an invalid provision 
and modified by the parties pursuant to Section I 0.11. Upon execution of this Agreement, the 
Medical School shall disclose in writing to Company any funding that would be subject to this 
Section 2.3( c ). 

3. Company Obligations Relating to Commercialization. 

3.1. Diligence Requirements. Company shall use diligent effo11s, or shall cause its 
Affiliates and Sublicensees to use diligent efforts, to develop Licensed Products and to introduce 
Licensed Products into the commercial market; thereafter, Company or its Affiliates or 
Sublicensees shall make Licensed Products reasonably available to the public. Specifically, 
Company or Affiliate or Sublicensee shall fulfill the following obligations: 

(a) Within ninety (90) days after the Effective Date, Company shall furnish 
Medical School with a written research and development plan under which Company 
intends to develop Licensed Products. 

(b) Within sixty (60) days after each anniversary of the Effective Date, Company 
shall furnish Medical School with a written report on the progress of its efforts during the 
prior year to develop and commercialize Licensed Products, including without limitation 
research and development efforts, efforts to obtain regulatory approval, marketing efforts, 
and sales figures. The report shall also contain a discussion of intended efforts and sales 
projections for the current year. 

(c) Company shall endeavor to obtain all necessary governmental approvals for 
the manufacture, use and sale of Combination Product and Licensed Product. 
Specifically, Company shall: 

(i) Within eight (8) years after the Effective Date, file an lnvestigational 
New Drug Application ("IND") or its equivalent covering at least one Combination 
Product or Licensed Product with the U.S. Food and Drug Administration ("FDA"); 
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(ii) Within thirteen (13) years after the Effective Date, file a New Drug 
Application ("NOA") with the FDA covering at least one Combination Product or 
Licensed Product; 

(iii) Within eighteen (18) months after receiving FDA approval of the 
NDA for a Combination Product or Licensed Product, market at least one Combination 
Product or Licensed Product in the U.S.; and 

(iv) reasonably fill the market demand for any Combination Product or 
Licensed Product following commencement of marketing of such product at any time 
during the exclusive period of this Agreement. 

(d) Within eighteen ( 18) months after the Effective Date, Company shall 
successfully undertake a public or private offering of raising ten million dollars 
($10,000,000). 

(e) In addition to the obligations set forth above, Company and/or its sublicensees 
shall spend ( either directly or through sponsored research by Co~any or its 
Sublicensee at the Medica~chool) an aggregate of not less tha~e hundred and fifty 
thousand dollars ($150,002Jter calendar year for the development of Combination 
Product and/or Licensed Product commencing with the year 2004. 

Company shall have the responsibility to finance its obligations in this Section 3.1, and the 
Medical School shall provide reasonable cooperation to Company in this regard. In the event 
that Medical School determines that Company ( or an Affiliate or Sublicensee) has not fulfilled its 
obligations under this Section 3.1., Medical School shall furnish Company with written notice of 
such determination. Within sixty (60) days after receipt of such notice, Company shall either (i) 
fulfill the relevant obligation or (ii) negotiate with Medical School a mutually acceptable 
schedule of revised diligence obligations, failing which Medical School shall have the right, 
immediately upon written notice to Company, .to terminate this Agreement or to grant additional 
licenses to third parties to the Patent Rights and Biological Materials in the Field. The Medical 
School may not unreasonably withhold acceptance of Company's revised diligence obligations. 

3.2. Indemnification. 

(a) Indemnity. Company shall indemnify, defend, and hold harmless Medical 
School and its trustees, officers, faculty, students, employees, and agents and their respective 
successors, heirs and assigns (the "Indemnitees"), against any liability, damage, loss, or expense 
(including reasonable attorneys fees and expenses of litigation) incurred by or imposed upon any 
of the Indemnitees in connection with any claims, suits, actions, demands or judgments arising 
out of any theory of liability (including without limitation actions in the form of tort, warranty, or 
strict liability and regardless of whether such action has any factual basis) concerning any 
product, process, or service that is made, used, or sold pursuant to any right or license granted 



under this Agreement; provided, however, that such indemnification shall not apply to any 
liability, damage, loss, or expense to the extent directly attributable to (i) the negligent activities 
or intentional misconduct of the Indemnitees or (ii) the settlement of a claim, suit, action, or 
demand by Indemnitees without the prior written approval of Company. 

(b) Procedures. The Indemnitees agree to provide Company with prompt written 
notice of any claim, suit, action, demand, or judgment for which indemnification is sought under 
this Agreement. Company agrees, at its own expense, to provide attorneys reasonably acceptable 
to Medical School to defend against any such claim. The Indemnitees shall cooperate fully with 
Company in such defense and will permit Company to conduct and control such defense and the 
disposition of such claim, suit, or action (including all decisions relative to litigation, appeal, and 
settlement); provided, however, that any Indemnitee shall have the right to retain its own counsel, 
at the expense of Company, if representation of such Indemnitee by the counsel retained by 
Company would be inappropriate because of actual or potential differences in the interests of 
such Indemnitee and any other party represented by such counsel. Company agrees to keep 
Medical School informed of the progress in the defense and disposition of such claim and to 
consult with Medical School with regard to any proposed settlement. 

(c) Insurance. Company shall maintain insurance or self-insurance that is 
reasonably adequate to fulfill any potential obligation to the Indemnitees, but in any event not 
less than one million dollars ($1,000,000) for injuries to any one person arising out of a single 
occmTence and five million dollars ($5,000,000) for injuries to all persons arising out of a single 
occurrence. Company shall provide Medical School, upon request, with written evidence of such 
insurance or self-insurance. Company shall continue to maintain such insurance or self­
insurance after the expiration or termination of this Agreement during any period in which 
Company or any Affiliate or Sublicensee continues to make, use, or sell a product that was a 
Licensed Product under this Agreement for a period of two (2) years. 

3.3. Use of Medical School Name. In accordance with Section 7.3., Company and its 
Affiliates and Sublicensees shall not use the name "University of Massachusetts Medical School" 
or any variation of that name in connection with the marketing or sale of any Licensed Products. 

3.4. Marking of Licensed Products. To the extent commercially feasible and consistent 
with prevailing business practices, Company shall mark, and shall cause its Affiliates and 
Sub licensees to mark, all Licensed Products that are manufactured or sold under this Agreement 
with the number of each issued patent under the Patent Rights that applies to such Licensed 
Product. 

3.5. Compliance with Law. Company shall comply with, and shall ensure that its 
Affiliates and Sublicensees (to the extent conunercially feasible) comply with, all local, state, 
federal, and international laws and regulations relating to the development, manufacture, use, and 
sale of Licensed Products. Company expressly agrees to comply with the following: 
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(a) Company or its Affiliates or Sublicensees shall obtain all necessary approvals 
from the United States Food & Drug Administration and any similar governmental 
authorities of any foreign jurisdiction in which Company or an Affiliate or Sublicensee 
intends to make, use, or sell Licensed Products. 

(b) Company and its Affiliates and Sublicensees shall comply with all United 
States laws and regulations controlling the export of certain commodities and technical 
data, including without limitation all Export Administration Regulations of the United 
States Department of Commerce. Among other things, these laws and regulations 
prohibit, or require a license for, the export ofcertain types ofcommodities and technical 
data to specified countries. Company hereby gives written assurance that it will comply 
with, and will cause its Affiliates and Sublicensees to comply with, all United States 
export control laws and regulations, that it bears sole responsibility for any violation of 
such laws and regulations by itself or its Affiliates or Sublicensees, and that it will 
indemnify, defend, and hold Medical School harmless (in accordance with Section 3.2.) 
for the consequences of any such violation. 

(c) To the extent that any invention claimed in the Patent Rights has been partially 
funded by the United States government, and only to the extent required by applicable 
laws and regulations, Company agrees that any Licensed Products used or sold in the 
United States will be manufactured substantially in the United States or its territories. 
Current law provides that if domestic manufacture is not commercially feasible under the 
circumstances, Medical School may seek a waiver of this requirement from the relevant 
federal agency on behalf of Company. 

4. Consideration for Grant of Rights. 

4.1. License Fee. In partial consideration of the rights granted Company under this 
Agreement, Company shall pay to Medical School on the Effe~e Date (a) a license fee o~rty 
thousand dollars ($40,000) and (b) a payment in the amount o~venteen thousand one hundred 
and twelve dollars ($17,112)to reimburse Medical School for its actual expenses incurred as of 
January 31, 2003 in connection with obtaining the Patent Rights. These license fee payments are 
nonrefundable and are not creditable against any other payments due to Medical School under 
this Agreement. 

4.2. Equity. In partial consideration of the license granted to Company under this 
Agreement, on or about April 18, 2003, Company shall issue to Medical School a total number 
of shares of Common Stock of Company, ($.01 par value per share) equal t<{wo percent (2%)of 
the outstanding shares of Company. Company shall register the shares that arc issued to the 
Medical School within ninety (90) days after their issuance and those shares will then be 
unrestricted. 

4.3. License ~chance Fee. Beginning on the first anniversary of the Effective Date, 
and on each anniversary of the Effective Date thereafter during the term of the Agreement, 
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.. 

Company shall pay to Medical Schoolfi,fteen thousand dollars ($15,000.>}This annual license 
maintenance fee is nonrefundable and is not creditable against any other payments due to 
Medical School under this Agreement. 

4.4. Milestone Payments. Company shall pay Medical School the following milestone 
payments within thirty (30) days after the occurrence ofeach event: 

Milestone 
Filing of IND or equivalent for each 

roduct 
Entry into Phase I Clinical trial or 
e uivalent for each Licensed Product 
Entry into Phase II clinical trial or 
e uivalent for each Licensed Product 
Entry into Phase III clinical trial or 
e uivalent for each Licensed Product 
Filing for market approval (NDA or 
equivalent) in any country besides the 
United States 
Commencement of product marketing in 
the United States 
First market approval for first three 
Euro ean countries in total 

These milestone payments are nonrefundable and are not creditable against any other payments 
due to University under this Agreement. 

4.5. Royalties. 

(a) Base Royalty. In partial consideration of th(! rights granted Comr.any under 
this Agreement, Company shall pay to Medical School a royalty 01',ve percent (5%)ofNet Sales 
of Licensed Products by Company and its Affiliates (but not Sublicensees). 

(i) Ifa particular Licensed Product is within the definition of 11Licensed 
Product" solely because it uses or incorporates Related T~ch~logy, the royalty rate applicable to 
such Licensed Product shall be reduced byf_fty percent 50%)1 

(ii) If there is a competing product in the marketplace, no royalties are due 
for a Licensed Product that is within the definition of"Licensed Product" because it uses or 
incorporates only Related Technology or Biological Materials. 

(iii) Ifduring the Royalty Period, patents under the Patent Rights have 
expired or have been abandoned in a particular country, (I) no royalty is payable by Company, if 
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there is a competing product in that country, and (II) if Company reduces _its prices for Licensed 
Products in that country, even if there is no competing product in that country, Company and 
Medical School shall negotiate in good faith a reduction in the royalty rate to reflect the reduction 
in Company's gross margins caused by the price reduction. 

(iv) Company shall pay Medical Schoofen percent (10%if Net Sales of 
commercial clinical laboratory services by Company and its Affiliates. 

(b) Royalty Reduction. IfMed1cal School grants additional litenses to third 
parties pursuant to Section 3.1., the royalty rat~s set forth in Subsection 4.5.(a) shall be adjusted, 
if necessary, so as not to exceed the royalty rates charged any other license~ of the Patent Rights 
during the term of the non-exclusive license. .. 

4.6. Minimum Royalty. At the beginning of each calendar year during the term of this 
Agreement beginning January 1, 2016, Company shall pay to Medical School a minimum 
royalty o(ifty thousand dollars ($50:0?0) If the actuai royalty pa~ents to Medical School in 
any calendar year are less than the mmmrnm royalty payment required for that year, Company 
shall have the right to pay Medical School the difference between the actual royalty payment and 
the minimum royalty payment in full satisfaction of its obligations under this Section, provided 
such minimum payment is made to Medical School within sixty (60) days after the conclusion of 
the calendar year. Waiver of any minimum royalty payment by Medical School shall not be 
construed as a waiver of any subsequent minin'.rnm royalty payment. IfCompany fails to make 
any minimum royalty payment within the sixty-day period, such failure shall constitute a material 
breach of its obligations under this Agreement, and Medical School shall have the right to 
terminate this Agreement in accordance with Section 8.3. 

4. 7. Sublicense Income. Company shall pay Medical School(hirty-three and one-third 
(33 1/3%\ofall Sublicense Income. Such amounts shall be due and payable within sixty (60) 
days after Company receives the relevant payment from the Sublicensee. 

4.8. Third-Party Royalties. IfCompany is legally required to make royalty payments to 
Medical School under any agreement other than this Agreement (the "Other Medical School 
Licenses"), or to one or more third parties in the same Royalty Period for which royalties are due 
under Section 4.5 or 4.7 in order for Company to make, use or sell Licensed Products or have its 
sublicense make, use, or sell Licensed Products: 

(a) in the case of any payments to Medical School under Other Medical School Licenses 
with respect to Licensed Products under this Agreement, the royalty payment made by 
Company to Medical School under this Agreement for the applicable Royalty 
Payment shall be reduced by fifty percent (50%) of the aggregate amounts payable for 
the same Royalty Period under the Other Medical School Licenses (before making 
any similar reduction in those payments pursuant to a corresponding reduction clause 
in those agreements), with a minimum floor o{wo and one-half percent (2 l/2%)f 
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Net Sales of Licensed Products or(hirteen and 88/100 percent (13.88%)of the 
Sublicense Income to be paid under this Agreement; and 

(b) in the case of payments to one or more third parties, an offset of fifty percent (50%) 
of the amount paid to third parties may be taken by Company against any royalties 
payable by Company to the Medical School under this Agreement with a minimum: 
floor o(two and one-half percent (2 l/2%)ofNet Sales of Licensed P;oducts or 

Dhirteen and 88/100 percent (13.88%\of all Sublicense Income, provided that in no 
event shall the royalty payments under Section 4.5 and 4.7, when-aggregated with any 
other offsets and credits allowed under this Agreement, be reduced by more than fifty 
percent (50o/2,); in the case of payments to one or more third parties, Medical School 
shall receive{,13 1/3o/~f the Sublicense Income net of the foregoing third party 
payments; and 

(c) in the case of both payments under Other Medical School Licenses and to third 

1 
parties in the same Royalty Period, the reduction described in (i) above shall first be 
made, and then the offset described in (ii) above shall be taken, provided that only a 
pro rata amount of the offset pursuant to (ii) above shall be taken against the royalties 
payable under this Agreement (with the pro-ration calculated based on the relative 
royalty rates under this Agreement and the Other Medical School Licenses)~~ith a 
minimum floor under this Agreement of'6wo and one-half percent (2 l/2%)JJfNet 
Sales of Licensed Products and(hirteen and 88/100 percent ( l 3.88%}of Sub license 
Income. 

By way of illustration, assume a royalty oto/tnder the Other Medical School Licenses 
of Net Sales of Licensed Products and a payment ofo/~fNet Sales qf Licensed Products to a 
third party. The reduction and offsets calculation would be as follows: 

(i) The(so/}ofNet Sales of Licensed Products would be reduced to{io/}ofNet Sales 
of Licensed Products (i.e., a reduction of 50% of thefo/½>f Net Sales of Licensed 
Products under Other Medical School Licenses); and 

(ii) The remainin~o/~fNet Sales of Licensed Products would be 
offset by an amount equal to{:43~fNet Sale,ofLicensed Products, for a net royalty to the 
Medical School under this Agreement of.57 o/fJf Net Sales of Licensed Products (i.e., the 
offset of 50% ofthe(io/~f Net Sales of Licensed Products payable to the third party is allocated 
pro rata against Medical School under this Agreement, withal.4o/}of this net offset of%}fNet 
Sales of Licensed Products being allocated t~ the royalties under this Agreement (thf~oyalty 
rate under this Agreement divided by thfo/.-oyalty rate under this Agreement plus th~%) 
royalty rate under the Other Medical School Licenses)). 
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5. Royalty Reports; Payments; Records. 

5.1. First Sale. Company shall report to Medical School the date of first commercial sale 
of each Licensed Product within thirty (30) days ofoccurrence in each country. 

5.2. Reports and Payments. Within sixty (60).9ays after the conclusion of each Royalty 
Period, Company shall deliver to Medical School a report containing the following information: 

(a) the number of Licensed Products sold to independent third parties in each 
country, and the number of Licensed Products used by Company in each country; 

(b) the gross sales price for each Licensed Product sold by Company and its 
Affiliates during the applicable Royalty Period in each country; 

(c) calculation ofNet Sales for the applicable Royalty Period in each country, 
including a listing of applicable deductions; 

(d) total royalty payable on Net Sales in U.S. dollars, together with the exchange 
rates used for conversion; and 

(v) the portion of royalty-based Sublicense Income due to Medical School for the 
applicable Royalty Period from each Sublicensee. 

All such reports shall be considered Company Confidential Information. If no royalties are due 
to Medical School for any Royalty Period, the report shall so state. Concurrent with this report, 
Company shall remit to Medical School any paymeQ.t due for the applicable Royalty Period. 

5.3. Payments in U.S. Dollars. All payments due under this Agreement shall be payable in 
United States dollars. Conversion of foreign currency to U.S. dollars shall be made at the 
conversion rate existing in the United States (as reported in the Wall Street Journal) on the last 
working day of the calendar quarter preceding the applicable Royalty Period. Such payments 
shall be without deduction of exchange, collection, or other charges. 

5.4. Payments in Other Currencies. If by law, regulation, or fiscal policy of a particular 
country, conversion into United States dollars or transfer of funds of a convertible currency to the 
United States is restricted or forbidden, Company shall giv·e Medical School prompt written 
notice of such restriction, which notice shall satisfy the sixty-day payment deadline described in 
Section 5.2. Company shall pay any amounts due Medical School through whatever lawful 
methods Medical School reasonably designates; provided, however, that if Medical School fails 
to designate such payment method within thirty (30) days after Medical School is notified of the 
restriction, Company may deposit such payment in local currency to the credit of Medical School 
in a recognized banking institution selected by Company and identified by written notice to 
Medical School, and such deposit shall fulfill all obligations of Company to Medical School with 
respect to such payment. 
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5.5. Records. Company shall maintain, and shall cause its Affiliates and Sublicensees to 
maintain, complete and accurate records of Licensed Products that are made, used, sold, or 
performed under this Agreement and any amounts payable to Medical School in relation to such 
Licensed Products, which records shall contain sufficient information to permit Medical School 
to confirm the accuracy of any reports delivered to Medical School under Section 5.2. The 
relevant party shall retain such records relating to a given Royalty Period for at least three (3) 
years after the conclusion of that Royalty Period, during which time Medical School shall have 
the right, at its expense, to cause its internal accountants or an independent, ~ertified public 
accountant to inspect such records during normal business hours for the sole purpose of verifying 
any reports and payments delivered under this Agreement. Such accountant shall not disclose to 
Medical School any information other than information relating to accuracy of reports and 
payments delivered under this Agreement. The parties shall reconcile any underpayment or 
overpayment within thirty (30) days after the accountant delivers the results of the audit. In the 
event that any audit performed under this Section reveals an underpayment in excess of the 
greater of (a) five thousand dollars ($5,000) or (b) ten percent (10%) in any Royalty Period, 
Company shall bear the full cost of such audit. Medical School may exercise its rights under this 
Section only once every year and only with reasonable prior notice to Company. 

5.6. Late Payments. Any payments by Company that are not paid on or before the date 
such payments are due under this Agreement shall bear interest, to the extent permitted by law, at 
two percentage points above the Prime Rate of interest as reported in the Wall Street Journal on 
the date payment is due, with interest calculated based on the number of days that payment is 
delinquent. 

5. 7. Method of Payment. All payments under this Agreement should be made in the 
name of the "University of Massachusetts Medical School" and sent to the address identified 
below. Each payment should reference this Agreement and identify the obligation under this 
Agreement that the payment satisfies. 

5.8. Withholding and Similar Taxes. Royalty payments and other payments due to 
Medical School under this Agreement shall be reduced by reason of any withholding or similar 
taxes applicable to such payments to Medical School, which shall be paid by Company as 
required by applicable law and reported by Company to the Medical School. 

6. Patents and Infringement. 

6.1. Responsibility for Medical School Patent Rights. Medical School shall have primary 
responsibility, at the expense of Company, for the preparation, filing, prosecution, and 
maintenance of all Medical School Patent Rights, using patent counsel reasonably acceptable to 
Company. Medical School shall consult with Company as to the preparation, filing, prosecution, 
and maintenance of all such Patent Rights reasonably prior to any deadline or action with the 
U.S. Patent & Trademark Office or any foreign patent office and shall furnish Company with 
copies of all relevant documents reasonably in advance of such consultation. 
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6.2. Responsibility for Joint Patent Rights. Company shall have primary responsibility, at 
its expense, for the preparation, filing, prosecution, and maintenance of all Joint Patent Rights, 
using patent counsel reasonably acceptable to Medical School. Company shall consult with 
Medical School as to the preparation, filing, prosecution, and maintenance of all such Patent 
Rights reasonably prior to any deadline or action with the U.S. Patent & Trademark Office or any 
foreign patent office and shall furnish Medical School with copies ofall relevant documents 
reasonably in advance of such consultation. 

6.3 .. Cooperation. Medical School and Company shall cooperate fully in the preparation, 
filing, prosecution, and maintenance of all Patent Rights. Such cooperation includes, without 
limitation, (a) promptly executing all papers and instruments or requiring employees of Medical 
School or Company to execute such papers and instruments as reasonable and appropriate so as 
to enable Medical School or Company to file, prosecute, and maintain such Patent Rights in any 
country; and (b) promptly informing the other party of matters that may affect the preparation, 
filing, prosecution, or maintenance of any such Patent Rights (such as becoming aware of an 
additional inventor who is not listed as an inventor in a patent application). 

6.4. Payment of Expenses. Within thirty (30) days after Medical School invoices 
Company, Company shall reimburse Medical School for all reasonable patent-related expenses 
incurred by Medical School pursuant to Section 6.1. Company may elect, upon sixty (60) days 
written notice to Medical School, to cease payment of the expenses associated with obtaining or 
maintaining patent protection for one or more Patent Rights in one or more countries. In such 
event, Company shall lose all rights under this Agreement with respect to such Patent Rights in 
such countries for which it has elected not to pay. 

6.5. Abandonment. In the event that a party desires to abandon any patent or patent 
application within the Patent Rights for which it has primary responsibility, such party shall 
provide the other party with reasonable prior written notice of such intended abandonment or 
decline of responsibility, and the other party shall have the right, at its expense, to prepare, file, 
prosecute, and maintain the relevant Patent Rights. 

6.6. Grant back: The Company agrees that for any patent rights, as defined in the 
sponsored research agreement that implements Company's obligation to the Medical School in 
Section 3. l(e) that it has not licensed, the Company grants back to the Medical School, without 
limiting in any way its rights under this Agreement, a non.:exclusive license to the Patent Rights 
in order that the Medical School may license the pnt rights fro~he sponsored research to 
third parties. Medical School shall pay Companyt:'e percent (5o/~f any revenues or other 
consideration received by Medical School with respect to any patent rights granted back by 
Company pursuant to this Section 6.6. 
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6.7. Infringement. 

(a) Notification of Infringement. Each party agrees to provide written notice to 
the other party promptly after becoming aware of any infringement of the Patent Rights. 

(b) Company Right to Prosecute. So long as Company remains the only licensee 
of the Patent Rights and Biological Materials in the Field, Company shall have the right, under 
its own control and at its own expense, to prosecute any third party infringement of the Patent 
Rights in the Field or, together with licensees of the Patent Rights in other fields (if any), to 
defend the Patent Rights in any declaratory judgment action brought by a third party which 
alleges invalidity, unenforceability, or non-infringement of the Patent Rights. Prior to 
commencing any such action, Company shall consult with Medical School and shall consider the 
views of Medical School regarding the advisability of the proposed action and its effect on the 
public interest. Company shall not enter into any settlement, consent judgment, or other 
voluntary final disposition of any infringement action under this Subsection without the prior 
written consent of Medical School, which consent shall not be unreasonably withheld or delayed. 
Any recovery obtained in an action under this Subsection shall be distributed as follows: (i) each 

party shall be reimbursed for any expenses incurred in the action (including the amount of any 
royalty payments withheld from Medical School as described below), (ii) as to ordinary damages, 
Company shall receive an amount equal to its lost profits or a reasonable royalty on the 
infringing sales (whichever measure of damages the court shall have applied), less a reasonable 
approximation of the royalties that Company would have paid to Medical School if Company had 
sold the infringing products and services rather than the infringer, and (iii) as to special or 
punitive damages, the parties shall share equally in any award. Company may offset a total of 
fifty percent (50%) of any expenses incurred under this Subsection against any royalty payments 
due to Medical School under this Agreement, provided that in no event shall the royalty 
payments under Section 4.5. and 4.7., when aggregated with any other offsets and credits allowed 
under this Agreement, be reduced by more than fifty percent (50%) in any Royalty Period. 

(c) Medical School as Indispensable Party. Medical School shall permit any 
action under this Section to be brought in its name if required by law, provided that Company 
shall hold Medical School harmless from, and if necessary indemnify Medical School against, 
any costs, expenses, or liability that Medical School may incur in connection with such action. 

(d) Medical School Right to Prosecute. In the event that Company fails to initiate 
an infringement action within a reasonable time after it first becomes aware of the basis for such 
action, or to answer a declaratory judgment action within a reasonable time after such action is 
filed, Medical School shall have the right to prosecute such infringement or answer such 
declaratory judgment action, under its sole control and at its sole expense, and any recovery 
obtained shall be given to Medical School. 

(e) Cooperation. Each party agrees to cooperate fully in any action under this 
Section 6.6. which is controlled by the other party, provided that the controlling party reimburses 
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the cooperating party promptly for any costs and expenses incurred by the cooperating party in 
connection with providing such assistance. 

(f) Grant Back. Company shall grant back to Medical School technology rights in 
UMM~ 02-0 I entitled "In Vivo Production of siRNAs that Mediate Gene Silencing" in order 
that Medical School may license to third parties certain intellectual property that Company has 
declined to license or failed to exercise option rights under terms of the sponsored research 
agreement referred to in section 3.1(5). 

7. Confidential Information; Publications; Publicity. 

7.1. Confidential Information. 

(a) Designation. Confidential Information that is disclosed in writing shall be 
marked with a legend indicating its confidential status (such as "Confidential" or "Proprietary"). 
Confidential Information that is disclosed orally or visually shall be documented in a written 
notice prepared by the Disclosing Party and delivered to the Receiving Party within thirty (30) 
days of the date of disclosure; such notice shall summarize the Confidential Information 
disclosed to the Receiving Party and reference the time and place of disclosure. 

(b) Obligations. For a period of five (5) years after disclosure of any portion of 
Confidential Information, the Receiving Party shall (i) maintain such Confidential Information in 
strict confidence, except that the Receiving Party may disclose or permit the disclosure of any 
Confidential Information to its directors, officers, employees, consultants, and advisors who are 
obligated to maintain the confidential nature of such Confidential Information and who need to 
know such Confidential Information for the purposes of this Agreement; (ii) use such 
Confidential Information solely for the purposes of this Agreement; and (iii) allow its trustees or 
directors, officers, employees, consultants, and advisors to reproduce the Confidential 
Information only to the extent necessary for the purposes of this Agreement, with all such 
reproductions being considered Confidential Information. 

(c) Exceptions. The obligations of the Receiving Party under Subsection 7. l .(b) 
above shall not apply to the extent that the Receiving Party can demonstrate that certain 
Confidential Information (i) was in the public domain prior to the time of its disclosure under 
this Agreement; (ii) entered the public domain after the time of its disclosure under this 
Agreement through means other than an unauthorized disclosure resulting from an act or 
omission by the Receiving Party; (iii) was independently developed or discovered by the 
Receiving Party without use of the Confidential Information; (iv) is or was disclosed to the 
Receiving Party at any time, whether prior to or after the time of its disclosure under this 
Agreement, by a third party having no fiduciary relationship with the Disclosing Party and having 
no obligation of confidentiality with respect to such Confidential Information; or (v) is required 
to be disclosed to comply with applicable laws or regulations, or with a court or administrative 
order, provided that the Disclosing Party receives reasonable prior written notice of such 
disclosure. 
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(d) Ownership and Return. The Receiving Party acknowledges that the Disclosing 
Party ( or any third party entrusting its own information to the Disclosing Party) claims ownership 
of its Confidential Information in the possession of the Receiving Party. Upon the expiration or 
termination of this Agreement, and at the request of the Disclosing Party, the Receiving Party 
shall return to the Disclosing Party all originals, copies, and summaries ofdocuments, materials, 
and other tangible manifestations ofConfidential Information in the possession or control of the 
Receiving Party, except that the Receiving Party may retain one copy of the Confidential 
Information in the possession of its legal counsel solely for the purpose of monitoring its 
obligations under this Agreement. 

7.2. Publications. Medical School and its employees will be free to publicly disclose 
(through journals, lectures, or otherwise) the results of any research in the Field or relating to the 
subject matter of the Patent Rights, except as otherwise provided by written agreement between 
Medical School and Company (e.g., a sponsored research agreement). 

7.3. Publicity Restrictions. Company shall not use the name of Medical School or any of 
its trustees, officers, faculty, students, employees, or agents, or any adaptation of such names, or 
any tem1s of this Agreement in any promotional material or other public announcement or 
disclosure without the prior written consent of Medical School. The foregoing notwithstanding, 
Company shall have the right to disclose such information without the consent of Medical School 
in any prospectus, offering memorandum, or other document or filing required by applicable 
securities laws or other applicable law or regulation, provided that Company shall have given 
Medical School at least ten ( 10) days ( or such prior shorter period in order to enable Company to 
make a timely announcement, while affording the Medical School the maximum feasible time to 
review the announcement) prior written notice of the proposed text for the purpose of giving 
Medical School the opportunity to comment on such text. 

8. Term and Termination. 

8.1. Term. This Agreement shall commence on the Effective Date and shall remain in 
effect until (a) the expiration of all issued patents within the Patent Rights or (b) for a period of 
ten (10) years after the Effective Date if no such patents have issued within that ten-year period, 
unless earlier terminated in accordance with the provisions of this Agreement. 

8.2. Termination for Default. In the event that either party commits a material breach of 
its obligations under this Agreement and fails to cure that breach within sixty (60) days after 
receiving written notice thereof, the other party may terminate this Agreement immediately upon 
written notice to the party in breach. 

8.3. Force Majeure. Neither party will be responsible for delays resulting from causes 
beyond the reasonable control of such party, including without limitation fire, explosion, flood, 
war, strike, or riot, provided that the nonperfom1ing party uses commercially reasonable efforts 
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to avoid or remove such causes of nonperformance and continues performance under this 
Agreement with reasonable dispatch whenever such causes are removed. 

8.4. Effect ofTermination. The following provisions shall survive the expiration or 
termination of this Agreement: Articles I and 9; Sections 3.2., 3.5., 5.2. (obligation to provide 
final report and payment), 5.5., 6.4., 7.1., 7.3., 8.4., and 10.9. Upon the early termination of this 
Agreement, Company and its Affiliates and Sublicensees may complete and sell any work-in­
progress and inventory ofLicensed Products that exist as of the effective date of termination, 
provided that ( a) Company is current in payment of all amounts due Medi car School under this 
Agreement, (b) Company pays Medical School the applicable royalty on such sales of Licensed 
Products in accordance with the terms and conditions ohhis Agreement, and (c) Company and 
its Affiliates and Sublicensees shall complete and sell all work-in-progress and inventory of 
Licensed Products within six (6) months after the effective date of termination. 

9. Dispute Resolution. 

9.1. Procedures Mandatory. The parties agree that any dispute arising out of or relating to 
this Agreement shall be resolved solely by means of the procedures set forth in this Article, and 
that such procedures constitute legally binding obligations that are an essential provision of this 
Agreement; provided, however, that all procedures and deadlines specified in this Article may be 
modified by written agreement of the parties. If either party fails to observe the procedures of 
this Article, as modified by their written agreement, the other party may bring an action for 
specific performance in any court of competent jurisdiction. 

9.2. Dispute Resolution Procedures. 

(a) Negotiation. In the event of any dispute arising out of or relating to this 
Agreement, the affected party shall notify the other party, and the parties shall attempt in good 
faith to resolve the matter within ten (10) days after the date of such notice(the "Notice Date"). 
Any disputes not resolved by good faith discussions shall be referred to senior executives of each 
party, who shall meet at a mutually acceptable time and location within thirty (30) days after the 
Notice Date and attempt to negotiate a settlement. 

(b) Mediation. If the matter remains unresolved within sixty ( 60) days after the 
Notice Date, or if the senior executives fail to meet within thirty (30) days after the Notice Date, 
either party may initiate mediation upon written notice to the other party, whereupon both parties 
shall be obligated to engage in a mediation proceeding under the then current Center for Public 
Resources ("CPR") Model Procedure for Mediation of Business Disputes, except that specific 
provisions of this Section shall override inconsistent provisions of the CPR Model Procedure. 
The mediator will be selected from the CPR Panels of Neutrals. If the parties cannot agree upon 
the selection of a mediator within ninety (90) days after the Notice Date, then upon the request of 
either party, the CPR shall appoint the mediator. The parties shall attempt to resolve the dispute 
through mediation until one of the following occurs: (i) the parties reach a written settlement; (ii) 
the mediator notifies the parties in writing that they have reached an impasse; (iii) the parties 
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agree in writing that they have reached an impasse; or (iv) the parties have not reached a 
settlement within one hundred and twenty (120) days after the Notice Date. 

(c) Trial Without Jury. If the parties fail to resolve the dispute through mediation, 
or if neither party elects to initiate mediation, each party shall have the right to pursue any other 
remedies legally available to resolve the dispute, provided, however, that the parties expressly · 
waive any right to a jury trial in any legal proceeding under this Section. 

9.3. Preservation of Rights Pending Resolution. 

(a) Performance to Continue. Each party shall continue to perform its obligations 
under this Agreement pending final resolution ofany dispute arising out or relating to this 
Agreement; provided, however, that a party may suspend performance of its obligations during 
any period in which the other party fails or refuses to perform its obligations. 

(b) Provisional Remedies. Although the procedures specified in this A11icle are 
the sole and exclusive procedures for the resolution of disputes arising out of relating to this 
Agreement, either party may seek a preliminary injunction or other provisional equitable relief if, 
in its reasonable judgment, such action is necessary to avoid irreparable harm to itself or to 
preserve its rights under this Agreement. 

(a) Statute of Limitations. The parties agree that all applicable statutes of limitation and 
time-based defenses (such as estoppel and laches) shall be tolled while the procedures 
set forth in Subsections 9.2.(a) and 9.2(b) are pending. The parties shall take any 
actions necessary to effectuate this result. 

10. Miscellaneous. 

I 0.1. Representations and Warranties. Medical School represents and warrants 
that its employees have assigned to Medical School their entire right, title, and interest in 
the Patent Rights, that it has authority to grant the rights and licenses set forth in this 
Agreement, and that, to its best knowledge, Medical School does not hold any other 
intellectual property rights that would be infringed by the exploitation of the Patent 
Rights. MEDICAL SCHOOL MAKES NO OTHER WARRANTIES CONCERNING 
THE PATENT RIGHTS, RELATED TECHNOLOGY, AND BIOLOGICAL 
MATERIALS, INCLUDING WITHOUT LIMITATION ANY EXPRESS OR IMPLIED 
WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR 
PURPOSE. Specifically, Medical School makes no warranty or representation (a) 
regarding the validity or scope of the Patent Rights, (b) that the exploitation the Patent 
Rights or any Licensed Product will not infringe any patents or other intellectual property 
rights of a third party, and (c) that any third party is not currently infringing or will not 
infringe the Patent Rights. 
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I 0.2. Compliance with Law and Policies. Company agrees to comply with applicable law 
and the policies of Medical School in the area of technology transfer and shall promptly notify 
Medical School of any violation that Company knows or has reason to believe has occurred or is 
likely to occur. The Medical School policies currently in effect at 365 Plantation Street, Ste. 130, 
Worcester MA, 01605 campus are available online at www.umassmed.edu/research/policies. 

I 0.3. Tax-Exempt Status. Company acknowledges that Medical School, as a public 
institution of the Commonwealth of Massachusetts, holds the status of an exempt organization 
under the United States Internal Revenue Code. Company also acknowledges that certain 
facilities in which the licensed inventions were developed may have been financed through 
offerings of tax-exempt bonds. If the Internal Revenue Service determines, or if counsel to 
Medical School reasonably determines, that any term of this Agreement jeopardizes the tax­
exempt status of Medical School or the bonds used to finance Medical School facilities, the 
relevant term shall be deemed an invalid provision and modified in accordance with Section 
10.11. 

10.4. Counterparts. This Agreement may be executed in one or more counterparts, each 
of which shall be deemed an original, and all of which together shall be deemed to be one and the 
same instrument. 

10.5. Headings. All headings are for convenience only and shall not affect the meaning 
of any provision of this Agreement. 

10.6. Binding Effect. This Agreement shall be binding upon and inure to the benefit of 
the parties and their respective permitted successors and assigns. 

10.7. Assignment. This Agreement may not be assigned by either party without the prior 
written consent of the other party, except that Company may assign this Agreement to an 
Affiliate or to a successor in connection with the merger, consolidation, or sale ofall or 
substantially all of its assets or that portion of its business to which this Agreement relates. 

10.8. Amendment and Waiver. This Agreement may be amended, supplemented, or 
otherwise modified only by means of a written instrument signed by both parties. Any waiver of 
any rights or failure to act in a specific instance shall relate only to such instance and shall not be 
construed as an agreeme~t to waive any rights or fail to act in any other instance, whether or not 
similar. 

I 0.9. Governing Law. This Agreement shall be governed by and construed in accordance 
with the laws of the Commonwealth of Massachusetts inespective of any conflicts of law 
principles. 

10.10. Notice. Any notices required or permitted under this Agreement shall be in 
writing, shall specifically refer to this Agreement, and shall be sent by hand, recognized national 
overnight courier, confirmed facsimile transmission, confirmed electronic mail, or registered or 
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certified mail, postage prepaid, return receipt requested, to the following addresses or facsimile 
numbers of the parties: 

If to Medical School: 

Office of Technology Management 
University of Massachusetts Medical School 
365 Plantation Street, Suite 130 
Worcester, MA 01605 
Attention: Joseph F.X. McGuirl 

Executive Director 

Tel: (508) 856-1626 
Fax: (508) 856-1482 

If to Company: 

CytRx Corporation 
11726 San Vicente Blvd., Suite 650 
Los Angeles, CA 90049 
Attention: Steven A. Kriegsman 

Chief Executive Officer 

Tel: (310) 826-5449 
Fax: (310) 826-5529 

All notices under this Agreement shall be deemed effective upon receipt. A party may change its 
contact information immediately upon written notice to the other party in the manner provided in 
this Section. 

10.11. Severability. In the event that any provision of this Agreement shall be held 
invalid or unenforceable for any reason, such invalidity or unenforceability shall not affect any 
other provision of this Agreement, and the parties shall negotiate in good faith to modify the 
Agreement to preserve (to the extent possible) their original intent. If the parties fail to reach a 
modified agreement within sixty (60) days after the relevant provision is held invalid or 
unenforceable, then the dispute shall be resolved in accordance with the procedures set forth in 
Article 9. While the dispute is pending resolution, this Agreement shall be construed as if such 
provision were deleted by agreement of the parties. 

I 0.12. Entire Agreement. Except for the Common Stock Purchase Agreement, this 
Agreement constitutes the entire agreement between the parties with respect to its subject matter 
and supersedes all prior agreements or understandings between the parties relating to its subject 
matter. 

- 21 -



IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by 
their duly authorized representatives as of the date first written above. 

UNIVERSITY OF MASSACHUSETTS CYTRX CORPORATION 
MEDICAL SCHOOL 

oseph . 
Execut e Director, Office of 
Technology Management 
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EXHIBIT A 

List of Patent Rights 

UMMC 02-01: "In Vivo Production of Small Interfering RN As" 

Inventors: Phillip Zamore, Craig Mello, Gyorgy Hutvagner, Juanita McLachlan, and Alla 
Grishock 

Provisional Patent Application filed on July 12, 2001 #60/305,185 entitled "In Vivo Production 
of Small Interfering RN As that Mediate Gene Silencing" 

U.S. Patent Application filed on July 12, 2002 # I 0/195,034 

WIPO/PCT filing on July 12, 2002 
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