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Debra Smetana
ktMINE

940 West Adams
Suite 100
Chicago, IL 60807

2/23/2018
U.S. Securities & Exchange Commission

Office of FOIA and Privacy Act Operations

100 F Street, NE RECE!VED

Mail Stop 2465 FEB 23 2018
Washington, DC 20549-5100 ‘

Ditice o
_ FOLA Servi e

Dear Sir or Madam:

Under the Freedom of Information Act (FOIA), please send the confidential portions (i.e. unredacted
documents) corresponding to the expiration of the Confidential Treatment Order submitted under Rule
24b-2 of the following company

- Exhibit: 10.28 to the form S-1/A filed by ACORDA THERAPEUTICS INC on January 25, 2006

We authorize $0 for search and review fees, as these documents have been previously requested.
Please contact me if search will require additional fees beyond the above mentioned. My daytime phone
number is {312) 667-0267

Sincerely,

Debra Smetana



UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
STATION PLACE
100 F STREET, NE
WASHINGTON, DC 20549-2465

Office of FOIA Services
February 26, 2018

Ms. Debra Smetana

ktMine

940 West Adams, Suite 100
Chicago, IL 60607

RE: Freedom of Information Act (FOIA), 5 U.S.C. § 552
Request No. 18-02753-E

Dear Ms. Smetana:

This letter is in response to your request, dated and
received in this office on February 23, 2018, for information
regarding Exhibit: 10.28 to the Form S-1/A filed by Acorda
Therapeutics, Inc., on January 25, 2006.

The search for responsive records has resulted in the
retrieval of 7 pages of records that may be responsive to your
request. They are being provided to you with this letter.

If you have any questions, please contact me at
smithlR@sec.gov or (202) 551-8328. You may also contact me at
foiapa@sec.gov or (202) 551-7900. You also have the right to
seek assistance from Lizzette Katilius as a FOIA Public Liaison
or contact the Office of Government Information Services (0OGIS)
for dispute resolution services. OGIS can be reached at 1-877-
684-6448 or Archives.gov or via e-mail at ogis@nara.gov.

Sincerely,

La Kisha R. Smith
FOIA Research Specialist

Enclosure


mailto:smithLR@sec.gov
mailto:foiapa@sec.gov
https://www.archives.gov/ogis/mediation-program/request-assistance
mailto:ogis@nara.gov

_ _ Exhibit 10.28
Certam portlons of this Exhibit have been

omitted pursuant to a request for confidentiality. -

Such omitted portions, which are marked with
brackets [ ] and an asterisk*, have been
separately filed with the Commission.

ASSIGNMENT AND ASSUMPTION AGREEMENT

This Assignment and Assumpuon Agreement (this “Agreement”) is entered into th1s 21 day
of July 2004, by and among Acorda Therapeutics, Inc. (“Buyer”), Elan Pharmaceuticals, Inc.
(together with its affiliates, “Elan™), on bebalf of itself and its affiliates, and Novartis Pharma
AG (together with its affiliates, “Novartis”), on behalf of itself and its affiliates..

WHEREAS, Buyer and Elan have entered into that certain Asset Purchase Agreement dated
as of July 24 , 2004 (the “Asset Purchase Agreement”) for the sale by Elan to Buyer of
certain assets, including certain riglits of Elan under that certain License Agréement (the

. “License Agreement”) dated April 17, 1991, as amended, between Athena Neurosciences,

. Ine., the predecessor to the interest of Elan in-the License Agreement, and Sandoz Pharma

*"Ltd., thé preédeessor to the interest of Novartxs in the License Agreement;

: _WHEREAS, under the terms of the Asset Purchase Agreement, Elan has agreed to assign to
Buyer certain rights of Elan, and Buyer has agréed to assume certain liabilities and _
.obligations of Elan, under or pursuant to the License Agreement, and the parties desire to
effect other arrangements regardmg the terms of the License Agreement;

WI—IEREAS Elan has previously assigned to Medeus UK Limited (“Medeus”) certain nghts ~
under or pursuant to the License Agreement, and Medeus agreed to assume certain liabilities

~ and obligations of Elan under or pursuant to the License Agreement (collectively, the

- “Medeus Assignment”); and - -

WHEREAS, Novartis desires to consent to such assignment and assumption, and the parties,
hereto desire to effect such other arrangements, in each case on the terms and condxtlons '
described herein.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
‘which are hereby acknowledged, the parties hereto agree as follows:

1. For value received and effective as of, and simultaneously with, the closing of the
transactions contemplated by the Asset Purchase Agreement (the “Closing”), Elan hereby
assigns to Buyer all of Elan’s rights.under or pursuant to the License Agreement relating to
Products and Improvements in the Territory (such term to be used herein as defined in the -
Asset Purchase Agreement), and Buyer hereby assumes and agrees to satisfy, perform, pay,
discharge and otherwise be responsible for all liabilities and obligations of Elan to be
performed under or pursuant to the License Agreement following the Closing relating to
Products and Improvements in the Territory, but expressly excluding any such liabilities or
obligations as have resulted or may result from any breach or failure to perform by Elan prior
to the Closing under or pursuant to the License Agreement. The parties intend that: (a) the
foregoing assignment and assumption shall be effected upon the terms and conditions

" .contained herein, (b) ali of the terms and conditions of the License Agreement shall be
incorporated by reference herein, subject to any modifications and agreements made herein,
and (¢) such modifications to have no effect on the rights and obligations of Novartis and
Medeus resulting from the Medeus Assignment or the rights and obligations of any other


http:Novartis.in

person or entity that is not a party hereto. Elan hereby represents and warrants to Buyer that
neither Elan nor any of its Affiliates has granted rights under the License Agreement relating
to Products in the Territory to Medeus or any other third party.

2. The parties further agree as follows: |

a. Notwithstanding anything to the contrary contained herein, Elan shall maintain all
rights and perform all obligations under the License Agreement at all times up to
and including the date of the Closing (the “Closing Date”). Further, it is
understood and agreed that, notwithstanding the assignment and assumption to
Buyer as of the Closing, from and after such Closing Date Elan shall maintain all

_ rights necessary to enforce or perform under, and shall remain responsible for all
obligations and liabilities tnder, the Licénse Agreement with respect to events
occurring or circumstances existing on or prior to such Closing Date. For the
avoidance of doubt and without limiting the generality of the foregoing, Elan shall
maintain all rights and remain responsible for all obligations and liabilities under
the License Agreement with respeet to Products sold by Elan (or its Affiliates,
sublicensees and marketing, prometion or distribution partners) on or priot to the
Closing Date, and Buyer shall have all rights and be responsible for all obligations
and liabilities under the License Agreement with respect to Products sold by

. Buyer (or its Affiliates, sublicensees and marketing, promotion or distribution
partners) on or after the Closing Date. Without limiting the generality of the
foregoing, and notwithstanding anything to the contrary ¢ontained herein, Elan
shall be responsible for and entitled ta (i) the indemnification provided under
Section 9 of the License Agreement (arising from events occurring or
circumstances existing on or prior to the Closing Date) and (i) the rights and-
obligatiens provided under the conﬁdenuahty provisions in Section 4 of the
License Agreement.

b. Any provisions of the License Agreement that (a) are not expressly assigned to or
' assumed by Buyer herein and (b) are necessary (as determined by Buyer) for the
exercise of rights assigned to Buyer hereunder or the performance of obligations
assumed by Buyer hereunder shall be deemed to have been assigned to or
assumed by Buyer, as applicable, and to be in full force and effect, in each case to
the extent necessary to exercise or enforce such rights or perform such
obligations.

c. The parties hereby-acknowledge and agree that all references in the License
Agreement to “Sandoz Pharma 1.td.” or “Sandoz Pharma” shall be deemed to be
references to Novartis.

d. The parties hereby acknowledge and agree that in connection with the Closing
' and the assignmient being made hereunder, Elan may transfer to Buyer all Know-
How and other information and materials related to Products and/or
Improvements furnished to Elan by Novartis under Section 3.1 of the Lxcense
Agreement or otherwise.
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Certain portions of this Exhibit have been
omitted pursuant to a request for confidentiality.
Such omitted portions, which are marked with
brackets [ ] and an asterisk*, have been
separately filed with the Commission.

Section 1.11 of the License Agreement shall be deleted and replaced in its entirety
by the following:

“1.11 “Territory” means the United States of America, its territories
and possessions and the Commonwealth of Puerto Rico.”

The parties hereby acknowledge and agree that the five-year period beginning on
the first commercial sale of a Product (as specified in Section 5.1.4 of the hcense
Agreement) has elapsed, and that as such the royalty payable to Novartis
uct by Buyer liates or licensees) p
" 5.1.5 of the License Agreement shall be seven percent (7%). of Net Sales {for the
avoidance of doubt, as such term is defined in the License Agreement as amended
hereby) in the Territory of any formulation of Product, whether now existing or to
be developed in the future, for the term of the License Agreement. :

The parties hereby acknowledge and agree that (i) Elan has developed a
microparticulate capsule formulation of Product (the “MPC Formulation™), (ii) for
the avoidance of doubt the term “Purchase Requirements” as used in the License
Agreement does not apply to the supply by Novartis of the MPC Formulation, (iii)
Elan shall have a worldwide, perpetual, royalty-free licénse, with the right to
“'sublicense, to use all rights in technology (including without limitation the
Compound and all Improvements) necessary to manufacture the MPC

. Formulation, to develop improvements to its processes and metheds of _ ;
manufacmnng the MPC Formulation and to sell the MPC Formulation to Buyer, -
its. sublicensees and affiliates, (iv) Elan shall have no liability or obligation, -
contractual or otherwise, to Novartis as a result of any past development,
manufacture or testing of the MPC Formulation or the sale by Elan to Buyer of its
inventory of MPC Formulation existing as of the Closing Date and (v)

notwithstanding anything to the contrary contained in the License Agréement,

Novartis shall not be entitled-to any royalty or other compensation from Elan in

-connection with sales of the MPC Formulation by Elan to Buyer from and after

the Closing Date; provided, however, the parties acknowledge and agree that the
MPC Formulation constitutes an Improvement developed by Elan, and nothing in
this subclause (g) or elsewhere in this Agreement is intended to diminish the
rights of Novartis to such Improvement provided under Section 12 of the License
Agreement or elsewhere.

Notwithstanding anything to the contrary contained herein, the parties hereby

-acknowledge and agree that two separate supply agreements (the “Supply

Agieements”) shall be negotiated and entered into by the parties subsequent to the
signing of this Agreement: one between Buyer and Novartis to regulate the supply
of Products.containing Compound as their active pharmaceutical ingredients
currently approved by the FDA pursuant to NDA No. 20-397 (“Zanaflex
Tablets”), and one between Elan and Novartis to regulate the supply of




Certain portions of this Exhibit have been
omitted pursuant to a request for confidentiality.
Such omitted portions, which are marked with
brackets [ ] and an asterisk*, have been
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Compeund (the “Compound Agreement”). Concurrenily or prior to the execution
of the Compound Agreement, Elan and Buyer shall enter into a contract relating
to Elan’s regulation of Compound based on Buyer’s forecasted requirements of
Zanaflex Tablets (in which Elan will agree to sell Compound to Buyer’s -
designated manufacturer of Zanaflex Tablets at the price at which Elan purchased
such Compound). . The above-mentioned contract with respect to the ordering of
Compound for the tablets shall take effect at the same time when Novartis has
transferred the supply of Zanaflex Tablets to Buyer’s designated manufacturer of
Zanaflex Tablets.

1. “The parties hereby acknowledge and agree that Elan has fully complied with all of
the obligations contained in Sections 2.2 and 7.1 of the License Agreement and,
as a result, as of the‘Closing Date the provisions of Sections 2.2 and 7.1 of the
License Agreement granting to Novartis certain rights relating to the Product in
the Territory have been fully satisfied and do not apply to Buyer.

j. Section 7.6 and 7.7 of the License Agreement shall be deleted and replaced in its
entirety by the following:

“7.6  Prior to the execution of the Supply Agreements, Novartis shall
supply Zanaflex Tablets to Buyer and Compound to Elan at the
following prices (the f‘In_tgrin; Supply Prices”):

Product - Price (US$)

2'mg Zanaflex Tablet - . # 55.50 per 1000 tabletsX7]
4 mg Zanaflex Tablet- $112.00 per 1000 tablets % ]
Compound "~ [ 2040000 perkg * J

These Interim Supply Prices may be adjusted by Novartis before the
Supply Agreements have been executed; provided that such adjusted
Interim Supply Prices shall not be effective until Buyer (with respect to
Zanaflex Tablets) or Elan (with respect to Compound) have been
notified of such adjustments in writing; and, provided, further, that
increases to such Interim Supply Prices shall be limited to the percentage
increase in the Swiss consumer price index, as compared to the most
recent price adjustment. The Supply Agreements shall stipulate price
and price changes, if any, for the terms of the Supply Agreements.

k Article 8 is amended by the addition of the following Section 8.3:
“8.3 The provisions of Sections 8.1 and 8.2 shall not apply to any materials
previously approved by Novartis that are changed solely to add the name of a

sublicensee and/or delete. the name of Licensee.”

.. The parties heteby acknowledge and agree that the term of tﬁc License Agreement
" as determined pursuant to Section 14.1 shall expire on February 28, 2007.



m. Any notices to be sent to Buyer pursuant to the notice provnslons of the License
Agreement shall be sent to Buyer as follows:

. Acorda Therapeutics'

15 Skyline Drive

Hawthorme, NY 10532
Facsimile: 914-347-4560
Attention: General Counsel; and

any notices to be sent to Novartis pursuant to the notice provisions of the License
Agreement shall be sent to Novartis as follows: ,

Novartis Pharma AG
Lichtstrasse 35 o
4002 Basel

Swizerland

.Attention: Manager, BD&L Mature Products

Facsimile: 41 61 324 2322.

2 Each party hereto agrees, upon the reasonable request of any other party hereto, and
at the expense of the requesting party, to make, execute and deliver any or all documents or
instruments of any kind or character, and to perform all such other; actiofis, that may be’
necessary or proper and reasonable to effectuate conﬁrm, perform or carry out the terms and

provzsxons of this Agreement.. .

4. By its execution below, Novartis consents to the assignment to Buyer of the rights
and the assumption by Buyer of the related obligations and Habilities under the License
Agreement, as set forth in Section 1 above, and as provided in Section 18 of the License
Agreement, and agrees to the other termts and conditions contained in thls Agreement

- Capitalized terms used herein and not otherwise defined in this Agreement shall have
the meanings assigned to such terms in the License Agreement, as amended herein.

6. This Agreement shall in all respects be construed in accordance with and governed by
the laws of the State of New York without giving effect to its conflicts-of-laws principles.

T This Agreement may be executed in any number of eounterparts and by facsimile and
by different parties hereto in separate counterparts, and each of which when so executed shall
be deemed to be an original and all of which taken together shall constitute one and the same

Agreement.

[SIGNATURE PAGE TO FOLLOW]



IN WITNESS WHEREOQF, the parﬁes have executed this Agreement as of the day and
year first written above.

ACORDA EUTICS, INC. (on behalf of itself and its affiliates)
By:
Name: .

Title:

ELAN PHARMACEUTICALS, INC. (on behalf of itself and its affiliates)

By:
Name:
Title:
NOVARTI AG (on behalf of itself and its affiliates)
By: ’\ljletter B.PHBWGS
. ature Product
Nammes WSJ-210.271 " B0
Title: R | Tel 47225

By: CZ%
Name: ' .
Title:  Sheyenne Seriven-dJin
Senior Legal Gaunsel
Teansplantation and
Maturé Products



IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and
year first written above.

ACORDA THERAPEUTICS, INC. (on behalf of itself and its affiliates)
By:

Name:

Title:

ELAN P CEUTICALg, Ib'IC. (on behalf of itself and its affiliates)

By: -

Nz‘me: ack Lafli

Title: Executive Vice President,
" Global Core Services.

—~

'~ NOVARTIS PHARMA AG (on behalf of itself and its affiliates)

By:
Name:
Title:
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