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June 28, 2018

RECEIVED

U.S. Securities and Exchange Commission
Office of FOIA/PA Operations

100 F. Street, N.E. JUN 297018
Washington, DC 20549-2736 : Office of
FOIA Services

Re:  Freedom of Information Act Request

Dear U.S. Securities and Exchange Commission:

This is a request under the Freedom of Information Act. I request that a copy of the
following document be provided to me:

Subject/Company Name: Internet Capital Corporation
Date Publically Available: January 13, 1998
Type of Document: No Action Letter

1 am willing to pay fees for the search and reproduction cost for paper or electronic
document production.

Thank you for your consideration of this request.

Sincerely,

Andrew V. Jablon

Resch Polster & Berger LLP
1840 Century Park Fast, 17" FL
Los Angeles, CA 90067

Direct Dial: 310-788-7524

E-mail: ajablon@rpblaw.com

AVI:ml

625620.1



UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
STATION PLACE
100 F STREET, NE
WASHINGTON, DC 20549-2465

Office of FOIA Services
August 17, 2018

Mr. Andrew V. Jablon

Resch Polster & Berger LLP
1840 Century Park East 17th FL
Los Angeles, CA 90067

RE: Freedom of Information Act (FOIA), 5 U.S.C. § 552
Request No. 18-02658-FOIA

Dear Mr. Jablon:

This letter is in response to your request, dated and
received in this office on June 29, 2018, seeking access to a
no-action letter related to Internet Capital Corporation dated
January 13, 1998.

The search for responsive records has resulted in the
retrieval of 17 pages of records that may be responsive to your
request. They are being provided to you with this letter.

If you have any questions, please contact me at
rollinsc@sec.gov or (202) 551-8329. You may also contact me at
foiapalsec.gov or (202) 551-7900. You also have the right to
seek assistance from Aaron Taylor as a FOIA Public Liaison or
contact the Office of Government Information Services (0GIS) for
dispute resolution services. OGIS can be reached at 1-877-684-
6448 or Archives.gov or via e-mail at ogis@nara.gov.

Sincerely,

(] Hlle,

Carl Rollins
FOIA Research Specialist

Enclosures


rollinsc@sec.gov
mailto:foiapa@sec.gov
https://www.archives.gov/ogis/mediation-program/request-assistance
mailto:ogis@nara.gov
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Our Ref. No. 97-609-CC
RESPONSE OF THE OFFICE OF CHIEF COUNSEL Internet Capital
VISION Corporation

o

In your letter of December 5, 1997, you request that we
concur with your view that Internet Capital Corporation ("ICC")
may establish and operat: a passive bulletin board on an internet
web site under the circumstances set forth in your letter without
registering as an investment adviser under Sectiop 203(a) of the
Investment Advisers Act of 1940 ("Advisers Act").

Facts

ICC proposes to establish an intermet web site to provide
information to prospective buyers and sellers ("Participants®) of
the common stock of companies that are listed on a national
securities exchange or on The Nasdag Stock Market, Inc.
("Nasdaq") and subject to the periodic reporting requirements of
the Securities Exchange Act of 1934. Although any company that
meets these objective criteria is eligible to bg included on the
web site (if it pays the required fees to ICC),“ ICC anticipates
that the companies that choose to be included on the web site
("Companies") will have small capitalizations and lightly traded
common stock for which there is no liquid market.

The web site will provide Participants with a directory of
Companies included on the web site, access to each Company's
public filings with the Commission, a brief summary of factual
information about each Company from its Form 10-K, price quotes
from the relevant stock exchange or Nasdag for the stock of any
Company, and a periodic newsletter. The web gite also will
include a bulletin board designed to allow Participants to

communic§te their interest in buying or selling the stock of a
Company .

The bulletin board will include the following information:
(1) the name, address and telephone number (or other means of
contact, such as electronic mail address) of each Participant
interested in buying or selling the stock of a Company; (2)

The Divisions of Market Regulation and Corporation Finance have responded
to you by letter dated December 22, 1997, regarding the issues that you raised
under Sections 5, 6, and 15 of the Securities Exchange Act of 1934 and Section
5 of the Securities Act of 1933, respectively.

2 Telephone conversation between Stephen P. Reid, counsel to ICC, and Wendy
Finck Friedlander on December 22, 1997.

3 Your request for relief under the Advisers Act relates solely to the °
operation of the bulletin board and does not encompass the other aspects of
ICC's proposed web site, including the periodic newsletter.
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whether the Participant is a prospective buyer or seller; (3) the
number of shares sought to be traded; (4) the proposed purchase
or sale price; and (5) the date on which the information will be
removed from the bulletin board. Participants will post this
information directly onto the bulletin board. The information
will remain on the bulletin board until the Participant either
indicates that a transaction has been completed or requests that
the information be deleted. ICC may limit how' long the
information will be posted.

No transactions will be effected on the bulletin board and
ICC will have no role in effecting trades between Participants.
All trades will be effected by direct contact between
Participants. Neither IXICC nor any affillate of ICC will give
advice regarding the merits or shortcomings of any particular
trade. Although ICC will have no tramsaction records, it will
retain records of the quotations listed for not less than three
years and make the records available, upon reasonable request, to
the Commisgion staff and to any stock exchange or regulated
market on which the common stock is listed.

ICC will charxrge each Company a one-time flat. fee for setting
up, and a monthly fee for maintaining, the Company's information
on the web site. Neither ICC nor any of its affiliates will
receive any compensation in connection with the purchase or sale
of any stock listed on the bulletin board. Participants who
obtain access to the web site will be required to register on
their initial visit to the web site, and to provide their
password on each subsequent visit. Initially, Participants will
not be charged a fee to obtain access to the web site, but ICC
may, in the future, charge Participants a nominal one-time fee on
their initial registration.

Analysig

Section 202(a) (11) of the Advisers Act defines an
"investment adviser," in relevant part, as any person who, for
compensation, engages in the business of advising others, either
directly or through publications or writings, as to the value of
gsecurities, or as to the advisability of investing in,
purchasing, or selling securities, or who, for compensation and
as part of a regular business, issues or promulgates analyses or
reports concerning securities. Section 203(a) of the Advisers
Act generally requires investment advisers to register with the
Commission, subject to certain exceptions.

You state that, in operating the bulletin board, ICC will
not be engaging in any of the activities requiring registration
as an investment adviser under Section 203(a) of the Advisers
Act. The bulletin board will be merely a passive medium for
Participants to obtain information about other Participants
interested in buying or selling common s8tock of the Companies.
Neither ICC nor the bulletin board will advise Participants about
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the value of gecurities or the advisability of investing in,
purchasing, or selling a Company's common stock.

In a 1996 letter to Angel Capital Electronic Network,‘ the
staff considered whether non-profit institutions that operated an
electronic listing service (similar to the bulletin board
proposed here) to facilitate the trcding of the securities of
unaffiliated companies were required to register as investment
advisers. In concluding that these institutions did not need to
register, the staff relied particularly on representations that
the institutions: (1) would not be involved in any purchase or
sale negotiations arising from the listing service; and (2) would
not give advice regarding the merits or shortcomings of any
particular trade.

We concur with your view that ICC may establish and operate
the proposed bulletin board without registering as an investment
adviser. To be an investment adviser under Section 202 (a) (11),
a persop must receive compensation and provide investment
advice. ICC will not be an investment adviser because, in
operating the bulletin board, ICC will not provide investment
advice. Our position is based particularly on your
representation that neither ICC nor any of its affiliates will
give advice regarding the merits or shortcomings of any
particular trade. While our position also is based on your
representation that ICC will play no role in effecting trades
between Participants, we note that a bulletin board sponsor may
facilitate trades between Participants without necessarily being
deemed to be an investment adviser, provided that the spopsor's
involvement does not constitute giving investment advice.

The staff previously has gtated that it will no longer
respond to letters regarding the status under the Advisers Act of
companies that establish and operate electronic bulletin boards
to facilitate the trading of thejr own securities unlegs they
present a novel or unique issue. Having now stated our views

‘4 Angel Capital EBlectronic Network (pub. avail. Oct. 25, 1996).

5 Under Section 202 (a) (11), a person who does not give advice about
securities may still be an investment adviser if the person issues analyses ox
reports concerning securities. We believe that the sponsorship of a passive
bulletin board of the type described in this letter does not constitute the
isguanice of analyses or reports concerning securities.

6 We expresgs no view as to whether facilitating trades between Participants
may raige other issues under the federal securities laws, including whether
the bulletin board sponsor would be acting as a "broker," or whether the

bulletin board would be an "exchange,” under the Securities Exchange Ac:c of
1934.

7 See PerfectData Corporation (pub. avail. Aug. S5, 1996) (issuer that

gponsors bulletin board to facilitate trading of its securities and does not
provide investment advice regarding trades is not an investment adviser).

[ 4
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with respect to the status under the Advisers Act of companies
that establish and operate electronic bulletin boards to
facilitate the trading of the securities of unaffiliated
companies, the staff will no longer respond to letters in this
area unless they present a novel or unique issue.

hndy Loid Zi

Wendy Finck Friedlander
Senior Counsel
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Ms. Catherine McGuire

Associate Director/ Chicef Caunsel
Division of Market Regulatic.n
Securities and Exchange Commission
450 Fifth Streer, NW, Mail Stop 5-10
Washingron, D.C. 20519

December 5, 1997

Ms. Catherine Dixon

Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
450 Fifth Street, NW, Mail Stop 3-3
Washington, D.C. 20549

Mr. Douglas Scheidt

Associate Director/ Chief Counsel
Division of Investment Management
Securities and Exchange Commission
450 Fifth Sereet, NW, Mail Stop 10-6
Washington, D.C. 20549

Re:  Internet Capital Corporation
Securitics Exchange Act of 1934 (Sections 5, 6 and 15)
Investment Advisors Act of 1940 (Section 203(a))
Securities Act of 1933 (Section 5)

Dear Ms. McGuire & Dixon & Mr. Scheidt

We are counsel to Internet Capital Corporation, a privately-owned Nevada corporation
(“ICC™), which is interested in establishing a passive “bulletin board™ described helow (the “Bulletin
Board™) on the World Wide Web (*Weh™) to provide information to prospective sellers and buyers
(“Participants™) of common stock ("Common Stack™) of corporations (“Corporations™) participating
in the Bulletin Board. We herehy request that the saff (“Staff™) of the Securities and Exchange
Commission (the *Commission™ concur with our view that ICC may establish the Bulletin Board
withoutregistration {1jas it “broker™ or “dealer™ under Section 15() of the Securities Exchange Act
of 1934, as amended {the “Exchange Act™); (2) as an “investment adviser™ under Section 203(a) of
the Investment Advisers Aetof 1940, as amended (the “Advisors Act™): (3) of the Bulletin Board as
a “nadonal sceurities exchange™ under Section 6 of the Exchange Act; or (4) of offers and sales made
through the Bulleutn Board under the Securities Act of 1933, as amended {the “Securites Act”™).
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Ms. McGuire & Dixon & Mr. & Scheidt
December 5, 1997
Page 2

L BACKGROUND

ICC proposes to establish the Bulletin Board only for Corporations whose Common Stock
is registered under Section 12 of the Exchange Act or who are filing with the Commission in
accordance with Section 15(ct) of the Exchange Act such supplemgntary and periodic information,
documents and reports as may be required pursuant to Section 13 of the Exchange Act in respect
of a security registered pursuant to Section 12 of the Exchange Act. While the Common Stock of
the Corporations will be listed on one or more national securities exchanges or on NASDAQ, ICC
anticipates that the Corporations participating in the Bulletin Board will have small capitalizations
and trading in their Common Sinck will be extremely light and there will not be a liquid market
therefor.

ICC will maintain the Bulletin Board on a Web site {the “Sice™) which will also provide
Participants with access 1o each Corporation's public filings with the Commission (the “Corporate
Reports Page™). a brief summary of certain facwal information on the Corporation from the
Corporation’s Form 10-K filicd with the Commission (the “Corporate Information Page™), a
directory of the Corporations included on the Siwe (the “Directory™. stock quotes for any listed
company {*“Stock Quates™ which are available from one of the organized stock exchanges (e.g.,
NYSE. AMEN. NASDAQ. and a periadie newslewer from ICC ithe “Newslewer™). Participants
accessing the Site will first be required o register. if this is their inidal visit to the Sice, or to provide
their confidential registration password. After Participants have registered or their password has
been accepted. they will be presented with a screen listing the Site’s Main Menu and thereafter will
have entry to the Bulletin Board. the Directory, the Corporate Information Page, the Corporate
Reports Page, Stock Quotes and/or the Newslewer.

ICC will charge each Corporation a one-time flat fee for setting-up its information on the
Site and a monthly lee for housing and maintaining its information on the Site. Neither ICC nor
any of its affiliaces will receive any compensation in connection with the purchase or sale of any
Common Stock listed on the Rulletin Board and 1CC's monthly fee will not be based upon, or
related to. the number of size of quotwes or expressions ol interest or the number of “hits” 0 a
Corporation's Corporation Inlormation Page.  Also, while ICC will not initally receive any
compensation from the Participants for accessing the Site, ICC may require Participants in the
future to pay a nominal ene-time fee on their iniual registration to access the Site.

The Corporate Reports Page will provide Parucipants with aceess o the latest Form 10-K,
Form 10-Q. Form 8-K and other reports “Periadic Repores™; filed by each Corporation with the
Commission by a hyperlink 1o the Commission™s EDGAR daabase,

The Corporation Infoemation Page will provide Participants with a briel summary of certain
Qetual informanon on the Corporauon from the Corporavon’s Periodic Reports filed with the
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A PROFESLUIONAL AW CORPORANMION

Ms. McGuire & Divon & Me & Scheicht
December 3. 1997
Page 3

Commission. The summary will be prepared by the Corporation itself and will be restricted to
approximately 70 words and will include a factual description of the husiness of the Corporation and
such other factual information as the address and telephone number of the Corporation; the
directors, officers, transfer agent, auditors and corporate counsel of the Corporation; the number
of issued and outstanding shares of Common Stock; where the Common Stock is traded; and the
Corporation's trading symbol. .

The Newslewer will merely repring publicly available ardcles on the Internet and the
securities markets in general and will not contain articles on any ol the Corporations. In addition,
neither [CC nor the articles conined in the Newslewer will make any endorsement. analysis or
recommendations with respect to any security or any issucr or their investment quality or value.
Finally, the Newsletter will contain a holdface disclaimer that (i) none of the articles appearing in
the Newsletter were written or prepared by ICC and ICC does not take any responsibility therefor
and (i) neither the Newsletter nor any article contained therein is intended to constitute investment
advice, a recommendation or an endorsement to purchase any securities of a Corporation being
described.

The Bulletin Board will provide Participants with the following informadon: {1) the name,
address and telephone number Jor other contact mechanisms such as electronic mail addresses) of
cach interested buver and scller: 2 the number of shares of Cammon Stock to be involved in the
trade; (3) whether the Participant is a prospective buver or seller; 4 the proposed price of the
Common Stock in the trade: and {3) the date on which the information will e removed from the
Bulletin Board. Participants would transmit the above information only by direct interface using
the Bulletin Board. The information would remain an the Bulletin Board undil such time as the
Participant either indicates that a transaction was completed or requests that the information be
deleted, although ICC also may puta time limit on how long the informiion will be posted.

No transactions would be effecied on the Bulletin Board itsell, and ICC will have no role in
effecting trades between Pacticipunts: rather all trades would be effected only by direct concact
between the Participants. Although 1CC would have no transaction records. i will retain records
of the quotations listed for not less than three vears and make them available o the Scaff and any
stock exchange or regulated market on which the Common Stock is listed on reasonable request
therefor. Each Participant would be required to rely on its own exemption under the Securities Act
including. without limitation. Section -i(1) thercof.

Neither [CC nor any alMiliace of [CC will {13 be involved in any purchase or sale negotatons
arising from the Bulletin Board: 2; give advice regarding the merits or shortcomings of any
partcular trade: {3) use the Bulletin Board. directly or indirectly. 10 offer 1o buy or sell securities,
except in comphance with the securities Liws: (1} receive, transler or hold [unds or securities as an
incident of operating the Bulletin Board: or /3 dircetly or indireely faciliace the clearance or
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Ms, McGuire & Dixon & Mr, & Scheidt
December 5, 1997
Page ¢

settlementc of any securities transactions other than o refer Participants to a “bank” as defined in
Section 3(2)(6) of the Exchange Act.

The screens and hard copy by which the data of the Bulletin Board will be provided to
Participants will include the lollowing notifications, disclaimers and information:

- Markees Listing the Common Stock.  Identfication of the national securities
exchange or other regulated securities market thatlists each Corporation’s Common
Stock:

- The Bulletin Board is Nogan Exchange, Ete. Neicher 1CC nor the Bulletin Board

is a registered national seeurides exchange. securities information processor, broker,
dealer or investment adviser:

- Transfer Agent for the Common Stock. The name, address and telephone number
of the transfer agent for cach Corporation’s Common Stock;

- Idendification ol Broker-Dealers. Any person thatis a broker-dealer, an associated
person of &t broker-dealer or who has a state securities license is respensible for
identilving that fact:

- Tuwo-Sided Quotes Prohibited. “Two-sided quotes,” in which . person indicates a
bid to buy at one price and an offer wo sell at a higher price, ar: prohibited;

- Postings Informadional Onlv. The postings on the Bulletin Board are informational
only. They are notin any way to he deemed or consirued to be offers or firm quotes
bv ICC or any of the partics involved, rather they are merely a list of the names,
addresses and telephone numbers of potentially interested scllers and buyers, the
number of shares of Comman Stock which may be involved in a trade and the
proposed price aw which atmde could occur. 1CC daes not make any representation
or warranty regarding any information posted on the Bulletin Board or assure that
any trade will oceur as o any number of shares or at any price, Any and all rades
between Participants must be executed by the Participants independent of ICC or
any of its alfiluaes:

- Application of Securities Faws, Federal and applicable stae securides laws (including
the and-fraud and ant-manipulaton provisions) apply to any offer made or
transaction consummiited using the Bulletin Board:

CAWptar V\Clonse s Aliad fLoors hheioe N2 & b v - onb0 ol e v
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M. McGuire & Divon & My & Scheidt
December 3, 1097
Page 5

- Federal Registration Requirements. The registration requirements of the federal
securitics laws apply o all offers and sales through the Bulletin Board, absent an
available exemption. Each participant is responsible for ascertaining che availability
of its own federal securities law exemption, Offers and sales of control or restricted
sccurities may he made in reliance upon the exemption contained in Section 4(1) of
the Sccurities Actif the requirements of Rule 14+, including the “manner of sale”
requirements. arc satisfied. Please note that the public information. volume, manner
of salc and natification requirements of Rule 144 do nac apply to transactions that
satisfy the requirements of Rule 1HEKS.

- Stage Securigies Laws,  Any offer made or transaction consummated using the
Bulletin Board is subject to compliance wich applicable stawe securities laws. Offers
may be made or aceepted only o the extent lawful in the states involved. Each
partcipant is responsible for ascertaining the availability of its own state securities
law exemption.

ICC mayv make announcements reliing o, and advertise or otherwise publicize, the
existence and availability of the Bulletin Board and provide information about the use and benefics
of the Bulletin Board. In its communicatons with the public, [CC will not charactenze itself or the
Bulledn Board as being o “broker.” u “dealer,” or an “exchange.” All information provided by ICC
on the Site. including the Bulletin Buard. the Corporate Records Page and the Corporate
Information Page. will he consistent with the anti-lfraud and anti-manipulation requirements of the
federal securidics laws,

We respectfully request chat the SalT concur with our view that ICC may establish and
operate the Bulletin Board as described herein without any of the following:

a0 ICC reygistering as an “investment adviser”™ under Section 203(a) of the
Advisers Act;

2 1CC. or any ofits persnnnel who will manage and operate the Bulletin Board,
registering as a “broker™ and/or "dealer”™ under Section 15(a) of the Exchange Act;

(3; The registration of the Bulledn Board as a “national securides exchange™
under Scction 6 of the Exchange Act: or

o The registration ol offers and sales made through the Bulletin Board under
the Securtties At

[PA) VPONOTIVLIPSITY N VR B T R N ST 8 NN T e
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11, REGISTRATION ISSUES
Broker and Deuler

Subject to certain exceptions. Scction 15(a) of the Exchange Act requires registration of any
broker or dealer. Section 3()(5) of the Exchange Act defines a “denler™ as “any person engaged in
the business of buying and selling securities for his own account. Section 3(a{4) defines a “broker™
as any person engaged in the bhusiness of effecting transactions in secunities for the account of others
... ICC will not be engaging in any acuvities requiring it (o register as a broker or dealer under
Secuion 15(a;. This conclusion is consistent with the SuiT's determination regarding a bulleun board

similar to the Bulletin Board in Fasmlund Indsines, Ine, ‘August 26, 1991,
L]

Requiring ICC (o register as a hroker-dealer would not provide the Parucipants with any
additional protection. Because ICC will not handle or hold funds oc securitics of any Parucipant,
a minimum capical requirement is unnecessary, Any financial filure of 1CC would result only in
the loss of the Participants” access to the Bulletin Board, and not aloss of their funds. Furthermore,
the costs of compliance with the record keeping and periodic reporting requirements would far
outweigh any benefits.

Nationul Securitie:: Exchunge

Section 3 of the Exchange Act provides thac it is unlawiul for an exchange (o cffect any
transaction in i security unless such exchange is registered as a national securities exchange under
Section 6 of the Exchange Act or is exempted from such a registration upon application <o the
Commission. Section 3(a}!] of the Exchange Act defines an “exchange™ as:

any arganization, assaciation or group of persons. whether incorporated or
unincorporated. which constitutes. maintains. or pravides a market place or facilities
for bringing together purchasers and sellers of securities or for otherwise performing
with respect 1o seeurities the functions commaonly performed by a stack exchange as
that teem is generally understood, and includes the marked place and the market
facilities maintined by such exchange,

Based on the Law anid dhe loregoing facs. we are of the apinion that the Bulletin Board
would not be an “exchange’ within the meaning of the Exchange Act. In addition. the Bullctin
Board will be restricted only 1. Carparations whose Common Suock is registered under Section 12
of the Exchange Act or who are filing with the Commission in accordance with Section 15(d) of the
Exchange Act such supplementary and peniadic information, documents and reports as may be
required pursuant to Section 13 ol the Exchange \etin eevpect of a secunty registered pursuant o
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Section 12 of the Exchange Act, Consequently, there are no issues raised regarding the necessity
of providing information (o Participants.

Investment Adviser

Subject to czrtain exceptions, Section 203(a) of the Advisers Act requires the registration of
an investment adviser. Section 202(a)(1 1) of the Adviscrs Act defines an “investment adviser” as:

any person who, for compensation, engages in the business of advising others, cither
directly or through publications or writings. as to the value of securities or as to the
advisability ol investing in, purchasing or selling securities, or who, for compensation
and as part of regular husiness issues or promulgates analvses or reports concerning
securitics ..,

As indicated above, neither 1CC nor the Bulletin Board will provide information regarding
the advisability of buying or selling Common Stock or any other securities. The Bulletin Board will
merely provide a passive medium lor Participants w obtain information regarding other Participants
who are interested in buving or selling Common Stock. Thus, ICC will not be engaging in any
activities requiring registration as an investment acdviser under the Advisers Act. This conclusion
is consistent with the Staff's determination regarding a bulledn hoard similar to the Bulletin Board
in Farmland Indusiries, lur.. supra,

Registration under the Securities Act

Section 3 of the Securities Act makes it unlawful for any person to offer, sell or solicit an offer
to purchase any security unless a registration scatement has been filed with respect to the security,
absent an available exemption. In view ol the manner in which the Bulletin Board will be
established and operated. 1C:C helieves that the operation of the Bulletin Board does not constitute
an offer to sell or the solicitadon of an offer to buy Common Stock on the part of ICC. As such,
ICC's activities in connettior, with the establishment and maintenance of the Bulletin Board would
not require Securitics Act registration of offers or sales made through the Bulletin Board.

III. CONCLUSION

For the foregoing reasons, we request that the Sl concur with our view that JCC may
establish and operate the Bulleun Bourd withou /8 1CC registering as an “investment adviser”
under Section 203&) of the Advisers Act: (20 ICC, or any of its personnel who will manage and
operate the Bulletin Board. registering as o “broker™ and/or “dealer under Section 15(a) of the
Exchange Acu [3; the registradion of the Bulletn Board as a “national securities exchange™ under
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Section 6 of the Exchange Act: or (1] registering oflers and sales made through the Bulletin Board
under the Securitics Act.

[n the event thac the Saafl does not concur with any of our views, we Kindly request an
opportunity to discuss the matter prior to any final decision thercon.

If you have any questions or comments in connection with the above matter, please do not
hesitate to contact me.

Very truly yours.,

<Stol P e

STEPHEN P, REID

SPR/gag

cc:  Mr. Jack Drogin
Ms. Marv Kosterlit
Ms. Windy Freelander

CAWPGocs Clontst Misg (Tumnrt Koenr Ne bositn Koy oNBELHEDY wpn
120597:12.52



s ——
Cre™

UratED wtate -,

N "Q,,'f/ ‘) GLECUKNITILS AND LACHANGCE COMMISLION 90030
K‘—// ¥4 . WA % (e ) %abd
Fair s

et « e

December 22, 1997

Stepl.zn P. Reid, Esq.

Reid & Co.

533 Loring Avenue

Los Angeles, CA 90024-2523

Re:  Internct Capital Corporation
Decar Mr. Reid: ¥

In your letter dated December 5, 1997, you request relief on behalf of your client,
Internet Capital Corporation ("ICC*"), a Nevada corporation, from the broker-dealer and
national securities exchange registration requirements found in Sections S, 6, and 15 of the
Securides Exchange Act of 1934 ("Exchange Act”). You also request relief from the
requirement to registcr as an investment adviser under Section 203(2) of the Investment
Advisers Act of 1940 ("Advisers Act") and the requirement to register offers and sales made

through ICC’s bulletin board under Section 5 of the Securities Act of 1933 ("Securities
Act"),

You represent in your letter that you intend to establish a passive bulletin board for
corporations whose common stock is listed on a national securities exchange or on The
Nasdaq Stock Market, Inc. ("Nasdaq”). You state that although these issuers will be listed
on one or more of those markets, they will have small capitalizations and trading in these
issuers’ common stock will be extremely light. Your World-Wide Web site will disclose for
each issuer the name of the national securities exchange listing the stock or that the stock is
quoted on Nasdagq.

Your World-Wide Web site will provide investors with access to each listed
corporation’s public filings with the Commission, including a hyperlink to the Commission’s
EDGAR database and a brief summary of factual information on each issuer, taken from
neriodic reports, such as Form 10-Q and Form 10-K, that the issuer has filed with the
Commission. The World-Wide Web site will also provide price quotes for companies listed
on the bulletin board from the national securities exchange on which they are listed or from
Nasdaq if the company’s common stock is quoted there. The World-Wide Web site will also
contain a periodic newsletter from ICC. The ICC newsletter will only reprint publicly
available articles on the Internet and the securities markets in general and will not contain
articles on any of the listed corporations. Neither ICC nor any of the articles contained in
the ICC newsletter will discuss, analyze, or recommend any security or any issuer or their
invesument quality or value. The newsletter will contain a boldface disclaimer that neither
the newsletter nor any article it contains is intended to constitute investment advice, a
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recoimmendation, or an endorsement to purchase any securities of a corporation being
described. The newsletter also will state explicitly that ICC did not produce, and takes no
responsibilicy for, the contents of any articles contained in the newsletter.

ICC will charge listed corporations a one-time flat fee for setting up that corporation’s
information on the World-Wide Web site and listing it on the bulletin board and a monthly
fee for maintaining the company’s information on the site. That monthly fee will not be
related to the number or size of investor indications of interest placed on the builetin board
or on the number of investor “hits" to an issuer’s information page. Neither ICC nor any of -
its affiliates will receive any transaction-based compensation in connection with the system.
While ICC currently does not intend to charge investors for access to the system, it may in
the future charge investors a one-time fee for initial access.

You state that the bulletin board, which will contain a separate page for each issuer,
will provide investors with the following information: (1) the name, address, and telephone
number (or other contact mechanism such as electronic mail address) of each interested buyer
and seller; (2) the number of shares of stock to be involved in the proposed trade; (3)
whether the investor is a prospective purchaser or seller of the securities; (4) the proposed
trade price; and (5) the date on which the information will be removed from the bulletin
board. The information will remain op the bulletin board until the investor indicates that a
transaction has been completed or requests that the information be deleted, although ICC also
may impose reasonable time limits on information posted to the bulletin board.

You state that no transactions will be effected by the system and ICC will have no
direct role in effecting trades between investors. Instead. all rades will be effected solely by
direct contact berween the investors. Although ICC will have no transaction records, it will
keep and maintain records of all indications of interest posted to the system for not less than
three vears and will make them available to the staff of the Commission ard any organized
market on which the securiiies are traded or quoted upon reasonable request. Each investor
will be required to rely on his or her own exemption under the Securities Act, including,
among others, Section 4(1) of the Securities Act.

You state that neither ICC nor any of its affiliates will (1) be involved in any
purchase cr sale negotiations arising from the bulletin board; (2) give advire regarding the
merits or shortcomings of any particular trade; (3) use the bulletin board, directly or
indirectly, to offer to buy or sell securities, except in compliance with the federal securities
laws; (4) receive, transfer, or hold funds and securities as an incident of operating the
bulletin board; or (5) directly, or indirectly, facilitate the clearance and settlement of
securities transactions, other than to refer investors to a bank, as defined in section 3(a)(6) of
the Exchange Act, to settle the purchase or sale of securities listed on the bulletin board.

You state that the bulletin-board will provide the name. address, and telephone
number of the transfer agent for each issuer whose shares are listed on the bulletin board. In
addition, the screens and hard copy by which the data of the bulletin board will be provided
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to investors will include the following notifications, disclaimers, and information:

(1)  The bulletin board is not registered with the Commission as a national
securitics cxchange, securitics information processor, broker, dealer, or investment
adviser:

(2)  Any person who is a broker-dealer, an associated person of a broker-dealer, or
who has a state securities license is responsible for identifying that fact;

(3)  "Two-sided quotes,” in which a person indicates a bid to buy and an offer to
scll the same security, at the same time, are prohibited;

(3)  The postings on the bulletin board are informational only. The postings are
0ot in any way to be deemed or construed to be offers or firm quotes by ICC or any
of the partics involved; rather they are merely a list of the names, addresses, and
telephone numbers, of potendally interested buyers and sellers, the mrmber of shares
of stock that may be involved in a trade, and the proposed price at which a trade
could occur. ICC does not make any representaton or warranty regarding any
information posted on the bulletm board or assure that any trade will occur as to any
number of shares or at any price. Any and all wades must be executed by investors
independent of ICC or any of its affiliates;

(5)  Federal and applicable state securities laws (including the anti-fraud and anti-
manipulation provisions) apply to any offer made or ransaction consummated using
the bulletin board:

(6)  The registration requirements of the federal securities laws apply to all offers
and sales through the bulletin board, absent an available exemption. Each investor is
responsible for ascertaining the availability of its own federal securities law
exemption. Offers and sales of control or restricted securities may be made in
reliance upon the exezption contained in Section 4(1) of the Securities Act if the
requirements of Rule 144, including the "manner of sale” requirements, are satisfied.
Please note that the public information, volume, manner of sale, and notification
requirements of Rule 144 do not apply 10 transactions that satisfy the requirements of
Rule 144(k).

@) Any offer made or transaction consummated using the bulletin board is
subject to compiiance with applicable state securities laws. Offers may be made or
accepted only 1o the extent lawful in the states involved. Each investor is responsible
for asceruaining the availability of its own state securities law exemption.
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Response:

On the basis of the facts presented in your lenter, but without necessarily agreeing
with your analysis, the Division of Market Regulation will not recommend enforcement
action to the Commission under Section S, 6, or 15 of the Exchange Act if ICC engages in
the activities described in your letter without registration as a national securities exchange
under Section 6 or as a broker-dealer under Section 15 of the Exchange Act.

The Division of Corporation Finance has asked us to inform you that on the basis of
the facts presented in your letter, but without necessarily agreeing with your analysis, that
Division would not recommend enforcement action to the Commission under Section 5 of the
Securities Act if ICC engages in the activities described in your letter concerning the
establishment and maintenance of the bulletin board.

The Division of Investment Management has advised us that they will respond
separately to your request.

This is a position of the Division of Market Regulation and the Division of
Corporation Finance regarding enforcement action only, and does not express any legal
conclusions regarding the applicability of Section § of the Securities Act or Sections S, 6, or
15 of the Exchange Act. or any other statutory or regulatory provisions of the federal
securities laws. This no-action position is subject to change in current law, regulation, and
interpretation governing Internet-based bulletin boards. Any change may require the staff,
and in particular the Division of Market Regulation, to reevaluate and revoke or modify this
no-action position.

In reaching these positions, we note the following: (1) ICC will provide the described
notifications, disclaimers, and information enumerated above; (2) each issuer listed on an
ICC bulletin board will be a Section 12 registrant, listed on one or more national securities
exchanges or on the Nasdaq, and ICC will remove from its World-Wide Web site the
bulletin board of any issuer that ceases to be listed on any national securities exchange or the
Nasdaq; (3) ICC will keep records of all indications of interest entered into the system and
make those records available to the Commission and any regulated market on which the
issuer’s securities are listed upon reasonable request; (4) ICC’s advertising will comply with
the representations set forth in your letter; (5) neither ICC nor any affiliate of ICC will use
the system, directy or indirectly, to offer to buy or sell securities, except in compliance with
the federal securities laws, including any applicable registration requirements (absent an
available exemption therefrom); and (6) neither ICC nor any affiliate of ICC will (i) receive
any transaction related compensation for creating or maintaining the system, or for the use of
the system; (ii) be involved in any purchase or sale negotiations arising from the system; (iii)
provide information regarding the advisability of buying or selling common stock or any
other securities; (iv) receive, transfer, or hold funds or securities as an incident of operating
the system; or (vi) refer any Participant to a third party to clear or settle the purchase or sale
of common stock other than a bank as defined in Section 3(a)(6) of the Exchange Act.
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These posidons are based on the representations made to the Divisions in your letrer.
Any different facts or conditions might require the Divisions to reach a different conclusion.

Sincerely,

Catherine McGuire
Chief Counsel

Enclosure e

CM/JD/dn





