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Debra Smetana
ktMINE

940 West Adams
Suite 100
Chicago, IL 60607

U.S. Securities & Exchange Commission
Office of FOIA and Privacy Act Operations
100 F Street, NE

Mail Stop 2465 RECEEVED

Washington, DC 20549-5100 FEB 20 2018

Office of

Dear Sir or Madam:

Under the Freedom of Information Act (FOIA), please send the confidential portions (i.e. unredacted
documents) corresponding to the expiration of the Confidential Treatment Order submitted under Rule
24b-2 of the following company

Exhibit 10.2 to Form 10-Q filed on 08/09/2005 by Exelixis Inc

We authorize $0 for search and review fees, as these documents have been previously requested.
Please contact me if search will require additional fees beyond the above mentioned. My daytime phone
number is (312) 667-0267

Sincerely,

Q4

Debra Smetana



UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
STATION PLACE
100 F STREET, NE
WASHINGTON, DC 20549-2465

Office of FOIA Services

February 26, 2018

Ms. Debra Smetana
ktMine

940 West Adams
Suite 100
Chicago, IL 60607

RE: Freedom of Information Act (FOlIA), 5 U.S.C. § 552
Request No. 18-02574-E

Dear Ms. Smetana:

This letter is In response to your request, received iIn
this office on February 20, 2018, for access to Exhibit 10.2 to
Form 10-Q filed on August 9, 2005 by Exelixis Inc.

The search for responsive records has resulted iIn the
retrieval of 72 pages of records that may be responsive to your
request. They are being provided to you with this letter.

IT you have any questions, please contact me at
burrowsi@sec.gov or (202) 551-5105. You may also contact me at
foiapa@sec.gov or (202) 551-7900. You also have the right to
seek assistance from Ray J. Mclnerney as a FOIA Public Liaison
or contact the Office of Government Information Services (0OGIS)
for dispute resolution services. O0GIS can be reached at 1-877-
684-6448 or Archives.gov or via e-mail at ogis@nara.gov.

Sincerely,

Indria Burrows
FOIA Research Specialist

Enclosures
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Exhibit 10.2

COLLABORATION AGREEMENT

THIS COLLABORATION AGREEMENT ({this “Agreement”) is made and entcred into as of
May 31, 2005 (the “Effective Date”) by and between EXELIXIS, INC., a Delaware corporation
having its principal placc of business at [70 Harbor Way, P.O. Box 5311, South San Francisco,
California 94083-0511 (“Exelixis”), and GENENTECH, INC., a Delaware corporation having its
principal place of business at | DNA Way, South San Francisco, California 94080
{“Genentech”). Exelixis and Genentech are somctimes referred to hercin individually as a
“Party” and collectively as the “Parties.”

RECITALS L

A. Genentech is a health care company that has expertise and capability in developing and
marketing human biopharmaccuticals and has rescarch and development programs.

B. Execlixis is a drug discovery company that has expertise and proprietary technology
relating to the Notch signaling pathway. -

C. Genentech and Exelixis desire 1o establish a collaboration to apply each Party's
technology and expertise as part of a program for the generation, screening and validation of
therapeutics directed against certain targets in the Notch signaling pathway, and to provide for
the development and commercialization of such therapeutics.

NoOw, THEREFORE. the Parties agree as follows:

1. DEFINITIONS

Capitalized terms used in this Agreement {other than the headings of the Sections or Articles)
shall have the following meaning set forth in this Article I, or, if not listed in this Article I, the
meaning as designated in the text of this Agreement.

1.1 “Adam-10" means the gene Adam-10 (for any species} and the protein (or
fragment or epitope thereof) encoded by such gene, including the protein encoded by the nucleic
acid sequence set forth in REFSEQ accession No, NM 001110 and NP 001101, and naturally
occurring variants and fragments thereof.

1.2 “Affiliate” means any person, corporation, partnership or other entity that directly
or indirectly controls or is controlled by or is under common contro! with a Party. IFor purposes
of this definition, “control” or “controlled” means ownership directly or through one or more
Affiliates, of fifty percent (50%) or more of the shares of stock cntitled to vote for the clection of
directors, in the case of a corporation, or fifty percent (50%) or more of the equity interest in the
case of any other type of legal entity, status as a general partner in any partnership, or any other
arrangement whercby a Party controls or has the right to control the Board of Directors or
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equivalent governing body of a corporation or other entity, or the ability to cause the direction of
the management or policies of a corporation or other entity. Notwithstanding the foregoing, for
Genentech, “Affiliate”™ excludes any parent entity that controls Genentech, including F. Hoffman
La Roche, Ltd. and its successors (“Roche”), and entities that control, arc under common control
{as defined in this Section) with, such parent entity, and entities that are controlled by such
parent entity, other than entitics controlled through Genentech.

1.3  "BLA” means a Biologics License Application filed pursuant to the requirements
of the FDA, or the cquivalent application or filing in another country (as applicable). “sBLA™
means a supplemental BLA,

1.4 “Class I Claim” means a Valid Claim of [a Yalc Patent {excluding any
Collaboration Patents),] which Valid Claim either: {a) [specifically recites and claims the correct
composition of matter comprising a Collaboration Target (and variants thereof with biologic
activity similar to that of a full length Collaboration Target, and all biologically active fragments
that have biologic activity similar to that of a full length Collaboration Target);] or (b) [claims all
antibodies {or protein therapeutics or small molecules, as applicable for a given product) that
would bind to such Collaboration Target].

1.5 “Class II Claim™ mcans a Valid Claim (other than a Class [ Claim) of [a Yale
Patent, a Valid Claim of Exelixis’ Sole Collaboration Patent, or a Valid Claim of a Joint
Collaboration Patent,] which Valid Claim claims [the composition, manufacture or usc of a
Collaboration Targel or of the Licensed Product].

1.6  “Collaboration Assay” means any assay that is created during or improved
during the Research Term pursuant to the Resecarch Plan by or on behalf of either Party, and that
[reports on the regulation {up or down) of the activity of a Collaboration Target] or [on the
binding of molecules to a Collaboration Target].

1.7 “Collaboration Invention™ mcans any Information, machine, manufacture,
process, design, formulation. or composition of matter, or any new and useful improvement
thercof, which is made pursuant to the Rescarch Plan, whether jointly by or on bchalf of the
Parties or solely by or on behalf of one Party. Collaboration Inventions include but arc not
limited to Collaboration Assays and Collaboration Reagents.

1.8  “Collaboration IP” means: (a)any and all Collaboration Patents; and
{b) proprietary and confidential Information (including intcllectual property and proprietary
rights other than Patents in and to such Information), or other intellectual property rights
{excluding Patents that Cover a Collaboration Invention), but for both (a} and (b}, only to the
extent such rights were created pursuant to the Research Plan.

1.9 “Collaboration Patent™ mcans any Patent that: (a) [has a priority date after the
Effective Date]; and (b} |Covers a Collaboration Invention or methods of making or using the
same].

1.10  “Collaboration Reagent” mcans any [hybridomas, antibodies (including rodent,
phage, or rabbit, but nol humanized antibodies or human antibodies generated by means other
than phage), and other non-antibody] rcagents that are created or made by or on behalf of a Party

s
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{or the Parties jointly) during the Research Term pursuant to the Research Plan, excluding:
{a) Collaboration Assays; (b} any Licensed Products; and (¢} |cell lines to the extent useful for
producing Licensed Products].

1.11  “Collaboration Target” means: (a) [Notch 1, Notch 2, Notch 3, Notch 4, Jag 1,
Jag 2 and DLL1]; and (b) any other target added to Exhibit A pursuant to Section 2.4.

1.12  “Collaboration Target Activity” of any product is the same as that of a Licensed
Preduct if the other product [directly binds the same Collaboration Target as the Licensed
Product] and [functiens, with respect to that Collaboration Target, in the same way] {e.g., if the
Licensed Product is [an agonist of the Collaboration Target], then the other product also is [an
agonist of the Collaboration Target], if the Licensed Product is [an antagonist of the
Collaboration Target], then the other product also is [an antagonist of the Collaboration Target].
and if the Licensed Product is [an antibody drug conjugate], then the other product also is [an
antibody drug conjugate]).

1.13 “Commercializing Party” means that Party commercializing a particular product
under this Agreement: (2) Exelixis with respect to an Exelixis Reagent Product or Exelixis
Screening Product, and (b) Genentech with respect to a Licensed Product or a Genentech
Screening Product.

1.14 “Competing Product” means, with respect to a Licensed Product in a country,
any product that is Jowned or controlled by a Third Party] and that: {(a) [has the same
Collaboration Target Activity as such Licensed Product]; and (b) [is commercially launched in
such country by such Third Party]. If a Licensed Product is [an antibody], then a Competing
Product could be [an antibody, a small molecule compound, or some other type of molecule or
compound|.

1.15  “Confidential Information™ has the meaning set forth in Section S.1.

1.16  “Control” means ownership or other legal authority or right of a Party or any of
its Affiliates, to grant a license or sublicense of intellectual property rights to another Party or its
Affiliates, without the grant or such license or sublicense alone constituting a breach of an
agreement between that Party (or its Affiliates) and a Third Party.

1.17 ~Cost Sharing Ratio” means, for each Licensed Product designated by Exelixis
as a Profit Share Product under Section 4.2[: (a) if the Profit Share Field is Inflammatory
Disease, that Exelixis will be allocated thirty percent (30%}), and Genentech will be allocated
seventy percent {70%), of the Operating Profits {Losses) for each such Profit Share Product; or
(by if the Profit Share Field is TGR, that Exelixis will be allocated forty percent (40%), and
Genentech wil] be allocated sixty percent (60%), of the Operating Profits (Losses)| for each such
Profit Share Product.

1.18 “Covered” or “Covers” means:

{a} with respect to a Patent {and a given product will be deemed “Covered” by
that Patent), if the [manufacture, use, sale, offer for sale or import of a product] would, in the
country of sale and at the time of sale, infringe a Valid Claim in that country; and

.
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(b) with respect to proprictary and confidential Information, know-how (cither
Genentech Know-How or Exelixis Know-How) or any other intellectual property rights other
than Patents (and a given product will be decmed “Covered” by such proprietary and confidential
Information, know-how or other non-Patent intellectual property rights), if the [product
incorporates such proprietary and confidential Information or materials embodying know-how or
non-Patent intellectual property rights], or if the [product was identified or derived from use of
such proprietary and confidential Information or materials cmbodying know-how or non-Patent
intellectual property rights].

1.19 “Development Costs” has the meaning set forth in the Financial Appendix.

1.2¢ “Diagnostic” mcans a product intended and designed for use solely or primarily
for the purposc of testing recipients or potential recipients: (a) [to determine whether such
recipients or potential recipients are candidatcs for a particular course of treatment]; (b) [to
determine or monitor the potential efficacy of a product in such recipients or potential
recipients]; or (¢)[in connection with diagnosis, prognosis, or monitoring of diseascs or
disorders].

1.21 “Diligent Efforts” means, as applied to a Party or Parties, those efforts and
diligence {including the deployment of resources) that [typically would be exercised by a
company in the business of researching, developing and selling biopharmaceutical products, and
pursuing the development, manufacture or commercialization of products similar or comparable
to the Licensed Products with respect to their commercial or market potential, development of
lifecycle stage, target audience, overall profit margin (which, for illustration purposes in the case
of Licensed Products, would be total revenues less cost of goods and rovalties payable to Third
Parties), required development and costs, and competitive landscape]. Where “Diligent Efforts™
is to be applied to development of a Licensed Product, [committing no resources for a period
longer than six (6) months] is considered not to be using Diligent Efforts.

1.22 [*"DLLI" mcans the human gene DLLI and the protein {or fragment or epitope
thereof} encoded by such gene, including the protein encoded by the nucleic acid sequence set
forth in REFSEQ accession No. NM 005618 and NP 005609, and naturally occurring variants
and fragments thercof].

1.23 “Exelixis Know-How™ mecans all proprietary and confidential Information
{including intellectual propcrty and proprictary rights other than Patents in and to such
Information) Controlled by Exelixis or its Affiliates, [as of the Effective Date or during the
Research Term,] and [cither used by Exelixis in the scope of the Research Plan or provided by
Exelixis to Genentech under this Agreement for use within the scope of the Research Plan].
Exclixis Know-How cxcludes: (a) Information (and intellectual property and proprietary rights
other than Patents in and to such Information} regarding [purification processes or other
processes related to manufacturing biologics]; (b} Collaboration IP; and (¢) Yalc Know-How.

1.24 “Execlixis Reagent Product”™ mcans any product discovered, identified,
developed or commercialized by or on behalf of Exelixis: (a) [that is Covered by a Valid Claim
of any Patents licensed pursuant to Section 5.2(b)]; or (b) [where the methods or materials used
for identilying or developing that product are, at the time of such identification or development
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and in the country of such identification or development, Covered by a Valid Claim of any
Patents licensed pursuant to Section 5.2(b)[; or (¢} [that has been identified or derived from use
of Collaboration Assays or Collaboration Reagents or their related materials or methods]. For
clarity, a product will not be {identified or derived from use of Collaboration Assays or
Collaboration Reagents, or their related materials or methods,] if those Collaboration Assays or
Collaboration Reagents arc [solely used to characterize, but not discover, the activity of such
product]. “Exelixis Reagent Product™ excludes any Licensed Product.

1.25 “Exelixis Research IP” means the Exelixis Know-How and the Exelixis
Research Patents.

1.26  “Exelixis Research Patents” mcans any and all Patents that are Controlled by
Exelixis or its Affiliates, fas of the Effective Date or at any time during the Research Term], and
that {either Cover any activities within the scope of the Research Plan or Cover the use of any
Exelixis Know-How]. Exelixis Research Patents excludes: (a) Patents Covering [purification
processes or other processes related to manufacturing biologics]: (b) Yale Patents; and
{¢) Collaboration Patents.

1.27 “Exelixis Screening Product” means any {human therapeutic or prophylactic]
product, other than an Exelixis Reagent Product, that [comprises or incorporates any Small
Molecule Compound] and that {is identified or developed by or on behalf of Exelixis pursuant to
the licensc from Genentech to Exelixis under Section 5.2(c)]. where the [methods or materials
used for so identifying or developing that Exelixis Screening Product] are, at the time of such
[activity and in the country of such activity], Covered by [a Valid Claim of a Yale Patent
licensed by Exelixis to Genentech under Section 5.1 of this Agreement].

1.28 “FDA” mecans the U.S. Food and Drug Administration, or any suceessor entity
thereto.

1.29 “Field” means the diagnosis, treatment or prevention of human diseases and
conditions.

1.30 “Financial Appendix” means Exhibit E to this Agreement, which scts forth
certain financial terms and conditions.

1.31 “First Commercial Sale” means, for any product, and on a country-by-country
basis in cach country in which that product is sold, the first arm’s-length sale to a Third Party for
use or consumption by an end-user (c.g.. a physician} of that product in that country, after
obtaining Regulatory Approval of that product in that country. A First Commercial Sale shall
not include a sale of any product for use in clinical tnals, for research or for other non-
commercial uses, or supply of a product as part of a compassionate usc or similar program. For
purposes of this Agreement, “Regulatory Approval” mcans all necessary approvals (including
supplements, amendments, pre- and post-approvals, pricing and rcimbursement approvals),
licenses, registrations or authorizations of any national, supra-national (c.g., the European
Medicines Evaluation Agency), regional, state or local regulatory agency, department, bureau,
commission, council or other governmental entity, have been obtained for the manufacture,
distribution, use or sale of that product in a regulatory jurisdiction.
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1.32 “Follow-On Exelixis Inventions” means any [Information, machine,
manufacture, process, design, formulation, or composition of matter, or any new and useful
improvement thereof,] which is made [using the Collaboration Assays or Collaboration Reagents
pursuant to the license granted by Genentech to Exelixis under Section 5.2(b}i}|].

1.33  “Follow-On Exelixis IP” means: (a) any and zll Patents that Cover the Follow-
On Exclixis Inventions and that [were created pursuant to the license granted by Genentech to
Exelixis under Section 5.2(b}]; and (b) any other intcllectual propery rights (including know-
how, rights in and to Information, but excluding Patents) that Cover a Follow-On Exelixis
Invention and that [were created pursuant to the license granted by Genentech to Exelixis under
Section 5.2(b}].

1.34 “FTE” mcans the equivalent of a full-time scientist’s work time over a
twelve (123 month period (including normal vacations, sick days and holidays). [The portion of
an FTE year devoted by a scientist to a particular activity or program shall be determined by
dividing the number of full working days during any twelve (12} month period devoted by such
scientist to such activity or program by the total number of working days during such
twelve {12) month period].

1.35 “GAAP” means United States gencrally accepted accounting principles,
consistently applied.

1.36 “Genentech Excluded IP" means: (a) all rights in and to any of the following,
each of which is defined on Exhibit C: (i) [the Itakura/Riggs Patents]; (ii) [the Cabilly
Coexpression Patents]; (iii} [the Cabilly Chimera Patents]; (iv) [the Capon Patents]; (v) [the
Presta Patents]; or (b) Patents Covering [purification processes or other processes related to
manufacturing biologics).

1.37 “Genentech Know-How” mecans all proprictary and confidential Information
(including intellectual property and proprictary rights other than Patents in and to such
Information) Controlled by Genentech or its Affiliates, Jas of the Effective Date or at any time
during the Research Terml], and [either used by Genentech in the scope of the Research Plan or
provided by Genentech to Exelixis under this Agreement for usc within the scope of the
Research Plan]. Genentech Know-How excludes: (a} Information (and intellectual property and
proprietary rights other than Patents in and to such Information} regarding [purification
processes or other processes related to manufacturing biologics|; and (b) Collaboration IP.

1.38 “Genentech Licensed 1P’ means the Genentech Know-How and the Genentech
Licensed Patents.

1.39 “Genentech Licensed Patents™ means any and all Patents Controlled by
Genentech or its Affiliates, |as of the Effective Date or at any time during the Research Term],
that [are useful or necessary for performance of either Party’s obligations or activities as part of
the Research Plan|. Genentech Licensed Patents excludes: {a) the Genentech Excluded IP; and
{b} Collaboration Patents.

1.40 “Genentech Screening Product™ mecans any [human therapeutic or prophylactic]
product that [comprises or incorporates any Small Molecule Compound| and that: (a)[is
s
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identified or developed by or on behalf of Genentech], where the [methods or materials used for
so identifying or developing that Small Molecule Compound] are, at the time of such [activity
and in the country of such activity], Covercd by [a Valid Claim of a Yale Patent]; and (b) [is not
a Licensed Product].

1.41 “IND” means an Investigational New Drug Application filed with the FDA or the
equivalent application in any country outside the U.S. where a regulatory filing is required or
obtained to conduct a clinical trial,

1.42 “Inflammatory Disease” means: (a) [the treatment, diagnosis or prevention of
human inflammatory diseases including rheumatoid arthritis, psoriasis, allergy, asthma,
autotmmune disorders (multiple sclerosis, lupus, ete.), including by means of modulation of T-
cell and/or B-cell differentiation, specification and function]; and (b} [the modulation of
peripheral tolerance to trcat or prevent human diseasc]; and {c) [the treatment, diagnosis or
prevention of tissue rejection]. Inflammatory Disease excludes [Oncology, including the
treatment, diagnosis or prevention of inflammatory conditions due to tumor cells or treatment of
B-cell or T-cell malignancies).

143 “Information™ means information (including results and data) or material of any
type, in any tangible or intangible form, including without limitation, inventions, databases,
mcthods, techniques, assays, processes, specifications, formulations, formulae, cell lines, cell
media, skills, cxpericnce, manufacturing materials, f{inancial data, test data including
pharmacological, biological, models, designs, chemical, biochemical, toxicological and clinical
test data. analytical and quality control data, quality assurance data, stability data, studies and
procedures, and legal information or descriptions.

1.44 “Interest Rate” means a rate equal to [one percentage point (1%) over the “bank
prime loan” rate, as such rate is published in the Federal Rescrve Bulletin H.15 or successor
thereto] on the last business day of the applicable quarter prior to the date on which such
payment is due, calculated daily on the basis of a 365-day year, or, if lower, the highest ratc
permitted under applicable law

1.45 [“Jag 1” means the human genc Jag 1 and the protein (or fragment or cpitope
thereof} encoded by such gene, including the protein encoded by the nucleic acid sequence set
forth in REFSEQ accession No. NM 000214 and NP 000205 and naturally occurring variants
and fragments thereof].

1.46 [“Jag 2” mcans the human gene Jag 2 and the protein {or fragment or epitope
thereof) encoded by such gene, including the protein encoded by the nucleic acid sequence set
forth in REFSEQ accession No, NM 02226 and NP (02217 and raturally occurring variants
and fragments thereof].

147 “Joint Collaboration IP” mcans a Joint Collaboration Patent or other
Collaboration TP owned jointly by the Parties pursvant to Scction 8.2.

1.48 “Joint Collaboration Patent” means a Collaboration Patent owned jointly by the
Parties pursuant to Section 8.2.
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1.49 “Joint Research Committee” or “JRC” means the commitiee described in
Scction 2.2(a).

1.50 “Licensed Product” means any [Diagnostic, prophylactic or therapeutic]
product: {a} [conlaining a Collaboration Target {or any functional fragment or epitope thereof}];
{b) fcontaining a molecule that directly binds any of the Collaboration Targets, including without
limitation antibodies to such Collaboration Targets]; or {¢) [containing nucleic acids encoding
any polypeptide that would fall within (a) or (b} above], but in any case excluding {(x) Adam-1Q
and (y) [molecules with a molecular weight less than one thousand (1,000) daltons that are
Controlled by Exelixis, as of the Effective Dale, and that bind any Collaboration Target with a
kD of greater than [00nM]. Each Licensed Product that is [a ncw molecular entity] will be
considered [a separate Iicensed Product, whether or not it binds to the same Collaboration
Target].

1.51 “Marketing Approval Application” or "MAA™ means an NDA, an sNDA, a
BLA or an sBLA.

1.52 “NDA" mecans a New Drug Application filed pursuant to the requirements of the
FDA, or the equivalent application or filing in country other than the United States (as
applicable). “sNDA” means a supplemental NDA,

1.53 Net Sales™ means, with respect to a patticular time period, the gross amount
invoiced by a Commercializing Party and its Sublicensees {or by a distributor on behalf of either
of such Commercializing Party or its Sublicensecs) for sales of a product exploited pursuant to
the licenses under this Agreement and subject to a potential royalty on Net Sales, including a
Royalty Product, a Genentech Screcning Product, an Exelixis Reagent Product, or an Exelixis
Screening Product {each or all, a “Commercial Produet™ for purposes of this Section 1.53)
{such Commercial Product being in [inal form intended for use by the end user) in arms length
transactions between the Commercializing Party and a Third Party during such time period, less
[the following cstimated and/or incurred charges or expenses], to the extent cach is actually
incurred and included in the involced gross sales price: (a) trade, cash and quantity discounts or
rebates actually allowed or taken; {(b) credits or allowances given or made for rejection or return
of, and for uncollectible amounts on, previously sold products or for retroactive price reductions
(including rebates similar to Medicare and/or Medicaid); (c) sales tax, VAT taxes, and other
taxes, duties or other governmental charges levied on or measured by the billing amount, as
adjusted for rebates or refunds, that are borne by the seller thereof and that are not refundable
and to the extent noncreditable; (d) charges for freight and insurance directly related to the
distribution of Commercial Products (to the extent not paid by the Third Party customer); and
{e) credits or allowances given or made for wastage replacement, indigent paticnt and similar
programs. The specific deductions taken under, and the general provisions of, {a) through (e)
above shall be adjusted periodically as necessary to reflect amounts actually incurred. Sales
between a Commercializing Party and its Sublicensees {or distributors of such Commercializing
Party or its Sublicensees) shall be disregarded for purposes of calculating Net Sales.
Notwithstanding anything herein to the contrary, in all cases Net Salcs shall be determined in
accordance with GAAP. In the event a Commercial Product is sold in combination with one or
more other active pharmaceutical ingredients {as used in this definition of Net Sales, a
“Combination™), then Net Sales for that Commercial Product shall be calculated by multiplying
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the Net Sales of such Combination by the fraction A/B. where A is the gross selling price of the
Commercial Product sold separately and B is the gross sclling price of the Combination. In the
event that no such separate sales are made, Net Sales for rovalty determination shall be
calculated by multiplying Net Sales of the Combination by the fraction CA{C+D), where C is the
fully allocated cost of the Commercial Product and D is the fully allocated cost of the other
active pharmaceutical ingredient(s) in the Combination,

Genentech and Exelixis agree that for purposes of this definition, [drug delivery vehicles,
adjuvants, and cxcipients] shall not be deemed to be “active pharmaceutical ingredients”, the
presence of which in a product sold by a Commercializing Party hereunder would be deemed to
create a Combination subject to the terms of the preceding paragraph.

If a product sold by a Commercializing Party hereunder is sold under a bundled or
capitated arrangement with other products of a Party and its Sublicensecs, then, solely for the
purpose of calculating Net Sales, any [discount on the Commercial Product sold under that
arrangement] shall be [no greater, on a percentage basis (based on the gross selling price prior to
discount}|, than [the largest percentage discount applied on any other pharmaceutical product
sold within such bundled arrangement for the applicable accounting period].

1.54 [“Notch 1” means the human gene Notch 1 and the protein (or fragment or
epitope thercof) encoded by such gene, including the protein encoded by the nucleic acid
sequence sct forth in REFSEQ accession No. NM 017617 and NP 060087 and naturally
occurring variants and fragments thercof].

1.55 ["Notch 2" means the human gene Notch 2 and the protein {or fragment or
epitope thereof) encoded by such gene, including the protein encoded by the nucleic acid
sequence set forth in REFSEQ accession No. NM 024408 and NP 077719 and naturally
occurring variants and fragments thereof].

1.56 ["Notch 3" means the human gene Notch 3 and the protein (or fragment or
epitope thereof) encoded by such gene, including the protein encoded by the nucleic acid
sequence set forth in REFSEQ accession No. NM 000435 and NP 000426 and naturally

occurring variants and {ragments thereof].

1.57 [“Notch 4” means the human gene Notch 4 and the protein (or fragment or
epitope thereof) encoded by such gene, including the protein encoded by the nucleic acid
sequence set forth in REFSEQ accession No. NM 004557 and NP 004548 and naturally
occurring variants and fragments thereof].

1.58 “Oncolegy” means [treatment of cancer, of malignancy, or of neoplastic discase
of any kind in humans].

1.5 “Operating Profits (Losses)” has the meaning set forth in the Financial
Appendix.

1.60 “Other Target” means a target within the Notch signaling pathway that 15 not a
Collaboration Target and is listed on Exhibit D.
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1.61 “Patents” means all: (a) U.S. issued patents, re-examinations, reissues, rencwals,
extensions and term restorations, inventors’ certificates and foreign counterparts thereof;
(b) pending applications for U.S. patents, including provisional applications, continuations,
continuations-in-part, continued prosecution, divisional and substitute applications; and (c) non-
U.S. counterparts or cquivalents of the foregoing in subsection (a) and (b).

1.62 “Phase I Clinical Trial™ mecans a human clinical trial with a principal purpose of
preliminarily determining the safely of a pharmaceutical product in healthy individuals or
paticnts as required in 21 C.F.R. §312.21{a), or similar ¢linical study in a country other than the
United States, and for which there are no primary cndpoinis related to efficacy.

1.63 “Phase II Clinical Trial” means a human clinical trial with a principal purpose
of determining efficacy and dosing of a pharmaceutical products in patients with the disease
being studied as described in 21 C.F.R. §31{2.21{b), or similar clinical study in a country other
than the United States.

1.64 “Phase III Clinical Trial” mcans a human clinical trial with a principal purpose
of establishing safety and efficacy of a pharmaceutical product in patients with the discasc being
studied as required in 21 C.F.R, §312.21(¢c) or similar clinical study in a country other than the
United States. A Phase Il Clinical Trial shzall also include any other human clinical trial
intended as a pivotal trial for Regulatory Approval purposes. or that results in data actually used
to support the filing of a Marketing Approval Application. whether or not such trial is a
traditional Phase T Clinical Trial.

1.65 “Profit Share Field” means either the field of Inflammatory Discase or the field
of TGR, as selected by Exelixis pursuant to Section 4.1,

1.66 “Profit Share Product” means any Liccnsed Product designated as a Profit
Share Product under Section 4.2.

1.67 *“Research Funding” means the payments made by Genentech to Exelixis for
purposes of funding research under the Research Plan, as described in Section 7.2.

1.68 “Research Plan” has the mcaning set forth in Section 2.1.

1.69 “Research Term” means the period beginning on the Effective Date and ending
on its third (3" anniversary, as may be extended under Section 2.5.

1.76  “Royalty Product” means a lLicensed Product that is not then subject to a
designation as a Profit Share Product. For clarity, although sales of a Genentech Screening
Product may he subject to royalty obligations, it is not a Royalty Product.

L71 *“Royalty Term” means:

(a) in the case of payments under Section 7.4(a) {l.e., for each Royalty
Product Covered by a Class I Claim), on a country-by-country and Royalty Product by Royalty
Product basis, the period beginning with [the First Commercial Sale of the Royalty Product in
each country] and ending on the earlicr of the date on which (i} [the last Class I Claim Covering
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that Royalty Product expircs in that country of sale], or (it} [he First Commercial Sale of a
Competing Product occurs];

(b}  in the case of payments under Section 7.4(b} (i.e., for each Royalty
Product Covered by a Class 11 Claim), on a country-by-country basis, the period beginning with
[the First Commercial Sale of that Royalty Product in each country] and ending on the earlier of
the datc on which (i) [the last Class II Claim Covering such Product expires in that country of
sale], or {it) |the First Commercial Salc of a Competing Product occurs|;

©) in the case of payments under Scction 7.4(c) (i.e., for each Royalty
Product Covered by [Exelixis Know-How, Exelixis Sole Collaboration IP (other than Patents) or
Yale Know-How], on a country-by-country basis, the period beginning with [the First
Commercial Sale of such Royalty Product in such country] and ending on [the date of the tenth
(10‘1’) anniversary of the First Commercial Sale of such Royalty Product in such country]; and

{d) in the case of payments under Section 7.5 by Genentech for each
Genentech Screening Product on a country-by-country basis. or payments under Section 7.6 or
Section 7.7 by Exclixis for each Exelixis Screening Product or Exelixis Reagent Product on a
country-by-country basis, the period beginning with fthe First Commercial Sale of such product,
as applicable, in such country] and ending {tbe date of the tenth (10™) anniversary of the First
Commercial Sale of the applicable royalty-bearing product in such country].

1.72  “Small Molecule Compound™ means any molccule that has a molecular weight
[less than or equal to one thousand {1,000) daltons].

1.73  “Sole Collaboration IP” mcans Collaboration IP invented solely by one Party:
“Genentech’s Sole Collaboration IP” refers to Collaboration IP owned solely by Genentech
and “Exelixis’ Sole Collaboration IP” refers to Collaboration IP owned solely by Exelixis.

1.74  “Sole Collaboration Patents™ means Patents within a Party’s Sole Collaboration
IP.

1.75 “Sublicensece” mcans any Third Party or Afliliate to whom Genentech or Exelixis
grants a sublicense {or license, as applicable) under any portion of the rights licensed to the
respective Party under this Agreement, but excluding any Third Party authorized only to make a
product {and not use or sell that product), only to use a product, or only to sell a product.

1.76  “Third Party” means any cntity other than a Party or a Party’s Aftiliate that is its
wholly-owned subsidiary.

1.77 “Tissue Growth and Repair™ or “TGR"” means [the treatment, diagnosis or
prevention] of disease by means of: (a) Imodulation of adult stem cells, embryonic stem cells,
stem cell population, and/or progenitor or pluripotent cells for the purpose of regeneration, repair
or maintenance of liver, heart, bone, skin, blood cell, gut, cornea, retina, kidney, pancreas and
skeletal muscle or normal tissue, including repair and maintenance associated with either the
stimulation of osteoblasts to treat osteoarthritis or with treatment of neurodegenerative diseases
such as Parkinson’s and to repair or regeneratc tissue damaged by multiple sclerosis]; (b) [any
ex-vivo therapies]; or (¢} [modulation, prevention or promotion of vascular smooth muscle and
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cardiac muscle proliferation, survival and repair]. Tissue Growth and Repair excludes [the
treatment, diagnosis or prevention of Inflammatory Disease, or any other disease by means of
modulation, prevention or promotion of angiogenesis|, and excludes [Oncology, including
treatment of disease by means of modulation or inhibition of cells directly or indirectly involved
in promoting cancer, including cancer stem cells, transformed or metastatic cells or stromal cells
involved in support or evolution of cancer].

1.78 “Valid Claim™ means any claim in [an issued Patent] that has not expired, lapsed,
been withdrawn, been canceled, been declared invalid or unenforccable in a decision from which
no appeal can be taken, or been admitted to be invalid or unenforceable through reissue,
disclaimer or otherwise.

1.79 “Yale Agreement” means the License Agreement, dated August 27, 1996,
among Exelixis, Yale University and Indiana Univessity Foundation, as amended.

1.80¢ “Yale Know-How” means all proprietary and confidential Information
(including any proprietary rights therein or thereto, but excluding any Patents) or know-how that
is licensed to Exelixis under the Yale Agreement.

1.81 *Yale Licensed IP” means the Yale Patents and the Yale Know-How.

1.82 *“Yale Patents” means any and all Patents licensed to Exelixis under the Yale
Agreement, including but not limited to those listed on Exhibit G.

2. RESEARCH PROGRAM

2.1  General. The Partics have agreed on a detailed plan and budget for the research
to be carried out by the Parties during the Research Term, which research plan is attached as
Exhibit F and incorporated herein by reference, as may be amended pursuant to Article 2 in
accordance with this Agreement (the “Research Plan”}.

2.2 Joint Research Committee.

(a) Membership. Promptly after the Effective Date, the Parties shall establish
a JRC to manage, plan and coordinate the rescarch activities of the Parties under the Rescarch
Plan. The JRC shall be composed of an equal number of representatives from each Party, but in
no event to exceed four (4) representatives from cach Party. Each Party may replace its
appointed JRC representatives at any time upon reasonable written notice to the other Party. For
the first year of the Rescarch Term. Genentech shall designate one (1) of its representatives as
chairperson of the JRC. Thercafter, the Parties shall alternately designate a chairperson of the
JRC for ecach subsequent year of the Rescarch Term.

(b} Responsibilities. During the Research Term, the JRC shall: (i) implement
the research objectives for the Rescarch Plan in accordance with this Agreement; (ii} evaluate the
data generated by the Parties in the course of conducting the Rescarch Plan; (in) allocate Exelixis
or Third Party resources for the work under the Research Plan in accordance with this
Agreement and the Research Plan; (iv) review and amend the Research Plan (subject to Sections
2.4(b) and 2.4{c)). (v)review annual progress against the goals of the Research Plan: and
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(vi} determine standards (based on scientifically reasonable principles) for evaluating the
molecules generated by the Parties under the Rescarch Plan. The JRC shall not have the right to
amend this Agreement.

{c) Decision Making. The JRC shall make decisions unanimously, and each
Party’s representatives shall collectively have one (1} vote. In the event of a deadlock regarding
a decision within the JRC’s authority, decisions will be ¢scalated to {the Chief Executive Cfficer
of Exelixis] and [the Executive Vice President {Research) or Senior Vice President {Research) of
Genentech], or their designees when appropriate.  For decisions within the JRCs authority that
are [operational in nature, however, and unrelated to the direction of the research or to the
amouni of Research Funding], [Exelixis] may make the final determinations in the event of a
deadlock in the JRC. Consistent with Section 2.4(c) below, however, neither Party has a
deciding vote with respect to adding new Collaboration Targets or Other Targets.

2.3 JRC Meetings. JRC meetings shall be held quarterly on an alternating basis in
each Party’s facilities. With the consent of the representatives of each Party serving on the JRC,
other representatives of each Party may atiend mectings as nonvoting obscrvers (provided such
nonvoting obscrvers have confidentiality obligations to such Party that are at least as stringent as
those set forth in this Agreement). A JRC mecting may be held by audio, video or internet
teleconference with the consent of each Party, but at least half {1/2) of the minimum number of
meetings in each year shall be held in person. Mcetings of the TRC shall be effective only if at
least one ([} representative of each Party is present or participating. Each Party shall be
responsible for all of its own expenses of participating in the JRC meetings.

2.4  Research Plan Review; Other Targets and Adding Collaboration Targets.

{a} Research Plan Review. Al least on an annual basis, the JRC shall review
the Research Plan in light of the Parties” actual progress.

(h} Work on Other Targers. During the Research Term, either Party may
proposc that the Research Plan be expanded to include the performance of work on one or more
Other Targets. The JRC shall review each such proposal in good faith and determine if such
work on such Other Target(s) should be added. If the JRC unanimously determincs that such
work should be added, the Research Plan will be revised accordingly. Notwithstanding anything
to the contrary, determinations under this Section 2.4(b) are not subject to a deciding vote under
Section 2.2 or Lo dispute resolution under Section 13.3.

(c) Additional Colfaboration Targets and Other Targets. During the
Rescarch Term, either Party may propose that the Research Plan be expanded by the inclusion of
additional Collaboration Targets or Other Targets. The JRC shall review each such proposal in
good faith and determine if such targets should be added as Collaboration Targets or Other
Targets. If the JRC unanimously determines that such a target should be added, the JRC shall
expand the scope of the Research Plan by adding such additional Collaboration Targets to
Exhibit A or additional Cther Targets to Exhibit D. Notwithstanding anything to the contrary,
determinations under this Section 2.4(c) are not subject to a deciding vote under Section 2.2 or to
dispute resolution under Section 13.3,
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2.5  Rescarch Term Extension. The Parties may extend the Rescarch Term by
additional |one {1} year] periods upon their mutual written agreement executed at least {ninety
{90}] days prior to the expiration of the then-current Rescarch Term. At the last JRC meeting
prior to the expiration of the Research Term. the JRC shall make a determination whether [any
portion of the rescarch conducted under the Research Plan will not be completed by the ¢nd of
the Research Term]. The Parties may agree in writing to attempt to complete such [portion of
the research a six {6) month extension of the Research Term]; neither Party is, however, required
to so [extend the Research Term]. If the Parties do agree to [extend the Research Term and do
agree on a detailed budget for that extension], then [Genentech] shall [provide the additional
agreed upon Research Funding]. In the event of an extension, Exelixis shall continue such
rescarch during the extended Rescarch Term, subject to the standards in Section 2.1 above and
Scction 2.7 below.  Upon completion of the extended Research Term, Exelixis shall have no
obligation t¢ complete any further research under this Agreement.

2.6  Obligations of Parties. During the Research Term, Exclixis and Genentech shall
provide the JRC and its authorized representatives with reasonable access during regular
business hours to all Information the JRC may reasonably require in order to perform its
obligations hereunder.,

27  Conduct of Research. The Parties shall use Diligent Etforts to conduct their
respective tasks under the Research Plan in good scientific manner, and in compliance in all
material respects with the requirements of all applicable laws, rules and regulations and all
applicable good laboratory practices to attempt to achieve their objectives as efficiently and
expeditiously as reasonably practicable. Each Party shall use Diligent Efforts to complete its
assigned activitics under the Rescarch Plan. Exelixis will not be required to incur any financial
costs in excess of the Research Funding.

2.8 Expenses. Except as otherwisc set forth in Section 7.2, each Party shall bear its
own costs and expenses associated with performing the activities assigned to it in the Research
Plan.

29 Right to Engage Third Parties for Collaboration Efforts. Either Party may
use its Affiliates or subcontractors, contract manufacturers, services providers or other Third
Parties to complete its research responsibilitics under the Rescarch Plan, as it deems necessary or
advisable; provided, however, that such Party shall assure. and herchy guarantees, that any
intcllectual property developed by such Affiliate or Third Party shall be governed by the
provisions of this Agreement (and subject to the licenses set forth in Article 5} as if such
intellectual property had been developed by such Party, and provided further that no Third Party
may undertake to provide a majority of the work required to be undertaken by a Party to this
Agreement. Any agreement with such an Affiliate or Third Party relating to the conduct of work
under the Research Plan shall provide for terms that are consistent with this Agreement.
Notwithstanding any delegation of obligations under this Agreement by a Party to any of its
Affiliates or to a Third Party, each Party shall remain primarily liable and responsible for the
performance of all of its obligations under this Agreement and for causing its Affiliates and/or
Third Parties to act in a manner consistent herewith.

[ ] = CERTAIN CONFWMNTIAL INFORMATION CONTAINLD BN THES DOCUMENT, MARKED BY BRACKETS, 18 FILED WITH FHE SECT RITIES AND
EXtHANGE COMMISSION PURSUANT TO RULE 24R-2 OF THE SECURTTIES EXCHANGE ACT OF 1934 A% AMENDED,



2.1 Records and Reports. During the Research Term, each Party shall use
commercially reasonable etforts to keep the other Party informed of its research and
development activitics hereunder, and shall provide the other Party’s JRC representatives with
regular summary updates at JRC meetings. (Those updates are the providing Party’s
Confidential Information.) Each Party also shall maintain records of progress in research and
development hereunder {or causce such records to be maintained) in sufficient detail and in good
scientific manner as will properly reflect all work done and results achieved by or on behall of
such Party therewith. If reasonably necessary for a Party to perform its work under the Research
Plan or to exercise its rights under this Agreement, that Party may request that the other Party
provide more detailed information and data regarding the updates it earlier provided, and the
recording Party shall promptly provide the requesting Party with information and data as is
reasonably available and rcasonahly related to the work under the Research Plan, Neither Party
Is required te generate additional data or preparc additional reports to comply with the foregoing
obligation. All such reports, information and data provided by a Party shall be considered the
providing Party’s Confidential Information.

2.11  Delivery of Information and Collaboration Inventions. At the completion of
the Research Plan under this Agreement. at Genentech’s request from time to time during the
Rescarch Term and for {one {1} year thereafter], Exelixis shall deliver 1o Genentech any
materials, documentation and other Information created or discovered pursuant to the Research
Plan, including but not limited to any Collaboration Reagents, any Collaboration Assays and/or
descriptions thereof, and any other Collaboration Inventions {in tangible form if existing and
otherwisc in the form of a tull description}. Except as set forth in this Section 2.11, as set forth
in Article 8, or as required by the Research Plan, neither Party is required to deliver to the other
Party any materials or other tangible items.

3. DEVELOPMENT AND COMMERCIALIZATION OF PRODUCTS

3.1 Genentech Development and Commercialization. As between the Parties,
Genentech or its Affiliates or Sublicensces have sole authority to conduct all commercial
research, clinical development, manufacturing and commercialization activities, including
without limitation all regulatory activities, with respect to any Licensed Products in the Field
{whether those Licensed Products are Profit Share Products or Royalty Products). All regulatory
applications with respect to the Licensed Products will be owned by Genentech and/or its
Affiliates or Sublicensee(s), as applicable. Upon Genentech’s or its Sublicensees’ or Affiliates’
reasonable written request {and at the requesting entity’s expense), Exelixis shall [cooperate with
Genentech, its Afftliate or Sublicensee {as applicable) in connection with regulatory submissions
related to any Licensed Product]. Genentech shall have sole control and responsibility for, and
shall bear all of its costs and expenses associated with, the development, manufacture (including
formulation} and commercialization of all Licensed Products as applicable, except to the extent
that Genentech receives reimbursement from Exelixis for any Profit Share Product.

3.2  Genentech Diligence. Genentech shall use Diligent Efforts to develop and
commercialize one or more Licensed Products during the term of this Agreement. [It is
understood that activities by Genentech’s Sublicensees or Affiliates will be considered as
Genentech’s activities under this Agreement for purposes of determining whether Genentech has
complied with its obligations under this Section 3.2]. Exelixis may {notify Genentech in writing
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if Exehixis in good faith believes that Genentech is not meeting its diligence obligations set forth
in this Section 3.2 and the Pacties will meet and discuss the matter in good faith]. Exelixis may
[further request review of Genentech’s records generated and maintained as required under
Section 3.5 below, to the extenl those records disclose corporate decisions related to
devetopment and comumercialization of a Licensed Product]. If Genentech has not [achicved the
milestone event described in Scction 7.3(a) for any Licensed Product] within [six (6) years after
the Effective Date], then Genentech shall [pay Exelixis the corresponding milestone payment
within thirty (30) days after the end of such period]. [Payment of the foregoing milestone
payment] fully satisfies [Genentech’s diligence obligation with respect to the activities
contemplated by that milestone event]. If Genentech [subsequently achieves or completes the
activities for that milestone event,] Genentech has [no obligation to make the corresponding
milestone payment].

3.3 Engaging Third Parties for Development, Manufacture and/or
Commercialization. It is understood that when Genentech engages ils Affiliates or any Third
Parties with respect t¢ the development, manufacture and commercialization of any Licensed
Products, that engagement may require a license or sublicense of rights obtained from Exelixis
under this Agreement. In addition to Genentech’s rights to sublicense under Article 5.
Genentech may disclose Confidential Information of Exclixis solely as necessary to fulfill the
business purposes of the engagement, and then only pursuant to terms and conditions that are
substantially as protective of that Confidential Information as arc the terms and conditions of this
Agreement. Notwithstanding any delegation of obligations under this Agreement by Genentech
to its Affiliates or a Third Party, Genentech shall remain primarily liable and responsible for the
performance of all of its obligations under this Agreement and for causing such Affiliates or
Third Parties to act in a manner consistent herewith.

3.4  Development, Manufacturing and Commercialization Records. Genentech
shall maintain complete and accurate records of all development, manufacturing and
commercialization conducted by it or on its behalf related to each Licensed Product. Genentech
shall maintain such records until the later of: {(a) [two {2) years] after such records are created, or
(b) [two (2) years] after the First Commercial Sale of the Licensed Product to which such
records pertain. Such records shall be at a level of detail appropriate for patent and regulatory
pUrposes.

3.5 [Genentech Progress Information. Beginning after the end of the Research
Term, Genentech shall use commercially reasonable efforts to respond, no more than two (2)
times per year, to reasonable requests from Exelixis for status updates regarding the ongoing
research and. as applicable, the development and commercialization, of Licensed Products. If
reasonably necessary or useful to exercise its rights under this Agreement, Exelixis alsc may
request that Genentech provide more delailed information and data regarding such status
updates; Genentech shall provide Exelixis with information and data as is reasonably related to
such request, at Exelixis’ expensc. All such updates and other Information provided under this
Section 3.5 are Genentech’s Confidential Information].
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4, DESIGNATION OF PROFIT SHARE FIELD AND PROFIT SHARE PRODUCTS

4.1 Election of Profit Share Field. Within [thinty (30) days] after the end of the
Research Term, Exelixis shall notify Genentech in writing whether it desires to ¢lect a Profit
Share Field and, if so, whether the Profit Share Field is Inflammatory Disease or TGR. Exelixis
may not ¢lect a Profit Share Field after the expiration of the foregoing time period, and once
clected, the Profit Share Field may not be modified. If Exelixis does not elect a Profit Share
Field, then it may not elect any Profit Share Products. and all Licensed Products will be
designated Royalty Products for the remainder of the term of the Agreement.

4.2  Designation by Exelixis of Licensed Products as Profit Share Products,

{a) Generally. All Licensed Products are Royalty Products unless designated
as Profit Share Products in accordance with this Section 4.2, Designation is on a Licensed
Product-by-Licensed Product basis, and worldwide for any Licensed Product so designated. No
Licensed Product simultaneously will be a Royalty Product and a Profit Share Product.

(b} Genentech Notices to Exelixis. | Genentech intends to develop a
Licensed Product Covered by [the Yale Patents, by Exelixis’ Sole Collaboration IP, by Exelixis
Research IP, or by Joint Collaboration IP], for an indication in the Profit Share Field (where for
purposes of this Agreement Genentech’s intention to develop is conclusively determined by [the
EDA allowance of an IND for such Licensed Product with respect to such indication]), then
Genentech shall provide written notice to Exelixis within |thirty (30)] days after the date of {such
FDA allowance]. That notice must include all of the following: (i) the identity of the Licensed
Produet; (ii) the relevant Collaboration Target to which that Licensed Product |directly binds];
{1it) whether that Licensed Product is [an agonist of that Collaboration Target, an antagonist of
that Collaboration Target, or functions as an antibody-drug conjugate]; and (iv) the indication(s)
for which the Licensed Product is then being developed. After Exelixis” receipt of the notice,
Exelixis may request additional information, and Genentech shall make available to Exelixis, in
a reasonable manner and at a convenient location: (w) [a copy of all items filed with the FDA in
connection with such INDJ: {x}fany estimates then in Genentech’s possession regarding the
potential market in the U.S., or the price in that market, for the Licensed Product, 1o the extent
such estimates are availuble for provision to Exelixis and subject to Genentech’s obligations to
Third Parties]; (y) [the alrecady-incurred Development Costs for which Exelixis would be
responsible if Exelixis were to designate that Licensed Product as a Profit Share Product
pursuant to Section 4.2(c})]; 4nd (z) [any development plans or development budgets created by
(Genentech, again subject to Genentech’s obligations to Third Parties]. In addition to the
foregoing information, during the [ninety {9()] days after Exelixis receives that notice,
Genentech shall respend promptly to Exelixis® reasonable inguiries regarding that Licensed
Product.

(¢} Designation by Exelixis. Exelixis may designate a Licensed Product that
was the subject of a notice in Section 4.2(b) as a Profit Share Product by providing written notice
of that designation to Genentech. It Exelixis declines to designate a Licensed Preduct as a Profit
Share Product within [nincty (90}] days after receipt of Genentech’s notice, then that Licensed
Product, [and all future Licensed Products that have the same Collaboration Target Activity
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(regardless of indication)] are not subject to further election or designation as Profit Share
Products, and will be Royalty Products for the remainder of the term of this Agreement.

{d) Notificution Limits. Genentech has no obligation to provide notice to
Exelixis or permit Exelixis to make a designation for a Licensed Product that was [administered
to at least one { 1) patient in a Phase III Clinical Trial for such Licensed Product for an indication
outside of the Profit Share Field] and thar was subsequently [developed for an indication inside
the Profit Share Field, or for any additional indication for a Licensed Product already the subject
of a notice under this Section 4.2]. In addition, Genentech’s obligation to provide notice under
Section 4.2(b} and Exclixis’ right to designate a [icensed Product as a Profit Share Product
under Section 4.2(c) extends [only for the first ten (1Q) vears after the end of the Research Term
(where vears, for purposes of this Section 4.2(d) only, arc mecasured as twelve (12)-month
periods, whether or not those periods correspond to calendar vears)].

(e} Future Profit Share Products. Whbere a Licensed Product has been
designated as a Profit Share Product, all future Licensed Products that have the same
Colaboration Target Activity also are Profit Share Products.

4.3  Terms for Profit Share Products. The financial terms for Profit Share Products,
including the relevant Cost Sharing Ratio and Operating Profits (LLosscs), are set forth in
Section 7.11 and in the Financial Appendix.

4.4 Exelixis One-Time Right to Designate Profit Share Product as Royalty
Product. At any time prior to [the first dosing of the first patient in the first Phase 11 Clinical
Trial of a Licensed Product that has been designated as a Profit Share Product], Exelixis may {re-
ydesignate that Profit Share Product as a Royalty Product, by providing written notice to
Genentech of that designation. That designation will become effective within the longer of
[thirty {30) days after receipt by Genentech or the beginning of the next calendar quarter after
receipt by Genentech]. The foregoing right is one-time only for any Licensed Product; in other
words, once {re-jdesignated under this Section 4.4, the Licensed Product [(along with all future
Licensed Products that have the same Collaboration Target Activity)] remains a Royalty Product
for the remainder of the term of this Agreement. Exelixis and Genentech shall continue to share
Operating Profits (l.osses) in accordance with the Cost Sharing Ratio and the Financial
Appendix until the date on which the new designation is cffective {as described above in this
Section 4.4}; thereafter, the Licensed Product is a Royalty Product [(and all future Licensed
Products that have the same Collaboration Target Activity are Royalty Products)] subject to
Genentech’s milestone obligations in Section 7.3 {only with respect to milestones not already
achieved at the time of destgnation as a Royalty Product under this Section 4.4} and subject to
Genentech's royalty obligations in Section 7.4,

5. LICENSES
5.1 Licenses to Genentech. Subject to the terms of this Agreement:

(a) Exelixis Research {P. Exelixis agrees to grant and hereby grants (on
behalf of itself and its Affiliates) Genentech a worldwide, co-exclusive license (with the right to
grant and authorize sublicenses) (1) under the Exelixis Research IP to perform its obligations and
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carry out any tasks or activities pursuant to the Research Plan, and (ii) under the Exelixis Know-
How to rescarch, develop, make (and have made), use, sell, offer for sale, and import Licensed
Products in the Field, in each case including the right to practice any methods or processes. With
respect to any given Licensed Product, Genentech’s license in this Section 5.1(a) shall be
royalty-bearing if. and to the extent, set forth in Section 7.4 and revenue-bearing if, and to the
extent, set forth in Section 7.11.

{b) Yale Licensed IP. Exelixis agrees to grant and hereby grants (on behalf of
itself and its Aftiliates) Genentech a worldwide, exclusive (subject to the license back from
Genentech 1o Exelixis in Section 5.2{c) (Screcning License)}) license (with the right to grant and
authorize sublicenses) under the Yale Licensed IP. (i) to perform its obligations and carry out
any tasks or activities pursuant to the Research Plan, and (ii) to research, develop, make {and
have made), use, sell, offer for sale, and import Licensed Products in the Field, in cach case
including the right to practice any methods or processes. With respect to any given Licensed
Product, Genentech’s license in this Section 5.1(b) shall be royalty-bearing if, and to the extent,
set forth in Section 7.4 and revenue-bearing if, and to the cxtent, set forth in Scction 7.1 1.

(€) Collaboration IP. Exclixis agrees to grant and hereby grants (on behalf of
itself and its Affiliates) Genentech a worldwide, exclusive {subject to the licenses back from
Genentech to Exelixis under Section 5.2(a) and Section 5.2(b)) license {with the right to grant
and authorize sublicenses) under Exelixis’ interest in and to any Collaboration IP {whether Joint
Collaboration IP or Exelixis’ Sole Collaboration 1P}, (i) to perform its obligations and carry out
tasks and activities pursuant to the Research Plan, and (i} to research, develop. make (and have
made), use, scll, offer fur sale, and import Licensed Products in the Field, in cach case including
the right to practice any mecthods or processes. With respect to a given Licensed Product,
(Gienentech’s license in this Sectton 5. H{c¢} shall be royalty-bearing if, and to the extent. set forth
in Section 7.4 and revenue-bearing if, and to the extent, set forth in Scection 7.11.

(d}  Screening License. Exelixis agrees to grant and hereby grants (on behall
of itself and its Aftiliates) Genentech a worldwide, non-exclusive, royalty-bearing license, under
the Yale Patents, to screen Small Molecule Compounds against targets that are not Collaboration
Targets but arc within the Notch signaling pathway. The foregoing hicense does not include the
right to grant or authorize sublicenses; however, Genentech may have any of the foregoing
performed on its behalf, where the benefit of that performance accrues primarily or exclusively
to Genentech.

(e) Collaboration Reagerts and Collaboration Assays. Exelixis agrees (o
grant and hereby grants {on behalf of itself and its Affiliates) Genentech a worldwide, royalty-
frec license to make and use Collaboration Reagents and Collaboration Assays for any purpose,
which license is (i} exclusive {subject to the licenses back from Genentech to Exelixis under
Section 5.2¢a) and Section 5.2(b)) under the Yale Licensed [P and Collaboration IP, and (ii} non-
exclusive under the Exelixis Know-How, The foregoing license includes the right to grant and
authorize sublicenses, but only {x) where the Sublicensee either ts an Affiliate of Genentech or is
also a Sublicensee with respect t¢ Licensed Products or (y) in connection with a Diagnostic.

{f) Collaboration Inventions. Exelixis agrees to grant and hereby grants (on
behalf of itself and its Affiliates) Genentech a worldwide, royalty-free license {including the
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right to grant and authorize sublicenses) to Collaboration Inventions (other than Collaboration
Reagents, Collaboration Assays, or Licensed Products), including making (and having made),
using and selling any such Collaboration Inventions, which license is {i) exclusive under the
Yale Licensed IP and Collaboration IP, and (11} non-exclusive under the Exelixis Know-How.

{g) Fotlow-On Exelixis IP. Exelixis agrees to grant and hereby grants (on
behalf of itself and its Afftliates) Genentech a worldwide, non-exclusive, royalty-free, fully paid
up license (with the right to grant and authorize sublicenses) under the Follow-On Exelixis TP, 1o
research, develop, make {and have made). use, sell, offer for sale, and import Licensed Products
in the Field, in each case including the right to practice any methods or processes.

{h) Sublicensing. For those licenses granted under this Section 5.1 that grant
Gencntech the right to grant and authorize sublicenses, sublicenses must not be inconsistent with,
or cause Genentech to be in breach of, with the terms and conditions of this Agreement.
Genentech shall also provide to Exelixis the name of each Sublicensee and a copy of the
sublicense agreement (which may be redacted to remove highly confidential information}), except
where the Sublicensee is an Affiliate of Genentech. Genentech shall remain responsible for each
permitted Sublicensee’s compliance with the material and applicable terms and conditions of this
Agreement. Except when the sublicense is to an Affiliate of Genentech, Genentech’s rights to
sublicense do not include rights to [grant “naked” sublicenses of Patents licensed by Exclixis
hercunder]; in other words, sublicenses shall not include any right [under the Exelixis Research
IP to make (or have made}, use, sell, offer for sale, or impoert any product other than such
Licensed Product(s),] except in conncction with a Diagnostic.

5.2  Licenses to Exelixis. Subject o the terms of this Agrcement:

{a) Research License. Genentech agrees 1o grant and hereby grants (on behalf
of itself and its Affiliates) Exclixis a worldwide, non-exclusive license (with the right to grant
and authorize sublicenses) under the Genentech Licensed IP, under Genentech’s Sole
Collaboration IP, and under other Collaboration [P and the Yale Licensed IP to the extent
exclusively licensed 10 Genentech under Section 5.1 above, during the Rescarch Term, to
perform its obligations and carry out any tasks or activities pursuant to the Rescarch Plan,
including the right to practice any methods or processcs.

(b} Collaboration Reagents and Coflaboration Assays. [Genentech agrees to
grant and hereby grants (on behalf of itself and its Affiliates) Exelixis a worldwide,
non-exclusive, royalty-bearing license, under Genentech’s Sole Cellaboration IP, under any
other Cellaboration IP to the extent licensed exclusively to Genentech by Exelixis under this
Agreement, and under Yale Licensed IP to the extent licensed exclusively to Genentech by
Exelixis under this Agreement: (i) to make and use Collaboration Reagents and Collaboration
Assays, solely for purposes of Exelixis’ internal research (including screening), but only to the
extent such rescarch is (A)not directed to any Collaboration Targets or (B)subject to
Section 6.1, not done in collaboration with a Third Party (where “collaboration™ with a Third
Party includes performing any research or screening on behalf of that Third Party, providing
results of such screening to a Third Party, or screening such Third Party’s compounds), and
(it) to research, develop, make {and have made), use, sell, offcr for sale and import any Exelixis
Reagent Products that result from activities within the license in Section 5.2(b)i), subject to

[ | = CERTAIN CONFIDENTEAL INFORMATION CONTAINLD IN THES DOCTMENT, MARKLD BY BRACKETS. 05 FILEDR WITH IHE SECURITIES AKND
EXCHANGE COMMISSION PURSUIANT 10 RULE 248-2 OF THE SECURITIES EXCHANGE ACTOF 1931 AS AMENDERD.


http:rl'RSl1A:-.IT

Genentech’s right to negotiate pursuant to Scction 6.2. The forcgoing license does not include
any right of Exelixis to grant or authorize sublicenses, or to have any activities within
Section 5.2(b)(i} pertormed on its behalf].

(¢} Screening License. Genentech agrees to grant and hereby grants {on
behalf of itsclf and its Affiliates) Exelixis a worldwide, non-exclusive, royalty-bearing license,
under the Yale Patents to the extent exclusively licensed 1o Genentech under Section 5.1 above,
to screen Small Molecule Compounds against the Collaboration Targets. The foregoing license
does not include the right to grant or authorize sublicenses, or to have any screening activities
performed on its behalf.

53  Information and Know-How. The Parties understand and agree that ncither
Party is required to provide the other with any Information other than Information cither
expressly required to be provided, Information to which access is expressly provided or required,
or Information created pursuant to the Research Plan. Without limiting the foregoing, neither
Party 1s required (o provide to the other any Information regarding [purification and
manufacturing processes for biologics].

54  No Additional Licenses. Except as expressly provided in Sections 5.1 and 5.2,
nothing shall grant either Party any right, title or interest in and to the intellectual property rights
of the other Party (cither expressly or by implication or estoppel).

6. GENENTECH AND EXELIXIS NEGOTIATION RIGHTS

6.1 Exelixis [Third Party Commercialization Partner]. Notwithstanding the
limitations on Exelixis® license under Section 5.2(b}), Exclixis may [work with a Third Party to
commercialize an Exelixis Reagent Product developed by Exelixis within the scope of the
license in Section 3.2(b}(1)], but only (a) [after approval by the FDA of an MAA], or (b) [if the
Exelixis Reagent Product is no longer subject to Section 6.2 (Genentech’s Right to Negotiate}].
Whether or not Exelixis has an obligation or Genentech has a right under Section 6.2 below,
[Exelixis™ arrangement with that Third Party] is subject to the conditions in Section 6.3 below,

6.2  Genentech Right to Negotiate.

{a)  Notice by Lxelixis. 1f Exclixis intends 1o work with a Third Pany to
develop or commercialize an Exclixis Reagent Product, then unless Exelixis already has
[obtained approval from the FDA of an MAA without working with a Third Party], Exelixis first
shall offer such opportunity to Genentech by providing written notice to Genentech. That notice
must include all of the following: (i) the identity of the Exelixis Reagent Product: (ii) [the
biological target or mechanism of action of that Exelixis Reagent Product]: and (iii) the
indication(s) for which the Exelixis Reagent Product is being developed.  After Genentech's
receipt of the notice, Genentech may request additional information, and Exclixis shall make
available to Genentech, in a reasonable manner and at a convenient location: (x) [if any filings
have been made with the FDA or other regulatory body with respect to that Exelixis Reagent
Product,] then a copy of all such items; (y} [any estimates then in Exelixis’ possession regarding
the potential market for or price for the Exelixis Reagent Product that arc available for provision
to Genentech, subject to Exelixis™ obligations to Third Partics]; and (2) [any development plans
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or development budgets created by Exelixis, again subject to Exelixis’ obligations to Third
Parties]. In addition to the foregoing information, during the {thirty (30)] days after Genentech
receives that notice, Exelixis shall respond promptly to Genentech’s reasonable inquiries
regarding that Exelixis Reagent Product.

(b} Designation by Genentech. At any time during the [thirty (30)] days after
Exelixis provides notice to Genentech under Section 6.2(a) above, Genentech may inform
Exelixis, in writing, that it wishes to ncgotiate the terms on which Exelixis and Genentech would
work together to develop and commercialize any Exelixis Reagent Product.  If Genentech
declines in writing to negotiate such terms. then Exelixis is free to work with a Third Party to
further develop and to commercialize that Exelixis Reagent Product, but subject to the terms of
Scction 6.3. If Genentech does not decline in writing to negotiate such terms, then the Parties
shall negotiate in good faith exclusively for [ninety (90}] days the terms on which Exelixis and
Genentech would work together to develop and commercialize that Exelixis Reagent Product. If
the Parties are unable to agree on terms prior to the end of the [ninety (90)]-day negotiation
period, then Exelixis is free to work with a Third Party 1o develop and commercialize that
Exclixis Reagent Product, but subject to the terms of Scetion 6.3. In addition, Exelixis’
obligation to provide notice under Section 6.2(a) and Genentech’s right to negotiate the terms on
which Exelixis and Genentech would work together to develop and commercialize any Exelixis
Reagent Product under this Section 6.2(b} extends [only for the first ten {10) years after the end
of the Research Term (where years, for purposes of this Section 6.2(b) only, are measured as
twelve (12)-month periods, whether or not those periods correspond to calendar years)].

6.3  Terms for Third Party Partner for Exelixis Reagent Products. Exelixis may
work with a Third Party with respect to any particular Exelixis Reagent Product no longer
subject to either the notice requirements of Section 6.2(a) or Genentech's rights under
Section 6.2{b}, and further may disclose to that Third Party Confidential Information of
Genentech related to Collaboration Assays and Collaboration Reagents, solely as necessary to
further develop and to commercialize that Exelixis Reagent Product, subject to the following
three {3) conditions: {a) Exelixis’ agreement with that Third Party must include [both (1) terms
and conditions that arc substantially as protective of Genentech’s Confidential Information as are
the terms and conditions of this Agreement and (ii) terms requiring any inventions or any
intellectual property rights (including Patents) in and to those inventions that are created in such
¢collaboration, and that would be within the definition of “Follow-On Exelixis Inventicons” or
“Follow-On Exelixis [P” if made by Exelixis, are owned by Exelixis}: (b} Exelixis shall [remain
primarily liable and rcsponsible for the performance of all of its obligations under this
Agreement and for causing such Third Party to act in a manner consistent herewithi; and (¢} [any
inventions or any intellectual property rights (including Patents) in and to those inventions that
are created pursuant to that arrangement, that would be within the definition of “Follow-On
Exelixis Inventions™ or “Follow-On Exelixis IP” if made by Exelixis, are subject to the terms of
this Agreement as if they were Follow-On Exelixis Inventions and Follow-On Exelixis IP].

6.4  Exelixis Right to Negotiate.

{a) Notice by Genentech. If Genentech intends to sublicense to a Third Party
Genentech’s rights to develop or comumnercialize a Profit Share Product in the United States, then
Genentech first shall offer such opportunity to Exelixis by providing written notice to Exclixis.
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That notice must include all of the following: (i} the identity of the Profit Share Product; (ii} [the
biological target or mechanism of action of that Profit Share Product]; and (iii) if Genentech is
developing that Profit Sharc Product for [additional indications in the United States]. then the
[indication(s) for which the Profit Sharc Product is being developed or commercialized in the
United States]. After Exclixis’ receipt of the notice, Exelixis may request additional information,
and Gencniech shall make available to Exelixis, in a reasonable manner and at a convenient
location, the following information to the extent it relates to the United Stales: (x) [a copy of all
regulatory filings in the United States not previously provided to Exelixis]; (v} [any estimates
then in Genentech’s possession regarding the polential market for or price for the Profit Share
Product that are available for provision to Exelixis, subject to Genentech’s obligations to Third
Parties]; and (z} [any development plans or development budgets created by Genentech for
development activities not yel undertaken or completed, again subject to Genentech's obligations
to Third Parties]. [n addition to the forcgoing information, during the [thirty (30}] days after
Exelixis receives that notice, Genentech shall respond promptly to Exelixis’ reasonable inquiries
regarding that Profit Share Product.

(b}  Designation by Exelixis. At any time during the [thirty (30}] days afler
Genentech provides notice to Exelixis under Section 6.4{a) above, Exelixis may inform
Genentech, in writing, that 1t wishes to negotiale the terms on which Genentech would sublicense
to Exelixis Genentech’s rights 1o develop or commercialize that Profit Share Product in the
United States. If Exelixis declines in writing to negotiate such terms, then Genentech is free to
ofter a Third Party the opportunity lo negotiate the lerms of a sublicense (o Genentech’s righls to
develop or commercialize that Profit Share Product in the United States. If Exclixis does not
decline in writing (0 negotiate such terms, then the Parties shall negotiate in good faith
cxclusively for [ninety {90}] days the terms on which Exclixis would sublicense Genentech’s
rights to develop or commercialize that Profit Share Product in the United States. If the Parties
arc unable to agree on terms prior to the end of the |nincty {90}]-day negotiation period, then
Genentech 1s free to offer a Thied Party the opportunity 1o negotiate the terms of a sublicense to
Genentech’s rights to develop or commercialize that Profit Share Product in the United States.
In addition. Genentech’s obligation to provide notice under Scction 6.4(a) and Exelixis’ right to
negotiate the terms on which Exelixis would acquire a sublicense to Genentech's rights to
develop or commercialize a Profit Share Product under this Scction 6.4(b) extends [only for the
first ten (10} ycars after the end of the Resecarch Term (where years, for purposes of this
Section 6.4(b} only, are measured as twelve (12)-month periods, whether or not those periods
correspond to calendar years)].

7. COMPENSATION

7.1  Upfront Fee. Genentech shall pay Exclixis a one-time fee of |seven million
dollars ($7,000,000)] within thirty (30} days after the Effective Date. Such fee shall be
noncreditable and nonrefundable.

7.2 Research Support for the Research Plan. Genentech shall provide Exelixis
with a guaraniced [three million dollars ($3,000,000)] in Research Funding for each twelve {[2)
month period during the Research Term. Genentech has no obligation (o provide any Research
Funding in cxcess of the foregoing. The foregoing Research Funding is to be used for {a) FTEs
to the extent working on the Research Plan and for (b} the costs of work pertormed by Third
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Parties under the Research Plan on behalf of Exelixis, all as determined by the JRC pursuant to
Section 2.2. The rate for Exelixis FI'Es assigned to the Research Plan is a fully-burdened annual
rate of [three hundred thousand dollars ($300,000)] in the first year, to increase in subsequent
years of the Research Term by no more than the [Consumer Price Index {for the San Francisco,
California area as reported as of January Ist in such year when compared to the comparable
statistic for January Ist of the preceding year)|. Genentech shall pay to Exelixis the Research
Funding in equal quarterly payments, [in advance]. Within [thirty (30)] days after the Effective
Date, Genentech will make the first such quarterly payment {which, if prorated to coincide with
a calendar quarter, will causc the final quarterly payment also to be prorated). [Thereafter,
quarterly payments shall be made within thirty (30} days of the end of the calendar quarter prior
to the calendar quarter to which those payments apply (i.e., within thirty (30) days after the
beginning of the calendar quarter to which each payment of Research Funding applies)]. All
Research Funding paid by Genentech to Exelixis pursuant to this Section 7.2 shall be
noncreditable and nonrefundable.

7.3  Milestone Payments for Royalty Products. Genenmech shall pay Exelixis the
milestone payments set forth in the table below within [thirty (30)] days of each cccurrence (by
Genentech, or by its Affiliates or Sublicensees) of the milestone events described in
subsection (a) — (g) of the table below for each Licensed Product that, at the time the milestone
occurs, [is a Royalty Product and is Covered by the Yale Patents, by Exelixis® Sole
Collaboration IP, by Exelixis Research IP, or by Joint Collaboration IP}L. Such milestone
payments are payable [only for Royalty Products that are not Diagnosiics, and further ure
payable only once per Royalty Product, even if subsequently a different Royalty Product with
the same Collaboration Target Activity or a combination of a Royalty Product with another
product or service would achieve the same milestone event]. Milestones arc not payable for
Licensed Preducts that are [Profit Share Products or for Genentech Screening Products]. All
milestone payments shall be nonrefundable and noncreditable.

Milestone Events Amounts

{a} [First dosing of first patient in a [$2,000,000]
Phase I Clinical Trial with a Royalty
Product.]
{b} [First dosing of first patient in a [$5.000,000]
Phase III Clinical Trial with a Royalty
Product.]
(¢) fFirst MAA submission in the [$5,000,000]
United States for a Royalty Product.]
(d) [First approval of an MAA in the [$10,000,000]
United States for a Royalty Product. ]
{e) |First approval of an MAA ina [$5,000,0001
European Major Market Country* for 4
Royalty Product. ] )
(1) [Additional approval of an MAA in [$7.000,000]
the United States for an Oncology
indication that is not the basis of the
first approval for a Royalty Product.]
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{g) [Additional approval of an MAA in  [$5,000.000]
the United States for a non-Oncology

indication that is not the basis of the

first approval for a Royalty Product.]

* A European Major Market Country is the [United Kingdom, France or Germany].

7.4  Royalties for Royalty Products. The following royalties are payable on Royalty
Products. In no event are such rovalties pavable for {Genentech Screening Products or Profit
Share Products], and in no event shail a Licensed Produet be [simultaneously a Royaity Product
and a Profit Share Product, or simultancously a Licensed Product and a Genentech Screening
Product.]

(a) Clasy I Claims, Subject to Section 7.8, on & Rovalty Product-by-Royalty
Product and a country-by-country basis, Genentech shail pay Exelixis royaltics equal to [four
percent (4%)] of the Net Sales that occur during the Royalty Term for each sale of a Royalty
Product Covered by any Class I Claim in the country of sale.

{b) Class H Claims. Subject to Scction 7.8, on a Royalty Product-by-Royalty
Product and a country-by-country basis, Genentech shall pay Exclixis royalties equal to [two
percent (2%)] of the Net Sales that occur during the Royalty Term for each sale of a Royalty
Product Covered by any Class Il Claim in the country of sale.

{c} {Know-How]. Subject to Section 7.8, on a Royalty Product-by-Royalty
Product and country-by-country basis, Genentech shall pay Exelixis royalties equal to [two
percent (2%)] of the Net Sales that occur during the Royalty Term for each Royalty Product
Covered by [Exclixis Know-How, Exelixis Sole Collaboration 1P (other than Patents) or Yale
Know-How].

(d) Generally. [The royalty rates set forth in Sections 7.4(a)-(c) are additive
for each Royalty Product. For example, if a given Royalty Product is Covered by a Class |
Claim, a Class II Claim and Exelixis Know-How in a country, then Genentech would pay
Exelixis royalties equal to cight percent (8%} of the Net Sales of such Royalty Product in that
country {i.e., four percent (4%} for the Class I Claim, two percent (2%) for the Class 1T Claim
and two percent {2%) for Exelixis Know-How); and if a given Royalty Product 1s covered by a
Class II Claim and Exelixis Know-How in a country, then Genentech would pay Exelixis
royalties equal to four percent (4%} of the Net Sales of such Royalty Product in that country. If a
Royalty Product was, but no longer is, Covered by either a Class I Claim or Class IT Claim, and
less than ten (10) years has elapscd since the First Commercial Sale of that particular Royalty
Product, then Genentech would pay royalties equal to two percent {(2%) of the Net Sales of such
Royalty Product in each country in which there 1s no Class I Claim or Class II Claim Covering
that Royalty Product].

7.5  Royvalties Paid by Genentech for Genentech Screening Products. On a
Genentech Screening Product-by-Genentech Screening Product and country-by-country basis,
Genentech shall pay Exelixis royalties equal 1o [two percent {2%)| of the Net Sales of such
Genentech Screening Product in that country during the Royalty Term.
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7.6  Royalties Paid by Exelixis for Exelixis Screening Products. On an Exelixis
Screening Product-by-Exelixis Screening Product and country-by-country basis, Exelixis shall
pay Genentech royalties equal to [two percent (2%)| of the Net Sales of such Exelixis Screening
Product in that country during the Royalty Term.

7.7 Royalties Paid by FExelixis for Exelixis Reagent Products. On an Exelixis
Reagent Product-by-Exelixis Reagent Product and country-by-country basis, Exelixis shall pay
Genentech royaltics cqual to [two percent (2%)] of the Net Sales of such Exelixis Reagent
Product in that country during the Royalty Term.

7.8  Third Party Patent Payments.

(a) Genentech Reduction for Third Party Patents. During [the term of this
Agreement,] if [Genentech] determines that [the development and commercialization of a
Royalty Product] requires a licensc 1o a Third Party’s Patents that Cover |the composition of a
Collaboration Target or the use of a Collaboration Target], then Genentech may deduct up to
[fifty percent (50%)] of the amount of any royaities or other fees paid to such Third Party from
the amounts otherwisc due to Exelixis under Section 7.4 of this Agreement, to the cxtent such
fees arc paid by Genentech for a license of the foregoing scope; provided, however, in no event
shall such deduction reduce the royailty rate otherwise payable to Exelixis below the greater of:
{1} [fifty percent (50%) of the applicable royalty rate]; or (ii) [a royalty rate of two percent (2%)
of Net Sales].

(b} Genentech Reduction for |Exelixis] Additional Patents. During [the term
of this Agreement], if [the Partics] determine that a license under any Patents [Conirolled by
Exelixis, at any time after the Effective Date, and not included within the Exelixis Research IP,
the Yale Licensed IP or the Collaboration IP are necessary for the research, development, or
commercialization of a Licensed Product] {"|Exelixis] Additional Patents™), then, to the extent
Genentech pays royalties or other fees [to Exelixis] for a license of the foregoing scope under the
|Exelixis] Additional Patents, Genentech may deduct up to [fifty percent (50%)] of the amount
of such royalties or other fees paid [to Exelixis] from the amounts otherwise due to Exelixis
under Section 7.4; provided, however, in no event shall such deduction reduce the royalty rate
otherwise payable to Exelixis below the greater of: (i) [fifiy pereent {50%) of the applicable
royalty ratel; or (ii} [a royalty ratc of two percent (2% of Net Sales].

7.9  Sublicenses. If a Commercializing Party is authorized to grant and does grant
licenses or sublicenses to its Sublicensees, then the Commercializing Party or its Affiliates shall
pay to the non-Commercializing Party. with respect to sales of royalty-bearing products,
royalties as if such sales of the Sublicensce were Net Sales of the Commercializing Party or its
Affiliates; provided that the Commercializing Party shall use Diligent Efforts to ensure that the
definition of *Net Sales™ set forth in the agreement between the Commercializing Party and that
Sublicensee is consistent with Net Sales as defined in this Agreement, and in any event “Net
Sales™ will be the amount reported to the Commerciahizing Party by its Sublicensee.

7.10 Rovalty Reports. Within [forty-five (45)] days after the end of the calendar
quarter 1n which the First Commercial Sale of a royalty-bearing product in any country occurs,
and within {forty-five (45)] days after the end of cach calendar quarter thercafter, the
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Commercializing Party shall send to the other Party: {1} a payment of ali royalties owed for such
quarter; and (ii) a repornt of Net Sales of any products for which a royalty is payable, in sufficient
detail to permit confirmation of the accuracy of the royalty payment made, including the number
of such products sold, Net Sales. the royalties payable {in dollars), the method used to calculate
the royalty, and the exchange rates used. The Commercializing Party shall keep for [three (3)]
years from the date of each payment of royalties complete and accurate records of sales of each
product for which a royalty is payable, in sufficient detail to allow the royalties aceruing to be
determined accurately. The Commercializing Party shall maintain all records as rcasonably
required for GAAP. All royalty payments shall be nonretfundable and noncreditable {except to
the exient provided in Section 7.14).

7.11  Profit and Loss Sharing for Profit Share Products.

(a) Generally. For all Licensed Products that are Profit Share Products, in
lieu of milestone and royalty payments under the terms of Sections 7.3 - 7.8 above, Genentech
and Exelixis will share Operating Profits (L.osses) in accordance with the Cost Sharing Ratio,
and as further detailed in the Financial Appendix. Reporting obligations for Profit Share
Products also are set forth in the Financial Appendix; however, Section 7.13 and Scction 7,14 of
this Agreement apply equally to Profit Share Products and Royalty Products (and, if applicable,
Genentech Screening Products),

(b)  Financial Appendix. Terms describing calculatons and reporting of
Operating Profits {Losses) are set forth in the Financial Appendix. The Financial Appendix is
applicable 10 revenucs and expenses by a Party in the United States. For revenues and cxpenses
by a Sublicensee, the definitions may need to be modified to comply with changes to GAAP or
to comply with ex-U.S. financial accounting standards. Any such modification, however. will be
consistent with the agreed Cost Sharing Ratio and with the material concepts in the existing
Financial Appendix.

(c} Payment on Initial Designation. Where mmtial designation of a Profit
Share Product requires reimbursement of Development Costs, Genentech will provide a written
request with appropriate supporting documents, and Exelixis shall pay amounts owed within
jthirty (30h] days after receipt of that request.

7.12 Invoices for Research Funding. For the Research Funding to be paid by
Genentech, Exelixis shall provide an invoice to Genentech, no more than [thirty (30)] days in
advance of the date such amount is due. Genentech shall pay the amount of the invoice within
[thirty (30}] days after receipt. For clarity, invoices are not required for royalties or for
milestone payments.

7.13  Additional Financial Terms Applicable to a Commercializing Party.

(a) Currency. All references 10 “dollars” or “§” means the [egal currency of
the United States. All amounts due by one Party to the other under this Agreement shall be paid
in U.S. dollars by wire transfer in immediately available funds, or by check if requested by the
payee, and shall be made where directed by that payce. With respect to amounts invoiced in a
currency other than dollars, all such amounts shall be expressed both in the currency in which the
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amount was invoiced and in the dollar equivalent. The dollar equivalent shall be, calculated
using, where Genentech 1s the payor, [Genentech’s then-current standard exchange rate
methodology applied in its external reporting] using the exchange rate in effect on the last day of
business for a given calendar quarter in which the Net Sales are made or the Operating Profits
{Losses) incurred, as published by Reuters. The dollar equivalent shall be calculated using,
where Exelixis is the payor, [Exelixis’ then-current standard exchange rate methodology applied
in its external reporting] using the exchange rate in effect on the last day of business for a given
calendar quarter in which the Net Sales are made. as published by Reuters.

(h) Withholding of Tuxes. The Commercializing Party (or Genentech in the
case of Research Funding) may withhold from payments due to the other Party amounts for
payment of any withholding tax that is required by law to be puid to any taxing authority with
respeet to such payments. The Party that has withheld that tax shall provide to the other Party all
relevant documents and correspondence, and shall also provide to the Party from wht e paym®ht
that tax was withheld any other cooperation or assistance on 4 reasonable basis .s may be
necessary to enable that Party subject to withholding to claim exemption from such withholding
taxes and to recerve a full refund of such withholding tax or claim a foreign tax credit. The Party
that has withheld the tax shall give proper evidence {rom time to time as (o the payment of such
tax. The Parties agree to cooperate with each other, in the event a Party seeks deductions under
any double taxation or other similar treaty or agreement from time to time in force.,

{c) Late Payments. Any amounts [not paid within fifteen (15) days after the
date due under this Agreement| shall be subject to interest from the foregoing date through and
including the date upon which payment is received, culculated at the Interest Rate.

(dy  Blocked Currency. If, at any time, legal restrictions prevent the prompt
remittance of part or all royalties with respect to any country where the relevant product is sold,
payment shall be made through such lawfnl means or methods as the Party paying may
determine. When in any country, the law or regulations prohibit both the transmittal and deposit
of royalties or other payments for Net Sales, or for a share of Operating Profits (Losses) in such
country: amounts shall continue to be reported but payment will be suspended for as long as such
prohibition is in effect. As soon as such prohibition ceases to be in effect, all amounts that would
have been obligated to be transmitted or deposited, but for the prohibition, shalt forthwith be
deposited or transmitted promptly.

7.14 Records and Audit. The Commercializing Party shall keep full, true and
accurate books of account containing all particulars that may be necessary for the purposc of
showing Net Sales and demonstrating the calculation of royalties or, for Profit Share Products,
for the purpose of showing Operating Profits {Losscs) and demonstrating the calculation of
amounts under the Cost Sharing Ratio. Such books of account and the supporting data and other
records shall be kept at the principal place of business of the Commercializing Party. The non-
Commercializing Party shall have the right, for a period of [three (3}] vears after receiving any
report or statement with respect to amounts due and payable. to appoint an internationally-
recognized independent accounting firm reasonably acceptable to the Commercializing Party to
inspect the relevant records of the Commercializing Party {as to its own accounts or o those of
the Commercializing Party’s Affiliates} to verify such reports. statements, records or books of
accounts, as applicable. Such accounting firm {and any individuals, if applicable) must execute
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a confidential disclosure agreement with the Commercializing Party (i.c., the Pany being
audited), or be subject to terms governing non-use and non-disclosure that the Commercializing
Party has agreed in writing are acceptable. The Commercializing Party or its Affiliates shall
make its records available for inspection by the auditor during regular business hours at such
place or places where such records are custemarily kept, upon receipt at least [twenty (20)] days
wrilten advance notice from the non-Commercializing Party, solely to verify the accuracy of the
Commercializing Party’s reports provided under this Agreement. Such inspection right shall not
be exercised more than [once in any calendar year] nor more frequentiy than [once with respect
to records covering any specific period of time]. The independent accountant will be instructed
to provide an audit report containing the conclusions of such independent accountant regarding
the audit, and specifying whether the amounts paid were correct, and, if incorrect, the amount of
any underpayment or ¢verpayment. ‘The independent accountant further will be instructed to
provide that audit report first to the Commercializing Party (i.e., the Party being audited), and
will be further instructed to [redact any proprietary information of the Commercializing Party
not relevant to the calculation of royalties or the calenlation of Operating Profits (Losses) prior
to providing that audit report to the non-Commercializing Party]. Such audit report shall be
deemed to be Confidential Information of the Party subject to the audit. If such report shows
any underpayment, then, within [thirty (30}] days after the audited Party’s receipt of such report,
the audited Party shall remit to the other Party the amount of the undisputed underpavment plus
any applicable interest pursuant to Section 7.13(c}).  If the audit report shows an overpayment,
then the audited Party may [take the amount of the overpavment as a credit toward future
payments]. Audit reports are [not a final determination of amounts due as the audited Party may
subject amounts in dispute to arbitration under Section 13.3, except that the audited Party shall
bear the [ull cost of the arbitration filing, the hearing fees and the arbitrator, unless the other
Party loses such arbitration, in which case such other Party shall reimburse the audited Party for
the full cost of the arbitration filing, the hearing fees and the arbitrator]. If the total amount of
any underpayment [{as agreed to by the audited Party or as determined by such arbitrator}|
cxceeds [five percent (5%} of the amount previously paid by the audited Party to the other Party
for the period subject to audit, then the audited Party shall pay the rcasonable costs for the audit.

8. INTELLECTUAL PROPERTY

8.1 Costs for Yale Licensed IP. During [the term of this Agreement], [Exelixis]
shall be responsible for paying any costs associated with the Yale Licensed TP, including,
without limitation, costs due under the Yale Agreement, which costs include but are not limited
to royalties, milestone payments, sublicensing fees, and patent costs {as applicable).

8.2  Ownership. Inventorship of any Collaboration Invention (and the associated
Collaboration IP) will be determined in accordunce with rules of inventorship under U.S. patent
laws, and any other federal laws consistent with U.S. patent laws. Except as otherwise described
herein, and subject 1o the licenses granted under this Agreement, each Party shall own the entire
right, title and interest in and to any and all Collaboration Inventions (and the associated
Collaboration IP} for which the inventors arc solely its employees or agents. Subject to the
licenses granted undcr this Agreement, Genentech and Exelixis shall each own an undivided
one-half (1/2) interest, without duty of accounting, 1 and to any and all Collaboration Inventions
and associated Collaboration IP for which employees or agents of both Puarties are inventors.
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The Parties shall co-operate with cach other to prepare and exccute all affidavits, assignments or
documents required Lo effect the ownership rights described in this Section 8.2.

8.3  Disclosure. During the period beginning on the start of the Research Term and
cnding [one year after the cxpiration of the Research Term]. Exclixis shall inform Genentech
{through the JRC if existing, otherwise in accordance with the notice provisions of the
Agreement) within [sixty (60)] days after the end of each quarter describing any Collaboration
Invention of which it became aware during the prior quarter that it believes may be patentable.

8.4 Patent Prosecution and Maintenance.

{a) Genentech Licensed Patents and Genentech's Sole Collaboration Patents.
Genentech shall control the preparation, filing, prosecution, extension and maintenance of any
Genentech Licensed Patents and Genentech’s Sole Collaboration Patents, at [Genentech’s sole
cxpensel.

(b  Exelixis Research Patents. Exelixis shall control the preparation, filing,
prosecution, extension and maintenance of any Exelixis Research Patents, at [Exelixis® sole
cxpensel.

(c) Yale Patents.  Using [outside counsc]], Exelixis shall control the
preparation, filing, prosccution, extension and maintenance of all Yale Patents, at [Exelixis® sole
expense]. Exelixis shall: {1) keep Genentech promptly informed as to the f{iling, prosecution,
maintenance and cxtension of those Yale Patents. such that Genentech has reasonable time to
review and comment upon any documents intended for submission to any patent office;
(ii) furnish to Genentech (subject to reimbursement by Genentech of Exelixis® out of pocket
costs for copying) copies of documents relevant to any such filing, prosecution, maintenance and
extension, including copies of any Patent Office, foreign associate. and outside counsel
correspondence, where appropriate; and {iii} consider incorporating reasonable comments of
Genentech on documents filed with any patent office which would affect Genentech's rights
hereunder. With respect to only those Yale Patents that [are related to a Licensed Product]
(“Relevant Yale Patents™), if Exelixis clects not to file, prosecute, maintain or cxtend any
Relevant Yale Patent in any country, not to pay any fee related thereto, or not to incorporate
Genentech’s reasonable comments, for such a Relevant Yale Patent, then Exelixis shall promptly
notify Genentech in writing of such election (but in no case later than [thirty {30)] days prior 1o
any required action relating to the filing, prosecution, maintenance or extension of such Relevant
Yale Patent). In that event, Genentech may clect in writing, subject to the terms of the Yale
Agreement, to take over from Exelixis and thereafter control {as between Exelixis and
Genentcch), the filing, prosecution, maintenance or extension of any such Relevant Yale Patents,
at [Genentech’s own expense]. If Genentech makes the foregoing election, then [for those
Relevant Yale Patents subject to the election, Exelixis hereby authorizes Genentech to work
directly with Yalc (and any cutside counsel working on such prosecution) with respect to filing,
prosecution, maintenance and extension. In that circumstance and for those Relevant Yale
Patents, as between Exelixis and Genentech,] Exelixis shall have no right to file, prosecute,
maintain or extend those Relevant Yalc Patents. and Exelixis shall not exercise any rights it may
have with respect to the foregoing under the Yale Agreement, unless so directed by Genentech,
Genentech shall keep Exclixis reasonably informed as to the filing, prosecution, maintenance and
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extension of any such Relevant Yale Patent, and as between Genentech and Exelixis, Genentech
shall have the sole right 1o enforce. and Exelixis shall no longer have the right to enforce, such
Relevant Yalc Patent under Scction 8.5,

{d) Joint Collaboration Putents and Exelixis’ Sole Colluboration Patenss.
Using [mutually agreed upon cutside counscl], Genentech shall control the preparation, filing,
prosecution, extension and maintenance of any Joint Collaboration Patents or Exelixis™ Sole
Collaboration Patents. The foregoing is at [Genentech’s sole expense]: however, to the extent
the expenses are related to a Profit Share Product, then [Genentech] reserves the right to include
such expense as a cost within Operating Profits {Losscs) for that Profit Share Product.
Genentech shall: (1) keep Exelixis prompily informed as to the filing, prosecution, maintenance
and extension of such Joint Collaboration Patents or Exelixis® Sole Collaboration Patents, such
that Exelixis has reasonable time to review and comment upon any documents intended for
submission to any patent office; (it} [urnish to Exelixis (subject to reimbursement by Exelixis of
Genentech's out of pocket costs) copies ol documents relevant 1o any such filing, prosecution,
maintenance and extension including copies of any Patent Office. foreign associate, and outside
counsel correspondence. where appropriate; and (iii) reasonably consider incorporating
comments of Exelixis on documents filed with any patent office which would affect Exelixis’
rights hereunder. If Genentech elects not to file, prosecute, maintain or cxtend any Joint
Collaboration Patent or Exelixis™ Sole Collaboration Patent in any country, or pay any fee related
thereto, then Genentech shall promptly notify Exelixis in writing of such election (but in no case
later than [sixty {60)] days prior to any required action rclating to the filing, prosecution,
maintepance or extension of such Patent). In that event, Exelixis may elect in writing to take
over from Genentech, and thereafter control the filing, prosecution, maintenance or extension of
any such Patent, at [Exelixis’ own expense]. [t Exelixis makes the forepoing election, then for
those Patents subject to the election, Exelixis shall control the preparation, filing, prosecution,
extension and maintenance of such Patents at its own expense. In that circumstance, Exelixis
shall keep Genentech reasonably informed as to the filing, prosecution. maintenance and
extension of cach such Patent, and Genentech shall no longer have the right to enforce such Joint
Collaboration Patent or such Exelixis® Sole Collaboration Patent {as applicable) under
Section 8.5.

8.5 Enforcement.

{a) Enforcement by Genentech of Genentech Licensed IP and Genentech's
Sole Collaboration Patents. As between Genentech and Exelixis, Genentech has the sole right to
take actions to terminate infringement without litigation, to institute an action or proceeding for
enforcement, and to settle or continue prosecution of that action or proceeding with respect to
Genentech Licensed IP or Genentech’s Sole Collaboration Paients. Any amounts obtained by
Genentech as damages or settlement of such action or proceeding [belong solely to Genentechl].

(b}  Enforcement by Lxelixis of Exelixis Research IP. As between Genentech
and Exelixis, Exelixis has the sole night to take actions to terminate infringement without
litigation, to institute an action or proceeding for enforcement. and to settle or continue
prosecution of that action or proceeding with respect to Exelixis Rescarch [P.  Any amounts
obtained by Exelixis as damages or settlement of such action or proceeding |[belong solely to
Exelixis].
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{c) Notices and Consultation. Subject to the Parties cxecuting a joint defense
agrecment of agreeing that no such agreement is required, the Parties shall consult in good faith
as to potential strategy or strategies to manage infringement by Third Parties of the Yale Patents,
Joint Collaboration Patents and Exelixis™ Sole Collaboration Patents.

{d) Enforcement by Genentech of Yale Licensed IP. 1f there is any
infringement, suspected infringement or alleged infringement by a Third Party of the Yale
Licensed IP [as related to a Licensed Product] (“Yale Product Infringement™), then each Panty
may provide notification to the other and engage in consultations pursuant to Section 8.5(c}.
Subject to the terms of Section 8.5(c) and this Section 8.5{d), as between Exelixis and
Genentech, Genentech has the sole right to institute, maintain, prosecute or settle an action or
procecding for enforcement of the Yale Licensed IP [as related to a Licensed Product], to take
actions to terminate infringement of the Yale Licensed IP without litigation, or to otherwise
defend the Yale Licensed IP against infringement or interference by Third Parties (“Yale
Infringement Action™). To the extent Exelixis has rights under the Yale Agreement to
undertake any Yale Infringement Action, Exelixis hereby autherizes Genentech to exercise thosc
rights, and shall not itself excrcise such rights without advance written authorization from
Genentech. Exclixis promptly shall provide to Genentech any communication Exelixis may
receive from the entities identified as “Licensors™ in the Yale Agreement if such communication
regards a Yalc Infringement Action. It Genentech undertakes any Yale Infringement Action,
then, as between Genentech and Exelixis: {1} Genentech will bear the costs and ¢xpenses of that
Yale Infringement Action; (it} Genentech will solely control the conduct and strategy of that
Yale Infringement Action; (iil} Exelixis will exccute all papers and perform such other acts as
may be reasonably required (including consent to be joined as a nominal Party plaintiff in a legal
action or proceeding) tor Genentech to undertake and maintain such Yale Intringement Action;
and |(iv) Genentech shall reimburse Exelixis for its our-of-pocket expenses for providing
assistance pursuant to (iii}]. In addition to the foregoing, if the Yale Infringement Action
undertaken includes a legal action or proceeding, then: (x) Genentech shall inform the cntities
identified as “Liccnsors™ under the Yale Agrcement or, at Genentech’s option and request.
Exclixis shall provide to the Licensors information provided by Genentech for that purpose; and
{y) Exelixis may, at its option and at its own expense, be represented in an such action or
proceeding by counsel of its choice. Any damages or other recovery from a Yale Infringement
Action undertaken by Genentech pursuant to this Section 8.5(d) |must be used first to pay any
amounts required to be paid to the Licensors for such recovery (excluding amounts for royalties
or milestones (which are Exelixis’ responsibility pursuant to Section 8.1 of this Agreement)) and
second to reimburse the Parties’ own legal expenses (including, if any, the costs of Exelixis’
scparate counsel}]. Any remainder shall be allocated as follows: [(A)if the Yale Product
Infringement is with respect to a Royalty Product, such amount will be treated as Genentech’s
Net Sales and subject to payment of the following royaltics: a royalty of six percent (6%} if the
infringed claims were Class I Claims, a royalty of four percent (4% if the infringed claims were
Class Il Claims, or a royalty of cight percent (8%) if the infringed claims were Class I Claims
and Class 1l Claims]; and {B) if the Yale Product Infringement is with respect t¢ a Profit Share
Product, such amount will be shared between the Parties according to the applicable Cost
Sharing Ratio.

(e) Enforcement by Genentech of foint Collaboration IP and Exelixis' Sole
Cofiaboration IP. 1f there is any infringement, suspected infringement or alleged infringement
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by a Third Party of the Joint Collaboration IP or Exelixis™ Sole Collaboration IP, then each Party
may provide notification to the other and engage in consultations pursuant to Section 8.5(¢).
Subject to the terms of Section 8.5(c) and this Section 8.5(e). Genentech has the sole right to
institute, maintain, prosecute or settle an action or proceeding for enforcement of the Joint
Collaboration IP or Exelixis’ Solc Collaboration IP, to tuke actions to terminate infringement of
such Joint Collaboration IP or Exelixis™ Sole Collaboration IP without litigation, or to otherwise
defend such Joint Collaboration 1P or Exelixis® Sole Collaboration P against infringement or
interference by Third Partics (“Collaboration IP Infringement Action™). If Genentech
undertakes any Collaboration IP Infringement Action, then: (i) Gencntech will bear the costs and
expenses of that Collaboration IP Infringement Action; (ii} Genentech will solely control the
conduct and strategy of that Collaboration IP Infringement Action; (i1} Exelixis will cxecute all
papers and perform such other acts as may be reasonably required (including consent to be
joined as a nominal Party plaintiff in a legal action or proceeding) for Genentech to undertake
and maintain such Collaboration IP Infringement Action; and {iv} Genentech shall reimburse
Exclixis for its out-of-pockel expenses for providing assistance pursuant to (iii). In addition to
the foregoing, if the Collaboration IP Infringement Action undertaken includes a legal action or
proceeding, then: (x) Genentech shall so inform Exelixis; and (y} Exelixis may, al ils option and
at its own cxpense, be represented in such an action or proceeding by counsel of its choice. Any
damages or other recovery from a Colluboration TP Infringement Action undertaken by
Genentech pursuant to this Section 8.5(e) [must be used first to reimbursc the Parties’ own legal
expenses (including, if any, the cosis of Exelixis™ separate counsel}]. Any remainder shail be
allocated as follows: (A} if the Collaboration 1P Infringement Action is with respect to a Royalty
Product, [such amount will be treated as Gepentech’s Net Sales and subject to payment of the
following royalties: a royalty of six percent (6%) if the infringed claims were Class | Claims, a
royalty of four percent (4% if the infringed claims were Class Il Claims, or a royalty of eight
percent (8%) if the infringed claims were Class [ Claims and Class II Claims]; and (B} if the
Collaboration IP Infringement Action is with respect to a Profit Share Product, such amount will
be shared between the Parties according to the applicable Cost Sharing Ratio.

8.6 Trademarks. Genentech and its Affiliates will be responsible for, and shall have
sole discretion in, selecting trademarks for the use on or in connection with the Licensed
Products. Genentech and its Athiliates will be responsible for registration of such trademarks
and will be the sole owner of such trademarks. For the aveidance of doubt, trademarks,
including those created hereunder, are not included in the definition of Information.

8.7 Marking. Each Commercializing Party shall usc reasonable efforts to ascertain
whether, In any country, the failure to apply patent marking notices, whether for Exelixis
Screening Products, Exelixis Reagent Products, Genentech Screening Products or Licensed
Products, as applicable, would itsell be a violation of law for that country. If such fatlure would
be a violation of the applicable law, then the Commercializing Party shall, to the extent feasible
and practical, apply patent marking notices as necessary to avoid such violation in the country
where such product arc made, sold or used.

8.8  Non-Assert. Lxelixis shall not assert against Genentech, and shall not [grant any
Third Party any right to asscrt against Genentech], any infringement claims or actions for [the
making {and having made), using, selling, offering for sale or importing Licensed Products other
than Small Molecule Compounds], where such infringement claim or action is based on the
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Subject Claim, except to the extent Exelixis is obligated to do so by a Third Party ebligation
existing as of the Effective Date. For purposes of this Section 8.8, “Subject Claim” means
[claim one of U.S. Patent No. 6,436,629, issued August 20, 2002, “Modulating Angiogenesis”
{with named inventors Duocjia Pan, Hongbing Zhang, and Gerald M. Rubin), together with its
dependent claims {i.e., claims two through eight of the same U.S. Patent}, and the equivalent of
the foregoing claims in any counterparts or continuations of the forcgoing Patent].

g, CONFIDENTIALITY

9.1 Nondisclosure of Confidential Information. All Information disclosed by onc
Party to the other Party pursuant to this Agreement shall be “Confidential Information™ for all
purposes hereunder. The Parties agree that for a period of [ten (10)] years after the expiration or
carlier termination of this Agreement, a Party receiving Confidential Information of the other
Party will: (a) hold such Confidential Information in strict trust and confidence and not disclose
such Confidential Information to any Third Party without prior written consent of the other
Party, except for disclosures made in confidence to any Third Party under terms consistent with
this Agreemeni and made in furthcrance of this Agreement or of rights granted to a Party
herecunder; and (b) not use such other Party’s Confidential Information for any purpose except
those permitled by this Agreement, including, when Confidential Information constitutes
intellectual property licensed to a Party under this Agreement, the use of such Confidential
Information to the extent of that license.

9.2 Exceptions. The obligations in Section 9.1 shall not apply with respect to any
portion of the Confidential Information that the receiving Party can show by competent written
proof:

{a) Is publicly disclosed by the disclosing Party, cither before or after it is
disclosed to the receiving Party hereunder;

(b) Was known to the receiving Party. without obligation to keep it
confidential, prior to disclosure by the disclosing Party;

{c) Is subsequently disclosed to the recciving Panty by a Third Party lawfully
in possession thereof and without obligation to keep it confidential;

(d) Is published by a Third Party or otherwise becomes publicly available or
enters the public domain, without breach of this Agreement or any agreement between a Party
and such Third Party, cither before or after it is disclosed to the receiving Party; or

{e) Has been independently developed by employecs or contractors of the
receiving Party without use of Confidential Information.

4.3 Authorized Disclosure.

(a} Non-Financial Information; Information Other Than Agreement. Bach
Party may disclose the Confidential Information belonging to the other Party {(other than the
terms of this Agreement, which are subject to Scction 9.4 and other than financial information,

11 = CERTARN CONFIDENTIAL INFORMATICN CONTAINED 1% THIS DOCLMERT, MARKED BY BRACKETS, 15 FILED WITH THE SECURITIRS AND
EXCHANGE COMMISSION PLRSUANT To RULE 24p8-2 OF THR SRECURITIES EXCHANGE AUT OF 1933, AS AMENDED.


http:RR.\C'Kl'.fS

which is subject to Section 9.3(b}) to the extent such disclosure is reasonably necessary in the
following instances:

{i) Filing or prosecuting Patents relating to Collaboration Inventions
or Licensed Products;

(ii)  Sales litcrature or regulatory filings by a Commercializing Party,
as related to products for which licenses are granted under this Agrecment;

(ifi)  Prosecuting or defending litigation;

{iv)  Asrequired for performance under this Agreement, to such Party's
Affihates, employees, and consultants whose tasks are related to performance of this Agreement,
each of whom prior to disclosure must be bound by obligations of contidentiality and non-use at
least equivalent in scope to those set forth in this Article 9; and

{v) As required for performance under this Agreement, upon receipt of
permission from the disclosing Party, to potential collaborators and licensees (including potential
co-marketing and co-promotion contractors). and research collaborators.

{h) Financial Information.  Each Party may disclose the other Party’s
Confidential Information that is financial information: (i)to such Party’s employees and
consultants whose have a need to know such information for performance under this Agreement
and exercisc of rights, each of whom prior to disclosure must be bound by obligations of
confidentiality and non-use at least equivalent in scope to those set forth in this Arnticle 9; and
(i) to potential lenders or potential investment bankers only as necessary, and only subject (o
writlen authorization by the Party whose information is being disclosed. The forcgoing sentence
of this Section $.3(b) shall not apply to any financial information related to the terms of this
Agreement, which information is subject to Section 9.4.

94  Terms of this Agreement. The Parties acknowledge that the terms of this
Agreement shall be treated as Confidential Information of both Parties. Such terms may be
disclosed by a Party to potential collaborators and licensees (including potenital co-marketing
and co-promotion contractors), research cotlaborators, employees, and consultants whose tasks
are related to performance of this Agreement. each of whom prior to disclosure must be bound
by similar obligations of confidentiality and non-use at least equivalent in scope to thosc set
forth in this Article 9; provided that the Party disclosing such information must obtain prior
written consent of the Party whose information is being disclosed, which consent may be
conditioned upon redacting certain terms prior to disclosure. Without obtaining prior written
consent of the other Party, a Party may disclose the terms of this Agreement to its potential
investment bankers and to lenders in connection with obtaining financing for its business, where
each such potential investment banker or lender prior to disclosure must be bound by obligations
of confidentiality that prohibit any further disclosure (except to lawyers acting on behalf of such
investment bankers or fenders), and by obligations of non-use that permit use only for purposes
of providing financing to the disclosing Party. In addition, filing a copy of this Agreement by
either Party with the SEC 1s subject to the provisions of Section 9.6.
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9.5  Termination of Prior Confidentiality Agreements. This Agreement supersedes
the Mutual Confidentiality Agreement between Exelixis and Genentech effective December 6,
2004. All Information (as such term is defined in such Mutual Confidentiality Agreement)
exchanged between the Partics under such carlier agreement shall be deemed Confidential
[nformation of the Party that disclosed such Information and shall be subject to the terms of this
Article 9.

9.6  Publicity. If a Party wishes (o rclease any publication {except to the extent
subject to Section 9.7), press release other public statement, or announcement about the Partics’
relationship under this Agreement, performance of this Agreement, or research conducted under
this Agreement (“Release”), that Party shall first obtuin the other Party’s writlen approval of the
proposed Release. A Party need not obtain the other Party’s approval for a Release to the extent
it discusses a Product for which it is the Commercializing Party and that Release docs not
include mention of the non-Commercializing Party or the relationships of the Parties under this
Agreement. Where prior approval is required, approval will not be unrcasonably withheld to the
extent the Release includes information previously disclosed; such approval is not required,
however, for a disclosure of previously approved text in any filing with the Securities and
Exchange Commission or in an offering circular for an unregistered securitics offering. but only
where the underlying facts disclosed in that previously approved text are still true, and where the
circumstances surrounding the disclosure have not changed. I one Party rcascnably concludes
that a Release must be made, or that all or any portion of this Agreement must be disclosed,
pursuant to the requirements of the Securities and Lkxchange Commussion or the national
securitics c¢xchange or other stock market on which such Party’s securities are traded
(*Exchange"), and the other Party would prefer that such Release not be made, that the
information within the Relcase be modified or limited, or that disclosure of the Agreement be
limited, then the Party secking disclosure shall modity or limit such disclosure to address the
concerns of the other Party (which limitation may include secking confidential trcatment of such
disclosure}; provided that the Party seeking disclosure may provide to the reviewing Parly a
written statement of why each particular modification or limit under dispute would be contrary
to the requirements of applicable law. Where a Purty’s approval is required for a proposed
Release, each Party agrees that the other Party will have no [ess than [five (3) business| days to
review and provide comment regarding any proposcd Release, except (i) to the extent a shorter
review time is agreed to by both Parties or (ii) to the extent an applicable law requires disclosure
of an event in a period shorter than [five {5) business] days atfter the event. With respect to
complying with the disclosure requircments of the SEC or other Exchange in connection with
any required filing of this Agreement, the filing Party shall seek confidential trcatment of
portions of this Agreement from the SEC or other Exchange and shall provide the other Party
with the opportunity, at lcast [ten (10) business] days o review any such proposed filing. Each
Party agrees that it will obtain its own legal advice with regard to its compliance with securitics
laws and regulations, and will not rely on any statements madc by the other Party relating to
such securities laws and regulations.

9.7  Publications. Ncither Party shail publish or present the results of research
carried out under this Agreement without the opportunity for prior review by the other Party
pursuant to this Section 9.7. Each Party agrees to provide the other Party the opportunity to
review any such proposed publication or presentation {including abstracts, manuscripts or verbal
presentations) at least [thirty (30} days prior to its intended submission for publication or
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presentation and agrees, upon request. not to submil any such pubiication or presentation until
the other Party is given a rcasonable period of time fo secure patent protection for any material
in such publication or presentation which it believes to he patentable. Both Parties understand
that a rcasonable commercial strategy may require delay of publication or presentation of
information or of filing of patent applications. The Partics agree to review and consider delay of
publication or presentation and [iling of patent applications under certain circumstances. Neither
Party shall have the right to publish or present Confidential Information of the other Party that 1s
subject to Section 6.1, unless it receives the prior written consent of the other Party.

10. TERM AND TERMINATION

10.1 Term. This Agreement shall become effective on the Effective Date and shall
remain in effect (a) until terminated in accordance with Section 10.2 or Section [0.3, (b) until
terminated by mutual written agreement. or (¢} until the expiration of the last payment obligation
with respect to all Licensed Products, Genentech Screening Products, Exelixis Screening
Products, and Exelixis Reagent Products hereunder. Expiration or early termination of the
Research Term shall not constitute termination or expiration of this Agreement.

1.2 Termination by Genentech for Convenience; Termination by Either Party
for Material Breach.

(a) By (Genentech for Convenience. After [the Rescarch Term], Genentech
may lerminate this Agreement on a Licensed Product-by-Licensed Product, Collaboration
Target-by-Collaboration Target, and country-by-country basis upon [ninety (90)] days prior
written notice to Exelixis.

{b)  Dispute/Cure Period. If either Party believes that the other is in material
breach of this Agreement, then the non-breaching Party may deliver notice of such breach to the
other Party. For all breuches other than u failure to make a payment set forth in this Agreement,
the allegedly breaching Party shall have [ninety (90)]} days to cure such breach from the receipt
of the notice or to dispute subject to Section 10.2(c). For any breach arising from a failure to
make a payment set forth in this Agreement, the allegedly breaching Party shall have [sixty (60}]
days from the receipt of the notice Lo dispute or cure such breach.

{c) Termination for Breach. 1f the allegedly breaching Party has cured the
breach within the period in Section 10.2(b), the other Party will huve no right to terminate for
that breach. If the allegedly breaching Party disputes the alleged breach within the period in
Section 10.2(b), then the matter will be submitted to arbitration under Section 13.3. If the
allegedly breaching Party fails to dispute or cure an alleged breach within the applicable period
in Section 10.2(b), then the notifying Party may terminate this Agreement upon an additional
[thirty (30})] days advance written notice, except that the allegedly breaching Party may, within
[thirty (30}] days after the notice of termination, dispute that it has failed to cure or remedy such
breach. in which case the matter will be submitted to arbitration under Section 13.3. The
notifying Party [then has no right to terminate until it has been determined in the arbitration
proceeding that the allegedly breaching Party is in material breach of this Agreement, and until
such breaching Party further fails to cure such breach within thirty (30) days after the conclusion
of the arbitration proceeding]. To the extent a material breach applies only to a particular
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product, the non-breaching Party may only terminate the breaching Party’s rights only with
respect to that particular product.

10.3 Termination for Bankruptey. If at any time during the term of this Agreement,
an BEvent of Bankruptcy {as defined below) relating to either Party (the “Bankrupt Party”)
oceurs, the other Party (the “QOther Party™) shall have, in addition to all other legal and
equitable rights and remedies available hereunder, the option to terminate this Agreement upon
[sixty {60)] days’ writien notice to the Bankrupt Party. It is agreed and understood that if the
Other Panty does not elect to terminate this Agreement upon the occurrence of an Event of
Bankruptcy, except as may otherwise be agreed with the trustee or receiver appointed Lo manage
the affairs of the Bankrupt Party, the Other Party shall continuc to make all payments required of
it under this Agreement as if the Event of Bankruptcy had not occurred, the Bankrupt Party shall
not have the right to terminate any license granted herein, and in the event that Exelixis is the
Bankrupt Party, the operation of the JRC shall immediately ccase. The lerm “Event of
Bankruptey” mcans: (a) filing in any court or agency pursuant to any statute or regulation of
any sfate or country, a petition in bankruptcy or insolvency or for reorganization or for an
arrangement or [or the appointment of a receiver or trustee of the Bankrupt Party or of its assets;
{b) proposing a writlen agreement ol composition or extension of a Bankeupt Pany’s debts:
{c) being scrved with an involuntary petition against the Bankrupt Party, filed in any insolvency
proceeding, and such petition shall not be dismissed within [sixty (60}] days after the filing
thereof; {d) proposing or being a party to any dissolution ot liquidation when insolvent; or
{e) making an assignment for the benefit of creditors. Without limitation, the Bankrupt Party’s
rights under this Agreement shall include those rights afforded by 11 U.S.C. § 365(n) of the
United States Bankruptcy Code (the “"USBC™) and any successor thereto.  If the bankrupicy
trustee ol a Bankrupt Party as a debtor or debtor-in-possession rejects this Agreement under 1]
1U.S.C. § 365(0) of the USBC, the Other Parly may elect t retain its rights licensed from the
Bankrupt Party hercunder {and any other supplementary agreements hereto) for the duration of
this Agreement and avail itself of all rights and remedies to the full extent contemplated by this
Agreement and 11 U1.S.C. § 365(n) of the USBC, and any other rclevant laws.

10.4 Effect of Termination.

{a} Accrued Obligations Survive. In any event, termination of this Agreement
shail not, in and ol itself, relicve the Parties of any liability which accrued hercunder prior to the
effective date of such termination nor preciude either Panty from pursuing all rights and remedies
it may have hereunder or at law or in equity with respect o any breach of this Agreement nor
prejudice either Party’s right to oblain performance of any obligation.

(b) Effect on Licenses of Termination for Convenience. In the event of
termination of this Agreement by Genentech with respect to a particular Licensed Product or
Genentech Screening Product in a particular country pursuant to Section [0.2(a), all licenses
granted to Genentech under Article § with respect to such Licensed Product in such country shall
terminate as of the cffective date of such termination.

(c) Effect on Licenses of Termination for Breach. In the event of (ermination
of this Agreement by a Party pursuant to Section 10.2{¢), all licenses granted to such breachtng
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Party terminate as of the effective date of such termination, and the non-breaching Party retains
its licenses, subject to its continued payment obligations under Article 7.

(d) Return of Confidential Information. Upon any lermination of this entire
Agreement, cach Party shall promptly reiurn {or destroy and provide written certification
thereof) to the other Party all Confidential Information received from the other Party, including
any copies thereof {cxcept copies retained solely for legal archival purposes).

10.5 Termination of the Yale Agreement. If the Yale Agreement is terminated
during the term of this Agrecment, then the LICENSORS (as defined in the Yale Agreement)
shall be automatically substituted for Exelixis as the licenser solely with respect 1o any licenses
granied in this Agreement by Exelixis to Genentech under the Yale Agreement. In that event,
Genentech may reduce amounts to be paid to Exelixis under this Agreement by any amounts
paid to Yale pursuant to the Yale Agreement.

10.6 Survival. If this Agreement is terminated in part pursuant to Sectien 10.2(a) or
Scction 10.2(c), then all other portions of the Agrecement remain in effect with respect to any
Licensed Product, Collaboration Target or other product thal was not the subject of such
termination in part. If the Agreement is terminated in its entirety, then the following survive
expiration or termination for any reason: (a) [any licenses that are fully paid up as of the
effective date of expiration or termination {other than the license under Section 5.1{g}, which is
terminable to the same cxtent as the licenses in Section 5.1)]; {(b) [the terms of Sections 3.4, 7.14,
8.2, 8.3, 104, and 10.6 of this Agreement]; and {¢) [the terms of Articles 1, 9, [1 {as to facts in
existence prior to the effective date of termination), 12, and 13 of this Agreement.]

11. REPRESENTATIONS AND WARRANTIES

11.1 Mutual Authority. Exelixis and Genentech cach represents and warrants to the
other as of the Effcctive Date that: (a) it has the authority and right (o enter into and perform this
Agreement; (b) this Agreement 1s a legal and valid obligation binding upon it and is enforceable
in accordance with its terms, subject to applicable limitations on such enforcement based on
bankruptcy laws and other debtors’ rights; and (c¢) its execution, delivery and performance of this
Agreement will not conflict in any material fashion with the terms of any other agreement or
instrument to which it is or hecomes a party or by which it 1s or becomes bound, nor violate any
law or regulation of any court, governmental body or administrative or other agency having
authority over it.

11.2 Rights in Technology. During the term of this Agreement, each Party will [usc
commercially reasonable efforts (¢ maintain any agreements with Third Parties rcasonably
necessary (o the performance of the obligations of this Agreement]. Each Party agrees to
provide promptly the other Party with notice of any [alleged breach of such agreement with a
Third Party]. As of the Effective Date. each Party is [in compliance in all material respects with
any such agreements).

11.3 Right to Grant Licenses. Exelixis represents and warrants that, [as of the
Effective Date], it owns or possesscs adequate licenses or other rights to use all Exelixis
Research IP and Yale Licensed IP, and all rights to grant the licenses and perform the
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obligations contemplated herein. Without limiting the foregoing, Exelixis represents and
warrants that, [as of the Effective Date], it [has uncncumbered rights to grant licenses of the
scope in this Agreement under any Patents that are either owned by Exelixis or its Affiliates or
are the subject of a license from a Third Party to Exelixis that includes the right to sublicense, to
the extent such Patents claim any Collaboration Target]. Genentech warrants and represents that
[as of the Effective Date], it owns or possesses adequate licenses to grant the licenses and
perform the obligations herein.

11.4  No Other Relevant IP. Exelixis represents and warrants that, [to the best of its
knowledge as of the Effective Date|, Exelixis is not the owner or the licensee of any Patents or
other intellectual property [useful to making {and having made), using. offering for sale or
selling Licensed Products that arc not Small Molecule Compounds]. other than the [Yale
Licensed IP, the Exelixis Know-How, the Exelixis Rescarch Patents, and the Adam-10 Patents]
listed on Exhibit H.

11.5 Third Party Rights. Each Party represents and warrants to the other Party that,
to its knowledge as of the Effective Date, performing its obligations under this Agreement will
not in itself constitute a violation of a contractual or fiduciary obligation owed to any Third Party
{including without [imitation misappropriation of trade secrets).

11.6 Third Party Agreements. Exelixis warrants. represents and covenants as
follows:

(a)  No Material Amendment. The act of cntering into this Agreement and
granting the licenses hercunder will not give rise to any material amendment of the Yale
Agreement, or any right by Yale University or the Indiana University Foundation to amend the
Yale Agreement,

(b) Yale Agreement. Exelixis has not amended the Yale Agrecment {(other
than as disclosed to Genentech by Exelixis prior to the Effective Date), and [throughout the term
of this Agreecment shall not amend the Yale Agreement], in a manner that would [adversely
affect Genentech’s rights under this Agreement]. Exelixis has not waived or exercised any rights
it may have with respect to the Yale Agreement [{and during the term of the Agreement Exelixis
shall not waive or exercise any rights it may have with respect to the Yale Agreement)| in a
manner that would [adversely affect Genentech’s rights under this Agreement (including but not
limited to Genentech’s ability to make {have made), use, sell, offer to sell, and import Licensed
Products), or with respect to enforcement and prosecution of any patents|.

{c) No Breach. As of the Effective Date, Exelixis is not awarc of any acts or
omissions that would result in any material breach of the Yale Agreement.

(d) Relevant Third Partv Collaborarions, The list of agreements on Exhibit B
is a complete list of the agreements between Exelixts and a Third Party that [may involve or
relate to any targets within the Notch cell signaling pathway].

11.7 Notice of Infringement or Misappropriation. Each Party represents and
warrants to the other Party that, as of the Effective Date, it has received no notice of
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infringement or misappropriation of any allcged rights asserted by any Third Party for any
technology to be used in connection with the conduct of the Research Plan, or any use thercof.

12. INDEMNIFICATION

12.1 Mutual Indemnification. Subject to Sections 12.3 and 12.4, each Party hereby
agrees to indemnify, defend and hold the other Party, its Affiliates, and its and their officers,
directors, and employees {collectively, the “Indemnitees”) harmless from and against any and
all damages or other amounts payable to a Third Party claimant, as well as any reasonable
attorneys’ fees and costs of litigation incurred by such Indemnitees (collectively, “Damages™),
all to the extent resulting from claims, suits, proceedings or causes of action brought by such
Third Party (“Claims™} against such Indemnitee based on: (a) [a breach of warranty by the
indemnifying Party containcd in this Agrcement]; (b) [violation of applicable law by such
indemnifying Party]; or {c) [negligence or willful misconduct of a Party, its Affiliates or
Sublicensecs, or their respective employees, officers, and directors].

12.2 Indemnification by Commercializing Party. Subject 1o Section [2.3, each
Party, as a Commercializing Party, hereby agrees to indemnity. defend and hold harmless the
non-Commercializing Party and its officers, directors and employees from and against any and
all Damages resulting from Claims based on |the development, manufacture, use, handling,
storage, salc or other disposition of products for which the non-Commercializing Party has
granted a license under this Agreement {(other than Profit Share Products)] and/or [(b) any
statcment, representation or warranty by the Commercializing Party or its Sublicensees with
respect (o the matters described in the foregoing subscction {a)]; except in either (a) or (b) to the
extent any such Claims result frem: (1) [a breach of representation or warranty by the non-
Commercializing Party]; (ii} [breach of this Agrecement by the non-Commercializing Party];
{1it) [violation of applicable law by the non-Commercializing Party]: or (iv) [ncgligence or
willful misconduct by the non-Commercializing Party, its Sublicensees, or their respective
employees in the performance of this Agreement]. For any Claim in which Exelixis is the non-
Commercializing Party, then the LICENSORS and their respective directors, trustees, fellows,
agents and employees shall be included within the scope of Exelixis’ right to be indemnified,
defended and held harmless under this Section §2.2.

12.3 Third Party Claims Related to Profit Share Products.

{a) Third Party Claims. Damages from Third Party claims relating to the
manufacture, use, handling, storage, sale or other disposition of any Profit Share Product,
including without limitation Damages from claims of infringement of Third Party Patent rights,
shall be [included within Operating Profits {I.osses) for that Profit Share Product], except that
(i) [Damages included in indemnification from one Party to the other under Section 12.3(h) will
not be so included], (ii} [Damages resulting from any breach by cither Party of its obligations
pursuant to this Agreement (including those Damages resulting from a breach of any
representation or warranty) will not be so included]. If cither Party reccives notice of a Third
Party claim with respect to any Profit Share Product, such Party shall inform the other Party in
writing as soon as reasonably practicable. However, Genentech shall have sole control over the
defense and settlement of any such Third Party claim.
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(b)  Indemmnification. Each Party (as an indemnifying Party) hereby agrees to
indemnity, defend and hold harmless the other Party and its officers, directors and employees
from and against any Damages from Third Party claims that are related to a Profit Share Product
and that are a result of the negligence or willlul misconduct of the indemnifying Party. For any
Claim in which Exelixis is the non-Commercializing Party, then the LICENSORS and their
respective directors, trustees, fellows, agents and employees shall be included within the scope of
Exclixis’ right to be indemnificed, delended and held harmless under this Section 12.3(b).

12.4 Conditions to Indemnification. As used herein, “Indemnitee” means a party
entitled to indemnification under the terms of Section [2.1. 12.2 or 12.3(b). It shall be a
condition precedent to an Indemnitee’s right to seek indemnification under such Section 12,1,
12.2 or 12.3(b) that the Indemnitec: {a) informs the indemnifying Party of a Claim as soon as
reasonably practicable after it receives notice of the Claim; (b)if the indemmnifying Parly
acknowledges that such Claim falls within the scope of its indemnification obligations
hereunder, permits the indemnifying Party to assume direction and control of the defense,
[itigation, scttlement, appeal or other disposition of the Claim (including the right to settle the
Claim solely for monctary consideration); provided. however, that the indemnifying Party shall
seek the prior written consent (not to be unrcasonably withheld or delayed) of any such
Indemnitee as to any settlement which would require any payment by such Indemnitee. would
require an admission of legal wrongdoing in any way on the part of an Indemnitee, or would
effect an amendment of this Agreement; and (¢} fully cooperates (including providing access to
and copies of pertinent records and making available for testimony relevant individuals subject
1o 1ts control) as reasonably requested by, and at the cxpense of, the indemnifying Party in the
defense of the Claim. Provided that an Indemnitee has complied with the foregoing, the
indemnifying Party shall provide attorneys reasonably acceptable to the Indemnilee to defend
against any such Claim. Subject 1o the foregoing, an Indemnitee may participate in any
proceedings invelving such Claim using attorneys of its/his/her choice and at its/his/her expense.
In no event may an Indemnitee settle or compromise any Claim for which it/he/she intends to
seek indemnification from the indemnifying Party hereunder without the prior writlen consent of
the indemnifying Party, or the indemnification provided under such Section 12.1, 12.2 or 12.3(b)
as to such Claim shall be null and void.

12.5 Limitation of Liability. EXCEPT FOR (A} AMOUNTS PAYABLE TO THIRD
PARTIES BY A PARTY FOR WHICH IT SEEKS REIMBURSEMENT OR
INDEMNIFICATION PROTECTION IFROM THE OTHER PARTY PURSUANT TO
SECTIONS 12.1 OR 12.2, OR (B) AMOUNTS OF DAMAGES ARISING 'ROM A BREACH
OF ANY REPRESENTATION OR WARRANTY HEREUNDER OR FROM A BREACH OF
SECTTON 9 HEREOF (CONFIDENTIALITY), IN NO EVENT SHALL EITHER PARTY. ITS
DIRECTORS, OFFICERS, EMPLOYEES, AGENTS OR AFFILIATES BE LIABLE TO THE
OTHER PARTY FOR ANY INDIRECT, INCIDENTAIL, SPECIAL, PUNITIVE,
EXEMPLARY OR CONSEQUENTIAL DAMAGES, WHETHER BASED UPON A CLAIM
OR ACTION OF CONTRACT, WARRANTY, NEGLIGENCE, STRICT LIABILITY OR
OTHER TORT, OR OTHERWISE, ARISING OUT OF THIS AGREEMENT, UNLESS SUCH
DAMAGES ARE DUE TO THE GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF
THE LIABLE PARTY,
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12.6 €Collaboration Disclaimer. EXCEPT AS EXPRESSLY PROVIDED IN
ARTICLE 11 ABOVLE, EACH PARTY DISCLAIMS ANY AND ALL OTHER
WARRANTIES OF ANY KIND. EXPRESS (OR IMPLIED. INCLUDING WITHOUT
LIMITATION THE WARRANTIES OF DESIGN. MERCHANTARBILITY, FITNESS FOR A
PARTICULAR PURPOSE, AND NONINFRINGEMENT OF THE INTELLECTUGAL
PROPERTY RIGHTS OF THIRD PARTIES WITH RESPECT TO ANY RESEARCH
RESULTS, TARGETS, ASSAYS, MOLECULES, DATA, OR INVENTIONS (AND ANY
PATENT RIGHTS OBTAINED THEREON) IDENTIFIED, MADE OR GENERATED BY
SUCH PARTY AS PART OF THE COLLABORATION OR OTHERWISE MADE
AVAILABLE TO THE OTHER PARTY PURSUANT TO THE TERMS OF THIS
AGREEMENT.

12.7 [Insurance.

{a) Coverages. Each Party shall maintain. at its own cost, the insurance
coverages set forth in this Section 12.7; provided, however. Genentech has the right, in its sole
discretion, to self-insure in part or in whole for any such coverages.

(i) Commencing as of the Effective Date, and thereafter for the period
of time required under Section 12.7(h}, cach Party shall obtain and maintain on an ongoing basis,
Commercial General Liability insurance, including contractual liability, in the minimum amount
of [$10,000,000] per occurrence, combined single limit for bodily injury and property damage
liability.

(ii) Commencing [as of the date Genentech files an IND for a Licensed
Produet, and commencing as of the date Exclixis files an IND for an Exclixis Reagent Product or
an Exelixis Screcning Product], and thereafter for the period of time required under
Section 12.7(b), cach Party shall obtuin and maintain on an ongoing basis, Products Liability
insurance, including contractual liability, in the minimum amount of {$10,000,000] per
occurrence, combined single limit for bodily injury and property damage hability.

{h) Additional Requirements. Except to the extent that Genentech self-insures
under Section [2.7(a}, the following provisions shall apply.

(i) All insurance coverages shall be primary insurance with respect 1o
each Party’s own participation under this Agreement, and shall be maintained with an insurance
company or companies having an A.M. Best's rating (or its equivalent} of A-XII or better, in the
case of Genentech, and A-VII or better, in the case of Exelixis.

(ii) Each Party shall name the other Party as an additional insured by
endorsement under its Commercial General Liability and Products Liability insurance policies.

(iii)  The insurance policies shall be under an occurrence form, but 1f
only a claims-made form is available to a Party, then in such a case, such Party shall maintain the
insurance coverage for at least {five {5) years following such Party’s compieting performance of
its obligations under this Agreement].
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{ivy  Each Party’s aggregate deductibles under its Commercial General
Liability and Products Liability and other insurance policies shall be reasonably satisfactory 1o
the other Party, taking into account the deductibles that are prudent and customary with respect
to the activities in which 1t is engaged under this Agreement.

(v} Each Party shall provide to the other Party its respective
certificates of insurance evidencing the insurance coverages sct forth in Section 12.7(a}, as
applicable. Each Party shall provide to the other Party at least [thirty (30}] days prior written
notice of any cancellation, nonrenewal or material change in any of the insurance coverages.
Each Party shall. upon receipt of written request from the other Party, provide renewal
certificates to the other Party for as long as such Party is required to maintain insurance
coverages hereunder,

13. MISCELLANEOUS

13.1 Complete Agreement; Modification. This Agreement constitutes the entire
agreement, both written and oral, between the Parties with respect to the subject matter hercof,
and all prior agreements respecting the subject matter hereol, either written or oral, cxpressed or
implied, are superseded hercby, merged and canceled, and are null and void and of no effect. No
amendment or change hereof or addition hercto shall be effective or binding on cither of the
Parties hereto unless reduced to writing and duly executed on behalf of both Parties.

13.2 Governing Law. Rcsolution of all disputes arising out of or related to this
Agreement or the performance, enforcement, breach or termination of this Agreement and any
remedies relating thereto, shall be governed by and construcd under the substantive laws of the
State of California, without regard to conflicts of [aw rules requiring the application of different
law.

13.3 Dispute Resolution.

{a) Internal Resolution. Except as otherwise expressly provided herein
(including, without limitation, under Section 2.2{c¢}), in the cvent of any controversy, claim or
other dispute arising out of or relating to any provision of this Agrcement or the interpretation,
enforceability, performance, breach, termination or validity hereof (a “Dispute™). such Dispute
shall be first referred to a [Genentech Vice President and the Chief Executive Officer of
Exelixis] for resolution, prior to proceeding under the following provisions of this Scction [3.3.
A Dispute shall be referred to such executives upon any Party providing the other Party with
written notice that such Disputc cxists, and such executives, or their designees, shall attempt to
resolve such Dispute through good faith discussions. In the event that such Dispute is not
resolved within [thirty (30)] days of such other Party’s receipt of such written notice. either Party
may initiate the dispute resolution procedures set forth in Section 13.3¢b}.

(b} Arbitration. Except as otherwise expressly provided in this Agreement,
the Parties agree that any Dispute not resolved internally by the Partics pursuant to
Section 13.3{a) must be finally resolved through binding arbitration by JAMS 1n accordance with
its. Comprehensive Arbitration Rules and Procedures in effect at the time the Dispute arises,
excepl as modified in this Agreement, applying the substantive law specified in Scction 3.2, A
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Party may initiate an arbitration by wrilten notice to the other Party of its intention to arbitrate,
and such demand notice shall specify in reasonable detail the nature of the Dispute. Each Party
shall select one (I} arbitrater, and the two (2) arbitrators sc selecled shall choose a third
arbitralor (and all such arbitrators shall be cxperienced in the development and
commercialization of biotechnology/pharmaceutical products) to resolve the Dispute, and all
threc (3) shall serve as neutrals, If a Party fails 1o nominate its arbitrator. or if the Parties’
arbitrators cannot agree on the third arbitrator, the neccssary appointments shall be made in
accordance with the then prevailing Comprehensive Arbitration Rules and Procedures. Within
[three (3)] months of the conelusion of an arbitration proceeding, the arbitration decision shall be
rendered in writing and shall specify the basis on which the decision was made. The award of
the arbitration tribunal shall be final and judgment upon such an award may be entered in any
competent court or application may be made to any competent court for judicial acceptance of
such an award and order of enforcement. The arbitration proceedings shalt be conducted in
San Francisco, California. The Partics agrec that they shall share equally the cost of the
arbitration filing and hearing fees. and the cost of the arbitrator, except as expressly otherwise set
forth in the Agreement. Each Party shall bear its own attorneys’ fees and associated costs and
expenses, unless attorney’s fees are provided for under governing law as part of the damage
award.

(¢} Patent Validity; Equitable Relief. Notwithstanding the other provisions of
this Section 3.3, any Dispute that involves the validity. infringement or ¢laim interpretation of a
Patent: (i) that is issued in the United States, shall be subject to actions before the United States
Patent and Trademark Office and/or submitted exclusively to the federal court located in the
jurisdiction of the district where any of the defendants resides; and (ii) that is issued in any other
country, shall be brought before an appropriate regulatory or administrative body or court in that
country, and the Parties hereby consent to the jurisdiction and venue of such courts and bodies.
For the sake of clanty, such patent disputes shall not be subject to the provisions of
Section 13.3(b). Notwithstanding the other provisions of this Section 13.3, any Dispute that
involves the nced to seek preliminary or injunctive measurces or other equitable relief (e.g., in the
event of a potential (or actual) breach of the confidentiality and non-use provisions in Article 9)
need not be resolved through the procedure described in Sections 13.3¢a) or (b} but may be
immediately brought in a court of competent jurisdiction.

134 Consents Not Unreasonably Withheld or Delayed. Whenever provision is
made in this Agreement for either Party to secure the consent or approval of the other, that
consent or approval shall not unreasonably be withheld or delayed, and whenever in this
Agrecment provisions are made for one Party to object to or disapprove a matter, such objection
or disapproval shall not unreasonably be exercised.

13.5 Assignment. Neither Party may assign or otherwise transfer this Agreement or
any of its rights or obligations under this Agreement without the prior written consent of the
other Party, except, that either Party may assign this Agreement, without the consent of the other
Party: (a) to any of its Affiliates; or {(b) to any Third Party in connection with the transfer or sale
of all or substantially all of the business of such Party to which this Agreement relates, whether
by merger, sale of stock, sale of assets or otherwise. Any purported assignment in contravention
of this Section 13.5 shall be null and void and of no effect. No assignment shall releasc cither
Party from responsibility for the performance of any accrued obligation of such Party hereunder.
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This Agreement shall be binding upon and enforccable against the successor to ot any permitled
assignees from either of the Parties.

13.6 Notices. Any notices given under this Agreement shall be in writing, addressed
to the Partics at the following addresses, and delivered by person, by facsimile (with receipt
confirmation}, or by FedEx or other reputable courier service. Any such notice shall be deemed
to have been given as of the day of personal delivery, one (1) day after the date sent by facsimile
service, or on the day of successtul delivery to the other Party confirmed by the courier service.

For Exelixis: Exelixis, Inc.
170 Harbor Way
P.G. Box 511
South San Francisco, CA 94083
Attention: SVP. Patents and Licensing
Phone: +1 650-837-7000
Fax: +1 650-837-8300

With a copy to: Cooley Godward LLP
Five Palo Alto Square
3000 El Camino Rea)
Palo Allo, CA 94306
Attention: Robert 1., Jones, Esq.
Phone: +1 650-84 3-5000
Fax: +1 650-849-7400

FFor Genentech: Corporate Secretary
{zenentech, Inc.
[ DNA Way
South San Francisco, CA 94080
Phone: +1 650-225-1672
Fax: +1 650-952-988]

With a copy to: Vice President of Business Development
Genentech, Inc.
I DNA Way
South San Francisco, CA 94080
Phone: +1 650-225-5000
Fax: +1 650-225-3009

13.7 Force Majeure. Each Party shall be cxcused from the performance of its
obligations {other than payment obligations) under this Agrecment to the extent that such
performance is prevented by force majeure and the nonperforming Party promptly provides
notice of the prevention to the other Party. Such excuse shall be continued so long as the
condition constituting force majeure continucs and the nonperforming Party takes rcasonable
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efforts to remove the condition. For purposes of this Agreement, “force majeure” shall include
conditions beyond the contrel of the Parties, including without limitation, an act of God,
voluntary or involuntary compliance with any regulation, law or order of any government, war,
act of terrorism, civil commotion, labor strike or lock-out, epidemic, failure or default of public
utilities or common carriers, destruction of production facilities or materials by fire, earthquake,
storm or like catastrophe.

13.8 Further Assurances. Lach Party agrees to execute, acknowledge and deliver
such further instruments, and to do all such other acts, as may be necessary or appropriate in
order 1o carry out the purposes and intent of this Agreement.

13.9  Severability. In the event that any provision of this Agreement is determined to
be invalid or unenforccable by a court of competent jurisdiction, the remainder of this
Agreement shall remain in full force and cffect without said provision. In such event, the Parties
shall in good faith ncgotiale a substitute clause for any provision declared invalid or
unenforceable, which shall most nearly approximate the intent of the Parties in entering this
Agreement.

13.10 Waiver. The failure of a Party to insist upon strict performance of any provision
of this Agrcement or to exercise any right arising out of this Agreement shall neither impair that
provision or right nor constitute a watver of that provision or right, in whole or in parl, in that
instance or in any other instance. Any walver by a Party of a particular provision or right shall
be in writing, shall be as to a particular matter and, if applicable, for a particular period of time
and shall be signed by such Party.

13.11 Cuomulative Rights. The rights. powers and remedies hereunder shall be in
addition to, and not in limitation of, all rights, powers and remedies provided at law or in equity,
or under any other agreenient between the Parties. All of such rights, powers and remedics shall
be cumulative, and may be exercised successively or cumulatively.

1312 Use of Name. Except as required by law, neither Party shall use the name or
trademarks of the other Pany for any advertising or promotional purposes without the prior
written consent of such other Party.

13.13 Construction of this Agreement. Except where the context otherwise requires,
wherever used, the singular will include the plural, the plural the singular, the use of any gender
will be applicable to all genders, and the word “or™ ure used in the inclusive sense. When used
in this Agreement, “including” means “including without [imitation”. References to cither
Party include the successors and permitted assigns of that Party. The headings of this
Agreement are for convenience of reference only and in no way define, describe, ¢xtend or limit
the scope or intent of this Agreement or the intent of any provision contained in this Agreement.
The Partiecs have each consulted counsel of their choice regarding this Agreement, and,
accordingly, no provisions of this Agreement wilt be construed against cither Party on the basis
that the Panty drafted this Agreement or any provision thereof. If the terms of this Agreement
conflict with the terms of any Exhibit or the Research Plan. then the terms of this Agreement
shall govern. The official text of this Agreement and any Exhibits hereto, any notice given or
accounts or statements required by this Agreement, and any dispute proceeding related to or
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arising hereunder, shail be in English. In the event of any dispute concerning the construction or
meaning of this Agreement, reference shall be made only Lo this Agreement as written in English
and not to any other translation into any other tanguage.

13.14 Export Control. This Agreement 1s made subject to any restrictions concerning
the export of products or technical information from the United States of America or other
countrics which may be imposed upon or related to Exelixis or Genentech from time to time.
EBach Party agrees that 1t will not export, directly or indirectly, any lechnical information
acquired from the other Party under this Agreement or any products using such technical
information to a location or in a manner that at the time of export requires an export license or
other governmental approval, without first obtaining the written consent to do so from the
appropriate agency or other governmental entity.

13.15 Independent Contractors. Subject to the terms of this Agreement, the activities
and resources of each Party shall be managed by such Party, acting independently and in its
individual capacity. The relationship between Exelixis and Genentech is that of independent
contractors. The relationship between the Parties under this Agreement is not, and is not
intended 1o be, a joint venture, an agency relationship. or a fiduciary or trust relationship.
Neither Party shall have the power to bind or obligate the other Party in any manner.

13.16 Affiliates.

(a) Affifictes Bound. Each Party agrees that it will prohibit each of is
Affiliates from taking any action that the Party itsclf is prohibited from taking under this
Agreement. All Affiltates of a Party that perform one or more obligations of that Party under
this Agrcement, or that Comtrol any intellectual property licensed under this Agreement, are
bound by all relevant provisions of this Agreement thal employ the terms “Exelixis”.
“Genentcch™, “Party” or “Partics”. In addition, the Affiliates of a Party that receive any
Confidential Information of the other Pany pursuant to this Agreement arc bound by all
obligations set forth in Article 9.

(bY  Breach by Affiliutes. Each Parly acknowledges and agrees that a breach
by any of its Affiliates under this Agrcement will be treated as a breach by that Party. In that
circumstance, each Party cxpressly waives any requirement that the other Party exhaust any
right, power or remedy, or proceed directly agatnst its Affiliate, for any obligation or
performance under this Agreement.

13.17 Counterparts. This Agreement may be cxccuted in two (2) or more
counterparts, cach of which shall be an original and all of which shall constitute together the
same document. Counterparts may he signed and delivered by facsimile, each of which shall be
binding when sent.

Signature Page Follows.
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IN WITNESS WHEREOF, Exelixis and Genentech have exccuted this Agreement by their
respective duly authorized representatives as of the Effcctive Date.

EXELIXIS, INC. GENENTECH, INC.
By: /s/ George Scangos By: /s/ David Ebersman
Name: George Scangos Name: David Ebersman
Title: President and CEQ Title: Semor Viee President and Chiel Financial Officer
Date: May 31, 2005 Date: May 31, 2005
.49 .
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Exhibit A
Additional Collaboration Targets

As of the Effective Date, there are no additional Collaboration Targets.

1
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Exhibit B

Relevant Third Party Collaborations

[

Collaboration Agreement between Exelixis Pharmaccuticals, Inc. and Pharmacia & Upjohn AB,
dated February 26, 1999.

Research Collaboration and Technology Transfer Agreement between Exelixis, Inc. and Bristol-
Myers Squibb Company, dated September 14, 1999, as amended on January [, 200[ and
February 7, 2001.

Collaboration Agrecment between Exelixis, Inc. and Protein Design Labs, Inc., dated May 22,
2001,

Amended and Restated Cancer Collaboration Agreement between Exelixis, Inc. and Bristol-
Myers Squibb Company, dated December 15, 2003.

Product Development and Commercialization Agreccment between Exelixis, Inc. and SmithKline
Beecham Corporation d/b/a GlaxoSmithKline, dated October 28, 2002, as amended on January
10, 2005.

!
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Exhibit C
Genentech Excluded IP

[

The “Presta Patents” are the following U.S. patent and any and all and any and all
divisionals, continuations, continuations-in-part of any application from which these U.S patents
claim priority, including reissues, reexaminations or extensions of these patents and foreign
counterparts and supplementary protection certificates of the foregoing:

US. 6,737,056, entitled “Polypeptide variants with altered effector functions”

The “Capon Patents” are the following listed U.S., European and Japanese patents and
any and all and any and all divisionals, continuations, continuations-in-part of any application
from which the listed patents claim priority, including reissues, reexaminations or extensions of
these patents and foreign countcrparts and supplementary protection certificates of the foregoing:

U.S. 5,565,335: “An immunoadheson comprising a fusion protcin in which a polypeptide
comprising an adhesion variable region is fused to a polypeptide comprising a constant region of
an immunoglobulin™

US. 6,117,655 “Nucleic acid encoding an immunoadheson in which a polypeptide
comprising an adhesion variable region is fused to a polypeptide comprising a constant region of
an immunoglobufin®

European Patent: 0314317/0383799
Japanese Patent 2888529

The “Itakura/Riggs Patents” are the following U.S. patents and any and all divisionals,
continuations, continuations-in-part of any application from which these U.S patents claim
priority, including reissues, reexaminations or extensions of these patents and forcign
counterparts and supplementary protection certificates of the foregoing:

U.S. 4,356,270
U.S. 4,366,246
1.S. 4,425,437
U.8. 4,431,739
U.S. 4,563,424
U.S. 4,571,421
U.S. 4,704,362
U.S. 4,812,554
U.S. 5,221,619
U.S. 5,420,020
U.S. 5,583,013

i
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The “Cabilly Coexpression Patents” are U.S. Patent No. 6,331,415 issued December
18, 2001, and any and all patents issuing from divisicnals, continuations, or continuations-in-part
of any applicatien from which U.S. Patent No. 6,331,415 claims priority, including reissues,
reexaminations or extensions of these patents and foreign counterparts and supplementary
protection certificates of the foregoing. Cabilly Coexpression Patents shall not include Cabilly
Chimera Patents identified below.

The “Cabilly Chimera Patents™ are (1) U.S. Patent No. 4,816,567, issued March 28,
1989, and (11) any claims directed to chimeric antibodies which claims are found in any patent(s)
issuing from divisionals, continuations, or continuations-in-part of any application from which
U.S. Patent No. 4,816,567 claims priority, or {iil) which claims are found in any patents that are
reissues, reexaminations, extensions, or foreign counterparts of any of the foregoing (i) or (ii).

]
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Exhibit D

Other Targets

DLL2
DLL3
DLLA4
DTXI
DTX2
DTX3
DTX4
NUMB
NUMBL

i
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Exhibit E

Financiual Appendix

Principles of Reporting.

Determination of Operating Profits (Losses), tor a Profit Sharing Product will be based on
cach Party’s respective financial information. If the Parties have determined the terms for
ex-U.S, Operating Profits (Losses}). the Commercializing Party may choose to provide a
consolidated worldwide pro forma financial statement for itself and its Sublicensees rather
than separate financial statements for itself and its Sublicensees) in the following reporting
format. The interpretation of the defined terms in such report shall be in accordance with
GAAP and this Agreement.

Gross Sales
less Sales Returns and Allowances
= Net Sales
less Cost of Sales
= Gross Profits
less Marketing Costs
less Sales Costs
less Development Costs
less Other Operating Income/Expense
less Distribution Costs
less General and Administrative Costs
= Operating Profits or Losses

If necessary, a Party will make the appropnate adjustments to the financial information it
supplies under the Agreement to conform to the above format of reporting results of
operations. Without limiting the foregoing, prior to the time that Gross Sales are obtained
and if there are no incurred and mutually agreed costs related to sales or sales support, the
Parties may eliminate the above line items related 1o sales and the support of sales, and the
costs thereof, and use only those terms relevant to the sharing of Development Costs.

Frequency of Reporting.
The fiscal year for the Agrecment will be a calendar vear.

Reporting will be at the times set forth in the following Report Table, with submissions due on
the date indicated or the next business day if such date is a weekend or U.S. holiday:

1
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Report Frequency Timing of Submission
Actuals Quarterly Q1-Q4: [+ 30 days]
Forecasts Quarterly Q1-Q3: [+ 60 days (rest of year, by
| quarter)]

Draft Quarterly Quarter end  [+45 days]

Consolidation &

Variances

Final Quarterly Quarter end  [+60 days|

Consolidation &

Variances

Budgets Annually Deccmber 15 [{one year, by quarter)
{combined development and commercial}]

Long Range Annually December 15 [(plus 5 years)

Plan (combined development and commercial)]

The Parties may agree to modify the foregoing reporting cycles and deadlines. In the event
that a Party substantially or materially changes its internal reporting cyeles and deadlines
generally, then the Parties shall discuss, in good faith, appropriate revisions to the foregoing
reporting cycles and deadlines to reasonably accommodate such change.

Unless otherwise agreed by the Parties consistent with their responsibilities for sales and
marketing, the Commercializing Party shall record sales, On a monthly basis, the
Commercializing Party will supply the other Party with each month’s Gross Sales and Net
Sales of Profit Share Products, including the basis for calculation of such amounts, in units
and U.S. dollars in the United States and in local currency {(which may be converted to U.S.
dollars) outside of the United States. Each such report shall be provided as early as possible,
but no [ater than [five {5} business] days after the last day of the month in question. and shall
provide monthly and year-to-date cumulative figures.

Each Party will make available a financial representative to discuss the following, at the
request of the other Party:

- Development Costs
- Results
- Forecasts
- Budgeis
- Long Range Plans
- Gross Sales
- Sales Returns and Allowances
- Inventory Levels
- Sales and Marketing Costs
- other financial matters as appropriate, including methodologies for determining
costs, actual amounts, forecasts, budgets and long range plans and the results of
applying such methodologies
ii
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Budgets.
Budgets will be prepared annually by the Commercializing Party.

Budgets under this Exhibit E will be supplemented with more detailed budgets for U.S. (or ex-
U.S., as appropriatc) clinical trials and drug approval applications, as determined by the
Commercializing Party in accordance with the Agreement. Budgets arc provided for information
and planning purposes,; sharing of Operating Profits (Losses} are based on actual amounts.

Responsihility for Reporting.

The Commercializing Party is responsible for reporting, although the non-Commercializing
Party will cooperate as appropriate. The Commercializing Party shail provide the other Party
with a copy of the consolidated reporting and other calculations that form the basis of
determining payments between the Parties for Operating Profits {Losses) for Profit Share
Products. The Partics may agree in writing, on a case by case and product by product basis, on
circumstances in which certain identified costs or expenses of the non-Commercializing Party
will be included in Operating Profits (Losses); in that circumstance the non-Commercializing
Party will provide the Commercializing Party with {inancial statements within [twenty (20) days]|
after the end of the quarter for its activitics, prepared in accordance with the terms contained in
this Exhibit E in order for the Commercializing Party to prepare the consolidated reports.

Definitions.

“Allocable Overhead” means fully-burdened costs incurred by a Commercializing Party that
are attributable to that Commercializing Party's [supervisory, shared services (e.g., dedicated
sales and commercial support, market development, managed care, or the cquivalent of the
foregoing), occupancy, facility and equipment {excluding idle capacity charges for facilities and
equipment) and to its payroll, information systems, human relations and purchasing functions,
and, in each case, which are reasonably allocated to company departments based on space
occupicd or headcount or other activity-based methods consistently applied by a
Commercializing Party, or a standard rate if agreed to by the Parties|. Allocable Overhead shall
not include [any costs attributable to general corporate activities, including, by way of example,
executive management, investor relations, business development, legal affairs and financel. and
shall not duplicate General & Administrative Expenses hereunder.

*Cost of Sales” means the sum of: (z) Fully Burdened Manufacturing Cost (as defined below) of
a Profit Share Product {in whatever form}; (b) freight, insurance, customs charges, duty,
temporary storage and other costs of shipping Profit Share Products to customers (to the extent
actually incurred by the shipping Party and not reimbursed by the customer); and (c) any third
party royaltics payable with respect to the manufacture. use or sale of Profit Share Products.
excluding any royalties already accounted for in Fully Burdened Manufacturing Cost. Cost of
Sales shall not include any costs that are already included in Development Costs, Distribution
Costs, Distribution Costs, Marketing Costs, Sales Costs, Other Operating Incomc/Expense,

1
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General and Administrative Costs. Sales Returns and Allowances, and Allocable Overhead for
any of the foregoing cost categories, and in every case shall only include costs directly allocable
10 a Profit Share Product {with the exception of Aillocable Overhead allowable in determination
of FBMC) in accordance with GAAP.

“Development Costs™ shall include, but are not limited to, costs of [studies on the toxicological,
pharmacokinetic, metabolic or clinical aspects of a Profit Share Product, which studies are
conducted internally or by individual investigators, or consultants necessary for the purpose of
obtaining, maintaining and/or expanding marketing approval ot a Profit Share Product, process
development, process improvement, and recovery costs, failed clinical lots, qualification lots,
costs for preparing, submitting, reviewing or developing data or information for the purpose of
submission to a governmental authority to obtain, maintain and/or expand marketing approval of
a Profit Share Product, and applicable Allocable Overhead. “Development Costs” shall include
expenses for data management, CROs, statistical designs and studies, document preparation, and
other administration expenses associated with the clinical festing program or posi-marketing
studies required to maintain product approvals]. In determining “Development Costs™
chargeablc under this Agreement, the Commercializing Party will use its respective project
accounting systems, as consistently applied across all its projects, and will review its respective
project accounting systems and methodologies with the non-Commercializing Party.
Development Costs shall not include any costs that are already included in Cost of Sales,
Distribution Costs, Marketing Costs. Sales Costs, Other Operating Income/Expense, General and
Administrative Costs, Sales Returns and Allowances, and Allocable Overhead for any of the
foregoing cost categories, and in every case shall only include costs directly allocable to a Profit
Share Product in accordance with GAAP.

“Distribution Costs” meuns the costs, including applicable Allocable Overhead, specifically
identifiable to the distribution of a Profit Share Product by a Commercializing Party, including
customer services, collection of data ubout sales to hospitats and other end users, order entry,
billing, shipping, logistics, credit and collection and other such activitics. Distribution Costs
shall not include any costs that are already included in Cost of Sales, Development Costs,
Marketing Costs. Sales Costs, Other Operating Income/Expense, General and Administrative
Costs. Sales Returns and Allowances. and Allocable Overhead for any of the forcgoing cost
categories, and in every case shall only include costs directly allocable to a Profit Share Product
in accordance with GAAP.

“Fully Burdened Manufacturing Cost” or “FBMC” means one hundred percent {100%) of a
Commercializing Party’s manufacturing cost {(as defined in the Commercializing Party’s
accounting policies consistently applicd). which shall comprise the sum of:

{a) the actual cost of goods produced, us determined by the Commercializing Party
manufacturing or contracting with a Third Party for each stage of the manufacturing process, in
accordance with GAAP (as used in this definition of FBMC, the “Cost of Goods™), including
product quality assurance/control costs, plus applicable Allocuble Overhead; and
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{b) all royaltics payable under licensc(s} taken by a Commercializing Party under a
Third Party's patents or patent applications that, but for such license(s), would be infringed by
the manufacture of a Profit Share Product by such Commercializing Party.

In no event shall “FBMC™ include any costs or expenses included in the calculation of
Development  Costs, Marketing Costs, Sales €Costs, Other Operating  Income/Expense,
Distribution €osts, Sales Returns and Allowances, General and Administrative Costs, and
Allocable Overhead for any of the foregoing cost categorics. and in every case shall only include
costs directly allocable to a Profit Share Product in accordance with GAAP. When the
Commercializing Party holds [launch inventory of a given Profit Share Product for commercial
sale], “FBMC™ shall include [a reasonable carrying charge for the period beginning with the
acquisition of raw materials for such Profit Share Product and ending when such launch
inventory 1s completely sold, destroyed or otherwise exhausted]. Such [carrying charge] shall be
calculated by multiplying (i} [the average inventory value, determiine using the Cost of Goods
(and including such raw materials, work in process and finished goods of the launch inventories,
or remaining launch inventorics, as the case may be) held by such Commercializing Party during
a quarter], by {ii) [the Interest Rate].

“(zeneral and Administrative Costs” or “G&A Costs” means costs equal to [eight percent
(8%)}] (“G&A Rate™) of the sum of the [Marketing Costs, Sales Costs, and Development Costs]
for the Commercializing Party. [If a Party believes that the costs are not typical when compared
to other companics within the same industry, then that Party {requesting Party) may request that
the other Party (non-requesting Party) conduct a cost study, at the requesting Party’s expense, for
the purpose of determining the appropriate G&A Rate. That G&A Rate shall reflect such
Commercializing Party’s then-current relationship of its general and administrative costs to the
sum of its Marketing Costs, Sales Costs. and Development Costs. The non-requesting Party
may, at its own expense, have an independent accounting firm, acceptable to the requesting Party
that conducted the cost study, review the results of the requesting Party’s cost study, [If after
review of and agreement on the results of such cost study, and agreement to a new higher or
lower G& A Rate,| both Parties shall use such revised G& A Rate going forward in cakeulating
General and Administrative Costs,

*Gross Sales” means the amount invoiced by the Commercializing Party and/or 1ts Sublicensees
for sales of a Profit Share Product to any Third Party in arms-length transactions. Consideration
for sales of Profit Share Products for other than cash shall be valued at fair market value at the
tme of final sale. Notwithstanding anything to the contrary herein, sale{s) of Profit Share
Products by and between the Commercializing Party and its Sublicensees shall be excluded from
Gross Sales and Net Sales. provided that the final sales of Profit Share Products by such
Sublicensecs to third parties are included in Gross Sales and Net Sales.

“Marketing Costs™ means the specific direct costs incurred by a Commercializing Party directly
on account of a Profit Share Product for marketing. promotion, advertising. promotional
materials, professional education, preduct related public relations, relationships with opinion
leaders and professional societies, market research {(before and after product approval).
healthcare economics studies, post-marketing studies not required to maintain product approvals
(e.g.. investigator sponsored trials, product regisiries and medical information}, and other similar

v
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activities the costs of which were approved as a part of the budget incorporated in a Plan/Budget.
Such costs wilf include both internal costs {e.g.. satarics, benefits, travel, supplies and materials),
applicable Allocable Overhead. and outside services and expenses (e.g.. consuitants, agency fees,
meeting costs}, in all cases as directly applicable to a specific Profit Share Product. “Marketing
Costs” shall alse include activities related to obtaining reimbursement from pavers and costs of
sales and marketing data, in all cases only as directly applicable to a specitic Profit Share
Product. “Marketing Costs™ will specifically exclude the costs of activitics that promote either
Party's business as a whole without being product specific (c.g., corporate image advertising).
Marketing Costs shall not include any costs that are already included in Cost of Sales,
Development Costs, Distribution Costs, Sales Costs, Other Operating Income/Expense, Sales
Returns and Allowances, General and Administrative Costs, and Allocable Overhead for any of
the foregoing cost categorics, and in every case shall only include costs directly allocable to a
Profit Share Product in accordance with GAAP.

“Operating Profits or Losses” means Gross Sales of all Profit Share Products plus any
Sublicensing Revenuc for all Profit Share Products less the following items with respect to each
Profit Share Product. all for a given period: Sales Returns and Allowances, Cost of Sales,
Marketing Costs, Sales Costs, Devclopment Costs. Other Operating Income/Expense.
Distribution Costs, and General and Administrative Costs, all of which as properly chargeable
and allocable on a Profit Share Product-by-Profit Share Product basis. All calceulations will be
made using, and all defined and undefined terms will be construed in accordance with GAAP
and consistent with generally accepted costing methods (including appropriate  Allocable
Overhead) for similar products in the pharmaceutical industry.

“Other Operating Income/Expense” means any of the following:

- actual inventory write-offs of any Profit Share Product, to the extent not previously
captured

- third party indemnification expenses

- patent and trademark costs

- product liability insurance

Other Operating Income/Expense shall not include any costs that are already included in Cost of
Sales, Development Costs, Marketing Costs, Sales Costs, Distribution Costs, General and
Administrative Costs, Sales Returns and Allowances, and Allocabie Overhead for any of the
foregoing cost categories, and in every case shall only include costs directly allocabie to a Profit
Share Product in accordance with GAAP.

“Report Table” means the table set forth in Section A.2 of this Exhibit E that specifies the
frequency and timing of submisstons for specific reporting events.

“Sales Costs” means costs, including Allocable Overhead, approved as a part of the budget
incorporated in the then-current commercialization plan for a Profit Share Product. incurred by
the Commercialization Party or for its account and spectfically identifiable to the sales efforts of
Profit Share Products to all markets, including the managed care market. “Sales Costs” shall
include costs associated with sales represcntatives for Profit Share Products, including
compensation, benefits and travel, supervision and training of the sales representatives, sales
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meelings, and other sales expenses. “Sales Costs™ wiil not include the start-up costs associated
with the Commercializing Party’s sales force, including recruiting, relocation and other similar
costs.  Sales Costs shall not include any costs that are already included in Cost of Sales,
Development Costs, Marketing Costs, Distribution Costs, Other Operating Income/Expense,
Sules Returns and Allowances, General and Administrative Cosls, and Allocabie Overhead for
any of the foregoing cost calegortes, and in every case shalt only include costs directly allocable
1o a Profit Share Product in accordance with GAAP.

“Sales Returns and Allowances” means the sum of {a) and (b), where:

{a) Is a provision. determined by a Party under GAAP for sales of Profit Share Products
in the Territory for (i} trade, cash and quantity discounts or rebates on Profit Share Products
granted and which are included in the determination of Gross Sales; (ii) credits or allowances
given or made for rejection or return of, and for uncellected amounts on, previously sold Profit
Sharc Products or for damaged Profit Sharc Products, billing errors and retroactive price
reductions (including rebates similar to Medicare and/or Medicaid); (iii) sales tax, VAT taxes,
and other taxes, duties or other governmentul charges levied on or measured by the billing
amount for Profit Share Products. as adjusted for rebates or refunds, that are borne by the seller
thercof and that are not rcfundable and to the cxtent noncreditable; (iv) commissions relating to
import or transportation of Profit Share Products paid to Third Party distributors, brokers or
agents (excluding sales personnel. sales representatives and sales agents that are employees or
consultants of a Commercializing Party or its Sublicensees) in countrics outside the United
States in which such commissions are paid by deducting such commissions from gross sales
invoiced for sales to such third parties; (v) charges for freight and insurance directly related to
the return of Profit Share Products and not otherwise paid for by the customer or refunds that are
born by the seller thereot and that are not retundable and to the extent noncreditable; and
{vi} credits or allowances given or made for wastage replacement, indigent patient and similar
programs; and

{b) is a periodic adjustment of the provision detcrmined in clause (a) to reflect amounts actually
incurred by the Commercializing Party in the Territory for tiems (i), (11}, (ii1), and {(iv) in
clause {a). The provision allowed in clause (a) and adjustments made in clause (b) (if any) will
be reviewed by the financial representatives from the Parties.

Sales Returns and Allowances shall not include any costs that are already included in Cost of
Sales, Development Costs, Distribution Costs, Marketing Costs, Sales Costs, Other Operating
Income/Expense, General and Administrative Costs, and Allocable Overhead for any of the
foregoing cost categories, and in every case shall only include costs directly allocable to 4 Profit
Share Product in accordance with GAAP,

Vil
I ] = {TERTAIN CONFIDENTLAL INFORMATION CONTAINED N THIS DOCUMTNT, MAREED BY BRACKETS, 1S 0 ED WITEH THT, SECLRITIES AND
EXCHANGE COMMISSION PURSLIANT T RULE 24B-7 OF {HE SUCTURITEIS EXCHANGE &CT OF 1933, AS AMFNDED.



http:1:\Rli.tU

Exhibit F

Research Plan

[
Introduction

The Parties’ objective is to establish a collaborative relationship to leverage the expertise in both
companies to generate, screen and validate multiple antibody and/or biologic therapeutics
{antagonist and agonist) of the Collaboration Targets. These agents will be designed for the
treatment and management of cancer, inflammatory disease and tissuc growth and repair.

This plan describes the goals in jointly generating antibody or other protein therapeutics to the
Collaberation Targets, and assigns responsibility to onc, or both, of the Parties subject to
agreement by the JRC]. Genentech will take strategic leadership for cancer, and Exelixis will
take strategic leadership for inflammation and tissuc growth and repair; [however, in the
collaborative spirit of the Agreement, both companies will provide expertise to help foster
success for all programs that are part of the Collaboration.

The Parties agree that both Parties will focus their primary cfforts on devcloping a broad panel of
functional reagents including both phage and mouse monoclonal antibodies {i.c., antagonists to
all 7 Collaboration Targets & agonists to the 4 receptor targets (i.e., Notch 1, Notch 2, Notch 3
and Notch 4), all as prioritized by the JRC) with cross-reactivity to mouse and monkey species,
and assays (primary and secondary) for identifying and validating functional antibedies or
proteins. The responsibilities of each party in this respect are outlined below. In addition, in
years 2 and 3, Exelixis will focus its activitics on investigating the utility of modulating the
Collaboration Targets in Inflammatory Disease and TGR, and Genentech will focus its activities
in modulation of the Collaboration Targets in oncology.

Scientific Research Plan

Research Goals and Responsibilities for Collaboration:

# Immunogen Generation {Exelixis)
- Notch 1, Notch 2, Notch 3, Notch 4, Jag 1, Jag 2 & DLLI (human immunogens
and, where nccessary the equivalent mouse, immunogens)

#» MADb Discovery (Genentech)
- Phage and Hybridoma antibody generation against the 7 Collaboration Targets
- Primary MAb screening
o Testing antibodics with ELISA & HES-reporter/Tagman assays {as developed
by Exelixis) to define functionality
¢ Identification of antagonist MAbs to all 7 Collaboration Turgets — Notch [ is
highest pricrity
+ Identification of agonist MAbs to 4 receptor targets (i.e., hotch [, Notch 2,
Notch 3 and Notch 4) — the priority will be set by the JRC’s agreement
i
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o Cross-reactivily to monkey (required); to mouse (highly desired)

» MAD Molecular Pharmacology — in vitro cell assays
- Cellular Assay Development
¢ Primary Hes-reporter/Tagman (Exelixis}
+ Secondary cell assays for MAb characterization (Exelixis)
o Proliferation/apoptosis/survival/differentiation
o Define cell lines appropriate for different receptors
o Develop cell lines overexpressing Notch ligands and
receptors
- Reagent development for antibody characterization and validation, such as the
following, with the speeific reagents subject 1o the JRC’s agrecment:
e Cell lines for assessing activity against major Notch pathway mutants
{(Exelixis)
s Generate Autocrine activated lines suitable for xenograft studics
(Exelixis}
« Generation of suitable Notch pathway controls (Exelixis)
o Commercially available Gamma —secretasc inhibitors
o Soluble ligands or peptide modulators
o Dominant negative or sctivated Numb or Deltex
- Disease Target Indication - cell line assessment & assays for disease indication
e Cancer-specific cell lincs & assays (Genentech)
e (Cancer stemn cell isolation/characterization — breast, neuronal
{Genentech)
¢ Immune-specific cell lines & assays {Exelixis)
+ Tissue Growth & Repair cell lines & assays (Exelixis)
- Gene Expression Analysis (Exelixis)
¢ Tumor/Normal for Collaboration Targets & Notch pathway
s Characterize Notch [, Notch 2, Notch 3, Notch 4 transcription modules
- Immuno-Histochemistry (“IHC™}

o Develop IHC grade antibodies — rabbit polyelonal, and MAbD where
appropriate (Exelixis} for the following targets to screen for recognition
of human and mouse targets from frozen and formalin fixed paraffin
embedded tissue:

Notch 1, Notch 2, Notch 3, Nowch 4, Jag 1, Jag 2, DLLI, Numb &
Deltex
o THC analysis (Genentech & Exelixis)
- Mutation Detection {Exelixis)

¢ Juxtamcmbrane regions, ligand binding domain, & PEST regions of Notch 1,
Notch 2, Notch 3. and Notch 4 in the following tumor samples - breast, colon,
lung, prostate, kidney

¢ expanded tumor characterization (i.e., glial, lcukemia, lymphoma} on the
JRC’s agreement

¢ cxpanded gene set, methods and funding for expansion on the JRC’s
agreement

i
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- Structure/Function analysis of Negative Regulatory Region (“NRR™) of Notch 1
{Exelixis)
e Juxtamembrane/NRR
Wild type vs. T-ALL activated mutations
Ligand-dependence of mutant forms
Receptor heterodimers/co-receptors
* The analysis may be expanded to include Notch 2, Notch 3, Notch 4
only if warranied from mutational analysis and agreed to by the JRC

» Tissue Growth & Repair {Exelixis)
- Notch Agonist Generation — non-MAb
* Ligand mimetics — Jag [, Jag 2, DLLI proteins/fragments
- In vivo models for TGR

» Inflammation/Immune — {Exelixis)
- In vivo models for MAb validation

¥ Lead MAD validation - in vivo pharmacolegy (Genentech)
- MADb production
- In vivo efficacy - xenograft models
- PK/PD/Biodistribution
- Safety/Tox

» Antibody affinity maturation, medification, and humanization (Genentech)

|
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{
Serial No. Filed
DR/185.432 1/21/94
08/083,590 6/25/93
08/264.534 6723494
08/346,126 11/28/94
08/346,128 1172894
08/385,2()7 217195
08/400,159 37795
08/465,500 6/5/95
087532384 9722795
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Exhibit G

Yale Patents

Title

Deltcx Proteins

Therapeutic and
Diagnostic Methods and
Compositions Based on
Notch Proteins and
Nucleic Acids

Human Noteh and Delta,
Binding Domains in
Teporythmic Proteins,
and Methods Based
Thereon

Delta Fragments and
Derivatives and Mcthods
Based Thereon

Serrate Fragments and
Derivatives

Therapeutic and
Diagnostic Methods and
Compositions Based on
Transducin-Like
Enhancer of Split Proteins
and Nucleic Acids

Nucleotide and Protein
Sequences of the Serrate
Gene and Methods Based
Thereon

Human Notch and Delta,
Binding Domains in
Toporythmic Proteins,
and Methods Based
Thereon

Therapeutic and
Diagnostic Methods and

1

Status

LS. Patent No.
5,750,652
[ssued 5/12/98

U.S. Patent No.
5,786,158
Issued 7/28/9%

.8, Patent No.
5,648,464
Issued 7/15/97

[1.S. Patent No.
5,849,869
lssued 12/15/G8

11.S. Patent No.
5,856,441
[ssued 1/5/9%

U.S. Patent No.
5637471
[ssued 6/10/57

U.S. Patent No.
5,869,282
Issued 2/9/99

U.S. Patent No.
5,789,195
Issued 8/4/98

1.8, Patent No.
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Serial No. Filed
08/611,729 3/6/96
08/081,362 127122097
08/869,232 F123197
08/8G3,828 7711197
09/121.457 7123798
(09/195,524 11/19/98
09/783.931 2/15/01
09/008.322 Fi1701
08/537,210 G129/G5
0071 13,825 771098

Title

Compositions Based on
Notch Proteins and
Nucleic Acids

Nucleotide and Protein
Scquences of the
Vertcbrate Serrate Gene
and Mcthods Based
Thereon

Nucleotide and Protein
Sequences of Vertebrare
Delta Genes and Mcthods
Based Thereon

Activated Forms of Notch
and Methods Based
Thereon

Antibodies to Human
Notch Proteins and
Fragments

Activated Forms of Noich
and Methods Based
Thereon

Nucleotide and Protein
Sequences of the
Vertebrate Serrate Gene
and Methods Based
Thereon

Nucleotide and Protein
Sequences of Vertebrate
Delta Genes and Methods
Based Thereon

Nucleotide And Protein
Sequences Of Vertebrate
Delta Genes and Methods
Based Thereon

Mantpulation of Non-
Terminally Differentiated
Cells Using the Notch
Pathway

Manipulation of Non-
Terminally Differentiated

1

Status
6,083,904 Issucd 7/4/00

1.8, Patent No.
6,004 924
Issued 12/21/99

U.S. Patent No.
6,262,025
Issued 7/17/01

US Patent No.
6,436,650 Issued
8/20/02

U.S. Patent Ng.
6,090,922 Issued
T80

US Patent No.
6,602,919 Issued
217104

US Patent 6,703,489
Issued 03/09/04

Pending; pub
no.20030073620

U.S. Patent No.
6,783,956 Issued
8/31/04

U.S. Patent No.
5,780,300
Issued 7/14/98

US Patent 6,149,902
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Serial No. Hiled Title Status
Cells Using the Notch [ssued 11/21/Q0
Pathway
10/419026  4/18/03  Manipulation of Non- Published as
Terminally Differentiated 20040058443 on
Cells Using the Notch 3725004
Pathway
10/746,237  12/22/03  Manipulation of Non- Pending
Terminally Differentiated
Cells Using the Notch
Pathway
10/751,908 1/5/04 Manipulation of Tissue or  Published as US
Organ Type Using the 20040242482 on
Notch Pathway 12/2/04
10/781,059  2/17/04  Activated Forms Of Pending
Notch And Methods
Based Thereon
10/781,060  2/17/04  Therapeutic And Pending
Diagnostic Methods and
compositions Based on
Notch Proteins And
Nucleic Acids
Country Countries Application No. Filed Status
PCT Canada PCT/USS1/G92  12/11/9 Publication No. WO
40 | 93/12141
Published: 6/24/93
Canada 2,102,208 5/1/92  Pat. No 2,102,208 Issued
5/1492
United 92911557.4 5/01/92  Issued 10/23/02
Kingdom
Germany 929115574 5/01/92  Issued [0/23/02
France 929115574 5/1/92  Issued [0/23/02
Italy 929115574 5/1/92  Issued 10/23/02
Belgium 926115574 5/1792  Issued 10/23/02
Australia 16197/92 3/1/92  Patent No. 675203
Japan 4-510668 5/1/92  Pending;
Switzerland/ 929115574 5/1/92  Tssued 10/23/02
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Country

Liechtensiein

Austria
Sweden

Denmark

Luxembourg
Netherlands

Spain
Greece
Meconaco
Ireland
Israel
EPC

PCT

Canada

United
Kingdom

Germany

| | = CERTAIN CORFIDENTIAL INEGRMATION CONTAINED IN THIS DOCUMENT, MARKED BY BRACKTTS. 1S FH FIFWITH THE SECURITIES AND

Countries

Austria
Belgium
Denmark
France
Germany
Ireland

Italy
Luxembourg
Monaco
Netherlands
Switzerland
United
Kingdom
Greece

EPC (all}
Australia
Brazil
Canada
Finland
Japan
Norway
Korea

2,145,778

Application No. Filed Status
929115574 5/1/92  Issued 10/23/02
929115574 5/1/92  Issued 10/23/02
92911557.4 5/1/92  Issued 10/23/02
929115574 5/1/92  Issued 10/23/02
929115574 5/1/92  Issued 10/23/02
929115574 5/1/92  Issued 10/23/02
92911557.4 571792 Issued 10/23/02
929115574 5/1/92  Issued 10/23/02
P 921367 7/1/92  Pending
P 101728 4/29/92 Pending
92611557.4 5/1/92  Completed
Publication no.: 0576623
issued 5/1/92;
PCT/USS2/36  5/1/92  Publication No. WO
51 92/19734
Published: [1/12/52
2,145,778 9/30/93 Pending;
93923752.5 9/30/93  Issued 4/17/02
93923752.5 9/30/93  Issued 4/17/02
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Country Countries Application No. Filed Status

France 93923752.5 9/36/93  Issued 4/17/02
Italy 039237525 9/30/93  Issued 4/17/02
Belgium 93923752.5 9/30/93  lssucd 4/17/02
Australia 53503/94 9/30/93 Patent No. 685067
Japan 6-509326 9/30/93 Pending;
Switzerland/ 9/30/93  Issued 4/17/02
Liechtenstein
Austria 9/30/93  Issued 4/17/02
Sweden 9/30/93 Issued 4/17/02
Denmark 9/30/93  Issued 4417/02
Luxembourg 9309237525 9/30/93  lssued 4/17/02
Netherlands 93923752.5 9/30/93  [Issucd 4/17/02
Spain G3923752.5 9/30/93  Issued 4/17/02
Greece 930923752.5 930/93  Issued 4/17/02
Monaco 93923752.5 9430793 lssued 4/17/02
Portugal 93923752.5 9/30/93  Issued 4/17/02
Ireland 03923752.5 0130793 Issued 4/17/02
EPC Austria 9392352.5 9/30/93 Completed

Belgium Patent No.: 0662827

France Issued 6/30/93

Germany

[taly

Luxembourg

Netherlands

Sweden

Switzerland

Unired

Kingdom

Greece

Spain

Liechtenstein

Denmark

Ireland

Monaco

Portugal

s
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Country Countries Application No,  Filed Status

PCT Allincl. US  PCT/USS3/093  9/30/93 {United States is a CIP of
38 7326-015); Publication
No. WO 94/07474
Published 4/14/94
PCT EPC (all} PCT/US96/186  [1/22/9 Publication No. WO
Australia 75 6 97/18822
Canada Published: 5/29/97
Japan Completed
Canada 2,214,830 3/7/96  Pending;
Australia 54202/96 3/7/96  Patent No. 718955
Granted 8/17/00
Japan 08-527061 3/7/96  Pending;
EPC 96911262.2 3/7/96  Pending
PCT All Except PCT/USS6/031  3/7/96  Publication No. WO
Us 72 96727610
Published: 9/12/96
Canada 2,226,087 6/28/96 Pending;
Australia 64817/96 6/28/96 Patent No, 723939
Granted 12/21/00
Japan 09-504614 6/28/96 Pending
EPC 96924334 .4 6/28/96 Pending
PCT EPC (all) PCT/US96/111  6/28/96 Publication No. WO
Australia 78 97/01571
Canada Published: 1/16/97
Japan
United States
Ireland 2003/0749 107/9/03 Pending
EPC 99101562.9 2/2/99  Pub, No. EP 0930365.
Pending
Ireland 2003/0751 10/9/03 Pending
EPC 99101563.7 2/2/99  Pending
PCT All except PCT/US99/158  7/13/99 WO 00/02897 Published
Uus 17 1720/00
Completed
EPC 01120662.0 9/30/93 Pending; published as EP
1197 220 on 4/17/02
EPC 01120663.8 9/30/93  Pending; published as EP
vi
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Australia
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PCT EPC (all)
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Canada
Japan
Uinited States
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Australia
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EPC ATBE CH
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GRIEIT LU
MCNL PT

PCT All except
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Ireland

EPC AT BE CH
DE DK ES
FR GB GR
ITIL.UMC
NL SE

Application No. Filed Status
1175969 on 1/30/02
04-510668 5/26/03 Pending
2,233.534 9/27/96 Pending;
72649496 9/27/96  Patent No 732629 granted
8/9/01
(9-513747 9/27/96 Pending
PCT/USY6/156  9/27/96  National Stage; Publication
51 No. WO 9711716
Published: 4/3/97
2,378.465 7/12/99  Pending
49864/99 7/12/99  Patent No. 774188 granted
10/14/04
[3/509216 7/12/99 Pending; Published as 15-
530820 on [0/2103
999339146 771299  Published as 1 200 133;
(WO 01/03743 takes the
place of EP 1 200 [33)
PCT/US99/157  7/12/99 National Stage; Publication
T No. W0 01/03743
Published 1/18/01
2003/0774 10/17/0  Pending
3
9G101561.1 2/2/99  Pending
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Exhibit H

Adam-10 Patents

{

The “Adam-10 Patents” are: {a) the tollowing U.S., Australian and Canadian issued patents, re-
examinations, reissues, renewals, extensions and term restorations, inventors® certificates and
foreign counterparts thereof; (b) the following pending applications for U.S., Canadian,
European and Japanese patents, including provisional applications, continuations, continuations-
in-part, continued prosecution, divisional and substitute applications; and {(c)non-U.S.
counterparts or equivalents of the foregoing in subsection {a) and (b).

Issued Patents:
L.S. 6,436,629
U.S. 6,872,750
11.5. 5,935,792
U.S. 6,190,876
.S, 6,319,704
11.5. 6,399,350

Australian Patent: 2002220098
Australian Patent: 723836

Canadian Patent: 2263883

Pending Applications:
U.S. 09/871,388

Canadian application: 2,426,043
European application: 01988593.8

Japancse application: 2002-537340
!

537407 v2iHN
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