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UNITED STATES 
SECURITIES AND EXCHANGE COMMISSION 

STATION PLACE 
100 F STREET, NE 

WASHINGTON, DC 20549-2465 

Office of FOIA Services 
June 13, 2018 

Mr. Brandon T. McDonough
Nichols Kaster PLLP 
80 S. 8th Street, #4600
Minneapolis, MN 55402 

RE: Freedom of Information Act (FOIA), 5 U.S.C. § 552
Request No. 18-02006-FOIA 

Dear Mr. McDonough: 

This letter is in response to your request, dated and
received in this office on May 17, 2018, for access to a No
Action Letter pertaining to the ABA Retirement Funds program
issued on December 31, 1991 and incoming letter. 

The search for responsive records has resulted in the
retrieval of 31 pages of records that pertain to your request.
They are being provided to you in their entirety with this
letter. 

As shown on the enclosed invoice, the processing fee is
$61.00 in accordance with our fee schedule. You may use our
Online Payment option to pay by debit or credit card. If paying
by mail, checks or money orders should be made payable to the
SEC and a copy of the invoice should be mailed to our payment
address: Enterprise Services Center, HQ Bldg., Room 181, AMZ-
341, 6500 South MacArthur Boulevard, Oklahoma City, OK 73169.
Please refer to the following link for detailed instructions on
how to remit payments. http://www.sec.gov/about/offices/ofm.htm 

If you have any questions, please contact me at
neilsonc@sec.gov or (202) 551-3149. You may also contact me at 
foiapa@sec.gov or (202) 551-7900. You also have the right to
seek assistance from Dave Henshall as a FOIA Public Liaison or 
contact the Office of Government Information Services (OGIS) for
dispute resolution services. OGIS can be reached at 1-877-684-
6448 or Archives.gov or via e-mail at ogis@nara.gov. 

Sincerely, 

Curtis Neilson 
FOIA Research Specialist 

Enclosures 

https://pay.gov/paygov/forms/formInstance.html?nc=1334170318532&agencyFormId=39665108&userFormSearch=https%3A%2F%2Fpay.gov%2Fpaygov%2FagencySearchForms.html%3FshowingDetails%3Dtrue%26showingAll%3Dfalse%26sortProperty%3DagencyFormName%26totalResults%3D6%26nc%3D1334170261133%26agencyDN%3Dou%253DFA_Securities%2Band%2BExchange%2BCommission%252Cou%253DFA_Executive%2BBranch%252Cou%253DFederal%2BAgency%252Cou%253DTreasury%2BWeb%2BApplication%2BInfrastructure%252Cou%253DFiscal%2BService%252Cou%253DDepartment%2Bof%2Bthe%2BTreasury%252Co%253DU.S.%2BGovernment%252Cc%253DUS%26ascending%3Dtrue%26alphabet%3DS%26pageOffset%3D0
http://www.sec.gov/about/offices/ofm.htm
mailto:neilsonc@sec.gov
mailto:foiapa@sec.gov
https://www.archives.gov/ogis/mediation-program/request-assistance
mailto:ogis@nara.gov
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Re: American Bar Association Members Retirement Program 
Ladies and G~ntlemen: 

Enclosed please find one original a~d sev~n copies of our 
request for a no-ac~ion letter (the "Request Letter•) on behalf 
of State Street Bank and Trust Company ("State Street•)
relating to the American Bar Association Members Retirement 
Program (the •ABRA Program•). An original and seven copies of 
this request are simuh:aneously being transmitted to the Office 
of Chief Counsel of the Division of Corpo:ation Finance for its 
review. The Request Letter amends and restates the no-action 
letter request dated June 10. 1991 (the •June 10, 1991 Letter•)
that we pre~iously submitted to you on the above subject. This 
Request Letter, as so amended and restated, has been done at 
your request, and this Request Letter replaces the June 10, 
1991 Letter, as supplemented by a letter to you dated 
November 6, 1991 (the •November 6, 1991 Letter"). In this 
regard, we request that the June 10, 1991 Letter and the 
November 6, 1991 Letter be withdrawn from consideration by 
you. 

For confidential business reasons, we raquest, on behalf of 
State Street, that the staff accord confidential treat•nt to 
the Request Letter and that the staff's response to the Request
Letter not be made available to the public until the ezpiration
of 120 days after the issuance thereof. As noted in the last 
paragraph of the Request Letter, we are alao requestin9 that 
you provide expedited review and that you telephone the 
undersigned, charges collect, to discuss your preliminary 
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fin~ings with respect to the Request Letter prior to issuing
the written response thereto. Please note that State Street 
will begin administering the ABRA Progrcm beginning on 
January 1, 1992, and that we are requesting a response before 
that date. 

~lease do not hesitate to call the undersi;ned or Philip H. 
Newman of this office at (617) 570-1000, charges collect, if 
you have any questi~ns or require any additional information. 
Your attention to the matter is appreciated. 

Sincerely, 

RD-j-..\. ? ~,.'"t~._ 
Raymond P. Boulanger 

RPB:vl9 
i:nclosure 
cc: T~omas s. Harman, Esq.

Dorothy Donohue, ~sq.
Moniea Parry, Esq.
Philip H. Newman, Esq. 

YP-3755/S 
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1933 Act/Section 3(a)(2)
1,,0 Act/Section 3(C)(ll) 

December 12. 1991 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
450 Fifth Street, N.W. 
Washington, D.c.. 205,9 

·office of Chief Counsel 
Division of Investment Management
Securities and Exchange commission 
,so Fifth Street, N.W. 
Washington, D.c. 20549 

Ladies and Gentlemen: 

'l'he American Bar Retirement Association ("ABRA") sponsors
the American Bar Association Members Retirement Program (the
"ABRA Program") to provide a comprehensive retirement program 
to its members And members of certain affiliated 
organizations. For over twenty years, The Equitable Life 
Assurance Society of Tbe United Stat••• a Nev York mutual life 
insurance company ("Equitable 11 ), baa provided administrative 
services and investment or.ions for the ABRA Pr09ram. 
Equitable bas relied on t e r.•ition first adopted by the staff 
(the ••staff") of the securit •• and Excbange COllll'liselon (the
"COD111i11ion") in a 1967 no-action letter to Equitable and 
confirmed in a 1981 no-action letter to lquitable/1/ tbat the 
American Bar Association Members Retirement Tru•t (the "Master 

/1/ Equitabl• Life Assurance Society of The United States, SEC 
No-Action Letter (1967); Equitable Life Assurance Society
of The United States, SEC No-Action Letter (July 20, 1981)
(the "Equitable No-Action Letters"). 
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Trust") and the American Bar Association Members Pooled Trust 
for Retirement Plans (the ..Pool6d Trust'' and, collectively with 
the Master Trust, the •0ABA Nembers Trusts"> do not require
registration under the Inv~stment Company Act of 1,,0, as 
amends,d (the •·1,,0 Act .. ), and inter•sts therein do not require
registration under the Securities Act of 1933, •• amended (the
"1933 Act•~). 

Effective as of January 1, 1992, State Street Bank and 
Trust Company ("State Street") will replace Equitable as the 
provider of administrative services and investment options for 
the ABRA Program. On behalf of State Street, on June 10, 1991, 
we filed a request for a no-action letter with respect to the 
ABRA Program. Subsequently, in discussions with the Office of 
Chief Counsel of the Division of Investment Management in 
November 1991, we were asked to amend and restate our letter of 
June 10, 1991 to provide certain additional information. on 
behalf of State Street, we hereby submit this amended and 
restated letter and respectfully request that the Staff confirm 
that it will not reco~.mend enforcement action by ~he Commission 
if State Street replaces Equitable•• the provider of 
administrative services and investment options for the ABRA 
Program without registration of the ASA Members Trusts under 
the 1,,0 Act or interests therein l:nder the 1933 Act, as 
described herein. 

l • STATEMENT OF FACTS. 

ABRA is an Illinois not-for-profit corporation organized by
the American Bar Association (the ··uA.. ) to sponsor retirement 
programs for qualified individuals and employer• who are 
members of the ABA or certain affiliated organizations (such
qualified individuals and employers being referred to herein 
collectively as ..Members"), The ABRA Program 11 a 
comprehensive retirement program that provides tax-qualified
forms of employee pension benefit plans, a variety of 
investment options (the "Investment Option1 11 ) for the assets of 
tax-qualified employee benefit plans, and related recordk.eeping 
and administrative services. 

ABRA ha• notified Equitable that the 9roup annuity contract 
through which Equitable provides Investment Options under the 
ABRA Program (the ..Group Annuity Contract") will be amended to 
terminate the offering of Investment Options by Equitable under 
the ABRA Program on December 31, 1991, and that the agreement 
~ursuant to which Equitable provides administrative 1ervice1 to 
the ABRA Program also will terminate•• of such date. 
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Beginning on January 1, 1992, State Street will replace
Equitable in making available Investment Options under the ABRA 
Program and will provide marketing, administrative and 
recordkeeping services for the ABRA Program. 

State Street is a trust company established in 1891 under 
the laws of The Conrnonwealth of Massachusetts and is a 
wholly-owned subsidiary of State Street Boston Corporation, a 
federal bant holding company. State Street is sul>ject to the 
supervision and examination of the Massachusetts Commissioner 
of Banks and the Federal Deposit Insurance Corporation. which 
insures State Street's deposits. State Street is also a member 
of the Federal Reserve Syst•~ and subject to supervision and 
~xamination by the Board of Governors of the Federal Reserve 
system. As of September 30, 1991, State Street and its 
affiliates world-wide had over Sl.O ~rillion of assets in trust 
or under custody and over S83 billion of assets under 
management. 

Following the transition from Equitabl~ to State Street, 
the overall structure of the ABRA Program ~ill remain the same, 
subject to certain variations, resulting primarilr from the 
fact that State Street is a bank while Equitable s an 
insurance company./2/ These variations do ~o~. in our 
opinion, affect the basis for, or the position adopted by the 
Staff in, tha Equitable No-Action Letters. 

A. Pension and Profit-Sharing Plans. 
Members who elect to participate in the ABRA Pr09ram may do 

so either through their own individually desicpied retirement 
plans ("Individually Designed Plans") or by aaopting a plan
established in accordance with one or both of two master plans 

11sponsored by ABRA (the "ABA Members Plan� ). Plans 
participating in the ABRA Program (•Plan� -> may be plans for 
the benefit of employees of a corporation or plans covering one 
or more employees within the meaning of Section 401(c)(l) of 
the Internal Revenue Code of 1986, aa amended ("lteogh Plan� .. ). 

/2/ The legislative history relating to Section 3(c)(11) of the 
1,,0 Act indicates that Con9res1 intended to ••grant banks 
and insurance companies equal treatment under the Federal 
securities laws to the extent that they compete with each 
other to serve as funding Ndia for employees' pension or 
profit-sharing plans.·• House Committee Report No. 91-1382 
(1970), page 18. 
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The ABA Members Plans are master plans designed to allow 
qualified employers ("Employers") to establish and maintain 
employee benefit plans that are qualified under Section 4O1(a)
of the Internal Revenue Code of 1986, as amended (the "Code").
The forms of the ABA Members Plans have previously been 
determined by the Internal Revenue service (the ..IRS") to be 
qualified under Section 40l(a) of the Code. The forms of ASA 
Members Plans have recently been amended to com1>ly with tax law 
changes, including the requirements of the Tax Reform Act of 
1986, and the regulations promulgated thereunder, and to 
reflect changes in anticipation of the transition from 
Equitable , an insurance company, to State Street, a bank. The 
amended forms of ABA Members Plans are in the process of 
submission to the IRS for a favorable opinion that each such 
amended form is acceptable under Section 401 of the Code for 
use by Employers for the benefit of their employees. It is 
anticipated that favorable opinion letters will be obtained 
with respect to the forms of ABA Members Plans, as amended. 

Individually Designed Plans are employee benefit plans
established and maintained by Employer, in forms that differ 
from the ABA Members Plans. The trustees of each Individually
Designed Plan must represent that the Plan is qualified under 
section •" 01 (a) of the Code to be eligible to participate in the,
ABRA Prt 3111. Thus, all Plans participating in the ABRA 
Program ~ ..;at the requirements for qualification under 
section 401 of the Coda. 

B. ABA Members Trusts . 

Assets of Plans adopted under the ABA Members Plans are 
held in trust in accordance with the provisions of the Master 
Trust and assets of Individually Designed Plans invested under 
the ABRA Program are held in trust in accordance with the 
provisions of the Pooled Trust. Such assets are held in trust 
for the exclusive benefit of qualified individuals and 
employffs (collectively with their beneficiaries,
"Participants") of Employers. currently, the individual 
members of the ABRA Board of Directors serve as trustees of 
each of the AIA Members Tru1t1 . Effective as of January 1, 
1992, State Strfft will becomo sole trustee of each of the ABA 
Meinoer1 Tru1t1. 

'\'he ASA Members Trusts have previously been determined by
the IRS to be tax-exempt trusts under Section 501(1) of the 
Code. In anticipation of the transition to State Strfft and in 
connection with the amendment of the ABA Members Plans, the ABA 
Members Tru1ts have also been amended to reflect such 
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transition as t1ell as changes in federal tax laws and are in 
the process of 1ubmi11ion to the IRS for a favorable opinion
letter (in the case of the Master Trust) and a favorable ruling
(in the case of the Pooled Trust) that the amendments will not 
affect their tax-exempt 1tatu1. It ia anticipated that a 
favorable opinion letter and a favorable ruling will be 
obtained with respect to the tax-exempt 1tatus of the Master 
Trust and Pooled Trust, respectively, each as amended. 

We understand that the ASA Members Trusts were established 
originally to permit the trustees of such trusts, in accordance 
with New York insurance law, to serve as the holders of nominal 
title t~ interests in the Group Annuity Contract through which 
Equitable has provided Investment Options. w~ also understand 
that Equitable's position, as atticulated in e Equitable
No-Action Letters, has been that the ABA Memb1-. .. ~ Trusts provide 
an administrative convenience and that the ABA Members Trusts 
have no econornic substance separate and apart from the 
underlying Investment Options. currently, the trustees of the 
ABA Members Trusts exercise no discretion with respect to the 
investment of acsets contributed in accordance with the Plans . 
All such assets are invested in •~cordan~• with the 
instructions of the specific Employer or Participant, depending 
on the terms of the applicable Plan . /3/ Furthermore, at t he 
time assets are contributed under the Plans and received by or 
on behalf of the trust~•• of the ASA Members Trusts, the assets 
are immediately passed through to the underlying Investment 
Option provided by Equitable. I~ r•liance upon the Equitable
No-Action Letters, the ABA Members Trust, have not been 
registered under the 19,0 Act and interests therein have not 
been registered under the lt33 Act. 

The relationship of the AIA Members Trusts to the Plans and 
the Participants therein and the underlying Investment Options 
will not change•• a result of the introdu~tion of State Street 
to the ABRA Program. After the transition to State Strfft, the 
~ Members Trusts will remain in existe~c• to permit Stat~ 
Street,•• trustee, to hold nominal title to all ••••ts 
invested in Investment Options, including Investment Options
provided by Equitable through the Group ~uity Contract. 

/3/ In accordance with the terms of 1ome Plans, both before and 
after the transition to State Street, some Employers will 
make 1ucb investment choices; however, we refer herein only 
to Patticipants to avoid confusion. 
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State Street as Trustee c,f the ABA Members Trusts will be the 
nominal holder of the Group Annuity Contract until the assets 
thereunder are liquidated and distributed i~ accordance with 
instructions provided by or on behalf of Participant,. The ABA 
Members Trusts will also permit the URA Program to be or.rated 
on a baai• con•istent with prior practice, with• conven ent 
Nchani~m for the inmediate movement of assets for the benefit 
of Participants and Plans. Furthermore, the ASA Members Tru1ts 
will provide an efficient meana for a single trustee on an 
ongoing basis to maintain botb Plan and Participant
recordkeeping for ~he ABRA Program. 

After the transition to State Street, when a contribution 
to the ABRA Program is made on behalf of a Participant or Plan,
such contribution will immediately be passed through to 
specific underlyin9 Investment Options, in accordance with the 
investment allocat1on instructions provided by or on behalf of 
the Participant or Plan and, thereafter, the Participant or 
Plan will have a beneficial interest only in those specific
Investment Options. Each Participant account or Plan account 
will be accounted for separately under the ABA Members Trusts 
and there will be no conmingling of assets. The ASA Members 
Trusts will not be separate investments for Participants or 
Plans, and the ABA Members Trusts will not alter the nature of, 
or risks associated with, the underlying Investment 
Options.I'/ As is the case under the ABRA Program as 
administered by Equitable, the ASA Members Trusts will have no 
economic substance separate and apart from the underlying
Investment Options. 

In addition, the continued existence of the ASA Members 
Trusts after January 1, 1992 will facilitate the smooth 
transition of the t-.!ltA Program from Equitable to State Street. 
ABRA and State Street have chosen to maintain the structure of 
the ABRA Program. including the ABA Members Trusts, because 
they believe that to do otherwise would create additional 
administrative and operational burdens and coats for 

/t/ In this re1pect, . the ASA Members Trusts differ from group 
trusts, such•• those discussed in The Provident Banlt, SEC 
No-Action Letter (available September 24, 1991). In such 
group trusts, •••~s contributed by participating plans are 
comningled such that each participating plan holds a pro 
rata interest in all assets of such trust. Thus, a group 
trust is generally a separate investment in a pool of 
assets. 
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Participant1, Plans and Employers, including technical issues 
related to the compliance of Plans with the Tax Reform Act of 
1986 and newly prcmul9ated regulation, thereunder, without 
connen1urate benefit• to Participants and Employers. 

Finally, after the transition to State Strfft, certain fees 
under the ABRA Program will be borne by Investment Options Md 
certain other fees will be borne on a per-Plan or 
per-Participant basis. No fees will be borne by the ABA 
Members Tru1ta. Fees charged baaed on the value of assets in 
the V6rious Investment Options will consist of the program 
expense fee, trustee or custodian fees, management or advisory
fees and investment-related administrative fees. All such 
asset-based fees will be charged to the appropriate Investment 
Option and paid as an operating expense thereof or reflected as 
a reduction in income accruing thereon, prior to the allocation 
of income (or loss) to Plan accounts and P~rticipant accounts 
under the ASA Members Trusts. Other fees under the ABRA 

. Pro.gram relate to administration and recordkeeping in' ' . ·connection-with the Plans and, therefore, will be assessed on a 
per-Participant or per-Plan basis. These fees include record 
maintenance and report fees, actuarial fees, and fees to obtain 
annuity quotes. These fees will either be billed directly to, 
and paid directly by, the Employer or Plan receivin9 the 
services or will be charged to the specific Plan or Participant
and paid thereby through the withdrawal of assets from one or 
more Investment Options held on behalf of such Plan or 
Participant. In either case, the charge will be borne only by
the specific Plan or Participant, as the case may be, receiving
the services to which the charge relates. All fees charged in 
connection with the ABRA Program either vill relate to the 
Investment Option� and related services, in which case they
will be borne directly by the Investment Options, or to tbe 
Plana and related services, in which case they will be borne by
the specific Plan, Participant or !mployer receiving the 
aervices. Thus, no feea vill be borne by the UA Members 
Trusts, In addition, just•• the ASA Members Trust� will not 
coarningle ••••t• of Plans for investment purpose,,, the ABA 
Members Truata will not coaningle assets of Plans for purposes
of charging or a1sessing any fees or expenses. 

c. Investment Options. 

1. Equitable Inve1tment Options. 

Prior to January 1, 1992, Participants may choose to inves~ 
assets contributed to the ABRA Program in a variety of 
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Investment Options offered by Equitable pursuant to the Groui 
Annuity Contract. Under the Group Annuity Contract, Equitab • 
offers interests in three separate accounts that invest 
primarily in equity securities or I combination of debt and 
equity securities (the "Equitable Market Value Accounts"). 
Equitable retains investment managers in connection with the 
investment of the a11et1 of the Equitable Market Value 
Accounts. Equitable al1O offers a separate account that 
invests primarily in real estate (the "Equitable Real Estate 
Aecountu). Also under the Group Annuity Contract, Equitable
offers a money market guarantee account (the •'Equitable Money
Market Account") and guaranteed rate accounts generally of 
three and five years in duration, both of which are part of 
Equitable's general account, the assets of which are subject to 
the claims of Equitable'• general creditors. 

Equitable registers under the 1933 Act those interests in 
the Equitable Market Value Accounts and Equitable Real Estate 
Account that are sold to entities for which there is no 
exemption from registration, such as Keogh Plans that do not 
qualify under Rule 180 of the 1933 Act. Guaranteed rate 
accounts and the Equitable Money Market Account are issued by
Equitable without registration under the 1933 Act in reliance 
upon the exemption provided for such contraet1 u."M:ler 
Section 3(a)(I) of the 1933 Act. We understand that Equitable
deliver, a prospectus describing the ABRA Program and all of 
the Investment Options that it offers pursuant to the Group
Annuity Contract to all Employers and Participants, including
thos• vhose interests in Inve1tment Options are not required to 
be registered. 

2, State Streat Investment Options. 

Beginning January 1, 1992, Participants may choose to 
invest a11et1 contributed to the ABRA Program in a variety of 
Inve1tment Options that will be made available by State Street,
with varying strategies designed to replicate certain of the 
Investment Options presently offered by Equitable under the 
ABRA Program. State Street ha1 established the American Bar 
Association llembers/State Street Collective Trust (the
"Collective Trust••), consisting of a series of bank-maintained 
collective tru1t funds (the ..Fund1 1•) to be offered as 
Investment Options under the ABRA P,~gram beginnin9 as of 
January 1, 1912, Each Fund under the Collective Trust will be 
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a collective trust fund maintained by State Street for th1e 
exclusive benefit of Participants in the ABRA Program./5 

Three of the Funds will invest priMarily in equity
1ecuritie1 or combinations of equity and debt securities (the
ffMarket Value Funds"). The inve1tment objectives and policies
of the Market Value Funds are substantially the same as the 
investment objectives and policies of the Equitable Market 
Value Accounts. For each Market Value Fund, State Street has 
designated one or more investment adviaora ("Investment
Advisors") both to make recommendation� to State Street 
regarding appropriate investments for the respective Market 
Value Fund and to suggest brokers to execute the transactions,
all in accordance with the terms of the Invest111ent Advisor 
agreements,/6/ State Street will monitor and evaluate the 
overall performance of each Investment Advisor and may, from 
time to time, appoint or remove an Investment Advisor or change
the allocation of assets in a Fund among Investment Advisors if 
there are multiple Investment Advisors to a Fund, State Street 
•dll in all events maintain "substantial investment 
rasponsibility" over such FWlds <••• Section II-A, infra). 

State Street will also offer a short term fixed investment 
fund (the "Enhanced Short Term Investment Fund") having an 
investment objective similar to that of the Equitable Money
Market Acccunt.17/ The Enhanced Short Term Investment Fund 

/5/ In contrast to the ABA Members Tru1t1, the Collective 
Trust, including ••ch Fund e1tabli1hed thereund•r, ia a 
typical "group truat " in vhich ••••t• contributed by
participating Plana •r• cormiingled, 11 de1cribed above in 
note fi, 

/6/ Initially, the Inva1tment Advi1or1 to ••eh Market Value 
Fund v1ll be tht IL~• entit1•• that prea•ntlr aerv• &I 
inve1tmant m•~•g•r• to the cortetponding Equ table Market 
Valu• Account . 

/7/ Instead of hol ~!nq n0ffll n1l tit l e to int•re1t1 in the 
Equitable ~cney ~ark•~ Acc oWlt. the ••••t• of vhicb are 
1u.bjeet tot •• c : 1 ie1 ct lq-~ it 1ble ' 1 general creditor,, 
after Decr.r.tAr ~l . 1t•1, lt1te ltreet, •• trustee of the 
AJA Knb•r• Tr~•tt, vt:~ ho ld , for th• benefit o! 
Participant , . norn~ c t ! t itl e to 1nt•r~ttl in the Enhanced 
Short T•rm : r; v • • t N r. :. ~-..l.nd . Th• !n.'°\anc:~ Short Term 
lnve1tffltnt , .._;.nd. ~h :c~ 1• • dtver11f1~ collective trust 
fund ••t•b11 1het by •t•t• ltreet . vill not be 1@~ · ct to 
th• cla1ma o! ,tat• •~ r••~ ·• 9en•r1l creditor1 . 

http:Acccunt.17
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will invest primarily in high quality money market instruments 
with the overall portfolio having an average weighted maturity
of not more than 120 days, with the objective of providing high 
current income consistent with the preservation of capital.
The Enhanced Short Term Investment Fund will mate such 
investment• either directly in such instrwnents or indirectly
through collective trust funds maintained by State Street for 
collective investment and reinvestment in such instruments. 

In addition, State Street will offer as an Investment 
Option a new fund (the NBlended Rate Fund") that will invest 
primarily in investment contracts issued by insurance 
companies, investment contracts and certificates of deposit
issued by banks or trust companies, and money market 
instruments. The Blended Rate Fund will generally maintain a 
portfolio with a longer average weighted maturity than that of 
the Enhanced Short Term Investment Fund. Like the Enhanced 
Short Term Investment Fund, the Blended Rat• Fund may make 
investments either directly or indirectly through collective 
investment funds maintained by State Street,/8/ 

On January 1, 1992, cash and a11ets held in each Equitable
Market Value Account will be transferred to the corresponding
Market Value Fund and cash equal to the value of Participants'
interests in the Equitable Money Market Account wilt be 
transferred to the Enhanced Short Term Investment Fund. On 
January l, 1992, the Blended Rate Fund will have no assets. 

Due to the illiquidity of the assets beld in the Equitable
Real Estate Account, assets held in this separate account will 

/8/ The fund declaration establi1hing each Fund under the ABRA 
Program precludes State Street from receiving additional 
trustee, management, custodian and related fees, expenses 
or deductions with respect to Participants. Plans and 
Employers under the ABRA Program, and no fff will be 
assessed. against tbe Punds by reason of the participation
in 1uch other collective investment funds maintained by
State Street. In addition, even if tbe ten.la of the Funds 
did not prohibit the assessment of duplicate fees, the 
Employee Retirement Income Security Act of 1974, as amended 
( "£RISA'') prohibits State Street from making such an 
assessment under the self-dealing restrictions of Section 
t06, Thus, investments made by a Fund in other collective 
trusts maintained by State Street do not increase trustee, 
management, custodian and rel•ted fees payable to State 
Street in connection with the Collective Trust. 
Furthermore, no advisory feei will be paid to any adviso: 
to any such other collective investment funds. 
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not be transferred to the Collective Trust. The assets of the 
Equitable Real Estate Account will continue to be managed by
Equitable. Nominal title to interests in the Equitable Real 
Estate Account will continue to be held (through the Group
Annuity Contract) by State Street as trustee of the ABA Members 
Trusts for the benefit of Participants, Following the 
transition to State St:eet, Participants will no longer ~e 
p£rmitted to make contributions or transfers into the Equitable
Real Estate Account. 

Assets held in the Equitable guaranteed rate accounts that 
have not matured by January 1, 1992 will continue to be 
invested with Equitable and State Street, as trustee of the ABA 
Members Trusts, will be the nominal holder of such accounts on 
behalf of Participants until such accounts mature. As these 
accounts mature, Participants will have the opportunity to 
invest the proceeds in the various Investment Options then 
available under the ABRA Program. After the transition to 
State Street, Participants will no longer be permitted to make 
contributions or transfers into the Equitable guaranteed rate 
accounts; however, Participants may wish to continue to inves';
in ~aranteed investment contracts that constitute insurance 
policies within the meaning of Section 3(a)(8) of the 1933 
Act. On behalf of Participants, State Street, as trustee of 
the ASA Members Trusts, will enter ~nto such contracts with one 
or more insurance companies that meet certain credit quality
standards and State Street as trustee will hold nominal title 
to such contracts for the benefit of Participants. As is the 
case with the ABRA Program as presently administered by
Equitable, such contracts and the interests therein will not be 
registered under the 1940 Act or the 1933 Act. 

I>. Role of State Street. 

State Street is the sole trustee of the Collective Tru~t. 
with exclusive management and control over the assets thereof. 
A• of January 1. 1992. State Street will also become sole 
trustee of each of the ABA Members Trusts. In addition, State 
Street and ABRA have entered into an Administrative and 
Investment Se1·vicas Agceement (the "Administrative Services 
Agreement") effective as of January 1. 1992, pursuant to which 
State Street vill assume certain administrative and enrollment 
responsibilities with respect to the ABRA Program. The 
Administrative Services Agreement will replace the 
administrative agreement that exists between ABRA and Equitable. 

State Street will act as trustee of the Collective Trust,
performing investment management and custodial functions for 
each of the Funds under the Collective Trust, and will je 
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responsible for the investment of all assets allocated to the 
Funds. In return for its services with respect to a Fund. 
State Street will receive a fee based on the value of the 
assets invested in such Fund. As the provider of 
administrative and enrollment services in accordance with the 
Administrative Services Agreement, State Street will also 
receiv~ a program expense fee assessed on the value of assets 
in the Investment Options and certain enrollment ar~J 
administrative fees assessed on a per-Participant or per-Plan
basis. The amount of fees that State Street is permitted to 
charge under the ABRA Program was negotiated by ABRA and State 
Street, and State Street is not permitted to increase its fees 
without the agreement of ABRA and notice to Participants and 
Employers. In the aggregate, based on estimated average net 
assets under the ABRA Program of $1,624,000,000, State Street 
would receive fees equal to approximately $10,500,000 on an 
annual basis ,/9/ 

Under the Administrative Services Agreement, State Street 
will assume responsibility for all administrative and 
enrollment functions with respect to the ABRA Program as of 
January 1, 1992. The Administrative Services Agreement
provides that State Street will receive and process all 
contributions to, transfers between, and distributions or 
withdrawals from, Investment Options. State Street will be 
required to maintain all Plan, Participant and Investment 
Option records in connection with the ABRA Program, prepare and 
mail all reports, respond to Participant and Employer inquiriet
and handle all other administrative functions currently
performed by Equitable. In accordance with procedures set 
forth in the Administrative Services Agreement, State Street 
exercises ultimate discretion over the establishment and 
termination of Investment Options made available through the 

/9/ The estimate of fees is based on an estimate of assets 
under the ABRA Program described more fully in the 
prospectus ("Prospectus") relating to interests in the 
Collective Trust registered under the 1933 Act, together
with an estimate of non-recurring fees. This estimate of 
fees does not include fees (estimated at less than 
Sl,900,000 on an annual basis), which will be paid to 
Investment Advisors. We understand that comparable
compensation was paid to such entities as investment 
managers under Equitab1-•1 administration of the ABRA 
Program. 
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Collective Trust and the engagement and removal of Investment 
Advisors. The Administrative Services Agreement also provides
that as of January l, 1992, Stat• Street will be responsible
for determining that the offering and maintenance of Investment 
Options complies with all applical)le employee benefit,
securities, ba!lking and insurance laws and regulations. Under 
the Administrative Services Agreement, State Street is also 
responsible for marl~eting and promoting the ABRA Program.
These marketing and promotional activities will include direct 
mail adve.:tising to Members, placing print advertisement; in 
various national and state legal publications and providing
information at national and state bar association meetings.
All such marketing and promotional activities will thus be 
targeted only to the limited audience consisting of Members and 
Participants, rather than to the public at large,/10/ All 
such activities will be conducted in strict compliance with 
applicable federal and state securities and banking laws. 

Interests in the Funds will be sold without a sales load 
,and·without any asset-based distribution fees or contingent
deferred sales fe•s. Thus, State Street will receive no direct 
compensation for sales of interests in the Funds, Furthermore, 
no direct or special incentive compensation will be paid to my
employee of State Street in connection with such sales,
although some employees of State Street, including some of 
those involved with the ABRA Program, may be eligible for 
performance bonuses on an annual basis. Such performance 
bonuses paid by State Street may be based on a variety of 
factors. However, such bonuses will not be based upon the 
number or value of the Units of the Funds sold by any such 
employee. 

E. Role of ABRA. 

As sponsor of the ABRA Program, ABRA is responsible for the 
design of the ABU Program. the maintenance of the ABA Members 

/10/ Under internal Revenue Service rules, a trade or 
professional association such as ABRA is eligible to act 
as a sponsoring organization of a •aster plan, provided
that such plans are marketed only to its members or 
members of certain affiliated organizations for use in 
their capacity•• adopting employers. See Sections, Rev. 
Proc. 89-9, I.R.B. 1989-6, February 6, 1989, modified by
Secticn 6. Rev. Proc. 90-20, I.R.B, 1990-15, April 9, 1990. 
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Plans and the ABA Members Trusts, and the designation of 
certain Investment Options to be made available under the ABRA 
Program. ABRA will monitor State Street's administration and 
marketing of the ABRA Program and will approve the hiring by
State Street of certain other major service providers, such as 
actuaries, As part of its responsibilities, ABRA has reviewed 
and approved the fees payable in connection with the ABRA 
Program and has negotiated the terms and conditions of the 
documents establishing the respective rights and obligations of 
State Street and ABRA, ABRA may terminate the Administrative 
Services Agreement prior to the end of its term in certain 
circumstances, including failure by State Street to satisfy
certain service standards or standards regarding its financial 
condition. 

ABRA has the right to make recommendations to State Street 
regarding the addition or deletion of Funds as Investment 
Options. ABRA, with the assistance of a consultant, will 
monitor the performance of State Street and its Investment 
Advisors and may make recommendations to State Street regarding
the engagement and termination of Investment Advisors. State 
Street has agreed to give full good faith consideration to all 
such recommendations from ABRA, although State Street retains 
exclusive management and control over Funds and Investment 
Adviso~s. ABRA may direct State Street to establish or 
terminate certain other Investment Options. In specified cases 
when State Street fails to satisfy minimum investment 
performance standards, ABRA also has certain additional rights 
to delete a Fund as an Investment Option or to direct the 
establishment of another Investment Option that is not a Fund. 
ABRA's duties will not include responsibility for marketing or 
administration of the ABRA Program or the supervision of State 
Street's investment decisions. As has been the case under 
Equitable's administration of the ABRA Program, for its 
services as sponsor of the Programi ABRA receives an 
asset-based program sponsor fee./1 / 

/11/ Based on the estimate of Sl,624,000,000 in assets under 
the ABRA Program deucribed in the Prospectus, the fees 
payable to ABRA would be approximately s1,100,ooo on an 
annual basis. 
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I I. LEGAL ANALYSIS . 

A. Application of Securities Laws to the Collective Trust. 

l, 1940 Act. 

section 3(c)(ll) ~f· the 1940 Act excludes from the 
definition of investment company "any employees' •.. pension, 
or profit-sharing trust which meets the requirements f~r 
qualification under ~ection 401 of the Internal Revenue Code of 
1986; ... or any collective trust fund maintained by a bank 
consisting solely of assets of such trusts." For a collective 
trust fund to be excluded from the definition of an "investment 
company" under Section 3(c)(ll), and therefore exempt from 
registration under the 1940 Act, three criteria must be 
satisfied. 

First, the entity maintaining the collective trust fund 
must be a statutorily defined "bank. 11 Section 2(a)(5) of the 
1940 Act defines the term "bank'' to mean "a member bank of the 
Federal Reserve System. , ." As noted above, State Street is 
a member bank of the Federal Reserve System and therefore is a 
"bank" for purposes of Section 3(c)(ll) of the 1940 Act./12/ 

Second, the collective trust fund must be "maintained" by a 
bank. To "maintain" a collective trust fund, a bank must 
exercise "substantial investment responsibility" over such 
fund. Employee Benefit Plans, Securities Act Release No. 6188,
Fed. Sec. L. Rep. (CCH) 11051, 2073-22 (February 1, 1980)
("Release No. 33-6188"); see also Brown Brothe?s Harriman & 
co., SEC No-Action Letter (available November 29, 1984) and 
Huntington National Bank, SEC No-Action Letter (available
March 9, 1988), Pursuant to Section 3,03 of the Declaration of 
Trust of the Collective Trust, "the Funds shall te under the 
exclusive management and control of the Trustee," which is 
State Street. In addition, State Street will mate all 
investments for certain of the Funds and will have ultimate 
discretion over all investments made for the Equity Funds in 
accordance with the Collective Trust and the investment advisor 

/12/ State Street also sati1fie1 the Section 2(a)(S) definition 
of "bank" by virtue of the fact that it is a banking 
institution doing business under the laws of The 
Commonwealth of Massachusetts, a substantial portion of 
the business of which consists of receiving deposits and 
exercising fiduciary powers. 
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agreements. Thus, State Street will satisfy the "substantial 
investment responsibility•• test and, therefore, the Funds will 
be "maintained•• by State Street. 

Third, section 3(c)(ll) requires that the collective trust 
fund must consist solely of assets of trusts for employees'
stock bonus, pension, or profit-sharing plans that are 
qualified under Section ,01 of the Code. Since the Funds will 
consist solely of assets of the ABA Members Trusts, which are 
trusts for employees' pension and profit-sharing pl.ns that are 
qualified under Section 401 of the Code, the Funds will satisfy
this final requirement of section 3(c)(ll). 

Because the Funds will satisfy the requirements of Section 
3(c)(ll), the Collective Trust will not be an "investment 
company" under Section 3 of the 1940 Act and therefore will be 
exempt from registration under the 1940 Act. 

2. 1933 Act, 

As discussed below, interests in the Collective Trust 
maintained by State Street to be issued with respect to certain 
Keogh Plans will be registered under the 1933 Act. 

Section 3(a)(2) of the 1933 Act, using language similar to 
that set forth in Section 3(c)(ll) of the 1940 Act, provides an 
exemption for interests and participations in a collective 
trust fund maintained by a bank which are issued in connection 
with qualified pension or profit-sharing plans. However,
Section 3(a)(2) also provides that this exemption does not 
apply to a collective trust fund that includes the assets of 
any plan "which cover� employees some or all of whom are 
employees with the meaning of Section 401(c)(l) of [the]
Code," Thus; the exemption does not apply to interests in a 
collective trust fund to the extent that such fund includes the 
assets of Keogh Plans./13/ Therefore, interests in the Funds 
will be exempt from registration under the 1933 Act pursuant to 

/13/ The commingling of assets that ars exempt under section 
3(a)(2) vith assets of ~•ogb Plans does not affect the 
exemption with respect to such qualified assets. Employee
Benefit Plans, secu~ities Act Release No. 6281, Fed. See. 
L. Rep. (CCJf) 11052, 2073-37 (January 15, 1981);
Thomas D. Murray, SEC No-Action Letter (available
December 7, 1981). 
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Section 3(a)(2) of the 1933 Act to the extent that such 
interests ~re issued in connection with Plans that are not 
Keogh Plana. 

Section 3(a)(2) of the 1933 Act authorizes the Commission 
to exempt from Section 5 of the 19J3 Act any interest or 
participation issued in connection with a Keogh Plan. The 
Commission has exercised this authority by promulgatlng
Rule 180, which exempts interests in a collective trust fund 
maintained by a bank from registration under the 1933 Act to 
the extent that such interests are issued in connection with 
Keogh Plans meeting the sophistication requirements of 
Rule 180. State Street intends to obtain from ea~h Keogh Plan 
that proposPs to participate in the ABRA Program written 
representations designed to determine whether such Plan meets 
the requirements of Rule 180. such representations will 
provide State Street with reasonable grounds for belief that 
those Keogh Plans which make adequate representations qualify
under Rule 180, State Street does not intend to register under 
the 1933 Act interests in the Collective Trust that are issued 
to the ABA Members Trusts with respect to Keogh Plans that are 
qualified under Rule 180. 

State Street intends to make the ABRA Program available to 
Keogh Plans that do not qualify under Rule 180, Interests in 
the Collective Trust to be issued with respect to such 
non-qµalified Keogh Plana will be registered under the 1933 
Act.Tl•/ The Prospectus w~ll provide disclosure with respect 
to all Investment Options offered by State Street, including
those Investment Options the interests in which are not 
required to be registered, and will also provide a description
of all aspects of the ABRA Program to ensure that Employers and 
Participants receive all information that is material to a 
decision to participate in the ABRA Program. The Prospectus
will be provided to all Employers and Participants. 

/14/ State Street maintains various collective trust funds, all 
interests in which are exempt from registration under the 
1933 Act pursuant to section 3(a)(2) of the 1933 Act. As 
noted above in Section I-C-2, State Street anticipates
that a portion of the assets of the Funds may be invested 
in one or more of such collective trust funds. The 
investment by the Funds in such collective trust funds 
will n~t cause the interests in gucb collective trust 
funds to require regi1tratic,n under the 1933 Act. See 
Sank of New York, SEC No-Action Letter (available May 11, 
1979). 
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B. Application of Securities Laws to ABA Members Trusts. 

1. No separate secu:ities. 

The ABA Members Trusts are an administrative mechanism with 
no economic substance. As such, the ABA Members Trusts do not 
bear the attributes of securities as described in the federal 
securities laws and judicial and administrative interpretations
thereof. 

Pursuant to Sections 3(a) and 2(a)(22) of the 1940 Act, an 
entity is not an "investment company" and therefore is not 
required to register under the 1940 Act unless such entity is 
an "issuer" of "securities." Sim:Uarly, pursuant to Section 5 
of the 1933 Act, a contract or arrangement is not subject to 
the requirements of the 1933 Act, including the registration
provisions thereof, unless such contract or arrangement is a 
"security,•· as defined in section 2(1) of the 1933 Act. The 
ABA Members Trust• do not require registration under the 19t0 
Act and interests therein do not require registration under the 
1933 Act because such interests are not securities separate
fr~m the interests in the Investment Options . 

.An interest in an employee benefit plan is a security under 
federal securities laws if such interest is an "inveatment 
contract". Interna~ional Brotherhood of Teamsters v. Daniel, 
439 u.s. 551 (1979). The Supreme Court, in Daniel, ap~lied the 
test first enunciated in SEC v. w. J. Howey/157 to det•r.nine 
whether an interest in an employee benefit plan is an 
investment contract. The Court held that an interest in an 
employee benefit plan is not an investment contract unless,
judging by the economic reality of the transaction, "the scheme· 
involves an investment of money in a convnon enterprise with 
profits to come solely from the effort� of others." 328 u.s. 
at 301. The Supreme court observed that "the 'touchstone' of 
the Howey test is the presence of an investment in a connon 
venture premised on a reasonable expectation of profits tc be 
derived from the entrepreneurial or managerial efforts of 
others." Dar.iel, 439 U.S. at 561 (quotin,_g: Unit9d Housing 
Foundation, Inc, v. Forman, 421 U.S. 837, 852 {1975)). 

/15/ 328 u.s. 293 (1946). 
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Under the ABRA Program, investments will be made in the 
co:lective Trust with a reasonable expectation of profits to 
come from the managerial efforts of State Street, as trustee 
exercising exclusive management and control over the assets of 
the Collective Trust. The interests in the Collective Trust,
therefore, are securities and are required to be registered
under the 1933 Aot to the extent that an exemption from 
re;istration is not otherwise available. See section II-A..2, 
supra. 

Conversely, the duties of State Street as trustee of the 
ASA Members Trusts and as the provider of reeordkeeping and 
administrative services under the Adir.inistrative Services 
Agreement are not entrepreneurial or managerial in nature. The 
ASA Members Trusts and the Administrative Services Agreement 
merely set forth certain procedures, rights and 
responsibilities of the parties inv~lved in the ABRA Program,
facilitate reeordkeeping and administration and provide a 
mechanism for the immediate transfer of assets between 

· Par·ticipants and the Investment Options. Consequently,
Participants and Employers cannot have a reasonable expectation
of profits to be derived from the entrepreneurial or managerial
efforts of State Street or my other party in connection with 
the AJA Members Trusts. Therefore, interests in the ABA 
Members Trusts do not constitute securities separ&te from the 
interests of Participa~ts in the Investment Options, and the 
ASA Members Trusts do 1, .,t require registration under the 1940 
Act and interests there~~ do not require registration under the 
1933 Act. 

2. Single Investment Decision. 

Tbe Connission has determined with respect to employee
benefit plans, that "from the employee•• standpoint, his 
interest in the plan 1• inseparable from his aliquot share of 
the plan's interest in the funding vehicle." Employee Benefit 
Plans, Securities Act Release so. 6188, February 1, 1980, Fed. 
Sec. L. Rep. (CCH) 11051 at p. 2013-21-22. The COffllli11ion 
concluded that •tiln light of ••• the negative effects on 
many plan• which ••• might flow from a narrow construction of 
section 3(a)(2), the Staff will continue to view the exemption 
as bein9 applicable to both intere1ts in funding vehicles and 
interests in plans." Id. at 2013-22. JllQreover, the Cormni11ion 
has explicitly acknowledged this position of the Staff to be 
applical:>le to Keogh plans: 
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Although tbe interests of participants in 
voluntary, contributory Keogh plans are 
deemed to be securities, the staff has not 
required the separate registration of such 
interests. Most plans can rely on an 
exemptioA from registration for the offer 
and sale of employee interest�• For those 
relatively few plans that do not have a 
readily available exemption, the staff, as a 
matter of administrative discretion, will 
not require such interests to be registered. 

Id . at 2073-12./16/ 

The Commission's position with respect to the 
non-registration of employee benefit plans and interests in 
Keogh Plans applies equally to interests in the ABA Members 
Trusts. The ASA Members Trusts provide a convenient means of 
maintaining records of each Participant's or Employer's
interests in the underlying Investment Options and a mechanism 
for the invnediate transfer of assets between Participants and 
the Investment Options. From a Participant's standpoint, an 
interest in the ABRA Program, including the ASA Members Trusts, 
is inseparable from the Participant's interests in the 
underlying Investment Options which, to the extent required,
will be registered under the 1933 Act. 

All Members, F.mployers and Participants considering
partic'~ation in the ABRA Program will be provided with the 
Prosp1. ~ ': .• ~ describing all aspects of the ABRA Progran., and its 
admin 1. '.J tion, including (1) each Investment Option 'that is 
avail, · ,, ;,; through the ABRA Program, (2) the Collective Trust 
and Stal_ Street's investment responsibilities thereunder,
(3) the ASA Members Plans and the ASA Members Trusts, and
<•> the administrative and enrollment functions performed by
State Street. Bnployers electing to participate in the ABRA 
Program will mate a single investment decision regarding
whether to parti.:ipate in the ABM Program•• a whole, 
including the Investment Options available thrcugh the ABM 

/16/ Consistent with the position adopted by the Commission in 
Release Bo. 33-6118 and also co~sistent with the present
operation of the ABRA Program, interests in the Plans will 
not be registered under the 1933 Act. 
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Program . lf • Parti ci p1 :"'.t t a, t t·.• c·,_;I;<' rtu..~:.ty to choose 
whether to part1c 1p•t• i~ t b• ~•:v. P .ogx~~ 1tt•r it haa been 
adopted t,y the !l!rp l oy•r. t r,e t • r·c c ~ pui t w- i 11 • l •o make only a 
single inveatm.nt d•c111 011 fH·J:;.·~-~ ;,•.n • Cl ,:i.n.J t make the 
decision to hold ai: 1nt,Het-: i r: "!' ~• "-IJ. M.~r• Truat1 vithout 
holding an ~ iva ! e nt i~:t • r•• r: 1~ ~ .. • ! .. v••·Jt"•nt Option, under 
the ABRA Pr og r &m . tJr,i:1 • r t ~, • 1 • i.'. ~ r : ...rr. , t &:·, ;::- e• . 1t vou l d .be of no 
ben•fit to Ernp ~oy•r• a !',~ Pe : -: i c ~..,-•tt • i ! t i--.e UA M~.b•r• Trusts 
were regilter4t~ under th. it l-,1 -G 11 ..: ~ , :·i-~ ~ .. . . ,.,t• therein vere 
register•d under t he UJ'-' -.et f"i-,e , ..-;:p • n a:.: .:,n tnd delivery 
of a separate pro1~:t..;1 w~-:~- r•• ~'• '.°'". t .· : ~ • U~ ~•~..b•r• Trusts 
and intere1 t 1 t!'ierei r: t ,~ •• ::r-. ft ·::~·:_r t. ··· ~ • ----~ !'rar,:oy• r would 
generatt- 1u.b1t1nt1 a : l i, : ~·; • ~- ~- • ~t , • -:: · , , , • :~-~ lrlay c•~•• 
confus ion on th• ptr: e: t F- • r -:: . .: : ~• ·· ~ • ···. ".' !ll'•; ; :,; •rt - Th••• 
additior.al ad:~,~~i , ~: a :: :ue :-: .:- c t ,: ~ ·. · ..!. : .--.,-:-- <: ; y r e<!:Jce th• 
ret i ~ement b•n!f1t1 f-· =• ;.: r .- - · a:-; - w ~ r.c :_•~· • ~ - . • : } ~r .,., ~ c"'l
ptovid• Part1 c:f • ::t 1 "' : ~.~- 1.:y • "'.'.. - - · •• • ; ;· :· : -: • ,:: . ~or..1 . 

Al I conduit !or t h• ·r , ,.• ~ • . d lUf! ': I t.~- P , t.!';& t o 
Investment Opt 1 on 1 , t t • .I.Ii).. 1'~.t• ~ , '!'; •• ·: , • ! • N t • ~ y one 
element r;f a compr•r; • ~• i ve p! ..,9 r v., • ~·, 11p•c t 1 ef ..,h ich are 
• "'"'ject to r•m 11 at1· 0...., ~r. . ,~ .. : .. . _-:'" .,_ . ... . • ·••1"· ·• ,,. • 1- •,.., ... of1.6,W ., - ... ~ -~ ' .. j ~-""" ~ ·· ~ ,,. l.s =~... \,, "' 'I, : , :. t'' .... (. t. ..... .. ,+ .. ... ' i 
federal and 1t1t• a•;; u.r;.t~ •• :•w• t ::.:. tti • ~-~ : ; ec 1ve Trust and 
interest• therein , l!•t• ltr•-•-:. • :•;•~ • -:: :.-;::,,·,. ,;;,f rhe AIU Program 
11 subject to the r • -, .• 1i-••:-:t 1 d cl : $.\ t s-4 u ia Cod • . 1.nd l'tate 
Street ii 11.1.bject to 1u~cv .i 1 i,;:-G toy tr.~•• 1e;ar 1t • t,an.k 
regulatory authorit i •• · !r: l ~;.t t c 1 th• c :J.~p • t-,• ~ • 1ve 
regulation that will ap·; ly t o • ; ; ,, ,~ .::: -!: , c-1 t~•• A.llA Program, 
as administered by ltat• •~ r ••~ - t i". • : • '; 1 i'tth t.:.n; tc b• gained 
by requiring re;i•trt tion ct t:--, e u,1c Jl':~iP• i • Tn.i 1 t 1 ur.der th• 
1940 Aet or the int•r11t1 there1n ~n~• r t~• ,tJl Act . 

ERI&A VII enacted 1P4fCl f lC l ll y t o r~,.; 1t • pentl.on and 
profit-1h1ring plan1 , t uch •• th• 7 ~•n• )_.rtde r t h• Ull 
Program . Alacng other r~i r....,.nt.1, D.! IA ••t t.bl11he1 f 1duciary
atandarda . 1nv•1tN-nt d1ver1 i !lcativn req-.11 :-nt1. reporting 
and di1clo1ur• obligation• •nt! pc o!'\1 t-.i 1ttor.1 on 1elf dealing. 
The URA Pr09ram th-• ,~_.1r...nt1 ofit de� ired to ••t e l 1 of 
ERISA. State lt,Mt vil be 1u.c1ect to ttil fid uciary 1tand1rd1 
of DISA in carrying o~t it• dutiea ar..d r e1 pcn11b1litio� in 
connection vith th1 AIU Jrogru and , in t-h• r1ent cf any
violation, vill be 1\Jb j e-ct to the r ...ji•• · 1tnct ion1 and 
judicial rights of action cr•ated under D !&A ln addition. 
the Code impo••• a variety ot r•q,J 1reff\e~t • th•t the UIA 
Program must 11ti1fy to ptov 14• t ax,..~•~ H .i.~ Plan• and 
tu-exempt tru1t1 to !mployer, 

http:r....,.nt
http:pentl.on
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4, Consistent With Previous Staff Positions. 

The ASA Members Trusts (or their predecessors) have been 
part of the ABRA Program for over twenty years. In reliance 
upon the Equitable No-Action Letters, the ASA Members Trusts 
have not been not registered under the 1940 Act and interests 
therein have not been registered under the 1933 Act. Ten years 
ago, in affirming its position that no registration of the ASA 
Members Trusts under the 1940 Act and interests therein under 
the 1933 Act is required, the Staff of the Division of 
Investment Management stated as follows: 

We base our response upon the following
factors contained in your letters: the 
underlying units of interest tr. Equitable 
are either registervd under the 1933 Act or 
exempt from registration; Equitable, a 
registered broker-dealer, rather than the 
trusts is responsible for all promotional,
marketing, and enrollment functions with 
respect to the group annuity contracts;
Equitable receives all plan contributions, 
prepares and mails reports, and handles 
other administrative functions; no 
investment decisions are mad• by an 
association or a.ny of its trustees;
Equitablt, pays all benefits provided by the 
plans directly to participants; Equitable
receives nearly all the fees paid in 
coMection with the plans; the trustees' 
general oversight of the plans does not 
include responsibility for marketing or 
administration, or supervision of 
Equitable'& investment decisions; all 
assets . . , managed by a registered
investment adviser other than Eguitable are,
under New York Insurance Law, owned by
Equitable; and under ER.ISA Equitable is 
directly liable to plan sponsors and 
participants regarding plan a11eta 
controlled by it as investment manager. 

Equitable Life Assurance Society of The United States, SEC 
No-Action Letter (July 20, 1911). 

After the transition to State Street•• of January 1, 1992,
the ABRA Program will continue to be administered in a manner 
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consistent in all material respects with these factors. The 
underlying units of interest in the Collective Trust either 
will be registered under the 1933 Act or exempt from 
registration. State Street, a bank that is not required to 
register as a broker-dealer under federal securities laws, 
rather than the ABA Members Trusts, will be responsible for all 
promotional, marketing, and enrollment functions, receive all 
plan contributions, prepare and mail all reports and handle all 
other administrative functions. State Street will receive all 
contributions to the ABRA Program, prepare and mail reports and 
handle other administrative functions. No investment decisions 
will be made by ABRA or any other association, or any of their 
directors, and State Street will pay ~r arrange for the payment
of all benefits provided by applicable Plans directly to the 
Participants. State Street will receiv·e substantially all of 
the fees paid in connection with the ABRA Program, and the ABRA 
directors' general oversight of the ABRA Program will not 
include responsibility for marketing and administration or 
supervision of State Street's investment decisions. All assets 
will be held in trust by State Street in its capacity as 
trustee; and, under ERISA, State Str•et will be directly
responsible to Plan sponsors and Participants with respect to 
all Plan assets, within the meaning of ERISA, that are invested 
in the ABRA Program. 

As noted above, the Equitable No-Action Letter dated 
July 20, 1981 recites as one of several conditions to its 
conclusion that ••Equitable, a registered broker-dealer, rather 
than [the ABA Memb•rs Trusts] is responsible for all 
promotional, marketing and enrollment functions. " After 
January 1, 1992, State Street will be responsible for all such 
promotional, marketing and enrollment functions. Equitable or 
an affiliate thereof, in performing these functions, was 
functioning as a broker-dealer under th• Securities Exchange
Act of 1934, as amended (the •1934 Act••), and, therefore, w~s 
required to be registered as a broker-dealer under 1ueb Act. 
Sta~• Street will be performing comparable functions but, as a 
bank (as such term is defined in Section 3(a)(6) of the 193-1 
Act), ie not a broker-dealer under Sections 3(a)(-I) and (5) of 
the 1934 Act and is, therefore, exempt from registration .a, a 
broker-dealer under such Act. Both before and after the. 
transition, neither the ABA Members Trusts nor ABRA is or will 
be responsible for, or engaged in, promotional, marketing and 
enrollment functions in connection with the ABRA Program;
rather, such functions are and will continue to be conducted in 
compliance with the 1S36 Act by an entity that 1ati1fie1 the 
requirements of such Act pursuant to registration or exemption 
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from registration. Moreover, State Street's promotional and 
marketing activities will be targeted to a limited audience and 
neither State Street nor it• employees will receive any
brokerage or special compensation in connection with such 
activities. Thus, in these circumstances, we believe that the 
distinction between an insurance company, which is required to 
regist•tr •• a broker-dealer under the 1934 Act, and a bank,
which is exempt from such regiatration, should not affect the 
Staff•s potition with respect to the ABRA Program as originally
stated in the Equitable No-Action Letters. 

Because the structure of the ABRA Program as it relates to 
the ASA Members Trusts and Plans will not change in any
material way, the no-action position of the Staff in the 
Equitable No-Action Letters should continue to apply to the 
ABRA Program under State Street's administration. Furthermore,
since 1981 the Staff also adopted no-action positions with 
respect to programs containing similar trust arrangements in 
The Life Insurance co. of Virginia, SEC No-Action Letter 
(available February 6, 1985) and ICMA Retirement Trust, SEC 
No-Action Letter (available February 7, 1983). Consistent with 
the Staff's prior no-action positions, and for the policy,
legal and other reasons set forth above, it is our oplni ~n that 
the ASA Members Trusts will not require registration under the 
19,0 Act and interests therein will not require registration
under the 1933 Act following the transition to State Street. 

III. Requested Staff Position. 

Based on the legal analysis in the Equitable No-Action 
Letters. the Staff identified certain factors as the basis for 
the position that the ABA Members Trusts need not be registered
under the 1,,0 Aet a.,d interests therein need not~• registered
under the 1933 Act. After the transition to State Street, the 
ABRA Program will continue to be administered in a manner 
consistent in all material respects with these factors. Apart
from the positions previously taken by the Staff,•• a matter 
of law and policy, there is no basis or rationale for requiring
registration of the ABA Members Trusts under the 1940 Act or 
the interests therein under the 1933 Act. Accordingly, ,on
behalf of State Street ve respectfully re;ue1t that the Staff 
affirm that it will not recommend enforcement actio~ if the 
ABRA Program ia admini1tered by State Street in the manner 
described in this amended and restated letter without 
registration of the ABA Members Trusts under the 1940 Act or 
interests therein urider the 1933 Act. 
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State Street intends to begin making sales of interests in 
the Funds on January l, 1992. Con�equently, time ia of the 
essence and we respectfully request, on behalf of State Street,
that the Staff expedite consideration of this amended and 
restated request. We also request that you telephone
Raymond P. Boulanger or Philip ff. ltewman of thia office at 
(611) 570-1000, charges collect, to discuas your preliminary
findings with res~ct to this letter prior to issuing a formal 
response. Please do not hesitate to call either Mr. Boulanger 
or Mr. Newman if you have any question, or if you need any 
additional information. Your assistance in this matter is 
greatly appreciated. 

Very truly yours, 
- ,.. .. 

·· i:... ,....f._..,.. ""' - :. _. '..l._,•.,-t-.., 
Raymond P. Boulanger 

' . . 

DP-os,21w 
12/30/91 
CR.006 
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Our Ref. No. 91•287-CC 
American Bar 

RESPONSE OF THE OFFICE OF CHIEF COUNSEL 'Retirement Association 
DIVISION OF I,NVESTMENT MANAGEMENT File No, 132-3 

• 
Y~ur letter ot Dec9Jlber 12, 1991, requests our assurance 

that ve would not recommend that th• Commission take enforcement 
action if State St~e•t Bank and Trust COmpany cwstate Street•)
replaces The Equitable Life Assurance Society of tbe United •. 
Sta·tea ( •Equ.itable•) •• the provider of certain investment and 
administrative services to tbe American Bar Retirement 
As~ociation (•ABRA") without registration of the ABA Kuabera 
Trusts under tbe Investment Company Act of 1940 c•1940 Act•) c.,r 
the interests therein under the securities Act of 1933. ·. · 

ABRA sponsors the American Bar Association Members 
Retirement Program. Members may participate in the PrQCJram 
through their own retirement plan or by adopting a master plan
sponsored by ABRA. ·participants who adopt an ABRA-sponsored plan
contribute assets to the American Bar Association Members 
Retirement Trust. Participants who use their own retirement plan
contribute assets to the American Bar Association Members Pooled 
Trust for Retirement Plana (together, the •Members Trusts"). You 
state that "the ABA Member• Trusts will have no economic 
substance separate and apart from t.he underlying Investment 
Options,• and that participant contributions will immediately be 
passed through the Members Trusts to the selected investment 
option. The Members Trusts provide an administrative convenience 
for the program provider. 

Equitable currently provides certain investment and 
administrative services to the ABRA Program through a qroup 
annuity contract. 1/ State Street will replace Equitable aa the 
provider of these services to the ABRA Program on January 1, 
1992. Z./ State Street will retain the Members Trusts, and wiU. 
establish a collective trust, the American Bar Association 
Members/State street Collective Trust, consisting of a aeries of 
bank-maintained collee~ive trust funds to be offered•• . 
inveataent op•ciona under the ABRA Prograa. Nost of the ·,_ :;:_· ::• 

..,;: . 
.• . ' . ~ ... 

·. •; . ... . . . . 

lJ Under Rew York insurance law,••.Equ.itable i• not peZ'llitt.ed to 
hold tbe group aMuity contract through vhicb participants•••••t• are invested. ft• Naabera !'rwata were eatabliabed to 

• . . 
'• 

perait tbe trustees of the Kamber• '!ru.st• to bold~• group
aMuity contract. The lleabera Trust• are not r99i� tered 
under the 1940 Act. · ·. · . · • · · . · ··. ~.... , ·'-· · · 

. ~ ·- ·. ..... ' ···~ ' . ......., 
a., State Street is a � ember bank of the Federal Reaerve System

and a •ban>c" within the aeanin9 of Section 3(a)(6) of the 
Securities Exchange Act of 1934 ("Exchange Act•). 

http:peZ'llitt.ed
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investments made through the group annuity contract will be 
transferred to corresponding investment options under the 
collective trust. 2/ State street will replace the ~BRA 
directors as trustee for the Members Trusts, and will hold the 
Equitable group annuity contract until all of the assets invested 
through the contract have either been transferred to the 
collective trust or liquidated and distributed to participants.
You state that the Enhanced Short Term Investmer.t Fund and the 
Blended Rate Fundr two investment options under the collective 
tru•tr may invest in other collective trust funds maintained by
State Street, but that these investments do not increase any fees 
payable by the funds. A./ 

You state that State Street intends to continue the Members 
Trusts because: (1) the Members Trusts will allow State Street to 
hold nominal title to all of the assets invested in the 
underlying investment options; (2) State Street, as trustee of 
the Members Trusts, will hold the group annuity contract until 
all of the assets invested through the contract are either 
transferred or liquidated and distributed to participants; (3)
the use of the Members Trusts will facilitate the smooth 
transition from Equitable to State Street. The Members Trusts 
provide a convenient mechanism for the immediate movement of 
assets and permit a single trustee, on an ongoing basis, to 
maintain Program and participant records; and (4) restructuring
the ABRA Program would create additional administrative and 
operational burdens and costs for participants, plans, and 

~/ Equitable will continue to manage the assets in the real 
estate and guaranteed rate accounts. The interests in these 
two accounts offered under the group annuity contract will 
be transferred to the Members Trusts, and State Street, as 
trustee for the Members Trusts, will hold, for the benefit 
of participants, nominal title to the interests in 'Ulese 
accounts. The assets in the real estate account are 
illiquid, and participants will not be permitted to invest 
in this account after State street becomes the ABRA Program
provider. As participants withdraw their investments from 
the real estate account, they � ay select an investment 
option under the collective trust. Participants will not be 
permitted to invest in the guaranteed rate accounts after 
State street becomes the ABRA Program provider. As the 
CJUaranteed rat• accounts aature, participants aay select 
another investment option under the collective trust. 

J./ This differs from Provident Bank (pub. avail. Sept. 24, 
1991), where a bank proposed that group trusts would invest 
in collective funds and did not represent that there would 
be no layering of fees. 

- 2 -
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employers. 

We would not recommend enforcement action to the CoDllftission 
if State Street succeeds Equitable as the provider of certain 
investment and administrative services to the ABRA program. our 
response i• conditioned, in part, upon the following: 

(l) the Member• Trusts have no economic substance and participant
contributions will pass i111mediately through the Members Trusts 
for investment in the underlying investment options. state 
Street will maintain the Members Trusts as an administrative 
convenience. Other than performing these adminiatrative 
services, the Members Trusts will do nothing else except hold, 
for the benefit of participants, nominal title to the interests 
in the real estate and guaranteed rate contracts accounts and the 
assets invested in the investment options. 

(2) State Street will provide all marketing and enrollment 
functions, receive plan contributions, prepare all reports, and 
provide all administrative services to the ABRA Program. State 
Street will target its marketing activities to a limited 
audience. Neither State Street nor its employees will receive 
any brokerage or special compensation for promotional, marketing, 
or enrollment activities. State Street may pay a performance
bonus to eome of its employees, including some of those involved 
with the ABRA Program. These bonuses may be based on a variety
of factors. However, these bonuses will not be based upon the 
number or value of the in~erests in the collective trust funds an 
employee sells. 

(3) state Street will receive nearly all of tbe fees paid in 
connection with the ABRA Proqram. 2/ No fees will be borne by 
the Members Trusts. Some of the collective trust funds under the 
collective trust may invest in other collective trust funds 
maintained by State Street, but these investments do not increase 
any fees payable to State Street in connection with the 
collective trust. j_/ State Street will receive a fee for ita 
activities as aponsor of the ABRA Program on a per-plan or per­
participant program basis for record maintenance, reporting, 

~/ The ABRA Directors will receive a fee for monitoring State 
Street•• •dminiatration and marketing efforts and the 
performance ot state Street and its investment advisers. 

j_/ In a telephone conversation on December 19, 1991, Raymond
Boulanger represented to Thoma� Harman, Dorothy Donohue, and 
Monica Parry that State Street will not invest assets of 
ABRA collective trust funds in collective trust funds 
maintained by other benks. 
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actuarial, and related services, and an asset-based fee for 
trustee, management, and adminiat.rative services; and 

(4) Your representation as counsel that the collective trust will 
satisfy the requirements tor exception from registration under 
section l(c)(ll) of the 1940 Act. 

The Division of Corporation Finance has asked us to advise 
you that it would not recoamend enforcement action to the 
conmiaaion if state Street, in reliance upon your opinion as 
counsel that registration is not required, administers the 
Program as described in your amended and T&stated letter without 
registration under -the Securities Act of 1933. 

'l'he Division of Market Regulation has asked us to advise you 
as follows: 

The activities of State Street, as described herein, with 
respect to the ABRA prograffl could be viewed as constituting those 
of a broker or dealer aa defined in sections 3(a)(4) and 3(a) (5)
of the Exchange Act, respectively. The Division notes, however, 
that sections J(a) (4) and 3(a)(5) of the Exchange Act currently
exclude banks. You represent that State Street is a bank as 
defined in Section 3(a)(6) of the Exchange Act. Accordingly, the 
Division expresses no opinion on whether the activities of state 
Street otherwise would require it to register as a broker-dealer. 

Because this position is based on the representations made 
to the Divisions in your letter, you should note that any
different facts or representations may require a different 
conclusion. Further, this response expresses the Divisions' 
positions on enforcement action only, and does not purport to 
express any legal conclusions on the issues presented. 

~A;:-~
Attorney 
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