UNITED STATES DISTRICT COURT i
EASTERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

: CV ¢

GRANT R. CURTIS, LEO MANGAN, TIMOTHY H.
MASLEY, JAMES W. NEAREN, RAIMOND IRNI,
PEDRO DIBRITO GOMEZ, DONALD E.

KESSLER, DAVID R. BEHANNA, ANDREA VARSI,
JONATHAN D. LYONS, KENNETH A. ORR,

LILLIAN M. VINCI, ANN MARIE NOEL,

MICHAEL V. LIPKIN, JOSHUA S. SHAINBERG,
PHILLIP J. MILLIGAN, AND ROBERT L. SHATLES, :

Defendants. :

FINAL JUDGMENT OF PERMANENT INJUNCTION

AND OTHER RELIEF AS TO JAMES W. NEAREN ‘%%
AN

Plaintiff Securities and Exchange Commission ("Commission"), having commen e

I‘Uau smeENn
action by filing a Complaint For Injunctive And Other Relief on September /0 /0, 1999, alleging

that defendant James W. Nearen (“Nearen™) violated Sections 5(a), 5(c) and 17(a) of the
Securities Act of 1933 ("Securities Act"), 15 U.S.C. §§ 77e(a), 77¢e(c) and 77q(a), S'ectidn 10(b)
of the Securities Exchange Act of 1934 ("Exchange Act"), 15 U.S.C. § 78j(b), and Rule 10b-5
thereunder, 17 C.F.R. § 240.10b-5, and Rules 13b2-1 and 13b2-2, 17 C.F.R. §§ 240.13b2-1 and
240.13b2-2, promulgated under Section 13(b) of the Exchange Act, 15 U.S.C. § 78m(b), and that,
as a controlling person of ICIS Management Group, Inc. (“ICIS”), defendant Nearen is liable
pursuant to Section 20(a) of the Exchange Act, 15 U.S.C. § 78t(a), for ICIS’ violations of Sections

A TRUE COPY
13(a) and 13(b) of the Exchange Act, 15 U.S.C. §§ 78m(a! and 78m(b}




13a-13 and l3b2-1 theleunder 17 C F.R. §§ 240. 12b-20 240.13a—1 240 13a-13 and240 13b2~

and defendant Nearen havmg executed the annexed Consent?l‘o Fmal Judgment of Permanent
Injunction And Other Rehef As To James W. Nearen ("Con?g“nt"), having y walved the entry of

ﬁndmgs of fact and concIusxons of law pursuant to Rule 52 g f Federal Rules of Civil

interstate commerce or of the mails to sellanysecunty of any 1ssuer ‘_, ughﬂ:e 7
use or medium of any prospectus or otherwise, unless and until a reglstratlon
statement is in effect as to such securities; or |

(B) carrying or causing to be carried through the mails or in interstate commerce, by
any means or instrument of transportatlon, for the purpose of sale or for dehvery :
after sale, any security of any 1ssuer, unless and untll a reglstrauon statement isin
effect as to such secunttes, or |

(C) making use of any means or instrument of transportauon or commumcatlon ln
interstate commerce or of the mails to oﬁ‘er to sell or offer to buy through the use

or medium of any prospectus or otherwise any security of any issuer, unless and



untll a registration statement has been ﬂed thh the Commlssron as to such

secunues, or while a reglstratlon statemt as to such securmes is the subject ofa
refusal order or stop order or (p’rq‘or to ﬂie BﬁeChVB date of the reglstratlon

- “statement) any public proceeding of exatnination under Section 8 of the Securities -

: ;in‘uielation of SechonsS(a) and FS(c)‘fnt‘ tﬁe Seciiti

: offer or sale of any secunty, by the use of any means o mstrument of iransportatlon or‘ |

commumcauon m mterstate commerce or by use of the maxls

(A) | ‘employmg any devree, scheme or‘ aruﬁceto-deﬁ'aud'z“ur | | |

B) | obtaining money or property by means pf an untrue statement ofa matenal ﬁact or
‘omitting to state a material fact necessary in oraer to make the statements made,
‘in light of the circumstances under whigh;they. were made, not misleading; or

(C) engaging in any transacuon, pracuce or.course of busmess whlch operates or

would operate asa ﬁ'aud or decelt upon t ;e purchaser = ‘”” S
in violation of Section 17(a) of the Securities Act, 15US.C. § 77q(a) “
IT IS FURTHER ORDERED ADJUDGED AND DECREED that defendant Nearen
be and hereby is permanently enjoined and restrained from, drrectly or mdlrectly, smgly orin

concert, in connection with the purchase or sale of any security, by the use of any means or

2 melf



. ‘L ) .:’, o L. “”‘!‘\i‘:‘ o3 | ) o- | ’
instrumentality of interstate commetce, or of the mailg!'or of any facility of any national - . ...

S

securities exchange' ' L v 2
) employmg any devu:e scheme, or amﬁoe to defraud;-

- ®) makmg any untrue statement: of a matenal fact or omxttmg to state a matenal fact

operate as a fraud or decert upon any pei)_son,; _

r:""m vrolahon of Sectlon IO(b) of the Exchange Act, 15 U S Cr§ 78](b),md Rule 105'5

| theteunder, 17C.F.R.§24010b-5 | o

Iv.

Exchange Act, 15 U.S.C. § 78t(a), be and hereby is pgtmanerlﬂy enjoined and restrained from acting

or omitting to act if such act or omission would resultvpr results in such issuer:
(A) failing to file with the Commission any report required to be filed with the
* Commission pursuant to Section 13(a)5fthé Exchange Act, 15 US.C. § 78n(s), and
the rules and regulations promulgaied thereunder' or |
(B) filing with the Commission a report requlred to be filed with the Commission
pursuant to Section 13(a) of the Exchange Act, 15U.S.C. §78m(a) and the rules and
regulations promulgated thereunder that (1) contains an untrue statement of material

fact; (2) fails to include, in addition to the information requlred to be stated in such



good fa1th and-did not dlrectly or mdu'ectlymduce *the‘gpt swn constltutmg such

vxolatlon(s) w1th1n the: meamng of Sectlon 20(a) bf therExchanze Aét. 15 U S C § 78t(a)

ITIS FURTHER ORDERED ADJUDGED ANDmECFiEEDthax defendanmmn S

and hereby is permanently enjomed and restmlned from, du'ectly or mdlrectly, smgly orin ooncert,'. .: .

‘falsxfymg or causing to be falsnﬁed any book, record or accdunt sub_pect to'! ectlon l3(b)(2}(A) of
the Exchange Act, 15 US.C. § 78m(b)(2)(A), m%:olauonio ‘
promulgated under Section 13(b) of the. Exchange Act, 15 U S C § 78m(b)’ L

VL .

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that defendant Nearen be
and hereby is permanently enjoined and restrained from, directly or indirectly, singly of in concert,
while an officer or director of an issuer, | ‘k

(A) making or causing to be made a fnatel;ially false or mlsleadmg statement, ; or ﬂ

(B)  omitting to state, or causing another person to omit to state, any material fact

necessary in order to make statements made, in light of the circumstances under

which such statements are made, not misleading,



hinz ’n ofthe ﬁnancml swemenw of
lations of the Bxchange Act, 17 -
CFR. §§ 240.0-1 et seq., or (2) the preparatlon or ﬂlmg of any document or report reqmred to be

filed w1th the Commlsswn in vxolatlon of Rule( 13b2-2 ,17 C;F.R. §: 240, 13b2

-2, proxqg!gated -

Act,15US.C. § 780(d)

IT IS FURTHER ORDERED, ADJUDGED AND‘i)‘ECREED that defendant Nearen
shall disgorge the sum of $172,097, plus prejudgment mterest thereon. Based upbn defendant
Nearen’s sworn representations in his Statement Of F inancial Condition, dated as of January 4,
1999 ("Financial Statement"), payment of the dlsgorgement and prejudgment interest is waxved,
contingent upon the material accuracy and completen&ss of the Fmancml Statement.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that, based upon
defendant Nearen’s sworn ret:resentations in his Financial Statement, the Court is not ordering

him to pay a civil penalty pursuant to Section 20(d) of the Securities Act, 15 U.S.C. § 77t(d), and




Section 21(d) of the Exchange Act, 15 U. S C § 78u(d)' ;‘I’he determmanon notto lmpose a r v1l.
penalty is contingent upon the material accuracy and completeness of the Fmanclal Statement
" )

- IT IS FURTHER ORDERED ADJUDGED AN]) DECREED that, 1f at any tlme followmg

representations were made. In its pennon, the Comnnssxon may move thls Court to consuler all
available remedies, including, but not hm1ted to, ordenng defendant Nearen to pay funds or

assets, directing the forfeiture of any assets, or sancttons for contempt of tlns FmaL Judgment,

and the Commission may also request addltmnal dlscovery Nearen may not, by ’: ‘v vy'of defense ‘
to such petition, challenge the validity of the annexed Consent or the Fmal Judgment, contest the
allegations in the Complaint filed by the Commlsswn, the. amount of dlsgorgement and pre- or
postjudgment interest, or assert that dlsgorgement and pre- or posqudgment or the payment of a

civil penalty and postjudgment interest should not be ordered.



IT IS FURTHER ORDERED ADJUD )

Consent of defendant Nearen be and hereby is

fully set forth herem.

iT1S FURTHER ORDERED, ADJUDGED 2

retain jurisdiction of this matter for all purposes,mc i » but not hmted to ,nnplementmg and
enforcing the terms and condltlons of this Final Judgment. |
XIV.
IT IS FURTHER ORDERED, ADJUDGED ANI) DECREED that, there being no just
reason for delay, the Clerk of this Court is hereby du'ecfed to enter this Final' Judgment pursuant

to Rule 54(b) of the Federal Rules of Civil Prooedure






1. Defendant James W. Nearen (“Nearen ), bemg fully appnsed of hlS rights,

having had the opporttmlty to confer w1th legal counse"l, havmg read and undelstood the terms of

reference in and made part of the Final Judgment to be presented to the Court for &gnature ﬁhng

and entry contemporaneously herewith.

3. Defendant Nearen waives any ﬁght hemay ‘have to appeal from f_he Final
Judgment. | B

4. Defendant Nearen acknowledges tbat any wnllful vxolatxon of any of the terms of
the Final Judgment may place him in contempt of tlns Court and subject hnn to clvﬁ or cnmmal
sanctions. ‘ o

S. Defendant Nearen aclmowledges fhnt he enters inte thls éoneent voluntanly, and
that this Consent, the Final Judgment, and defendant- Nearen’s Statement 'of Financial Condition,

dated January 4, 1999 (“Financial Statement"), submitted to the Commission, embody the entire



understanding of the parties. Defendant Nearen acknoﬂedgee and agtees that this

and his consent to the entry of the Final Judgment, are for the pmposes of resolvmg this cml
“action only, that no tender, offer, pronuse, threat orzregtesentahon of any kmd has been made by

plaintiff Commission or any member, officer, atiorney, agent, or representative thereof, with -

any person or entity having appropnate admmstratwe, cml or cnmmal Junsdlctlon, 1f the

Commission has not already done so. | 7 .

7. Defendant Nearen acknowledges and agrees that lus consent to the entry of the
Final Judgment is for the purposes of resolvmg thls cml actlon only, in conformlty vnth the
provisions of 17 C.F.R. § 202.5(f), and do not resolve, eXtend}to, affect or pr"eclude any other -
proceeding which may be brought against him. Among other things, defendant Nearen waives
any right he may have to assert that, under the Double Jeopardy Clause of the Fifth Amendment :

to the United States Constitution, the relief sought or consented to in this civil action, including



the seekmg or 1mposmon of any remedy or cml penalty herem, bars‘any Nins

any cnmmal actlon bars the rehef consented to in thls actlon.

- 8. Defendant Nearen acknowledges that the Court is not ordermg him to. pay a civil

penalty pursuant to Section 20(d) of the Securmes Act, 15 USC.§ 77t(d), and Section 2l(d) of

Court for an order requiring Nearen to pay $l72 097 in drsgorgement, plus prejudgment mterest

thereon, and imposing a civil penalty, plus post]udgment mterest on these sums. In connecnon
with any such petmon, the only issue shall be whether the ﬁnancxal mformauon prov1ded by
Nearen was fraudulent, misleading, inaccurate or mcomplete in any matenal respect as of the
time such representations were made and the amount of civil pena]ty to be 1mposed In 1ts
petition, the Commission may move thls Court to consrder all avarlable remedles, mcludmg, but
not limited to, ordering defendant Nearen to pay funds or assets du‘ectmg the forfeiture of any
assets, or sanctions for contempt of this Final Judgment, and the Commission may also request -

‘additional discovery. Nearen may not, by way of defense to such petition, challenge the validity



of this Consent or the Final Judgment, cbntest the al! e
Commission, the amount of dlsgorgement and pre-'or, .
dlsgorgement, pre- or post;]udgment interest or the pa i
ordered |
| 9 Defendant Nearen understands and-agr
y pohcy “notto perm1ta defendantor respondent' .

‘:Lganctlon thle denymg the allegatlon in the com .

which the Commission is not a party.

10.  Defendant Nearen hereby consents and agnees that the Final Judgment may be
presented by the Commission to the Court for sngnature and entry thhout further notlce and
delay. d

11.  Defendant Nearen agrees that, promptly after the Fmal Judgnlent has beenentered
by the Court, he will execute and return to t’he”:Comnlission an aclmowledgnxent of receint ef the
Final Judgment. |

12.  Defendant Nearen agrees that this Couﬁ shall retain jurisdiction of this matter for

all purposes, including the implementation, modification and enforcement of the Final Judgment.

SV L iaae L.






14. Defendant Nearen aclcnowledges that tlus ‘ ,nsent embodles the emue e

understandmg of the partles concemmg resolutlon of thls actlon.

Dated:

Segatgg i\‘1§99

 Acknowledged by:

STATE Odelo
)

Ontlns//"" dayof’j '

ég/ﬂ

NOTARY PUBLIC
My Commission expires:2¢ 4«7 ,Zao 2_
SO ORDERED. _ , » | T
Umted States Dlstnct Judge i
NovEngsn /7
Dated: 11999
Brooklyn, New York





