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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SECURITIES AND EXCHANGE
COMMISSION,

BARRY RICHARD KUSATZKY,

i Plaintiff,
|

‘ v : Civil Action

No. 1:04CV00700 (JGP)

i Defendant.
|

|
FINA‘fL JUDGMENT AS TO DEFENDANT BARRY RICHARD KUSATZKY

Whel%as, the Securities and Exchange Commission has filed a complaint, and the Defendant,

Barry Richa:%d Kusatzky, has entered a general appearance, consented to the Court’s jurisdiction

over him and the subject matter of this action, consented to entry of this Final Judgment without

admitting or

Henying the allegations of the cdmplaint (except as to jurisdiction), waived ﬁndingé. of

fact and confusions of law, and waived any right to appeal from this Final Judgment, the Court

orders as follows:

\
| 1.

118 HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and his

agenis, servaJﬁts, employees, attorneys, and all persons in active concert or participation/with them

who receive

actual notice of this Final Judgment by personal service or otherwise are permanently

restrained and enjoined :from.violating, directly or indirectly, Section 10(b) of the i'Securities

Exchange A

¢t of 1934 (the "Exchange Act") [15 U.S.C. § 78j(b)] and Rule 10b-5 promulgated




-
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thereunder [17 C.F.R. § 240.10b-5], by using any means or instrumentality of interstate Qbﬁ:lmerce,

or of the mails, or of any facility of any national securities exchange, in connection with the

purchase or s‘ale of any security: |

{b) | to make any untrue statement of a material fact or to omit to state a ma
| .
\
l

| necessary in order to make the statements made, in the light of the circ

and his agents, servants, employeces, attorneys, and all persons in active concert or particip
them who receive actual notice of this Final Judgment by personal service or othe

permanently restrained and enjoined from violating Section 17(a) of the Securities Acto

US.C.§ 77
transportation
(a)
()
any oz
of the

©

" to employ any device, scheme, or aitifice to defraud;

ITISHEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that

under which they were made, not misleading; or
to engage in any act, practice, or course of business which operates

- operate as a fraud or deceit upon aﬁy persor.

I

(a)] in the offer or sale of any security by the use of any means or instr
i or communication in interstate commerce or by use of i:he mails, directly or
o employ any device, scheme, or artifice to defraud;

to obtain money or property by means of any unfrue statement of a mate
Tnission to state a material fact necessary in order to. make the statements ma

circumstances under which they were made, not misleading; or

terial fact

nmstances

or would

Defendant
ation with
TWISE are
1933 {15
uments of

indirectly:

rial fact or

de, in light

to engage in any transaction, practice, or course of business which op'er_a}fces or

would operate as a fraud or deceit upon the purchaser.

2
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IIIL.

IT ISHEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Pefendaﬁt

and his agents, servants, employees, attorneys, and all persons in active concert or particip

them who re‘%ceive actual notice of this Final Judgment by personal service or othe

ation with

TWise are

permanently restrained and enjoined from violating Sectibn 13(b)(5) of the Exchange Act {15 U.S.C.

§ 78m(b)(5)] by knowingly circumventing or knowingly failing to implement a system of accounting

controls or knowingly falsifying a book, record or account described in Section 13(b

Exchange Act [15 U.S.C. § 78m(b)(2)].

- Iv.

(2) of the

ITISHEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant

and his agents, servants, employees, attorneys, and all persons in active concert or particip

them who n_e:ceive actual notice of this Final Judgment by personal service or othe

ation with

IWise are

permanently ;r.estrained and enjoined from violating Rule 13b2-1 of the Exchange Act[17 CF.R. §

240.13b2-1] by directly or indirectly, falsifying or causing to be falsified, any book,

account subject to Section 13(b)(2)(A) of the Exchange Act [15 U.S.C. § 78m(b)(2)(A)}.

I
o
I
|
|

V.

record or

ITES rﬂEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant

andhls agents, servants, employees, attorneys, and all ersons in active concert or partici
g % ploy Y, p P s

them who re#‘ceive actual notice of this Final Judgment by personal service or othe

ation with

rwise are

permanently %éstraine.d and enjoined from Vi_olating. Rule 13b2-2 of the Exchange Act [1I7 CFR.§

240.13b2-2] Jrzy directly or indirectly, while acting as an officer or director:

|
| 3
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(a) making or causing to be made a materially false or misleading statement, or.

(b) omitting to state, or causing another person to omit to state, any material fact

necessary

i[;l order to make the statements made, in light of the circumstances in which such

sﬁatements were made, not misleading, to an accountant in connection with (1

réview, or examination of the financial statements of the issuer required t
pursuant to this subpart; or (2) the preparation or filing of any document

r?qujred to-be filed with the Commission pursuant to this subpart or otherwi
|

VI.
iT IS}:;HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that ]
|

his agents, STrvants, employees, attorneys and all those persons in acttve concert and pa

with them w%io receive actual notice of this Final Judgment by personal service or oth

permanently Lr.estrained and enjoined from aiding and abetting any violation of Section 1
| .

Exchange Ac} [15U.S.C. § 78m(a)} and Exchange Act Rules 12b-20, 13a-1 and 13a-13-{17
\

240.12b-20, 240.13a-1 and 240.13a-13] promulgated thereunder by knowingly providing

agsistance tolan issuer that files with the Commission any periodic or current report reqt

filed with thel-.Cor'nmission pursuant to Section 13(a) of the Exchange Act {15 U.8.C. § 7¢

the rules and égulai:ions promulgated thereunder that contains any untrue statement of ma

or that fails L include, in addition to the information required to be stated in such re

further matexJiaI information as may be necessary to make the required statements, in I

circumstanc%_s“ﬁnder which they were made, not misleading, or that fails to comply in an

any audit,

) be made

- or report

se.

Defendant,
rticipation
erwise are
3(a) of the
C.FR.§§
substantial
jired to be
3m(a)] and
terial fact,
port, such
ight of the

y material

respect with hxe requirements of Section 13(a) of the Exchange Act [15U.S.C. § 78m(a|t)] and the

rules and regulations promulgated thereunder.
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VIL

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant and his
agents, servzints, employees, attorneys, and all persons in active concert or participationl;iwith them
who receive actual notice of this Final Judgment by personal service or otherwise are peﬁanently
restrained ari1d enjoined. from aiding and abetting any violation of Sections 13(b)}(2)(A) and |
13(b)(2X(B) of the Exchange Act [15 U.S.C. §§ 78m(b)(2)(A) and 78m(b)(2)}(B)], by knowingly
providing supstantiai assistance to an issuer that:
(a). feiﬂs to make and keep books, records and accounts, which, in reasonaEIe detail,
accurately and fairly reflect the transactions and dispositions of the assets of én issuer; or

(b) fa‘{ils to devise and maintain a system of internal accounting controls sufﬁcient_to provide
r?asonable assurances that-

' (1) transactions are executed in accordance with management’s general or specific

i ..
authorization;

(2) transactions are recorded as necessary to permit preparation of financial
statements in conformity with generally accepted accounting princip_l.es, or any
| other criteria applicable to such statements, and to maintain accountﬁbility for

assets;
‘ (3) access to assets is permitted only in accordance with management’s general or
| specific authorization; and |

(c) ! the recorded accountability for assets is compared with the existing assets at

" reasonable intervals and appropriate action is taken with respect any differences.
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VHI.
ITISFURTHER ORDERED, ADJUDGED, AND DECREED that, pursuant to' Section
20(e) of the Siccuriiie's ActT15U.S.C. § 77t(e)] and Section 21(d}(2) of the Exchange Act I:l 5U.8.C.
§ 78u(d)(2)],§Defendant-is permanently prohibited from acting as an officer or director of =:a:ny issuer
: _
thathasa clasi‘.-s of securities registered pursuant to Section 12 of the Exchange Act[15 U.8.C. § 78/]

or thatis requ;jred to file reports pursuant to Section 15(d) of the Exchange Act {15 U.5.C.|§ 780(d)].

IX.

IT I_S‘I-IEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant

shall pay &sébrgement of $25,000 representing a portion of profits géined by Defendant|as a result

of thé condu%:t'alleged in the Complaint. Defendant shall make payment within ten (10) business

days after the entry of this Final Judgment by certified check, bank cashier’s check, bank money
order, or United States postal money- order payable to the Securities and Exchange Commisston.
The payment:shall be hand-delivered or mailed to the Office of Financial Management, [Securities
and Exchang%' Commission, Operations Center, 6432 General Green Way, Stop O-3, Aiexﬁnd:ia,

Virginia 22312, and shall be accompanied by a letter identifying Barry Richard Kusatzky as a |

defendant in ﬁis action; setting forth the title and civil action number of this action and the name of

this Court; and specifying that payment is made pursuant to'this Final Judgment. A copy of the
letter and the check or money order should be sent simultaneously to counsel of record of the
Securities and Exchange Commission in this action. Based on Defendant’s sworn representations in

r
his Statemenrt of Financial Condition dated May 30, 2005, as affirmed by declaration dated

} .
September 24, 2005, and other documents and information submitted to the Commission, the Court

1snot imposixvg a civil penalty or requiring payment of complete disgorgement of $35 S,OQO and pre-

6

}
\
'
|
t
t
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judgment intérest thereon, Thedetenninatibn notto irﬁpose a ci\%_il penalfy and to waive ﬁayment of
-a portion of disgorgement and all of fhe pre-judgment interest thereon is contingent upon the
o accuracy am;i completeness of Defendant's Statement of Financial Condition. If at%: any time
| . following thqé entry of this Final Judgment the Commission obtains information indiéating that
Defendant’s frepresentations to the Commission concerning his assets, income, liabilities, or net

worth were ﬁaudulent, misleading, inaccurate, or incomplete in any material respect as of the time
-.such representations were made, the Commission may, at its sole discretion and without prior notice

o Defendant, petition the Court for an order requiring Defendant to pay the unpaid portion of the

| disgorgement, pre~judgment interest calculated at the IRS penalties rate as of the date of the Court’_s
. grant of the '(Tfommission"s petition, and a civil penalty to the extent allowable under the law. In
: éomection vjith any such petition, the only issue shall be ‘v‘vheth.er the financial information provided
. by Defendant was fraudulent, misleading, inaccurate, or incomplete in any material respect as of the
time such representations were made. In its petition, the Commission may move this Court to
fconsider all %va.ilable remedies, including, but not iimited. to, ordering Defendant to pay funds or
~assets, direcfmg the forfeiture of any assets, or sanctions for contempt of this Final Judgment. The

_ Commission/may alse request additional discovery. Defendant may not, by way of defense to such

' _;petiti_on: (1) challenge the validity of the Consent or this Final Judgment; (2) contest the .aliegations

_in the complaint filed by the Commission; (3) assert that payment of a civil penalty should not be

' ord.eréd; 4) giohtes_t the imposition of a civil penalty; or (5) assert any defense to liability or remedy,

.:includjn‘g, bl# not limited to, any statute of limitations defense.
| ,

X.
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IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent 6f the
Defendant is incorporated herein with the same force and effect as if fully set forth here;in, and that

Defendant sjaall comply with all of the undertakings and agreements set forth therein. |

XL

IT Ié FURTHER ORDERED, ADJUDGED, AND DECREED that this Courtishall retain
jurisdiction of this matter for the purposes of enforcing the terms of this Final Judgineﬂt.
| XIL,

L
IT I‘» FURTHER ORDERED, ADJUDGED AND DECREED that, because 1t appears

that no réascn for delay exists, the Court directs the Clerk to enter this Fmal Judgment forthwith

and without further notice.

"I’he.Honorable John Garrett Penn
United States District Judge

Date: <= 1 c7 2008

}
|
|




