CASE 0:00-cv-00348-MJD-SRN Document 31 Filed 12/07/00 Page 1 of 7

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MINNESOTA

UNITED STATES SECURITIES : CIVIL ACTION

AND EXCHANGE COMMISSION, : FILE NO. 00-348 (MJD.JGL)
Plaintiff,

V.

CHRISTOPHER A. LOWRY and
FOUNTAINHEAD RETIREMENT
PLAN SERVICES, INC. d/b/a 401(k)
UNIVERSITY,

Defendants.

FINAL ORDER AND JUDGMENT OF
PERMANENT INJUNCTION AND OTHER RELIE[!

Plaintiff United States Securities and Exchange Commission (the "Cc:mmission”), having
filed an Amended Verified Complaint for a Temporary Restraining Order, P:eliminary and
Permanent Injunction and Other Equitable Relief ("Complaint") in this matter, and Defendants
Christopher A. Lowry (“Lowry”) and Fountainhead Retirement Plan Service:s, Inc. d/b/a 401(k)
University (“401(k) University”) (collectively, “Defendants™), in their respe: tive Consent and
Stipulations attached hereto and incorporated herein (collectively, "Consent:"), having cach
acknowledged receipt of the Complaint and admitted the personal jurisdiction of this Court over
them, and both the Commission and Defendants having waived the entry of “indings of Fact and
Conclusions of Law as provided by Rule 52 of the Federal Rules of Civil Procedure, and Lowry
and 401(k) University, without admitting or denying the allcgations of the Complaint except as

to jurisdiction, and without trial, argument, or adjudication of any issue of f:ct or law herein,

e pEL-O12000

JUDGMENTENTD
DEPUTY CLERK
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having consented to the entry of this Final Order and Judgment of Permanent I:junction and
Other Equitable Relief (“Final Judgment™), and it further appearing that the Cc art has
jurisdiction over the parties and the subject matter hereof, and the Court being “ully advised in
the premises:

I.

IT IS THEREFORE ORDERED that Lowry and 401(k) University their officers,
agents, servants, employees, attorneys, and those persons in active concert .. participation
with them who receive actual notice of this Order by personal service or otherwise, and each
of them, be and hereby are permanently enjoined from, directly or indirectl'’, as principals or
aiders and abettors, in the offer or sale of 401(k) University stock or any ol 1er security, by the
use of the means or instruments of transportation or communication in inter state commerce or
by the use of the mails, employing devices, schemes or artifices to defraud; obtaining money
or property by means of untrue statements of material facts or omissions o' material facts
necessary in order to make the statements made, in the light of the circums :ances under which
they are made, not misleading; or engaging in transactions, practices or CC'irses of business
which operates or would operate as 2 fraud or deceit upon purchasers or prospective
purchasers of 401(k) University stock or any other security, in violation ol Sections 17(a)(1),
17(a)(2) or 17(a)(3) of the Securities Act, 15 U.S.C. §§ 77q(@(1), 77q(a)2) or 77q(2)(3)-

II.

IT IS FURTHER ORDERED that Lowry and 401(k) University, their officers,

agents, scrvants, cmployees, attorneys, and those persons in active conceit or participation
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with them who receive actual notice of this Order by personal service or ot erwise, and each
of them, be and hereby are permanently enjoined from, directly or indirect!/, as principals or
aiders and abettors, in connection with the purchase or sale of 401(k) University stock or any
other security, by the use of the means or instrumentalities of interstate cornmerce or of the
mails, employing devices, schemes or artifices to defraud; making untrue siatements of
material facts or omissions of material facts necessary in order to make the statements made,
in the light of the circumstances under which they are made, not misleadin;;; or engaging in
acts, practices or courses of business which operate or would operate as a fraud or deceit upon
purchasers or sellers or prospective purchasers or sellers of 401(k) Univer:ity stock or any
other security, in violation of Section 10(b) of the Exchange Act, 15 U.S.C.. § 78j(b) and Rule
10b-5, 17 CFR § 240.10b-5, promulgated thereunder.

III.

IT IS FURTHER ORDERED that Lowry shall pay disgorgement :s follows:

A. (1) if, within 180 days from the date of this Order, Lowry is .ible to obtain a loan
secured by the property located at 1962 Beechwood Avenue in St. Paul, Mir nesota (the
“Property”), he shall deposit $156,500 into the registry of the Court by banlk: or cashier’s check
within one business day after receipt of the proceeds from such loan; or (2) if, within 180 days
from the date of this Order, Lowry has been unable to obtain a loan secured by the Property, he
and his wife, Luba Lowry, shall within one business day execute and transf: r to a receiver or
other person or entity designated by the Court a quitclaim deed for the Prog >rty. The receiver or

other person or entity designated by the Court shall promptly effect a sale and remit to the
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registry of the Court the sale price, less reasonable transaction cOSts. Should the amount remitted
to the registry of the Court be more than $156,500, the excess shall be retained ind applicd to
Lowry’s prejudgment interest obligation as set forth in subparagraph IILB. below. Should the
amount remitted to the registry of the Court be less than $1 56,500, Lowry shal’ pay the shortfall
to the registry of the Court by bank or cashier’s check within 10 days of the sal:.

B. In addition to the amount remitted to the registry of the Court, I owry shall also
pay prejudgment interest on $156,500 at the IRS rate of interest for underpayn:ent of taxes,
compounded quarterly, from the date Lowry first received the funds through tl: e date of payment
into the registry of the Court, which he shall remit to the registry of the Court Iy bank or
cashier’s check within 10 days of the mortgage or sale.

IV.

IT IS FURTHER ORDERED that based upon Lowry’s swom representations
in his Statement of Financial Condition dated March 30, 2000 and submitte to the
Commission, and the deposition of Christopher A. Lowry taken on May 4, 2000, the Court is
not ordering Lowry to pay a civil penalty pursuant to Section 20(d) of the i ecurities Act or
Section 21(d)(3) of the Exchange Act. The determination not to impose a :ivil penalty is
contingent upon the accuracy and completeness of Lowry’s sworn represei tations to the
Commission concerning his assets, income, liabilities, and net worth, as described in his
sworn Statement of Financial Condition dated March 30, 2000 and submitied to the
Commission, and in the deposition of Christopher A. Lowry taken on Mav 4, 2000. If at any

time following the entry of this Final Judgment the Commission obtains ir formation indicating
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that the representations made by Lowry to the Commission concerning his asse's, income,
Jiabilities, or net worth were fraudulent, misleading, inaccurate or incomplete in any material
respect as of the time such representations were made, the Commission may, it its sole
discretion and without prior notice to Lowry, petition this Court for an order 1 equiring Lowry
to pay a civil penalty and post-judgment interest thereon. In connection with imy such
petition, the only issue shall be whether the financial information provided by Lowry to the
Commission was fraudulent, misleading, inaccurate or incomplete in any mat .rial respect as of
the time such representations Were made, and the amount of civil penalty to be imposed. In
any such petition, the Commission may move this Court to consider all avail: ble remedies,
including, but not limited to, ordering Lowry to pay funds or assets, directir.3 the forfeiture of
any assets or sanctions for contempt of this Final Judgment, and the Commi:sion may also
request additional discovery. Lowry may not, by way of defense to such pe'ition, challenge
the validity of his Consent and Stipulation or of this Final Judgment, contesi the allegations in
the Complaint filed by the Commission or the amount of the civil penalty, ot assert that a civil
penalty should not be ordered.

V.

IT IS FURTHER ORDERED that Lowry chall cause the funds which have been
retained in his personal bank account, No. 8238005265 at TCF National Bink, pursuant to the
Order of Preliminary Injunction and Other Relief dated February 23, 200C . to be transferred to
a newly established bank account in his name at TCF National Bank. Loviry and his agents,
servants, employecs, attorneys and those persons in active concert or participation with him
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who receive actual notice of this Order by personal service or otherwise, and each of them, are
enjoined from, directly or indirectly, transferring, selling, assigning, pledging. dissipating,
concealing or otherwise disposing of, in any manner, the funds in such new account until such
time as Lowry’s disgorgement obligations as set forth in Section III of this Order are fully
satisfied.
VL
IT IS FURTHER ORDERED that 401(k) University shall cause the :unds which have
been retained in its bank account, No. 6008388 at Midway National Bank, p- rsuant to the
Order of Preliminary Injunction and Other Relief dated February 23, 2000, 1> be transferred to
a newly established bank account in its name at Midway National Bank. 401(k) University
and its officers, directors, agents, servants, employees, attorneys and those ersons in active
concert or participation with it who receive actual notice of this Order by personal service or
otherwise, and each of them, are enjoined from, directly or indirectly, trans ferring, selling,
assigning, pledging, dissipating, concealing or otherwise disposing of, in ar'y mannet, the
funds in such new account until such time as Lowry’s disgorgement obligal. ons as set forth in
Section III of this Order are fully satisfied.
VII.
IT IS FURTHER ORDERED that each of the attached Consents of Lowry and 401(k)
University are incorporated herein with the same force and effect as if full’7 set out herein and

that Lowry and 401(k) University shall comply with their respective Consents.
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VIIIL.

IT IS FURTHER ORDERED that there being no just reason for delay, the Clerk of

the Court is hereby directed to enter this Final Judgment.

IX.

ourt shall retain jurisdiction of " this action for

IT IS FURTHER ORDERED that the C

all purposes, including enforcement of this Final Judgment.

ENTERED
UNITED STATES DISTRICT COURT J E_D—GE

/Z _ 7, 5)(/)

Dated:




