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Exhibit 5A 

 

Additions are underlined; deleted text is [in brackets] 

 

THIRD AMENDED AND RESTATED CERTIFICATE OF INCORPORATION 

OF  

CHX HOLDINGS, INC. 

 

The name of the corporation is CHX Holdings, Inc. (the “Corporation”). The 

Corporation was originally incorporated on January 26, 2005 and the original Certificate 

of Incorporation was filed with the Secretary of State of the State of Delaware on the 

same date (“Original Certificate”). A Restated Certificate of Incorporation was filed on 

February 9, 2005 (“First Amended and Restated Certificate”). An Amended and Restated 

Certificate of Incorporation was filed on July 27, 2006 (“Second Amended and Restated 

Certificate”). Pursuant to, and being duly adopted in accordance with Sections 242 and 

245 of the General Corporation Law of the State of Delaware, this Third Amended and 

Restated Certificate of Incorporation hereby amends and restates the Original Certificate, 

the First Amended and Restated Certificate and the Second Amended and Restated 

Certificate in their entirety, and reads in its entirety as follows: 

 

FIRST: The name of this corporation (the "Corporation") is CHX Holdings, Inc. 

 

SECOND: The registered office of the Corporation in the State of Delaware is 1209 

Orange Street in the City of Wilmington, State of Delaware 19801, County of New 

Castle, and the name of its registered agent at that address is Corporation Trust Company. 

 

THIRD: The purpose or purposes of the Corporation is to engage in any lawful act or 

activity for which corporations may be organized under the General Corporation Law of 

Delaware. 

 

[FOURTH: The total number of shares of stock which the Corporation shall have 

authority to issue is 900,000 shares of common stock having a par value of $.01 per 

share, and 25,000 shares of preferred stock having a par value of $.01 per share. The 

Board of Directors is expressly authorized to fix by resolution any of the designations and 

the powers, preferences and rights and the qualifications, limitations or restrictions which 

are permitted by Section 151 of the General Corporation Law of Delaware in respect of 

any such class or classes of preferred stock or any series of any class or classes of 

preferred stock of the Corporation.] 

 

FOURTH: The total number of shares of stock which the Corporation shall have 

authority to issue is 1,000 shares of common stock having a par value of $0.01 per share. 

North America Casin Holdings, Inc. (“NA Casin Holdings”) shall be the sole owner of 

this stock. 

 

(a) Options, Warrants and Other Rights 

 

The Board of Directors of the Corporation is authorized to create and issue 

options, warrants and other rights from time to time entitling the holders thereof to 
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purchase securities or other property of the Corporation or any other entity, including any 

class or series of stock of the Corporation or any other entity and whether or not in 

connection with the issuance or sale of any securities or other property of the 

Corporation, for such consideration (if any), at such times and upon such other terms and 

conditions as may be determined or authorized by the Board of Directors of the 

Corporation and set forth in one or more agreements or instruments. Among other things 

and without limitation, such terms and conditions may provide for the following: 

 

(i)  adjusting the number or exercise price of such options, warrants or 

other rights or the amount or nature of the securities or other property receivable 

upon exercise thereof in the event of a subdivision or combination of any 

securities, or a recapitalization, of the Corporation, the acquisition by any Person 

(as defined below) of beneficial ownership of securities representing more than a 

designated percentage of the voting power of any outstanding series, class or 

classes of securities, a change in ownership of the Corporation's securities or a 

merger, statutory share exchange, consolidation, reorganization, sale of assets or 

other occurrence relating to the Corporation or any of its securities, and restricting 

the ability of the Corporation to enter into an agreement with respect to any such 

transaction absent an assumption by another party or parties thereto of the 

obligations of the Corporation under such options, warrants or other rights; 

 

(ii)  restricting, precluding or limiting the exercise, transfer or receipt 

of such options, warrants or other rights by any Person that becomes the 

beneficial owner of a designated percentage of the voting power of any 

outstanding series, class or classes of securities of the Corporation or any direct or 

indirect transferee of such a Person, or invalidating or voiding such options, 

warrants or other rights held by any such Person or transferee; and 

 

(iii)  permitting the Board of Directors of the Corporation (or certain 

directors specified or qualified by the terms of the governing instruments of such 

options, warrants or other rights) to redeem, terminate or exchange such options, 

warrants or other rights. 

 

This paragraph shall not be construed in any way to limit the power of the Board 

of Directors of the Corporation to create and issue options, warrants or other rights.  

 

(b) Ownership and Voting Limitations 

 

As used in this Third Amended and Restated Certificate of Incorporation, the term 

"Person" shall mean a natural person, partnership (general or limited), corporation, 

limited liability company, trust or unincorporated organization, or a governmental entity 

or political subdivision thereof. 

 

The term "Related Persons" shall mean: (1) with respect to any Person, any 

executive officer (as such term is defined in Rule 3b-7 under the Securities Exchange Act 

of 1934 (“Exchange Act”)) director, general partner, manager or managing member, as 

applicable, and all "affiliates" and "associates" of such Person (as those terms are defined 

in Rule 12b-2 under the Exchange Act), and other Person(s) whose beneficial ownership 
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of shares of stock of the Corporation with the power to vote on any matter would be 

aggregated with such first Person's beneficial ownership of such stock or deemed to be 

beneficially owned by such first Person pursuant to Rules 13d-3 and 13d-5 under the 

Exchange Act; and (2) in the case of any Person constituting a member (as that term is 

defined in Section 3(a)(3)(A) of the Exchange Act) of CHX (defined in the Rules of the 

Chicago Stock Exchange, Inc. (“CHX Rules”), as such rules may be amended from time 

to time, as a “Participant”) for so long as CHX remains a registered national securities 

exchange, such Person and any broker or dealer with which such Person is associated; 

and (3) any other Person(s) with which such Person has any agreement, an arrangement 

or understanding (whether or not in writing) to act together for the purpose of acquiring, 

voting, holding or disposing of shares of the stock of the Corporation; and (4) in the case 

of a Person that is a natural person, any relative or spouse of such Person, or any relative 

of such spouse, who has the same home as such Person or who is a director or officer of 

the Corporation or any of its parents or subsidiaries. 

 

(i)  Notwithstanding any other provision of this Third Amended and 

Restated Certificate of Incorporation, (x) no Person, either alone or with its 

Related Persons, as of any record date for the determination of stockholders 

entitled to vote on any matter, shall be entitled to vote or cause the voting of 

shares of stock of the Corporation, in person or by proxy or through any voting 

agreement or other arrangement, to the extent such shares represent in the 

aggregate more than 20% of the then outstanding votes entitled to be cast on such 

matter (the "Voting Limitation"), and if votes have been cast, in person or by 

proxy or through any voting agreement or other arrangement, by any Person, 

either alone or with its Related Persons, in excess of the Voting Limitation, the 

Corporation shall disregard such votes cast in excess of the Voting Limitation and 

(y) no Person, either alone or with its Related Persons, may enter into any 

agreement, plan or other an agreement relating to shares of stock of the 

Corporation entitled to vote on any matter with any other Person, either alone or 

with its Related Persons, under circumstances which would result in shares of 

stock of the Corporation that would be subject to such agreement, plan or other 

arrangement not being voted on any matter, or the withholding of any proxy 

relating thereto, where the effect of such agreement, plan or other arrangement 

would be to enable any Person, either alone or with its Related Persons, to vote, 

possess the right to vote or cause the voting of shares of stock of the Corporation 

which would, as a result thereof, represent in the aggregate more than 20% of the 

then outstanding votes entitled to be cast on such matter (the "Nonvoting 

Agreement Prohibition"). 

 

(ii)  The Voting Limitation or the Nonvoting Agreement Prohibition, as 

applicable, shall apply unless and until: (x) a Person (and its Related Persons) 

owning any shares of stock of the Corporation entitled to vote on such matter 

shall have delivered to the Board of Directors of the Corporation a notice in 

writing, not less than 45 days (or such shorter period as the Board of Directors of 

the Corporation shall expressly consent to) prior to any vote, of its intention to 

cast more than 20% of the votes entitled to be cast on such matter or to enter into 

an agreement, plan or other arrangement that would violate the Nonvoting 

Agreement Prohibition, as applicable; (y) the Board of Directors of the 
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Corporation shall have resolved to expressly permit such exercise or the entering 

into of such agreement, plan or other arrangement, as applicable; and (z) such 

resolution shall have been filed with the Securities and Exchange Commission 

(the "Commission") under Section 19(b) of the Exchange Act and shall have 

become effective thereunder. 

 

(iii)  Subject to its fiduciary obligations pursuant to the Delaware 

General Corporation Law, the Board of Directors of the Corporation shall not 

adopt any resolution pursuant to paragraph (b)(ii) of this Article FOURTH unless 

the Board of Directors of the Corporation shall have determined that: (v) the 

exercise of such voting rights or the entering into of such agreement, plan or other 

arrangement, as applicable, by such Person, either alone or with its Related 

Persons, will not impair any of the Corporation's or the CHX’s ability to 

discharge its responsibilities under the Exchange Act and the rules and regulations 

thereunder and is otherwise in the best interests of the Corporation and its 

stockholders; (w) the exercise of such voting rights or the entering into of such 

agreement, plan or other arrangement, as applicable, by such Person, either alone 

or with its Related Persons, will not impair the Commission's ability to enforce 

the Exchange Act; (x) neither such Person nor any of its Related Persons is 

subject to any statutory disqualification as defined in Section 3(a)(39) of the 

Exchange Act; (y) in the case of a resolution to approve the exercise of voting 

rights in excess of the Voting Limitation, for so long as CHX remains a registered 

national securities exchange as defined under Section 6 of the Exchange Act, 

neither such Person nor any of its Related Persons is a Participant (any such 

Person that is a Related Person of a Participant shall hereinafter also be deemed to 

be a Participant for purposes of this Third Amended and Restated Certificate of 

Incorporation, as the context may require); and (z) in the case of a resolution to 

approve any waiver of the Nonvoting Agreement Prohibition, no such waiver may 

be approved with respect to any agreement, plan or other arrangement to which a 

Participant is a party that relates to shares of stock of the Corporation entitled to 

vote on any matter. In making such determinations, the Board of Directors of the 

Corporation may impose such conditions and restrictions on such Person and its 

Related Persons owning any shares of stock of the Corporation entitled to vote on 

any matter as the Board of Directors of the Corporation may in its sole discretion 

deem necessary, appropriate or desirable in furtherance of the objectives of the 

Exchange Act and the governance of the Corporation. 

 

(iv)  This Section (b) of Article FOURTH shall not apply to (x) any 

solicitation of any revocable proxy from any stockholder of the Corporation by or 

on behalf of the Corporation or by any officer or director of the Corporation 

acting on behalf of the Corporation or (y) any solicitation of any revocable proxy 

from any stockholder of the Corporation by any other stockholder that is 

conducted pursuant to, and in accordance with, Regulation 14A promulgated 

pursuant to the Exchange Act. 

 

(c) Ownership Concentration Limitations 
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(i)  Except as otherwise provided in this Section (c) of Article 

FOURTH, no Person, either alone or with its Related Persons, shall be permitted 

at any time to own beneficially shares of stock of the Corporation representing in 

the aggregate more than 40% of the then outstanding votes entitled to be cast on 

any matter (the "Concentration Limitation").  

 

(A)  The Concentration Limitation shall apply unless and until: 

(x) a Person (either alone or with its Related Persons) intending to acquire 

such ownership shall have delivered to the Board of Directors of the 

Corporation a notice in writing, not less than 45 days (or such shorter 

period as the Board of Directors of the Corporation shall expressly consent 

to) prior to the acquisition of any shares that would cause such Person 

(either alone or with its Related Persons) to exceed the Concentration 

Limitation, of its intention to acquire such ownership; (y) the Board of 

Directors of the Corporation shall have resolved to expressly permit such 

ownership; and (z) such resolution shall have been filed with the 

Commission under Section 19(b) of the Exchange Act and shall have 

become effective thereunder. 

 

(B)  Subject to its fiduciary obligations pursuant to the 

Delaware General Corporation Law, the Board of Directors of the 

Corporation shall not adopt any resolution pursuant to paragraph (i)(A) of 

this Section (c) of Article FOURTH unless the Board of Directors of the 

Corporation shall have determined that: (x) such acquisition of beneficial 

ownership by such Person, either alone or with its Related Persons, will 

not impair any of the Corporation's or CHX’s ability to discharge its 

responsibilities under the Exchange Act and the rules and regulations 

thereunder and is otherwise in the best interests of the Corporation and its 

stockholders; (y) such acquisition of beneficial ownership by such Person, 

either alone or with its Related Persons, will not impair the Commission's 

ability to enforce the Exchange Act; and (z) neither such Person nor any of 

its Related Persons is subject to any statutory disqualification as defined in 

Section 3(a)(39) of the Exchange Act. In making such determinations, the 

Board of Directors of the Corporation may impose such conditions and 

restrictions on such Person and its Related Persons owning any shares of 

stock of the Corporation entitled to vote on any matter as the Board of 

Directors of the Corporation may in its sole discretion deem necessary, 

appropriate or desirable in furtherance of the objectives of the Exchange 

Act and the governance of the Corporation. 

 

(C)  Unless the conditions specified in paragraph (i)(A) of this 

Section (c) of Article FOURTH are met, if any Person, either alone or 

with its Related Persons, at any time owns beneficially shares of stock of 

the Corporation in excess of the Concentration Limitation, the Corporation 

shall call from such Person and its Related Persons that number of shares 

of stock of the Corporation entitled to vote on any matter that exceeds the 

Concentration Limitation in accordance with Section (e) of this Article 

FOURTH at a price equal to the par value of such shares of stock. 
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(ii)  For so long as CHX remains a registered national securities 

exchange under Section 6 of the Exchange Act, no Participant, either alone or 

with its Related Persons, shall be permitted at any time to own beneficially shares 

of stock of the Corporation representing in the aggregate more than 20% of the 

then outstanding votes entitled to be cast on any matter. If any Participant, either 

alone or with its Related Persons, at any time owns beneficially shares of stock in 

excess of such 20% limitation, the Corporation shall call from such Participant 

and its Related Persons that number of shares of stock of the Corporation entitled 

to vote on any matter that exceeds such 20% limitation in accordance with 

Section (e) of this Article FOURTH at a price equal to the par value of such 

shares of stock. 

 

(iii)  The Corporation shall not register the purported transfer of any 

shares of stock of the Corporation in violation of the restrictions imposed by this 

Section (c) of Article FOURTH. 

 

(iv)  For purposes of this Section (c) of this Article FOURTH, no 

Person shall be deemed to have any agreement, arrangement or understanding to 

act together with respect to voting shares of stock of the Corporation solely 

because such Person or any of such Person's Related Persons has or shares the 

power to vote or direct the voting of such shares of stock pursuant to a revocable 

proxy given in response to a public proxy or consent solicitation conducted 

pursuant to, and in accordance with, Regulation 14A promulgated pursuant to the 

Exchange Act, except if such power (or the arrangements relating thereto) is then 

reportable under Item 6 of Schedule 13D under the Exchange Act (or any similar 

provision of a comparable or successor report). 

 

(d)  Ownership Limitations for Disqualified Controlling Stockholders 

 

Notwithstanding any other provision of this Third Amended and Restated 

Certificate of Incorporation, no Person that is subject to any statutory disqualification as 

defined in Section 3(a)(39) of the Exchange Act shall be permitted at any time to own 

beneficially, either alone or with its Related Persons, shares of stock of the Corporation 

representing in the aggregate more than 20% of the then outstanding votes entitled to be 

cast on any matter (such Person, a "Disqualified Controlling Stockholder"). If a Person 

becomes a Disqualified Controlling Stockholder, the Corporation shall call from such 

Person and its Related Persons that number of shares of stock entitled to vote on any 

matter that exceeds such 20% limitation in accordance with Section (e) of this Article 

FOURTH at a price equal to the par value of such shares of stock. 

 

(e) Procedure for Calling Shares 

 

In the event the Corporation shall call shares of stock (the "Called Stock") of the 

Corporation pursuant to Sections (c) or (d) of this Article FOURTH, notice of such call 

shall be given by first class mail, postage prepaid, mailed not less than 5 business nor 

more than 60 calendar days prior to the call date, to the holder of the Called Stock, at 

such holder's address as the same appears on the stock register of the Corporation. Each 

such notice shall state: (w) the call date; (x) the number of Called Stock to be called; (y) 
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the aggregate call price; and (z) the place or places where Called Stock are to be 

surrendered for payment of the call price. Failure to give notice aforesaid, or any defect 

therein, shall not affect the validity of the call of Called Stock. From and after the call 

date (unless default shall be made by the Corporation in providing funds for the payment 

of the call price), shares of Called Stock, which have been called as aforesaid shall be 

cancelled, shall no longer be deemed to be outstanding, and all rights of the holder of 

such Called Stock as a stockholder of the Corporation (except the right to receive from 

the Corporation the call price against delivery to the Corporation of evidence of 

ownership of such shares) shall cease. Upon surrender in accordance with said notice of 

evidence of ownership of Called Stock so called (properly assigned for transfer, if the 

Board of Directors of the Corporation shall so require and the notice shall so state), such 

shares shall be called by the Corporation at par value. 

 

(f)  Right to Information; Determinations by the Board of Directors 

 

The Board of Directors of the Corporation shall have the right to require any 

Person and its Related Persons reasonably believed (v) to be subject to the Voting 

Limitation or the Nonvoting Agreement Prohibition, (w) to own beneficially (within the 

meaning of Rules 13d-3 and 13d-5 under the Exchange Act) shares of stock of the 

Corporation entitled to vote on any matter in excess of the Concentration Limitation, (x) 

to own beneficially (within the meaning of Rules 13d-3 and 13d-5 under the Exchange 

Act) an aggregate of 5% or more of the then outstanding shares of stock of the 

Corporation entitled to vote on any matter, which ownership such Person, either alone or 

with its Related Persons, has not reported to the Corporation, (y) to be subject to the 

ownership limitation set forth in paragraph (ii) of Section (c) of this Article FOURTH or 

(z) to be a Disqualified Controlling Stockholder, to provide the Corporation complete 

information as to all shares of stock of the Corporation beneficially owned by such 

Person and its Related Persons and any other factual matter relating to the applicability or 

effect of this Article FOURTH as may reasonably be requested of such Person and its 

Related Persons. Any constructions, applications or determinations made by the Board of 

Directors of the Corporation pursuant to this Article FOURTH in good faith and on the 

basis of such information and assistance as was then reasonably available for such 

purpose shall be conclusive and binding upon the Corporation and its directors, officers 

and stockholders. 

 
[FIFTH:  

(a) Definitions. As used in this Article Fifth:  

(i) the term "Person" shall mean an individual, partnership (general or limited), joint 

stock company, corporation, limited liability company, trust or unincorporated 

organization, or any governmental entity or agency or political subdivision thereof;  

(ii) the term "Related Persons" shall mean (A) with respect to any Person, all 

"affiliates" and "associates" of such Person (as such terms are defined in Rule 12b-2 

under the Securities Exchange Act of 1934, as amended); (B) with respect to any 

Person that holds a permit issued by the Chicago Stock Exchange, Inc. to trade 

securities on the Chicago Stock Exchange (a "Participant"), any broker or dealer with 

which a Participant is associated; and (C) any two or more Persons that have any 
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agreement, arrangement or understanding (whether or not in writing) to act together 

for the purpose of acquiring, voting, holding or disposing of shares of the capital 

stock of the Corporation;  

(iii) the term "beneficially owned" shall have the meaning set forth in Rule 13d-3 

under the Securities Exchange Act of 1934, as amended; and  

(iv) the term "Act" shall mean the Securities Exchange Act of 1934, as amended. 

 

(b) Limitations.  

(i) During the period immediately following the date stock is first issued by the 

Corporation to members of the Chicago Stock Exchange, Inc., through December 

31, 2004, no stockholder (each, an "Initial Stockholder") shall be permitted to sell, 

transfer, assign or pledge any shares of stock of the Corporation owned by such 

stockholder to any other party or parties unless the Board of Directors of the 

Corporation waives such restriction on sale, transfer, assignment or pledge. 

 

(ii) For so long as the Corporation shall control, directly or indirectly, the Chicago 

Stock Exchange, Inc., except as provided in clause (iii) below:  

(A) no Person (as defined above), either alone or together with its Related 

Persons (as defined above), may own, directly or indirectly, of record or 

beneficially shares of stock of the Corporation representing in the 

aggregate more than forty percent (40%) of the then outstanding votes 

entitled to be cast on any matter;  

(B) no Person, either alone or together with its Related Persons, who holds 

a trading permit of the Chicago Stock Exchange, Inc., may own, directly 

or indirectly, of record or beneficially shares of stock of the Corporation 

representing in the aggregate more than twenty percent (20%) of the then 

outstanding votes entitled to be cast on any matter; and  

(C) no Person, either alone or together with its Related Persons, at any 

time may, directly, indirectly or pursuant to any voting trust, agreement, 

plan or other arrangement, vote or cause the voting of shares of the capital 

stock (whether such shares be common stock or preferred stock) of the 

Corporation or give any consent or proxy with respect to shares 

representing more than twenty percent (20%) of the voting power of the 

then issued and outstanding capital stock of the Corporation, nor may any 

Person, either alone or together with its Related Persons, enter into any 

agreement, plan or other arrangement with any other Person, either alone 

or together with its Related Persons, under circumstances that would result 

in the shares of capital stock of the Corporation that are subject to such 

agreement, plan or other arrangement not being voted on any matter or 

matters or any proxy relating thereto being withheld, where the effect of 

such agreement, plan or other arrangement would be to enable any Person, 

either alone or together with its Related Persons, to vote, possess the right 

to vote or cause the voting of shares of the capital stock of the Corporation 
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which would represent more than twenty percent (20%) of said voting 

power. 

(iii) Subject to clauses (iv) and (v) below:  

(A) the limitations in clause (ii)(A) shall not apply in the case of any class 

of preferred stock which shall not have the right by its terms to vote in the 

election of members of the Board of Directors of the Corporation or on 

other matters which may require the approval of the holders of voting 

shares of the Corporation (other than matters affecting the rights, 

preferences or privileges of said class of preferred stock); and  

(B) the limitations in clauses (ii)(A) and (ii)(C) may be waived by the 

Board of Directors of the Corporation pursuant to an amendment to the 

bylaws adopted by the Board of Directors, if, in connection with the 

adoption of such amendment, the Board of Directors adopts a resolution 

stating that it is the determination of such Board that such amendment will 

not impair the ability of the Chicago Stock Exchange, Inc., to carry out its 

functions and responsibilities as an "exchange" under the Act, and the 

rules under the Act; is otherwise in the best interests of the Corporation 

and its stockholders and the Chicago Stock Exchange, Inc.; will not impair 

the ability of the United States Securities and Exchange Commission to 

enforce the Act, and such amendment shall not be effective until approved 

by said Commission. In making the determinations referred to in the 

immediately preceding sentence, the Board of Directors may impose on 

the Person in question and its Related Persons such conditions and 

restrictions as it may in its sole discretion deem necessary, appropriate or 

desirable in furtherance of the objectives of the Act, and the rules under 

the Act, and the governance of the Chicago Stock Exchange, Inc. 

(iv) Notwithstanding clauses (iii)(A) and (iii)(B) above, in any case where a 

Person, either alone or together with its Related Persons, would own or vote more 

than the above percentage limitations upon consummation of any proposed sale, 

assignment or transfer of the Corporation's capital stock, such sale, assignment or 

transfer shall not become effective until the Board of Directors of the Corporation 

shall have determined, by resolution, that such Person and its Related Persons are 

not subject to any applicable "statutory disqualification" (within the meaning of 

Section 3(a)(39) of the Securities Exchange Act of 1934, as amended).  

(v) Notwithstanding clauses (iii)(A) and (iii)(B) above, any Person (and its 

Related Persons owning any capital stock of the Corporation) which proposes to 

own, directly or indirectly, of record or beneficially shares of stock of the 

Corporation representing in the aggregate more than forty percent (40%) of the 

then outstanding votes entitled to be cast on any matter, or to exercise voting 

rights, or grant any proxies or consents with respect to shares of stock of the 

Corporation representing in the aggregate more than twenty percent (20%) of the 

then outstanding votes entitled to be cast on any matter, shall have delivered to 

the Board of Directors of the Corporation a notice in writing, not less than forty-

five (45) days (or any shorter period to which said Board shall expressly consent) 
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before the proposed ownership of such shares, or the proposed exercise of said 

voting rights or the granting of said proxies or consents, of its intention to do so. 

(c) Required Notices.  

(i) Any Person that, either alone or together with its Related Persons, owns, 

directly or indirectly (whether by acquisition or by a change in the number of 

shares outstanding), of record or beneficially shares of stock of the Corporation 

that represent five percent (5%) or more of the then outstanding votes entitled to 

be cast on any matter (excluding shares of any class of preferred stock that does 

not have the right by its terms to vote generally in the election of members of the 

Board of Directors of the Corporation) shall, immediately upon becoming the 

owner of such amount of stock, give the Board of Directors written notice of such 

ownership, which notice shall state: (A) such Person's full legal name; (B) such 

Person's title or status and the date on which such title or status was acquired; (C) 

such Person's approximate ownership interest of the Corporation; and (D) whether 

such Person has the power, directly or indirectly, to direct the management or 

policies of the Corporation, whether through ownership of securities, by contract 

or otherwise.  

(ii) Each Person required to provide written notice pursuant to subparagraph (c)(i) 

of this Article Fifth shall update such notice promptly after any change in the 

contents of that notice; provided that no such updated notice shall be required to 

be provided to the Board of Directors in the event of an increase or decrease in the 

ownership percentage so reported of shares of stock of the Corporation that 

represent less than one percent (1%) of the then outstanding votes entitled to be 

cast on any matter (such increase or decrease to be measured cumulatively from 

the amount shown on the last such report), unless any increase or decrease of less 

than one percent (1%) results in such Person owning shares of stock of the 

Corporation that represent more than twenty percent (20%) or more than forty 

percent (40%) of the then outstanding votes entitled to be cast on any matter (at a 

time when such Person previously owned less than such percentages) or such 

Person owning shares of stock of the Corporation that represent less than twenty 

percent (20%) or less than forty percent (40%) of the then outstanding votes 

entitled to be cast on any matter (at a time when such Person previously owned 

more than such percentages).  

(d) Effect of Purported Transfers and Voting in Violation of this Article. If any 

stockholder purports to sell, transfer, assign or pledge any shares of the Corporation to 

any Person in a transaction that would violate the provisions of this Article Fifth, then the 

Corporation shall record on the books of the Corporation the transfer of only that number 

of shares that would not violate the provisions of this Article Fifth and shall treat the 

remaining shares as owned by the purported transferor, for all purposes, including 

without limitation, voting, payment of dividends and distributions with respect to shares 

whether upon liquidation or otherwise. If any stockholder purports to vote, or to grant any 

proxy or enter into any agreement, plan or other arrangement relating to the voting of, 

shares that would violate the provisions of this Article Fifth, then the Corporation shall 

not honor such vote, proxy, agreement, plan or other arrangement to the extent that such 
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provisions would be violated, and any shares subject to that arrangement shall not be 

entitled to be voted to the extent of such violation.  

(e) Right to Redeem Shares Purportedly Transferred or Voted in Violation of this Article. 

If any stockholder purports to sell, transfer, assign, pledge or vote any shares of the 

Corporation in violation of the provisions of this Article Fifth, then the Corporation shall 

have the right, exercisable upon written notice to the holder or holders of record with 

respect to such shares, to redeem such shares for a price per share equal to the par value 

of those shares, which right shall be exercisable by the Corporation upon the approval of 

the Board of Directors of the Corporation. Upon any such determination to redeem any 

such shares, written notice shall be given by the Secretary of the Corporation to the 

holder or holders of record with respect to such shares at the address of the holder or 

holders of record appearing on the books of the Corporation, which notice shall specify a 

date for redemption of the shares which shall be not less than ten (10) days nor more than 

thirty (30) days from the date of such notice. Any shares which have been so called for 

redemption shall not be deemed outstanding shares for the purpose of voting or 

determining the total number of shares entitled to vote on any matter on and after the date 

on which written notice of redemption has been given to the holder or holders of those 

shares if a sum sufficient to redeem such shares shall have been irrevocably deposited or 

set aside to pay the redemption price to the holder or holders of the shares upon surrender 

of certificates for those shares.] 

[SIXTH]FIFTH: (a) Authority. The governing body of the Corporation shall be its Board 

of Directors. The business and affairs of the Corporation shall be managed by the Board 

of Directors except to the extent that the authority, powers and duties of such 

management shall be delegated to a committee or committees of the Corporation 

established pursuant to the bylaws. In addition to any committees of the Board of 

Directors which may be established as permitted by law, the bylaws of the Corporation 

may provide for the establishment of one or more committees (the members of which 

shall be selected as provided in the bylaws and need not be members of the Board of 

Directors), each of which shall have the authority, powers and duties in the management 

of the business and affairs of the Corporation as the bylaws shall provide. 

 

[(b) Number of Directors. The Board of Directors of the Corporation shall consist of not 

less than ten (10) nor more than sixteen (16) directors, the exact number to be fixed by 

the Board of Directors from time to time pursuant to a resolution adopted by the Board of 

Directors.] 

 

[(c) Composition. The Board of Directors shall consist of one (1) director who is the 

Chief Executive Officer of the Corporation and such other directors as shall be elected to 

those positions as set out below.] 

 

[(d) Terms. The Board of Directors shall be divided into three classes, designated Class 1, 

Class 2 and Class 3, which shall be as nearly equal in number as the total number of 

directors then constituting the entire Board permits. The directors shall serve staggered 

three-year terms, with the term of office of one class expiring each year. In order to 

commence such staggered three-year terms, directors in Class 1 shall be initially 

appointed to hold office until the first annual meeting of stockholders of the Corporation; 

directors in Class 2 shall be initially appointed to hold office until the second annual 
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meeting of stockholders of the Corporation; and directors in Class 3 shall be initially 

appointed to hold office until the third annual meeting of stockholders of the Corporation. 

Thereafter, the term of office for each class of directors elected at each annual meeting 

shall be three years from the date of their election. All directors shall continue in office 

after the expiration of their terms until their successors are elected or appointed and 

qualified, except in the event of early resignation, removal or disqualification.] 

 

[(e)](b) Election and Qualification of Directors. At each annual meeting of stockholders 

at which a quorum is present, the persons receiving a plurality of the votes cast shall be 

directors. No director need be a stockholder. 

 

[(f) Removal of Directors. No director or class of directors may be removed from office 

by a vote of the stockholders at any time except for cause. For purposes of this section, 

"cause" shall mean only (i) a breach of a director's duty of loyalty to the Corporation or 

its stockholders, (ii) acts or omissions not in good faith or which involve intentional 

misconduct or a knowing violation of law, (iii) actions resulting in liability under Section 

174 of the General Corporation Law of Delaware, or (iv) transactions from which a 

director derived an improper personal benefit. Any director may be removed for cause by 

the holders of a majority of the shares of capital stock then entitled to be voted at an 

election of directors.] 

 

[(g) Initial Board of Directors of the Corporation. The initial members of the Board of 

Directors of the Corporation shall consist of individuals nominated by the Chairman, 

Vice Chairman and Chief Executive Officer of the Chicago Stock Exchange, Inc. from 

those directors then serving on the board of directors of the Chicago Stock Exchange, 

Inc., provided that the number and make-up of the initial slate of directors must satisfy all 

of the requirements for the Board of Directors provided for in this Certificate of 

Incorporation and the bylaws of the Corporation.] 

 

[(h) Vacancies. Any vacancy on the Board of Directors resulting from the death, 

retirement, resignation, disqualification or removal of a director, as well as any newly-

created directorships resulting from an increase in the number of directors which occurs 

between annual meetings of the stockholders at which directors are elected, shall be filled 

only with a person nominated by the Chairman and Vice Chairman of the Corporation 

and elected by a majority of the directors then in office, though less than a quorum, 

except that those vacancies resulting from removal from office by a vote of the 

stockholders for cause may be filled by a vote of the stockholders at the same meeting at 

which such removal occurs. A director chosen to fill a vacancy or newly-created 

directorship by the directors then in office shall hold office until the end of the next 

annual meeting of stockholders, at which time a director shall be elected by vote of the 

stockholders to fill any remaining portion of the term of the class to which such director 

belongs. No decrease in the number of directors constituting the Board of Directors shall 

shorten the term of any incumbent director.] 

 

[SEVENTH: The name and address of the incorporator is Richard T. Miller, Schiff 

Hardin LLP, 6600 Sears Tower, Chicago, Illinois 60606.] 

 

[EIGHTH]SIXTH: The duration of the Corporation shall be perpetual. 
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[NINTH]SEVENTH: The Board of Directors shall have the power to adopt, amend or 

repeal the bylaws of the Corporation. The bylaws may also be amended or repealed, or 

new bylaws may be adopted, by action taken by the stockholders of the Corporation. All 

amendments to the Corporation's bylaws must be made in accordance with procedures set 

out in the bylaws, which require submission of the amendments to the Board of Directors 

of the Chicago Stock Exchange in certain circumstances. 

 

[TENTH]EIGHTH: 

 

(a) Indemnification. The Corporation may provide indemnification for members of its 

Board of Directors and of committees of the Board of Directors and of other committees 

of the Corporation, its officers, agents and employees, and those serving another 

corporation, partnership, joint venture, trust or other enterprise at the request of the 

Corporation, within the limits permitted by Delaware law to safeguard such persons from 

expense and liability for actions they take in any such capacity in good faith in 

furtherance of, or without belief that such actions are opposed to, the best interests of the 

Corporation and its stockholders, and, with respect to any criminal action or proceeding, 

if such person had no reasonable cause to believe that such person's conduct was 

unlawful. 

 

(b) Limitation of Liability. To the fullest extent that the General Corporation Law of the 

State of Delaware, as it exists on the date this certificate of incorporation is adopted or as 

it may later be amended, permits the limitation or elimination of the liability of directors, 

no director of the Corporation shall be liable to the Corporation or its stockholders for 

monetary damages for any breach of fiduciary duty as a director, except where such 

liability arises directly or indirectly as a result of a violation of the federal securities laws. 

No amendment to or repeal of this Article shall apply to or have any effect on the liability 

of any director of the Corporation for or with respect to any acts or omissions of such 

director occurring prior to such amendment or repeal. 

 

[ELEVENTH]NINTH: Action may be taken by the stockholders of the Corporation, 

without a meeting, by written consent as and to the extent provided at the time by the 

General Corporation Law of Delaware, provided that the matter to be acted upon by such 

written consent previously has been approved by the Board of Directors of the 

Corporation and directed by such Board to be submitted to the stockholders for their 

action by written consent. 

 

[TWELFTH]TENTH: Whenever a compromise or arrangement is proposed between the 

Corporation and its creditors or any class of them and/or between the Corporation and its 

stockholders or any class of them, any court of equitable jurisdiction within the State of 

Delaware may, on the application in a summary way of the Corporation or of any creditor 

or stockholder thereof or on the application of any receiver or receivers appointed for the 

Corporation under Section 291 of Title 8 of the Delaware Code or on the application of 

trustees in dissolution or of any receiver or receivers appointed for the Corporation under 

Section 279 of Title 8 of the Delaware Code, order a meeting of the creditors or class of 

creditors, and/or of the stockholders or class of stockholders of the Corporation, as the 

case may be, to be summoned in such manner as the such court directs. If a majority in 
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number representing three fourths in value of the creditors or class of creditors, and/or of 

the stockholders or class of stockholders of the Corporation, as the case may be, agree to 

any compromise or arrangement and to any reorganization of the Corporation as 

consequence of such compromise or arrangement, the said compromise or arrangement 

and the said reorganization shall, if sanctioned by the court to which the said application 

has been made, be binding on all the creditors or class of creditors, and/or on all the 

stockholders or class of stockholders, of the Corporation, as the case may be, and also on 

the Corporation. 

 

[THIRTEENTH]ELEVENTH. The Corporation reserves the right to amend this 

certificate of incorporation, and to change or repeal any provision of the certificate of 

incorporation, in the manner prescribed at the time by statute, and all rights conferred 

upon stockholders by such certificate of incorporation are granted subject to this 

reservation. For so long as this Corporation shall control, directly or indirectly, Chicago 

Stock Exchange, Inc., before any amendment to or repeal of any provision of this 

certificate of incorporation shall be effective, those changes shall be submitted to the 

Board of Directors of Chicago Stock Exchange, Inc. and if that Board shall determine 

that the same must be filed with or filed with and approved by the [United States 

Securities and Exchange ]Commission before the changes may be effective, under 

Section 19 of the Act and the rules promulgated under that Act by the Commission or 

otherwise, then the proposed changes to the certificate of incorporation of this 

Corporation shall not be effective until filed with or filed with and approved by the 

Commission, as the case may be. 

 

[The undersigned, being the incorporator herein, has executed this Certificate of 

Incorporation this 9th day of February, 2005, thereby acknowledging under penalties of 

perjury that the foregoing is the act and deed of the undersigned and that the facts stated 

therein are true.] 

 

[/s/] 

 

[Richard T. Miller, Incorporator] 

 

IN WITNESS WHEREOF, the undersigned has caused this Third Amended and Restated 

Certificate of lncorporation to be executed on this __th day of _________ , 201_. 

 

 

By:   ________________________________ 

John Kerin 

Chief Executive Officer 

 

 

 


