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EXHIBIT 5 

 

Underlining indicates new text;  

[brackets] indicate deletions. 

 

Text of the Proposed Rule Change 

Rules of the NYSE Arca, Inc. 

 

 

* * * * * 

Rule 5.3-E. Corporate Governance and Disclosure Policies 

 

The Exchange shall require that specific corporate governance and disclosure policies be 

established by domestic issuers of any equity security listed pursuant to Rule 5.2-E. 

Issuers of any security that is listed pursuant to the Rules of the Exchange must comply 

with all of the provisions of Rule 5.3-E. 

* * * * * 

For purposes of this Rule 5.3-E, derivative and special purpose securities are defined as 

those securities listed pursuant to Rules 5.2-E(h) (Unit Investment Trusts), 5.2-E(j)(2) 

(Equity Linked Notes), 5.2-E(j)(3) (Investment Company Units), 5.2-E(j)(4) (Index- 

Linked Exchangeable Notes), 5.2-E(j)(5) (Equity Gold Shares), 5.2-E(j)(6) (Equity- 

Index Linked Securities, Commodity-Linked Securities, Currency-Linked Securities, 

Fixed Income Index-Linked Securities, Futures-Linked Securities and Multifactor Index- 

Linked Securities), 8.100-E (Portfolio Depositary Receipts), 8.200-E (Trust Issued 

Receipts), 8.201-E (Commodity-Based Trust Shares), 8.202-E (Currency Trust Shares), 

8.203-E (Commodity Index Trust Shares), 8.204-E (Commodity Futures Trust Shares), 

8.300-E (Partnership Units), 8.400-E (Paired Trust Shares), 8.600-E (Managed Fund 

Shares),[and] 8.700-E (Managed Trust Securities) and 8.900-E (Managed Portfolio 

Shares). 

* * * * * 

Rule 5.3-E(e). Shareholder/Annual Meetings 

(1) A listed company listing common stock or voting preferred stock, and their 

equivalents, is required to hold an annual meeting of shareholders to elect directors and to 

take action on other corporate matters in accordance with its charter, by-laws and 

applicable state or other laws. In the event unusual circumstances affecting the company 

shall preclude the holding of its annual meeting within a reasonable period after the time 

specified in its charter, the Exchange must be informed in writing, stating the reasons for 

the delay, and good faith efforts must be made to ensure that such annual meeting is held 

as soon as reasonably practicable in light of the circumstances causing the delay. 

This Rule 5.3-E(e)(1) is not applicable to preferred and debt listings, passive business 
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organizations (such as royalty trusts), and derivative and special purpose securities 

(securities listed pursuant to 5.2-E(h) (Unit Investment Trusts), 5.2-E(j)(2) (Equity 

Linked Notes), 5.2-E(j)(3) (Investment Company Units), 5.2-E(j)(4) (Index-Linked 

Exchangeable Notes), 5.2-E(j)(5) (Equity Gold Shares), 5.2-E(j)(6) (Equity-Index Linked 

Securities, Commodity-Linked Securities, Currency-Linked Securities, Fixed Income 

Index-Linked Securities, Futures-Linked Securities and Multifactor Index-Linked 

Securities), Rule 8.100-E (Portfolio Depositary Receipts), 8.200-E (Trust Issued 

Receipts), 8.201-E (Commodity-Based Trust Shares), 8.202-E (Currency Trust Shares), 

8.203-E (Commodity Index Trust Shares), 8.204-E (Commodity Futures Trust Shares), 

8.300-E (Partnership Units), 8.400-E (Paired Trust Shares), 8.600-E (Managed Fund 

Shares), [and] 8.700-E (Managed Trust Securities), and 8-900-E (Managed Portfolio 

Shares).) 

* * * * * 

 

Rule 8-E Trading of Certain Equity Derivatives 

 

* * * * * 

 

Rule 8.900-E. Managed Portfolio Shares 

 

(a) The Exchange will consider for trading, whether by listing or pursuant to unlisted 

trading privileges, Managed Portfolio Shares that meet the criteria of this Rule.  

 

(b) Applicability. This Rule is applicable only to Managed Portfolio Shares. Except to the 

extent inconsistent with this Rule, or unless the context otherwise requires, the rules and 

procedures of the Board of Directors shall be applicable to the trading on the Exchange of 

such securities. Managed Portfolio Shares are included within the definition of "security" 

or "securities" as such terms are used in the Rules of the Exchange. 

 

(1) The Exchange will file separate proposals under Section 19(b) of the 

Securities Exchange Act of 1934 before the listing and trading of a series of 

Managed Portfolio Shares.  All statements or representations contained in 

such rule filing regarding (a) the description of the portfolio or reference asset, 

(b) limitations on portfolio holdings or reference assets, or (c) the applicability 

of Exchange listing rules specified in such rule filing will constitute continued 

listing requirements.  An issuer of such securities must notify the Exchange of 

any failure to comply with such continued listing requirements. 

 

(2) Transactions in Managed Portfolio Shares shall occur during the trading hours 

specified in NYSE Arca Rule 7.34-E(a). 

 

(3) Surveillance Procedures.  The Exchange will implement and maintain written 

surveillance procedures for Managed Portfolio Shares.  As part of these 

surveillance procedures, the Investment Company’s investment adviser will 

upon request by the Exchange or FINRA, on behalf of the Exchange, make 
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available to the Exchange or FINRA the daily portfolio holdings of each series 

of Managed Portfolio Shares. 

 

(4) If the investment adviser to the Investment Company issuing Managed 

Portfolio Shares is registered as a broker-dealer or is affiliated with a broker-

dealer, such investment adviser will erect and maintain a “fire wall” between 

the investment adviser and personnel of the broker-dealer or broker-dealer 

affiliate, as applicable, with respect to access to information concerning the 

composition of and/or changes to such Investment Company portfolio and/or 

the Creation Basket.  Any person related to the investment adviser or 

Investment Company who makes decisions pertaining to the Investment 

Company’s portfolio composition or has access to information regarding the 

Investment Company’s portfolio composition or changes thereto or the 

Creation Basket must be subject to procedures designed to prevent the use and 

dissemination of material non-public information regarding the applicable 

Investment Company portfolio or changes thereto or the Creation Basket. 

 

(5) Any person or entity, including an AP Representative, custodian, Reporting 

Authority, distributor, or administrator, who has access to non-public 

information regarding the Investment Company’s portfolio composition or 

changes thereto or the Creation Basket, must be subject to procedures 

reasonably designed to prevent the use and dissemination of material non-

public information regarding the applicable Investment Company portfolio or 

changes thereto or the Creation Basket.  Moreover, if any such person or 

entity is registered as a broker-dealer or affiliated with a broker-dealer, such 

person or entity will erect and maintain a “fire wall” between the person or 

entity and the broker-dealer with respect to access to information concerning 

the composition and/or changes to such Investment Company portfolio or 

Creation Basket. 

 

(c) Definitions. The following terms as used in the Rules shall, unless the context 

otherwise requires, have the meanings herein specified: 

 

(1) Managed Portfolio Share. The term "Managed Portfolio Share" means a 

security that (a) represents an interest in an investment company registered 

under the Investment Company Act of 1940 ("Investment Company") 

organized as an open-end management investment company, that invests in a 

portfolio of securities selected by the Investment Company's investment 

adviser consistent with the Investment Company's investment objectives and 

policies; (b) is issued in a Creation Unit, or multiples thereof, in return for a 

designated portfolio of instruments (and/or an amount of cash) with a value 

equal to the next determined net asset value and delivered to the Authorized 

Participant (as defined in the Investment Company’s Form N-1A filed with 

the Commission) through a Confidential Account; (c) when aggregated into a 

Redemption Unit, or multiples thereof, may be redeemed for a designated 

portfolio of instruments (and/or an amount of cash) with a value equal to the 
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next determined net asset value delivered to the Confidential Account for the 

benefit of the Authorized Participant; and (d) the portfolio holdings for which 

are disclosed within at least 60 days following the end of every fiscal quarter. 

 

(2) Verified Intraday Indicative Value. The term "Verified Intraday Indicative 

Value" is the indicative value of a Managed Portfolio Share based on all of the 

holdings of a series of Managed Portfolio Shares as of the close of business on 

the prior business day and, for corporate actions, based on the applicable 

holdings as of the opening of business on the current business day, priced and 

disseminated in one second intervals during the Core Trading Session by the 

Reporting Authority. 

 

(3) AP Representative.  The term “AP Representative” means an unaffiliated 

broker-dealer, with which an Authorized Participant has signed an agreement 

to establish a Confidential Account for the benefit of such Authorized 

Participant, that will deliver or receive, on behalf of the Authorized 

Participant, all consideration to or from the Investment Company in a creation 

or redemption.  An AP Representative will not be permitted to disclose the 

Creation Basket to any person, including the Authorized Participants. 

 

(4) Confidential Account.  The term “Confidential Account” means an account 

owned by an Authorized Participant and held with an AP Representative on 

behalf of the Authorized Participant.  The account will be established and 

governed by contractual agreement between the AP Representative and the 

Authorized Participant solely for the purposes of creation and redemption, 

while keeping confidential the Creation Basket constituents of each series of 

Managed Portfolio Shares, including from the Authorized Participant.  The 

books and records of the Confidential Account will be maintained by the AP 

Representative on behalf of the Authorized Participant.    

 

(5) Creation Basket.  The term “Creation Basket” means on any given business 

day the names and quantities of the specified instruments (and/or an amount 

of cash) that are required for an AP Representative to deposit in-kind on 

behalf of an Authorized Participant in exchange for a Creation Unit and the 

names and quantities of the specified instruments (and/or an amount of cash) 

that will be transferred in-kind to an AP Representative on behalf of an 

Authorized Participant in exchange for a Redemption Unit, which will be 

identical and will be transmitted to each AP Representative before the 

commencement of trading. 

 

(6) Creation Unit.  The term “Creation Unit” means a specified minimum number 

of Managed Portfolio Shares issued by an Investment Company at the request 

of an Authorized Participant in return for a designated portfolio of instruments 

and/or cash. 

 

(7) Redemption Unit. The term “Redemption Unit” means a specified minimum 
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number of Managed Portfolio Shares that may be redeemed to an Investment 

Company at the request of an Authorized Participant in return for a portfolio 

of instruments and/or cash. 

 

(8) Reporting Authority. The term "Reporting Authority" in respect of a particular 

series of Managed Portfolio Shares means the Exchange, an institution, or a 

reporting service designated by the Exchange or by the exchange that lists a 

particular series of Managed Portfolio Shares (if the Exchange is trading such 

series pursuant to unlisted trading privileges), as the official source for 

calculating and reporting information relating to such series, including, but not 

limited to, the net asset value, the Verified Intraday Indicative Value, or other 

information relating to the issuance, redemption or trading of Managed 

Portfolio Shares. A series of Managed Portfolio Shares may have more than 

one Reporting Authority, each having different functions. 

 

(9) Normal Market Conditions.  The term “Normal Market Conditions” includes, 

but is not limited to, the absence of trading halts in the applicable financial 

markets generally; operations issues (e.g., systems failure) causing 

dissemination of inaccurate market information; or force majeure type events 

such as natural or man-made disaster, act of God, armed conflict, act of 

terrorism, riot or labor disruptions or any similar intervening circumstance. 

 

(d) Initial and Continued Listing.  Managed Portfolio Shares will be listed and traded on 

the Exchange subject to application of the following criteria: 

 

(1) Initial Listing.  Each series of Managed Portfolio Shares will be listed and 

traded on the Exchange subject to application of the following initial listing 

criteria: 

 

(A) For each series, the Exchange will establish a minimum number of 

Managed Portfolio Shares required to be outstanding at the time of 

commencement of trading on the Exchange. 

 

(B) The Exchange will obtain a representation from the Investment 

Company that issues each series of Managed Portfolio Shares that the net asset 

value per share for the series will be calculated daily and that the net asset value 

will be made available to all market participants at the same time. 

 

(C) All Managed Portfolio Shares shall have a stated investment objective, 

which shall be adhered to under Normal Market Conditions. 

 

(2) Continued Listing.  Each series of Managed Portfolio Shares will be listed and 

traded on the Exchange subject to application of the following continued listing 

criteria: 

 

(A) Verified Intraday Indicative Value. The Verified Intraday Indicative 
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Value for Managed Portfolio Shares will be widely disseminated by the Reporting 

Authority and/or by one or more major market data vendors in one second 

intervals during the Core Trading Session, and will be disseminated to all market 

participants at the same time. 

 

(B) Suspension of trading or removal. The Exchange will consider the 

suspension of trading in, and will commence delisting proceedings under Rule 

5.5-E(m) for, a series of Managed Portfolio Shares under any of the following 

circumstances: 

 

(i) if, following the initial twelve-month period after 

commencement of trading on the Exchange of a series of Managed 

Portfolio Shares, there are fewer than 50 beneficial holders of the series of 

Managed Portfolio Shares; 

 

(ii) if the Exchange has halted trading in a series of Managed 

Portfolio Shares because the Verified Intraday Indicative Value is 

interrupted pursuant to Rule 8.900-E(d)(2)(C)(ii) and such interruption 

persists past the trading day in which it occurred or is no longer available; 

 

(iii) if the Exchange has halted trading in a series of Managed 

Portfolio Shares because the net asset value with respect to such series of 

Managed Portfolio Shares is not disseminated to all market participants at 

the same time, the holdings of such series of Managed Portfolio Shares are 

not made available on at least a quarterly basis as required under the 1940 

Act, or such holdings are not made available to all market participants at 

the same time pursuant to Rule 8.900-E(d)(2)(C)(ii) and such issue 

persists past the trading day in which it occurred; 

 

(iv) if the Exchange has halted trading in a series of Managed 

Portfolio Shares pursuant to Rule 8.900-E(d)(2)(C)(i), such issue persists 

past the trading day in which it occurred; 

 

(v) if the Investment Company issuing the Managed Portfolio 

Shares has failed to file any filings required by the Commission or if the 

Exchange is aware that the Investment Company is not in compliance with 

the conditions of any currently applicable exemptive order or no-action 

relief granted by the Commission or Commission staff to the Investment 

Company with respect to the series of Managed Portfolio Shares;   

 

(vi) if any of the continued listing requirements set forth in Rule 

8.900-E are not continuously maintained; 

 

(vii) if any of the statements or representations regarding (a) the 

description of the portfolio, (b) limitations on portfolio holdings, or (c) the 

applicability of Exchange listing rules, specified in the Exchange’s rule 
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filing pursuant to Section 19(b) of the Securities Exchange Act of 1934 to 

permit the listing and trading of a series of Managed Portfolio Shares, are 

not continuously maintained; or 

 

(viii) if such other event shall occur or condition exists which, in 

the opinion of the Exchange, makes further dealings on the Exchange 

inadvisable. 

 

(C) Trading Halt.  

 

(i) The Exchange may consider all relevant factors in exercising its 

discretion to halt trading in a series of Managed Portfolio Shares.  Trading 

may be halted because of market conditions or for reasons that, in the view 

of the Exchange, make trading in the series of Managed Portfolio Shares 

inadvisable.  These may include: (a) the extent to which trading is not 

occurring in the securities and/or the financial instruments composing the 

portfolio; or (b) whether other unusual conditions or circumstances 

detrimental to the maintenance of a fair and orderly market are present. 

 

(ii) If the Exchange becomes aware that: (a) the Verified Intraday 

Indicative Value of a series of Managed Portfolio Shares is not being 

calculated or disseminated in one second intervals, as required; (b) the net 

asset value with respect to a series of Managed Portfolio Shares is not 

disseminated to all market participants at the same time; (c) the holdings 

of a series of Managed Portfolio Shares are not made available on at least 

a quarterly basis as required under the 1940 Act; or (d) such holdings are 

not made available to all market participants at the same time (except as 

otherwise permitted under the currently applicable exemptive order or no-

action relief granted by the Commission or Commission staff to the 

Investment Company with respect to the series of Managed Portfolio 

Shares), it will halt trading in such series until such time as the Verified 

Intraday Indicative Value, the net asset value, or the holdings are 

available, as required. 

 

(D) Termination. Upon termination of an Investment Company, the 

Exchange requires that Managed Portfolio Shares issued in connection with such 

entity be removed from Exchange listing. 

 

(E) Voting. Voting rights shall be as set forth in the applicable Investment 

Company prospectus and/or statement of additional information. 

 

(e) Limitation of Exchange Liability. Neither the Exchange, the Reporting Authority, 

when the Exchange is acting in the capacity of a Reporting Authority, nor any agent of 

the Exchange shall have any liability for damages, claims, losses or expenses caused by 

any errors, omissions, or delays in calculating or disseminating any current portfolio 

value; the current value of the portfolio of securities required to be deposited to the open-
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end management investment company in connection with issuance of Managed Portfolio 

Shares; the Verified Intraday Indicative Value; the amount of any dividend equivalent 

payment or cash distribution to holders of Managed Portfolio Shares; net asset value; or 

other information relating to the purchase, redemption, or trading of Managed Portfolio 

Shares, resulting from any negligent act or omission by the Exchange, the Reporting 

Authority when the Exchange is acting in the capacity of a Reporting Authority, or any 

agent of the Exchange, or any act, condition, or cause beyond the reasonable control of 

the Exchange, its agent, or the Reporting Authority, when the Exchange is acting in the 

capacity of a Reporting Authority, including, but not limited to, an act of God; fire; flood; 

extraordinary weather conditions; war; insurrection; riot; strike; accident; action of 

government; communications or power failure; equipment or software malfunction; or 

any error, omission, or delay in the reports of transactions in one or more underlying 

securities. 

 

(f) Disclosures.  The provisions of this subparagraph apply only to series of Managed 

Portfolio Shares that are the subject of an order by the Commission exempting such series 

from certain prospectus delivery requirements under Section 24(d) of the Investment 

Company Act of 1940 and are not otherwise subject to prospectus delivery requirements 

under the Securities Act of 1933.  The Exchange will inform its ETP Holders regarding 

application of this subparagraph to a particular series of Managed Portfolio Shares by 

means of an information circular prior to commencement of trading in such series. 

 

The Exchange requires that ETP Holders provide to all purchasers of a series of Managed 

Portfolio Shares a written description of the terms and characteristics of those securities, 

in a form prepared by the open-end management investment company issuing such 

securities, not later than the time a confirmation of the first transaction in such series is 

delivered to such a purchaser.  In addition, ETP Holders shall include such a written 

description with any sales material relating to a series of Managed Portfolio Shares that is 

provided to customers or the public.  Any other written materials provided by an ETP 

Holder to customers or the public making specific reference to a series of Managed 

Portfolio Shares as an investment vehicle must include a statement in substantially the 

following form: “A circular describing the terms and characteristics of (the series of 

Managed Portfolio Shares) has been prepared by the (open-end management investment 

company name) and is available from your broker.  It is recommended that you obtain 

and review such circular before purchasing (the series of Managed Portfolio Shares).” 

 

An ETP Holder carrying an omnibus account for a non-ETP Holder broker-dealer is 

required to inform such non-ETP Holder that execution of an order to purchase a series of 

Managed Portfolio Shares for such omnibus account will be deemed to constitute 

agreement by the non-ETP Holder to make such written description available to its 

customers on the same terms as are directly applicable to ETP Holders under this rule. 

 

Upon request of a customer, an ETP Holder shall also provide a prospectus for the 

particular series of Managed Portfolio Shares. 

 

* * * * * 


