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AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF THE NASDAQ OMX GROUP, INC.

The  undersigned, [Joan C.  Conley] : [Corporate
Secretary] of The NASDAQ OMX Group, Inc. (“Nasdaqg”), a Delaware
corporation, does hereby certify:

FIRST: That the name of the corporation is The NASDAQ OMX Group, Inc. The
date of the filing of its original Certificate of Incorporation with the Secretary of State of
the State of Delaware was November 13, 1979. The name under which Nasdag was
originally incorporated was “NASD Market Services, Inc.”

SECOND: [That the Restated Certificate of Incorporation of Nasdag dated
May 27, 2003, as previously amended by the Certificate of Amendment dated May 25,
2005; the Certificate of Amendment dated August 1, 2006; the Certificate of Amendment
dated March 11, 2006; the Certificate of Elimination of the Series A Cumulative
Preferred Stock, Series B Preferred Stock, and Series C Cumulative Preferred Stock dated
March 31, 2006; the Certificate of Designation of Series D Preferred Stock dated
December 14, 2005; the Certificate of Amendment dated February 27, 2008; and the
Certificate of Elimination of Series D Preferred Stock dated March 10, 2009 is hereby
restated and integrated to read in its entirety as follows:]Pursuant to Sections 242 and 245
of the General Corporation Law of the State of Delaware, this Amended and Restated
Certificate of Incorporation further amends and restates the provisions of Nasdag’s
Restated Certificate of Incorporation filed on May 11, 2009, to read in its entirety as
follows:

E i

ARTICLE FOURTH
A.-B. No change.

C. 1. [(a)] Except as may otherwise be provided in this Restated Certificate of
Incorporation (including any Preferred Stock Designation) or by
applicable law, each holder of Common Stock, as such, shall be
entitled to one vote for each share of Common Stock held of record
by such holder on all matters on which stockholders generally are
entitled to vote, and no holder of any series of Preferred Stock, as
such, shall be entitled to any voting powers in respect thereof.

[(b)  Except as may otherwise be provided in this Restated Certificate of
Incorporation or by applicable law, the holders of the 3.75% Series
A Convertible Notes due 2012 (as may be amended, supplemented
or otherwise modified from time to time, the “Series A Notes”) and
the 3.75% Series B Convertible Notes due 2012 (as may be
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amended, supplemented or otherwise modified from time to time,
the “Series B Notes” and, together with the Series A Notes, the
“Notes”) which may be issued from time to time by Nasdaq shall
be entitled to vote on all matters submitted to a vote of the
stockholders of Nasdag, voting together with the holders of the
Common Stock (and of any other shares of capital stock of Nasdaq
entitled to vote at a meeting of stockholders) as one class. Each
principal amount of Notes shall be entitled to a number of votes
equal to the number of votes represented by the Common Stock of
Nasdaq that could then be acquired upon conversion of such
principal amount of Notes into Common Stock, subject to
adjustments as provided in the Notes and the Indenture dated as of
April 22, 2005 between Nasdag and Law Debenture Trust
Company of New York, as trustee, as such Indenture may be
amended, supplemented or otherwise modified from time to time.
Holders of the Notes shall be deemed to be stockholders of
Nasdaq, and the Notes shall be deemed to be shares of stock, solely
for the purpose of any provision of the General Corporation Law
of the State of Delaware or this Restated Certificate of
Incorporation that requires the vote of stockholders as a
prerequisite to any corporate action.]

2. Notwithstanding any other provision of this Restated Certificate of
Incorporation, but subject to subparagraph 6 of this paragraph C. of this
Article Fourth, in no event shall [(i) Jany record owner of any outstanding
Common Stock or Preferred Stock which is beneficially owned, directly or
indirectly, as of any record date for the determination of stockholders
[and/or holders of Notes entitled to vote on any matter, or (ii) any holder
of any Notes which are beneficially owned, directly or indirectly, as of any
record date for the determination of stockholders and/or holders of Notes
]entitled to vote on any matter, by a person (other than an Exempt Person)
who beneficially owns shares of Common Stock[,]_and/or Preferred Stock
[and/or Notes Jin excess of five percent (5%) of the then-outstanding
shares of stock generally entitled to vote as of the record date in respect of
such matter (“Excess Shares[ and/or Notes]”), be entitled or permitted to
vote any Excess Shares [and/or Notes Jon such matter. For all purposes
hereof, any calculation of the number of shares of stock outstanding at any
particular time, including for purposes of determining the particular
percentage of such outstanding shares of stock of which any person is the
beneficial owner, shall be made in accordance with the last sentence of
Rule 13d-3(d)(1)(i) of the General Rules and Regulations under the
Securities Exchange Act of 1934, as amended (the “Exchange Act”), as in
effect on the date of filing this Restated Certificate of Incorporation.

3. The following definitions shall apply to this paragraph C. of this Article
Fourth:

@) No change.
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(b)

A person shall be deemed the “beneficial owner” of, shall be
deemed to have “beneficial ownership” of and shall be deemed to
“beneficially own” any securities:

(i) - (ii) No change.

(i) which are beneficially owned, directly or indirectly, by any
other person and with respect to which such person or any
of such person’s Affiliates has any agreement, arrangement
or understanding (other than customary agreements with
and between underwriters and selling group members with
respect to a bona fide public offering of securities) for the
purpose of acquiring, holding, voting (except to the extent
contemplated by the proviso to (b)(ii)(B) above) or
disposing of such securities; provided, however, that
[(A) Ino person who is an officer, director or employee of
an Exempt Person shall be deemed, solely by reason of
such person’s status or authority as such, to be the
“beneficial owner” of, to have “beneficial ownership” of or
to “beneficially own” any securities that are “beneficially
owned” (as defined herein), including, without limitation,
in a fiduciary capacity, by an Exempt Person or by any
other such officer, director or employee of an Exempt
Person[, and (B) the Voting Trustee, as defined in the
Voting Trust Agreement by and among Nasdaq, the
National Association of Securities Dealers, Inc., a
Delaware corporation (the “NASD”), and The Bank of
New York, a New York banking corporation, as such may
be amended from time to time (the “Voting Trust
Agreement”), shall not be deemed, solely by reason of such
person’s status or authority as such, to be the “beneficial
owner” of, to have “beneficial ownership” of or to
“beneficially own” any securities that are governed by and
held in accordance with the Voting Trust Agreement].

(c) — (e) No change.

(f)

The Board shall have the power to construe and apply the
provisions of this paragraph C. of this Article Fourth and to make
all determinations necessary or desirable to implement such
provisions, including, but not limited to, matters with respect to
(1) the number of shares of stock beneficially owned by any
person, (2) [the number of Notes beneficially owned by any
person, (3) Jwhether a person is an Affiliate of another,
([4]3) whether a person has an agreement, arrangement or
understanding with another as to the matters referred to in the
definition of beneficial ownership, ([5]4) the application of any
other definition or operative provision hereof to the given facts, or
([6]5) any other matter relating to the applicability or effect of this
paragraph C. of this Article Fourth.
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4.

The Board shall have the right to demand that any person who is
reasonably believed to hold of record or beneficially own Excess Shares
[and/or Notes ]supply Nasdag with complete information as to (a) the
record owner(s) of all shares [and/or Notes ]beneficially owned by such
person who is reasonably believed to own Excess Shares[ and/or Notes],
and (b) any other factual matter relating to the applicability or effect of
this paragraph C. of this Article Fourth as may reasonably be requested of
such person.

Any constructions, applications, or determinations made by the Board,
pursuant to this paragraph C. of this Article Fourth, in good faith and on
the basis of such information and assistance as was then reasonably
available for such purpose, shall be conclusive and binding upon
Nasdaq[,].and its stockholders[ and the holders of the Notes].

Notwithstanding anything herein to the contrary, subparagraph 2 of this
paragraph C. of this Article Fourth shall not be applicable to any Excess
Shares [and/or Notes ]beneficially owned by [(a) the NASD or its
Affiliates until such time as the NASD beneficially owns five percent
(5%) or less of the outstanding shares of stock and/or Notes entitled to
vote on the election of a majority of directors at such time, (b) Jany [other
]person as may be approved for such exemption by the Board prior to the
time such person beneficially owns more than five percent (5%) of the
outstanding shares of stock [and/or Notes Jentitled to vote on the election
of a majority of directors at such time[ or (c) Hellman & Friedman Capital
Partners 1V, L.P.,, H & F International Partners IV-A, LP., H & F
International Partners IV-B, L.P., H& F Executive Fund, IV L.P.; Silver
Lake Partners Il TSA, L.P., Silver Lake Technology Investors II, L.L.C.,
Silver Lake Partners TSA, L.P., and Silver Lake Investors, L.P. or their
respective affiliated investment funds that are: (i) under common
management and control, (ii) comprised of members or partners with the
same ultimate ownership, and (iii) subject to terms and conditions that are
substantially identical in all material respects, if the Board has approved
an exemption for any other person pursuant to Section 6(b) of this
paragraph C. of this Article Fourth (other than an exemption granted in
connection with the establishment of a strategic alliance with another
exchange or similar market) provided that in no event shall the exemption
contained in Section 6(c) cause a registered broker or dealer or an Affiliate
thereof (a “Broker Affiliate,” provided that, a Broker Affiliate shall not
include an entity that either owns ten percent or less of the equity of a
broker or dealer, or for which the broker or dealer accounts for one percent
or less of the gross revenues received by the consolidated entity) to receive
an exemption for a greater percentage of voting securities than has been
granted to another Broker Affiliate by the Board]. The Board, however,
may not approve an exemption under Section6(b): (i)for a
[Broker]registered broker or dealer or an Affiliate thereof or (ii)an
individual or entity that is subject to a statutory disqualification under
Section 3(a)(39) of the Exchange Act. The Board may approve an
exemption for any other stockholder [or holder of Notes ]if the Board
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determines that granting such exemption would (A) not reasonably be
expected to diminish the quality of, or public confidence in, Nasdaq or
The NASDAQ Stock Market LLC or the other operations of Nasdag and
its subsidiaries, on the ability to prevent fraudulent and manipulative acts
and practices and on investors and the public, and (B) promote just and
equitable principles of trade, foster cooperation and coordination with
persons engaged in regulating, clearing, settling, processing information
with respect to and facilitating transactions in securities or assist in the
removal of impediments to or perfection of the mechanisms for a free and
open market and a national market system.

7. In the event any provision (or portion thereof) of this paragraph C. of this
Avrticle Fourth shall be found to be invalid, prohibited or unenforceable for
any reason, the remaining provisions (or portions thereof) of this
paragraph C. of this Article Fourth shall remain in full force and effect,
and shall be construed as if such invalid, prohibited or unenforceable
provision (or portion hereof) had been stricken herefrom or otherwise
rendered inapplicable, it being the intent of Nasdaq[,] and its stockholders
[and the holders of the Notes ]Jthat each such remaining provision (or
portion thereof) of this paragraph C. of this Article Fourth remains, to the
fullest extent permitted by law, applicable and enforceable as to all
stockholders[ and all holders of Notes], including stockholders [and
holders of Notes ]that beneficially own Excess Shares[ and/or Notes],
notwithstanding any such finding.

ARTICLE FIFTH

A The business and affairs of Nasdaq shall be managed by, or under the direction of,
the Board. The total number of directors constituting the entire Board shall [he]be
fixed from time to time by the Board.

B. [Subject to the provisions of this paragraph B, the Board]The directors (other than
those directors elected by the holders of any series of Preferred Stock provided
for, or fixed pursuant to the provisions of Article Fourth hereof (the “Preferred
Stock Directors”)) shall be [divided into three classes, as nearly equal in number
as possible, designated Class I, Class Il and Class Ill. Each director elected or
appointed prior to this effectiveness of this Certificate of Amendment under the
General Corporation Law of the State of Delaware shall serve for his or her full
term, such that the term of each Class | director shall expire at the 2007 annual
meeting of stockholders; the term of each Class Il director shall expire at the 2005
annual meeting of stockholders; and the term of each Class Il director shall
expire at the 2006 annual meeting of stockholders. In case of any increase or
decrease, from time to time, in the number of directors (other than Preferred Stock
Directors), the number of directors in each class shall be apportioned as nearly
equal as possible. The term of each director elected at the 2005 annual meeting of
stockholders and at each subsequent annual meeting of stockholders shall expire
at the first annual meeting of stockholders following his or her election.
Commencing with the 2007 annual meeting of stockholders, the foregoing
classification of the Board shall cease, and the directors, other than the Preferred
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Stock Directors, shall be Jelected_at an annual meeting of stockholders, or at a
special meeting called for such purpose in lieu of the annual meeting, by the
holders of the Voting Stock (as hereinafter defined) and shall hold office until the
next annual meeting of stockholders and until their respective successors shall
have been duly elected and qualified, subject, however, to prior death, resignation,
retirement, disqualification or removal from office.

No change.

Except for Preferred Stock Directors, any director, or the entire Board, may be
removed from office at any time, but only by the affirmative vote of [at least 66
2/3% of the total voting power]a majority of the outstanding shares of capital
stock of Nasdaq entitled to vote generally in the election of directors (*Voting
Stock™), voting together as a single class.

E. No change.

* k*k Kk k%

ARTICLE EIGHTH

A. In furtherance of, and not in limitation of, the powers conferred by law, the Board
is expressly authorized and empowered to adopt, amend or repeal the By-Laws of
Nasdaq; provided, however, that the By-Laws adopted by the Board under the
powers hereby conferred may be amended or repealed by the Board or by the
stockholders having voting power with respect thereto, provided further that,
notwithstanding any other provision of this Restated Certificate of Incorporation
or any provision of law which might otherwise permit a lesser vote or no vote, but
in addition to any affirmative vote of the holders of any particular class or series
of the stock required by law or this Restated Certificate of Incorporation, the
affirmative vote of the holders of [at least 66 2/3% percent of the total voting
power]a_majority of the outstanding Voting Stock, voting together as a single
class, shall be required in order for the stockholders to adopt, alter, amend or
repeal any By-Law.

B. No change.
ARTICLE NINTH

A. Nasdaqg reserves the right to amend, alter, change, or repeal any provisions
contained in this Restated Certificate of Incorporation, in the manner now or
hereafter prescribed by statute, and all rights conferred herein are granted subject
to this reservation; provided, however, that the affirmative vote of the holders of
[at least 66 2/3% of the voting power]a majority of the outstanding Voting Stock,
voting together as a single class, shall be required to amend, repeal or adopt any
provision inconsistent with paragraph C. of Article Fourth, Article Fifth, Article
Seventh, Article Eighth or this Article Ninth[; provided further, however, the
affirmative vote of at least 66 2/3% of the voting power of the holders of the
outstanding Notes shall also be required to (i) amend paragraph C. of Article
Fourth in a manner that would adversely affect the rights of the holders of the
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Notes thereunder without similarly affecting the rights of the holders of the
Common Stock thereunder or (ii) amend this clause].

B. No change.

E I

ARTICLE ELEVENTH

In light of the unique nature of Nasdaq and its subsidiaries, including the status of The
NASDAQ Stock Market LLC as a self regulatory organization, the Board of Directors,
when evaluating (A) any tender or exchange offer or invitation for tenders or exchanges,
or proposal to make a tender or exchange offer or request or invitation for tenders or
exchanges, by another party, for any equity security of Nasdag, (B) any proposal or offer
by another party to (1) merge or consolidate Nasdag or any subsidiary with another
corporation or other entity, (2) purchase or otherwise acquire all or a substantial portion
of the properties or assets of Nasdaq or any subsidiary, or sell or otherwise dispose of to
Nasdaq or any subsidiary all or a substantial portion of the properties or assets of such
other party, or (3) liquidate, dissolve, reclassify the securities of, declare an extraordinary
dividend of, recapitalize or reorganize Nasdag, (C) any action, or any failure to act, with
respect to any holder or potential holder of Excess Shares [and/or Notes ]Jsubject to the
limitations set forth in subparagraph 2 of paragraph C. of Article Fourth, (D) any demand
or proposal, precatory or otherwise, on behalf of or by a holder or potential holder of
Excess Shares [and/or Notes Jsubject to the limitations set forth in subparagraph 2 of
paragraph C. of Article Fourth or (E) any other issue, shall, to the fullest extent permitted
by applicable law, take into account all factors that the Board of Directors deems
relevant, including, without limitation, to the extent deemed relevant, (i) the potential
impact thereof on the integrity, continuity and stability of Nasdag and The NASDAQ
Stock Market LLC and the other operations of Nasdaq and its subsidiaries, on the ability
to prevent fraudulent and manipulative acts and practices and on investors and the public,
and (ii) whether such would promote just and equitable principles of trade, foster
cooperation and coordination with persons engaged in regulating, clearing, settling,
processing information with respect to and facilitating transactions in securities or assist
in the removal of impediments to or perfection of the mechanisms for a free and open
market and a national market system.

[THIRD: That such Restated Certificate of Incorporation has been duly adopted
by Nasdaq in accordance with the applicable provisions of Sections 245 of the General
Corporation Law of the State of Delaware;

FOURTH: That such Restated Certificate of Incorporation only restates and
integrates and does not further amend the provisions of Nasdaq’s certificate of
incorporation as heretofore amended or supplemented, and that there is no discrepancy
between those provisions and the provisions of such Restated Certificate of
Incorporation.]

IN WITNESS WHEREOF, the undersigned has executed this certificate this
[11"]  day of [May]_, [2009] .
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THE NASDAQ OMX GROUP, INC.

By: [/s/ Joan C. Conley]

Name: [Joan C. Conley]
Office:[Senior Vice President and
Corporate Secretary]

Attached hereto as Exhibit A is a copy of the Certificate of Designation of Series
A Convertible Preferred Stock of The NASDAQ OMX Group, Inc.

* k*k Kk k%

Certificate of Elimination of the Series A Convertible Preferred Stock of The
NASDAO OMX Group, Inc.

Pursuant to Section 151(qg) of the General Corporation Law of the State of Delaware, The
NASDAQ OMX Group, Inc., a corporation organized and existing under the laws of the
State of Delaware (the “Company”), in accordance with the provisions of Section 151(q)
of the General Corporation Law of the State of Delaware (the “General Corporation
Law™), hereby certifies as follows:

1. That, pursuant to Section 151 of the General Corporation Law and
authority granted in the Restated Certificate of Incorporation of the Company, as
theretofore amended, the Board of Directors (the “Board”) of the Company, by resolution
duly adopted, authorized the issuance of a series of preferred stock of the Company as
Series A Convertible Preferred Stock, par value $.01 per share (the “Series A Convertible
Preferred Stock™), and established the voting powers, designations, preferences and
relative, participating and other rights, and the gualifications, limitations or restrictions
thereof, and, on October 1, 2009, filed a Certificate of Designation with respect to such
Series A Convertible Preferred Stock in the office of the Secretary of State of the State of
Delaware (the “Secretary of State”).

2. That no shares of such Series A Convertible Preferred Stock are
outstanding and no shares thereof will be issued subject to such Certificate of

Designation.

3. That the Board of the Company has adopted the following resolutions:

BE IT RESOLVED, that recognizing that no shares of Series A
Convertible Preferred Stock are outstanding and no shares of such series
shall be issued subject to the Certificate of Designation, Preferences and
Rights of Series A Convertible Preferred Stock filed with the Delaware
Secretary of State, the elimination of such Certificate of Designation and
of all matters set forth therein is hereby approved; and
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BE IT FURTHER RESOLVED, that the amendment of the Company’s
Restated Certificate of Incorporation to eliminate the matters set forth
therein relating to the Series A Convertible Preferred Stock is hereby

approved; and

BE IT FURTHER RESOLVED, that staff is hereby authorized to make all
necessary filings with the State of Delaware to effectuate the foregoing
resolutions.

4, That, accordingly, the Certificate of Designation with respect to such
Series A Convertible Preferred Stock, and all matters set forth therein with respect to
such Series A Convertible Preferred Stock, be, and hereby are, eliminated from the
Restated Certificate of Incorporation of the Company.

[Signature Page Follows]

IN WITNESS WHEREOF, The NASDAQ OMX Group, Inc. has caused this
Certificate to be executed by its duly authorized officer this  day of ,200 .

THE NASDAQ OMX GROUP, INC.

By:

Name:
Title:

* kK kK
BY-LAWS OF THE NASDAQ OMX GROUP, INC.
Article I Definitions
When used in these By-Laws, unless the context otherwise requires, the term:
(@) - (e) No change.
(F) "Corporation” means The [Nasdag]NASDAQ OMX Group, Inc.;
(9) — (t) No change.
* Kk ok kK
Article 111 Meetings of Stockholders
Sec. 3.1 Annual Meetings of Stockholders

(a) Nominations of persons for election to the Board and the proposal of other business to
be considered by the stockholders may be made at an annual meeting of stockholders
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only (i) pursuant to the Corporation’s notice of meeting (or any supplement thereto), (ii)
by or at the direction of the Board or the Nominating & Governance Committee or (iii)
by any stockholder of the Corporation who [was](A) is a stockholder of record of the
Corporation (and, with respect to any beneficial owner, if such person is different from
the shareholder of record, on whose behalf such nomination or other business is made or
proposed to be brought, only if such beneficial owner was the beneficial owner of shares
of the Corporation) both at the time the notice provided for in this Section 3.1 is delivered
to the Secretary of the Corporation[, who]_and at the time of the meeting, (B) is entitled
to vote at the meeting and [who](C) complies with the notice procedures set forth in this
Section 3.1.

(b) For nominations or other business to be properly brought before an annual meeting by
a stockholder pursuant to Section 3.1(a)(iii), the stockholder must have given timely
notice thereof [in writing](including, in the case of a nomination, timely delivery of the
completed and signed questionnaire, representation and agreement required by Section
3.1(b)(1)(D)), and timely updates or supplements to such notice, in writing and in proper
form to the Secretary of the Corporation and any such proposed business other than the
nominations of persons for election to the Board must constitute a proper matter for
stockholder action. To be timely, a stockholder's notice shall be delivered to the Secretary
at the principal executive offices of the Corporation not later than the close of business on
the ninetieth day nor earlier than the close of business on the one hundred twentieth day
prior to the first anniversary of the preceding year's annual meeting (provided, however,
that in the event that the date of the annual meeting is more than thirty days before or
more than seventy days after such anniversary date, notice by the stockholder must be so
delivered not earlier than the close of business on the one hundred twentieth day prior to
such annual meeting and not later than the close of business on the later of the ninetieth
day prior to such annual meeting or the tenth day following the day on which public
announcement of the date of such meeting is first made by the Corporation). In no event
shall the public announcement of an adjournment or postponement of an annual meeting
commence a new time period (or extend any time period) for the giving of a stockholder's
notice as described above. In addition, to be timely, a stockholder’s notice shall further be
updated and supplemented, if necessary, so that the information provided or required to
be provided in such notice shall be true and correct as of the record date for the annual
meeting and as of the 10" business day prior to the annual meeting or any adjournment or
postponement thereof, and such update and supplement shall be delivered in writing to
the Secretary at the principal executive offices of the Corporation not later than the fifth
business day after the record date for the annual meeting (in the case of the update and
supplement required to be made as of the record date), and not later than the eighth
business day prior to the date for the annual meeting or, if practicable, any adjournment
or postponement thereof and, if not practicable, on the first practicable date prior to the
date to which the annual meeting has been adjourned or postponed (in the case of the
update and supplement required to be made as of the 10™ business day prior to the annual
meeting or any adjournment or postponement thereof). Such stockholder's notice shall set
forth:

(i) as to each person, if any, whom [the stockholder]a Proposing Person proposes
to nominate for election or reelection as a director, (A) all information [relating to such
person]with respect to such proposed nominee that would be required to be disclosed
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pursuant to clause (iii) of this Section 3.1(b) if such proposed nominee were a Proposing
Person, (B) all information relating to such proposed nominee that is required to be
disclosed in solicitations of proxies for election of directors in an election contest, or is
otherwise required, in each case pursuant to [Regulation]Section 14(a) under the Act and
the rules thereunder ([and]including such [person's]proposed nominee’s written consent
to being named in the proxy statement as a nominee and to serving as a director if
elected)[;], (C) a description of all direct and indirect compensation and other material
monetary agreements, arrangements and understandings during the past three years, and
any other material relationships, between or among any Proposing Person, on the one
hand, and such proposed nominee and any of his or her respective affiliates and
associates, on the other hand, including, without limitation, all information that would be
required to be disclosed pursuant to Item 404 under Regulation S-K if such Requesting
Person were the “reqgistrant” for purposes of such rule and the proposed nominee were a
director or executive officer of such registrant, and (D) a completed and signed
guestionnaire, representation and agreement in accordance with Section 3.5. The
Corporation may require any proposed nominee to furnish such other information (i) as it
may reasonably require to determine the eligibility of such proposed nominee to serve as
a director of the Corporation or (ii) that could be material to a reasonable stockholder’s
understanding of the independence, or lack of independence, of such proposed nominee;

(ii) as to any other business that the stockholder proposes to bring before the
meeting, (A) a [brief]reasonably detailed description of [the]such business[ desired to be
brought before the meeting],_the reason or reasons for conducting such business at such
meeting and any material interest in such business of each Proposing Person, (B) the text
of the proposal or business (including the text of any resolutions proposed for
consideration and in the event that such business includes a proposal to amend the By-
Laws of the Corporation, the language of the proposed amendment), [the reasons for
conducting such business at the meeting and any material interest in such business of
such stockholder and the beneficial owner, if any, on whose behalf the proposal is
made]and (C) a reasonably detailed description of all contracts, agreements,
arrangements and understandings (1) between or among any of the Proposing Persons or
(2) between or among any Proposing Person and any other person or persons (including
their names) in connection with the proposal of such business; and

(iii) as to [the stockholder giving the notice and the beneficial owner, if any, on
whose behalf the nomination or proposal is made]each Proposing Person

(A) the name and address of such [stockholder,]Proposing Person
(including, if applicable as they appear on the Corporation's books[, and of
such beneficial owner,]);

(B) the class or series and number of shares of capital stock of the
Corporation which are owned beneficially (within the meaning of Rule
13d-3 under the Act) and of record by such [stockholder and such
beneficial owner,]Proposing Person, except that such Proposing Person
shall in all events be deemed to beneficially own any shares of any class or
series of the Corporation as to which such person has a right to acquire
beneficial ownership at any time in the future;
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(C) a description of any agreement, arrangement or understanding with
respect to the nomination or proposal between or among such stockholder
and/or such beneficial owner, any of their respective affiliates or
associates, and any others acting in concert with any of the foregoing|,].

(D) [a description of any agreement, arrangement or understanding]any
derivative, swap or other transaction (including any [derivative or ]short
positions, profit interest[s], options, warrants, convertible securities, stock
appreciation or similar rights)[, hedging transactions, and borrowed or
loaned shares) that has been entered into as of the date of the stockholder’s
notice by, or on behalf of, such stockholder and such beneficial owners,
whether or not such instrument or right shall be subject to settlement in
underlying shares of capital stock of the Corporation, the effect or intent
of which is to mitigate loss to, manage risk or benefit of share price
changes for, or increase or decrease the voting power of, such stockholder
or such beneficial owner, with respect to shares of stock of the
Corporation,]_or series of transactions engaged in, directly or indirectly, by
such Proposing Person, the purpose or effect of which is to give such
Proposing Person economic risk similar to ownership of shares of any
class or series of the Corporation, including due to the fact that the value
of such derivative, swap or other transaction or series of transactions is
determined by reference to the price, value or volatility of any shares of
any class or series of the Corporation, or which derivative, swap or other
transaction or series of transactions provides, directly or indirectly, the
opportunity to profit from any increase in the price or value of shares of
any class or series of the Corporation (any of the foregoing, a “Synthetic
Equity Interest”), which Synthetic Equity Interest shall be disclosed
without regard to whether (1) the derivative, swap or other transaction or
series of transactions conveys any voting rights in such shares to such
Proposing Person, (2) the derivative, swap or other transaction or series of
transactions is required to be, or is capable of being, settled through
delivery of such shares or (3) such Proposing Person may have entered
into other transactions that hedge or mitigate the economic effect of such
derivative, swap or other transaction or series of transactions;

(E) any proxy (other than a revocable proxy or consent given in response
to a solicitation made pursuant to, and in accordance with, Section 14(a) of
the Act by way of a solicitation statement filed on Schedule 14A),
agreement, arrangement, understanding or relationship pursuant to which
such Proposing Person has or shares a right to vote any shares of any class
or series of the Corporation;

(F) any proportionate interest in shares of the Corporation or Synthetic
Equity Interest held, directly or indirectly, by a general or limited
partnership in which such Proposing Person is a general partner or,
directly or indirectly, beneficially owns an interest in a general partner;
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(G) any agreement, arrangement, understanding or relationship, including
any repurchase or similar so-called “stock borrowing” agreement or
arrangement, entered into or engaged in, directly or indirectly, by such
Proposing Person, the purpose or effect of which is to mitigate loss to,
reduce the economic risk (of ownership or otherwise) of shares of any
class or series of the Corporation by, manage the risk of share price
changes for, or increase or decrease the voting power of, such Proposing
Person with respect to shares of any class or series of the Corporation, or
that provides, directly or indirectly, the opportunity to profit from any
decrease in the price or value of shares of any class or series of the
Corporation (any of the foregoing, a “Short Interest™);

(H) any performance-related fees (other than an asset-based fee) to which
such Proposing Person is entitled based on any increase or decrease in the
price or value of shares of any class or series of the Corporation, or any
Synthetic Equity Interest or Short Interest;

(1) any significant equity interest or any Synthetic Equity Interest or Short
Interest in any principal competitor of the Corporation held by such
Proposing Person;

(J) any direct or indirect interest of such Proposing Person in any contract
with the Corporation, any affiliate of the Corporation or any principal
competitor of the Corporation (including, in any such case, any
employment agreement, collective bargaining agreement or consulting

agreement);

(K) any pending or threatened litigation in which such Proposing Person is
a party or material participant involving the Corporation or any of its
officers or Directors, or any affiliate of the Corporation;

(L) any material transaction occurring, in whole or in part, during the then
immediately preceding 12-month period between such Proposing Person,
on the one hand, and the Corporation, any affiliate of the Corporation or
any principal competitor of the Corporation, on the other hand;

(M) any other information relating to the Proposing Person required to be
disclosed in a proxy statement or other filings required to be made in
connection with solicitations of proxies for, as applicable, the proposal
and/or for the election of Directors in an election contest pursuant to and
in accordance with Section 14(a) of the Act and the rules and regulations
promulgated thereunder (the disclosures to be made pursuant to the
foregoing clauses (C) through (M) are referred to as “Disclosable
Interests”); provided, however, that Disclosable Interests shall not include
any such disclosures with respect to the ordinary course business activities
of any broker, dealer, commercial bank, trust company or other nominee
who is a Proposing Person solely as a result of being the stockholder
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directed to prepare and submit the notice required by these By-Laws on
behalf of a beneficial owner;

([E]N) a representation that the stockholder is a holder of record of stock
of the Corporation entitled to vote at such meeting and intends to appear in
person or by proxy at the meeting to propose such business or
nomination[,]; and

([F]O) a representation whether the [stockholder or the beneficial owner,
if any,]Proposing Person intends or is part of a group which intends (1) to
deliver a proxy statement and/or form of proxy to holders of at least the
percentage of the Corporation's outstanding capital stock required to
approve or adopt the proposal or elect the nominee and/or (2) otherwise to
solicit proxies from stockholders in support of such proposal or
nomination[, and (G) any other information relating to such stockholder
and beneficial owner, if any, required to be disclosed in a proxy statement
or other filings required to be made in connection with solicitations of
proxies for, as applicable, the proposal and/or for the election of directors
in an election contest pursuant to and in accordance with Section 14(a) of
the Act and the rules and regulations promulgated thereunder].

The foregoing notice requirements of this Article 111 shall be deemed satisfied by a
stockholder with respect to business other than a nomination if the stockholder has
notified the Corporation of his, her or its intention to present a proposal at an annual
meeting in compliance with applicable rules and regulations promulgated under the Act
and such stockholder's proposal has been included in a proxy statement that has been
prepared by the Corporation to solicit proxies for such annual meeting. [The Corporation
may require any proposed nominee to furnish such other information as it may
reasonably require to determine the eligibility of such proposed nominee to serve as a
director of the Corporation.]

(c) For purposes of this Section 3.1, the term “Proposing Person” shall mean (i) the
stockholder providing the notice of business or the notice of the nomination, as
applicable, proposed to be brought before an annual meeting, (ii) any beneficial owner or
beneficial owners, if different, on whose behalf such business is proposed to be brought
before the meeting or the notice of the nomination proposed to be made at the meeting is
made, as applicable, and (iii) any affiliate or associate (each within the meaning of Rule
12b-2 under the Act for purposes of these By-Laws) of such stockholder or beneficial
owner.

(d) Notwithstanding anything in the second sentence of Section 3.1(b) to the contrary, in
the event that the number of directors to be elected to the Board at an annual meeting is
increased effective at the annual meeting and there is no public announcement by the
Corporation naming the nominees for the additional directorships at least one hundred
days prior to the first anniversary of the preceding year's annual meeting, a stockholder's
notice required by this Section 3.1 shall also be considered timely, but only with respect
to nominees for the additional directorships, if it shall be delivered to the Secretary at the
principal executive offices of the Corporation not later than the close of business on the
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tenth day following the day on which such public announcement is first made by the
Corporation.

Sec. 3.2 Special Meetings of Stockholders

[Only such business shall be conducted at a special meeting of stockholders as shall have
been brought before the meeting pursuant to the Corporation's notice of meeting.
Nominations of persons for election to the Board may be made at a special meeting of
stockholders at which directors are to be elected pursuant to the Corporation's notice of
meeting (a) by or at the direction of the Board or the Nominating & Governance
Committee or (b) provided that the Board has determined that directors shall be elected at
such meeting, by any stockholder of the Corporation who is a stockholder of record at the
time the notice provided for in this Section 3.2 is delivered to the Secretary of the
Corporation, who is entitled to vote at the meeting and upon such election and who
complies with the notice procedures set forth in this Section 3.2.]

(a) Special meetings of the stockholders of the Corporation may only be called (i) at any
time by the Board pursuant to a resolution adopted by a majority of the total number of
directors the Corporation would have if there were no vacancies and (ii) by the Secretary
following his or her receipt of a written request in proper form for a special meeting (a
“Special Meeting Request”) by one or more stockholders holding of record, in the
agqgregate, at least 15 percent of the outstanding shares of capital stock of the Corporation
entitled to vote on the matter or matters to be brought before the proposed special
meeting (the “Requisite Percentage”), which shares are determined to be “Net Long
Shares” in accordance with this Section 3.2, and having held such Net Long Shares
continuously for at least one year as of the date of such request (the “Requisite Holders”).
For purposes of determining Requisite Holders under this Section 3.2, “Net Long Shares”
shall be limited to the number of shares beneficially owned, directly or indirectly, by any
stockholder or beneficial owner that constitute such person’s “net long position” as
defined in Rule 14e—4 under the Act, provided that (A) for the purposes of such
definition, references in such Rule to “the date the tender offer is first publicly announced
or otherwise made known by the bidder to the holders of the security to be acquired”
shall be the date of the relevant Special Meeting Request and all dates in the one year
period prior thereto, the “highest tender offer price or stated amount of the consideration
offered for the subject security” shall refer to the closing sales price of the Corporation’s
capital stock on the NASDAQ Stock Market on such date (or, if such date is not a trading
day, the next succeeding trading day), the “person whose securities are the subject of the
offer” shall refer to the Corporation, a “subject security” shall refer to the issued and
outstanding voting stock of the Corporation; and (B) the net long position of such
stockholder shall be reduced by any shares as to which such person does not have the
right to vote or direct the vote at the proposed special meeting or as to which such person
has entered into a derivative or other agreement, arrangement or understanding that
hedges or transfers, in whole or in part, directly or indirectly, any of the economic
consequences of ownership of such shares. In addition, to the extent any affiliates of the
stockholder or beneficial owner are acting in concert with the stockholder or beneficial
owner with respect to the calling of the special meeting, the determination of Net Long
Shares may include the effect of aggregating the Net Long Shares (including any
negative number) of such affiliate or affiliates. Whether shares constitute Net Long
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Shares shall ultimately be decided by the Board in its reasonable determination. In
determining whether a special meeting of stockholders has been requested by the
Requisite Holders representing in the aggregate at least the Requisite Percentage,
multiple Special Meeting Requests delivered to the Secretary will be considered together
only if (i) each Special Meeting Request identifies substantially the same purpose or
purposes of the special meeting and substantially the same matters proposed to be acted
on at the requested special meeting (in each case as determined in good faith by the
Board) and (ii) such Special Meeting Requests have been dated and delivered to the
secretary within 60 days of the earliest dated Special Meeting Request. To be in proper
form, a Special Meeting Request must comply with this Section 3.2. The Board shall
determine whether a Special Meeting Request is in proper form and such determination
shall be binding on the Corporation and the stockholders.

(b) If a Special Meeting Request is in proper form, the Board shall determine the place, if
any, date and time of the special meeting requested in such Special Meeting Request and
the Secretary shall call such special meeting; provided, however, that the date of the
special meeting requested in such Special Meeting Request shall not be more than 120
days after the date on which such Special Meeting Request was delivered to the
Secretary; provided, further, that the Board may (in lieu of calling the special meeting
requested in such Special Meeting Request) present an identical or substantially similar
item of business (a “Similar Item”; the election of directors shall be deemed a “Similar
Item” with respect to all items of business involving the nomination, election or removal
of directors), as determined in good faith by the Board, for stockholder approval at any
other meeting of the stockholders that is held not less than 120 days after the date on
which such Special Meeting Request was delivered to the Secretary. In fixing the place,
if any, date and time for any special meeting, the Board may consider such factors as it
deems relevant in its business judgment, including, without limitation, the nature of the
matters to be considered, the facts and circumstances surrounding any request for a
meeting and any plan of the Board to call an annual meeting or a special meeting.

(c) Notwithstanding anything in these By-Laws to the contrary, a Special Meeting
Request shall not be valid and the special meeting requested in such Special Meeting
Request shall not be called by the Secretary if (i) such Special Meeting Request relates to
an item of business that is not a proper subject for stockholder action under applicable
law, (ii) such Special Meeting Request is delivered to the Secretary during the period
commencing 90 days prior to the one-year anniversary of the date of the immediately
preceding annual meeting and ending on the date of the next annual meeting, (iii) a
Similar Item was presented at any meeting of stockholders held within 120 days prior to
the date on which such Special Meeting Request was delivered to the Secretary or (iv) a
Similar Item is included in the Corporation’s notice of meeting as an item of Business to
be presented at a stockholder’s meeting that has been called but not yet held. The Board
may adjourn or reschedule any previously scheduled special meeting of the stockholders.

(d) To be in proper form for purposes of this Section 3.2, a Special Meeting Request
shall:

(i) Be in writing, signed by each Requesting Person (as defined in Section 3.2(g))
and delivered to the Secretary at the principal executive offices of the Corporation;
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(ii) Set forth the information described in Section 3.1(b)(i), Section 3.1(b)(ii) and,
as to each Requesting Person, the information described in Section 3.1(b)(iii) (except
that, for purposes of this Section 3.2(d)(ii), the term “Requesting Person” shall be
substituted for the term “Proposing Person’ in all places it appears in Section 3.1(b)(i),
Section 3.1(b)(ii) and Section 3.1(b)(iii)); and

(iii) Include (A) an agreement by each Requisite Holder to immediately deliver
written notice to the Secretary at the principal executive offices of the Corporation in the
case of any disposition, on or prior to the record date for the special meeting requested in
the Special Meeting Request, of any shares of capital stock of the Corporation held of
record by such Requisite Holder and (B) an acknowledgement that (1) any such
disposition shall be deemed a revocation of the Special Meeting Request to the extent of
such disposition and (2) if, following such deemed revocation, the Requisite Holders hold
of record, in the aggregate, less than the Requisite Percentage of the voting power of all
outstanding shares of capital stock of the Corporation entitled to vote generally in the
election of directors, there shall be no obligation to hold such special meeting.

(e) For purposes of this Section 3.2, the term “Requesting Person” shall mean (i) each
Requisite Holder, (ii) the beneficial owner or beneficial owners, if different, on whose
behalf the Special Meeting Request is being delivered to the Secretary and (iii) any
affiliate or associate of such stockholder or beneficial owner.

(f) At any special meeting of the stockholders, only such business shall be conducted or
considered as shall have been specified in the Corporation’s notice of meeting (or any
supplement thereto) given by or at the direction of the Board or the Secretary, as the case
may be. Notwithstanding anything in these By-Laws to the contrary, the Board may
submit its own proposal or proposals for consideration at a special meeting. Except in
accordance with this Section 3.2, stockholders shall not be permitted to propose business
to be brought before a special meeting of the stockholders.

(a) The Requisite Holders giving a Special Meeting Request shall further update and
supplement such Special Meeting Request, if necessary, so that the information provided
or required to be provided in such Special Meeting Request shall be true and correct as of
the record date for the special meeting requested to be called pursuant to such Special
Meeting Request and as of the 10" business day prior to the special meeting or any
adjournment or postponement thereof, and such update and supplement shall be delivered
to the Secretary at the principal executive offices of the Corporation not later than the
fifth business day after the record date for the special meeting (in the case of the update
and supplement required to be made as of the record date), and not later than the eighth
business day prior to the date for the special meeting or, if practical, any adjournment or
postponement thereof (and, if not practicable, on the first practicable date prior to the date
to which the special meeting has been adjourned or postponed) (in the case of the update
and supplement required to be made as of the 10" business day prior to the special
meeting or any adjournment or postponement thereof).

(h) The Requisite Holders may revoke a Special Meeting Request by written revocation
delivered to the Corporation at any time prior to the special meeting requested in such
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Special Meeting Request; provided, however, that the Board shall have the discretion to
determine whether or not to proceed with the special meeting.

(i) In the event the [Corporation]Board calls a special meeting of stockholders for the
purpose of electing one or more directors to the Board, any such stockholder entitled to
vote in such election may nominate a person or persons (as the case may be) for election
to such position(s) as specified in the Corporation's notice of meeting, if the stockholder's
notice required by Section 3.1(b) shall be delivered to the Secretary at the principal
executive offices of the Corporation not earlier than the close of business on the one
hundred twentieth day prior to such special meeting and not later than the close of
business on the later of the ninetieth day prior to such special meeting or the tenth day
following the day on which public announcement is first made of the date of the special
meeting and of the nominees proposed by the Board to be elected at such meeting. In no
event shall the public announcement of an adjournment or postponement of a special
meeting commence a new time period (or extend any time period) for the giving of a
stockholder's notice as described above.

Sec. 3.3 General

(a) Only such persons who are nominated in accordance with the procedures set forth in
this Article 111 shall be eligible to be elected at an annual or special meeting of
stockholders of the Corporation to serve as directors and only such business shall be
conducted at a meeting of stockholders as shall have been brought before the meeting in
accordance with the procedures set forth in this Article I11. Except as otherwise provided
by law, the chairman of the meeting shall have the power and duty (i) to determine
whether a nomination or any business proposed to be brought before the meeting was
made or proposed, as the case may be, in accordance with the procedures set forth in this
Article 11 (including whether the [stockholder or beneficial owner, if any, on whose
behalf the nomination or proposal is made]Proposing Person solicited (or is part of a
group which solicited) or did not so solicit, as the case may be, proxies in support of such
[stockholder's nominee]nomination or proposal in compliance with such
[stockholder's]Proposing Person’s representation as required by Section 3.1(b)(iii)([F]O))
and (ii) if any proposed nomination or business was not made or proposed in compliance
with this Article 11, to declare that such nomination shall be disregarded or that such
proposed business shall not be transacted. Notwithstanding the foregoing provisions of
this Article 111, if the stockholder (or a qualified representative of the stockholder) does
not appear at the annual or special meeting of stockholders of the Corporation to present
a nomination or business, such nomination shall be disregarded and such proposed
business shall not be transacted, notwithstanding that proxies in respect of such vote may
have been received by the Corporation. For purposes of this Section 3.3, to be considered
a qualified representative of the stockholder, a person must be a duly authorized officer,
manager or partner of such stockholder or must be authorized by a writing executed by
such stockholder or an electronic transmission delivered by such stockholder to act for
such stockholder as proxy at the meeting of stockholders and such person must produce
such writing or electronic transmission, or a reliable reproduction of the writing or
electronic transmission, at the meeting of stockholders.

(b) No change.
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(c) Notwithstanding the foregoing provisions of this Article 111, a stockholder shall also
comply with all applicable requirements of the Act and the rules and regulations
thereunder with respect to the matters set forth in this Article I11; provided however, that
any references in these By-Laws to the Act or the rules and regulations promulgated
thereunder are not intended to and shall not limit any requirements applicable to
nominations or proposals as to any other business to be considered pursuant to this
Article 111 (including Section 3.1(a)(iii) and (b) hereof), and compliance with Section
3.1(a)(iii) and (b) of this Article 111 shall be the exclusive means for a stockholder to
make nominations or submit other business (other than, as provided in the
[penultimate]last sentence of Section 3.1(b), matters brought properly under and in
compliance with Rule 14a-8 of the Act, as may be amended from time to time). Nothing
in Article 111 shall be deemed to affect any rights (i) of stockholders to request inclusion
of proposals in the Corporation's proxy statement pursuant to Rule 14a-8 under the Act or
(ii) of the holders of any series of Preferred Stock to elect directors pursuant to any
applicable provisions of the Restated Certificate of Incorporation.

Sec. 3.4 Conduct of Meetings
No change.

Sec. 3.5 Submission of Questionnaire, Representation and Agreement

To be eligible to be a nominee for election or reelection as a director of the Corporation, a
proposed nominee must deliver (in accordance with the time periods prescribed for
delivery of a stockholder’s notice under Section 3.1(b) or Section 3.2(i), as applicable), to
the Secretary at the principal executive offices of the Corporation a written guestionnaire
with respect to the background and gualification of such proposed nominee (which
guestionnaire shall be provided by the Secretary upon written request), and a written
representation and agreement (in form provided by the Secretary upon written request)
that such proposed nominee (i) is not and will not become a party to (A) any agreement,
arrangement or understanding with, and has not given any commitment or assurance to,
any person as to how such proposed nominee, if elected as a director of the Corporation,
will act or vote on any issue or question (a “Voting Commitment”) that has not been fully
disclosed to the Corporation or (B) any Voting Commitment that could limit or interfere
with such proposed nominee’s ability to comply, if elected as a director of the
Corporation, with such proposed nominee’s fiduciary duties under applicable law, (ii) is
not, and will not become a party to, any agreement, arrangement or understanding with
any person other than the Corporation with respect to any direct or indirect compensation,
reimbursement or indemnification in connection with service or action as a director of the
Corporation that has not been fully disclosed to the Corporation, (iii) would be in
compliance, if elected as a director of the Corporation, and will comply, with Section 4.3
and Section 4.14, and (iv) in such proposed nominee’s individual capacity and on behalf
of any person on whose behalf the nomination is made, would be in compliance, if
elected as a director of the Corporation, and will comply, with the Corporation’s
Corporate Governance Guidelines, Board of Director Code of Conduct and Code of
Ethics, including all applicable, publicly disclosed conflict of interest, confidentiality,
stock ownership and insider trading policies and guidelines of the Corporation.
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Article 1V Board of Directors
Sec.4.1-Sec. 4.2

No change.

Sec. 4.3 Qualifications

Directors need not be stockholders of the Corporation. The number of Non-Industry
Directors][,] shall equal or exceed the number of Industry Directors. The Board shall
include at least two Public Directors. The Board shall include at least one, but no more
than two, Issuer Directors. The Board shall include no more than one Staff Director,
unless the Board consists of ten or more Directors. In such case, the Board shall include
no more than two Staff Directors.

Sec.4.4—-Sec. 4.5
No change.
Sec. 4.6 Removal

Any or all of the Directors may be removed from office at any time by the affirmative
vote of [at least 66 2/3 percent of the total voting power]a majority of the outstanding
shares of capital stock of the Corporation entitled to vote generally in the election of
directors, voting together as a single class.

Sec. 4.7
No change.
Sec. 4.8 Filling of Vacancies

If a Director position becomes vacant, whether because of death, disability,
disqualification, removal, or resignation, such vacancy shall be filled only by a majority
vote of the Directors then in office, though less than a quorum, or by a vote of the sole
remaining Director, and not by the stockholders, for a person nominated by the
Nominating & Governance Committee [shall nominate, and the Board shall elect by
majority vote, a person]and satisfying the classification (Industry, Non-Industry, Issuer,
or Public Director), if applicable, for the directorship as provided in Section 4.3 to fill
such vacancy, except that if the remaining term of office for the vacant Director position
is not more than six months, no replacement shall be required.

Sec. 4.9 - Sec. 4.11
No change.

Sec. 4.12 Notice of Meetings; Waiver of Notice
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(a) Notice of any meeting of the Board shall be deemed to be duly given to a Director if:
(1) mailed to the address last made known in writing to the Corporation by such Director
as the address to which such notices are to be sent, at least seven days before the day on
which such meeting is to be held; (ii) sent to the Director at such address by telegraph,
telefax, cable, radio, [or Jwireless, e-mail or other means of written electronic
transmission, not later than the day before the day on which such meeting is to be held; or
(iii) delivered to the Director personally or orally, by telephone or otherwise, not later
than the day before the day on which such meeting is to be held. Each notice shall state
the time and place of the meeting and the purpose(s) thereof.

(b) Notice of any meeting of the Board need not be given to any Director if waived by
that Director in writing or by electronic transmission (or by telegram, telefax, cable,
radio, [or Jwireless, e-mail or other means of written electronic transmission and
subsequently confirmed in writing or by electronic transmission) whether before or after
the holding of such meeting, or if such Director is present at such meeting, subject to
Avrticle X, Section 10.3(b).

(c) No change.
Sec. 4.13 Committees
(a) — (e) No change.

(F) The Board shall appoint a Management Compensation Committee_consisting of at
least two members. The Management Compensation Committee shall consider and
recommend compensation policies, programs, and practices for employees of the
Corporation. The number of Non-Industry Directors on the Management Compensation
Committee shall be equal or exceed the number of Industry Directors on the Management
Compensation Committee. A Management Compensation Committee member shall hold
office for a term of one year. Each member of the Management Compensation
Committee shall be an independent director within the meaning of, and shall meet the
eligibility requirements set forth in, the rules of the NASDAQ Stock Market.

(9) — (j) No change.
Sec. 4.14 - Sec 4.15
No change.
* Kk ok kK
Article IX Capital Stock
Sec. 9.1 -Sec 9.4

No change.
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Sec. 9.4 Transfers of Stock
(a) No change.

(b) Transfers of capital stock shall be made on the books of the Corporation only upon
delivery to the Corporation or its transfer agent of: (i) a written direction of the registered
holder named in the certificate or such holder's attorney lawfully constituted in writing;
(ii) the certificate for the shares of capital stock being transferred; and (iii) a written
assignment of the shares of capital stock evidenced thereby[thereby]; or, with respect to
uncertificated shares, by delivery of duly executed instructions or in any other manner
permitted by applicable law.

Sec. 9.5 -Sec. 9.7

No change.

* Kk Kk Kk *

Article XI Amendments; Emergency By-Laws
Sec. 11.1 By Stockholders

These By-Laws may be altered, amended, or repealed, or new By-Laws may be adopted,
at any meeting of the stockholders by the affirmative vote of the holders of [at least 66
2/3 percent of the voting power of the then]a majority of the outstanding stock entitled to
vote, voting together as a single class, provided that, in the case of a special meeting,
notice that an amendment is to be considered and acted upon shall be inserted in the
notice or waiver of notice of said meeting.

Sec. 11.2 By Directors

To the extent permitted by the Restated Certificate of Incorporation, these By-Laws may
be altered, amended, or repealed, or new By-Laws may be adopted, at any regular or
special meeting of the Board by a resolution adopted by a vote of a majority of the whole
Board; but no By-Law adopted by the stockholders shall be amended or repealed by the
Board if the By-Law so adopted so provides.

Sec. 11.3-Sec. 11.4

No change.

Article X1l The Self-Regulatory Subsidiaries
Sec. 12.1 - Sec. 12.4

No change.
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Sec. 12.5 Board Action with Respect to Voting Limitations of the Certificate of
Incorporation

For so long as the Corporation shall control, directly or indirectly, any Self-Regulatory
Subsidiary, a resolution of the Board to approve an exemption for any person under
Article Fourth, Section C.6[(b)] of the Restated Certificate of Incorporation (the
"Certificate™) shall not be permitted to become effective until such resolution has been
filed with and approved by the Commission under Section 19 of the Act. The Board may
not approve an exemption under [Section 6(b) JArticle Fourth, Section C.6[(b)] of the
Certificate: (i) for a registered broker or dealer or an Affiliate thereof (as defined in the
Certificate) (provided that, for these purposes, an Affiliate shall not be deemed to include
an entity that either owns ten percent or less of the equity of a broker or dealer, or the
broker or dealer accounts for one percent or less of the gross revenues received by the
consolidated entity); or (ii) an individual or entity that is subject to a statutory
disqualification under Section 3(a)(39) of the [Exchange JAct. The Board may approve
an exemption under Article Fourth, Section C.6[(b)] if the Board determines that granting
such exemption would (A) not reasonably be expected to diminish the quality of, or
public confidence in, the Corporation or the Self-Regulatory Subsidiaries or the other
operations of the Corporation and its subsidiaries, on the ability to prevent fraudulent and
manipulative acts and practices and on investors and the public, (B) promote just and
equitable principles of trade, foster cooperation and coordination with persons engaged in
regulating, clearing, settling, processing information with respect to and facilitating
transactions in securities or assist in the removal of impediments to or perfection of the
mechanisms for a free and open market and a national market system, and (C) would
promote the prompt and accurate clearance and settlement of securities transactions (and
to the extent applicable, derivative agreements, contracts and transactions), would assure
the safeguarding of securities and funds in the custody or control of the Self-Regulatory
Subsidiaries that are clearing agencies or securities and funds for which they are
responsible, would foster cooperation and coordination with persons engaged in the
clearance and settlement of securities transactions, and would remove impediments to
and perfect the mechanism of a national system for the prompt and accurate clearance
and settlement of securities transactions.

Sec. 12.6 Amendments to the Certificate of Incorporation

For so long as the Corporation shall control, directly or indirectly, any Self- Regulatory
Subsidiary, any proposed amendment of any provisions contained in the Corporation's
Restated Certificate of Incorporation shall be submitted to the Board of Directors of each
Self-Regulatory Subsidiary, and if any such proposed amendment must, under Section 19
of the [Exchange JAct and the rules promulgated thereunder, be filed with, or filed with
and approved by, the Commission before such amendment may be effective, then such
amendment shall not be filed with the Secretary of State of the State of Delaware until
filed with, or filed with and approved by, the Commission, as the case may be.

Sec. 12.7 Self-Regulatory Subsidiaries

In light of the unique nature of the Corporation and its subsidiaries, including the status
of the Self-Regulatory Subsidiaries as self-regulatory organizations, the Board of
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Directors, when evaluating (A) any tender or exchange offer or invitation for tenders or
exchanges, or proposal to make a tender or exchange offer or request or invitation for
tenders or exchanges, by another party, for any equity security of the Corporation, (B)
any proposal or offer by another party to (1) merge or consolidate the Corporation or any
subsidiary with another corporation or other entity, (2) purchase or otherwise acquire all
or a substantial portion of the properties or assets of the Corporation or any subsidiary, or
sell or otherwise dispose of to the Corporation or any subsidiary all or a substantial
portion of the properties or assets of such other party, or (3) liquidate, dissolve, reclassify
the securities of, declare an extraordinary dividend of, recapitalize or reorganize the
Corporation, (C) any action, or any failure to act, with respect to any holder or potential
holder of Excess Shares [and/or Notes ](as defined in the Restated Certificate of
Incorporation) subject to the limitations set forth in subparagraph 2 of paragraph C. of
Avrticle Fourth of the Restated Certificate of Incorporation, (D) any demand or proposal,
precatory or otherwise, on behalf of or by a holder or potential holder of Excess Shares
[and/or Notes Jsubject to the limitations set forth in subparagraph 2 of paragraph C. of
Article Fourth of the Restated Certificate of Incorporation or (E) any other issue, shall, to
the fullest extent permitted by applicable law, take into account all factors that the Board
of Directors deems relevant, including, without limitation, to the extent deemed relevant,
(1) the potential impact thereof on the integrity, continuity and stability of the
Corporation, the Self-Regulatory Subsidiaries, and the other operations of the
Corporation and its subsidiaries, on the ability to prevent fraudulent and manipulative
acts and practices and on investors and the public, (ii) whether such would promote just
and equitable principles of trade, foster cooperation and coordination with persons
engaged in regulating, clearing, settling, processing information with respect to and
facilitating transactions in securities or assist in the removal of impediments to or
perfection of the mechanisms for a free and open market and a national market system;
and (iii) whether such would promote the prompt and accurate clearance and settlement
of securities transactions (and to the extent applicable, derivative agreements, contracts
and transactions), would assure the safeguarding of securities and funds in the custody or
control of the Self-Regulatory Subsidiaries that are clearing agencies or securities and
funds for which they are responsible, would foster cooperation and coordination with
persons engaged in the clearance and settlement of securities transactions, and would
remove impediments to and perfect the mechanism of a national system for the prompt
and accurate clearance and settlement of securities transactions.
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