UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION

SECURITIES EXCHANGE ACT OF 1934
Release No. 92375 / July 12, 2021

WHISTLEBLOWER AWARD PROCEEDING
File No. 2021-70

In the Matter of the Clamm for Award

Redacted

Redacted

ORDERDETERMINING WHISTLEBLOWER AWARD CLAIM

The Clams Review Staff (“CRS”) issued a Preliminal';y Determmation recommendmg the
denial of the whistleblower award clam submitted by i (“Clamnmant™).
Clamant filed a tunely response contestmg the prelnnmary demal For the reasons discussed
below, Clammant’s awardclam is demed

I. Background

Redacted b 0 Tl ol . 3 5 Redacted
On , the Commission filed a cvil mpnctive action agamst
Redacted

Redacted = .. - . Redacted

= for  participation m a fraudulent scheme to o
Redacted

Redacted Redacted -
consentmg to a
<. Redacted

On _ tlus enforcement action was settled with
judginent ordermg to pay an amount under $1 million m monetary sanctions (the
Action”). The settlement with “**** followed the e - Jssuance by the
. . ol 3 . . acl

Commission of admmistrative orders brought agamst

Redacted = Redacted

(the

Covered Action™).

Redacted Redacted

Action and the Covered Action arose out of the same
Commission mvestigation of o In " during the course of the mvestigation,
Comumssion staff, along with staff of other agencies, mterviewed Clamant by telephone.
This mterview was mitiated when members of the mvestigative team approached Clamnant’s

8 . & . . Red d
former employer about makmg Clamnant available for an mterview.! In —— :

Clamant then submitted a Form TCR and, later, submitted additional mformation and

The

Redacted

! Claimant participatedin the interview without receiving a subpoena directing ~ to testify.
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documents to the Commission. Claimant’s submissions related to the same subject matter as the
information requested from Claimant during the "***  interview.

On Redacted , the Commission’s Office of the Whistleblower (“OWB”) posted
a Notice of Covered Action (“NoCA”) on the Commission’s public website for the ="
Covered Action, inviting claimants to submit whistleblower award applications within 90 days.?
OWB did not post a NoCA for the Redee™d Action which, as noted, was settled several years after
the settlement of the " Covered Action.? Claimant filed a whistleblower award
application on Redacted

II. The Preliminary Determination and Response

The CRS issued a Preliminary Determination* recommending that Claimant’s award
claim be denied because Claimant’s whistleblower submission was not made voluntarily as
required by Exchange Act Section 21F(b)(1) and Rules 21F-3 and 21F-4(a)(1).> The CRS found
that Claimant’s submission was not voluntary because Claimant made the submission after
receiving a request for an interview concerning the same subject matter from Commission staff
through Claimant’s former employer.

Claimant submitted a timely written response contesting the Preliminary Determination.
Claimant’s response raises two objections. First, Claimant contends that the “internal
disclosures” = made to ~ supervisors beginning in - render = eligible for an
award. 7 Second, ~ asserts that the information ~ provided to the Commission “significantly
contributed to the successful outcomes of the =~ SEC Enforcement Actions covered by or
related to "~ ”  According to Claimant, =~ ““reported original information through
[ company’s] internal ... procedures for reporting allegations of possible violations of law
before ... [ ] reported to the Commission’ and the company ““later provided [ ] information
to the Commission ...; and the information [the company] provided to the Commission ...
significantly contributed to the success of the action ... that was already under ... investigation
by the Commission [quoting Exchange Act Rule 21F-4(c)(2) and (3)].”” Claimant notes that, in

(133

2 Exchange Act Rule 21F-10(a), 17 C.F.R. § 240.21F-10(a). Claimant contends thatthe “****** Actionshouldbe
combined with the "*****®  Covered Action to allow for the posting ofa second NoCA so that Claimant could
apply foran award forthat NoCA. Given that Claimant did not voluntarily submit information to the Commission
and is thus not eligible fora whistleblower award, as discussed below, we do notaddress this contention in our
order.

? The monetary sanctions ordered against were less than $1 million. Exchange Act Section 21F(a)(1)
defines a “Covered Action” as an enforcement action “brought by the Commissionunder thesecurities laws that
results in monetary sanctions exceeding $1,000,000.”

* Exchange Act Rule 21F-10(d), 17 C.F.R. § 240.21F-10(d).

5 Exchange Act Section21F(b)(1), 15 U.S.C. § 78u-6(b)(1); Exchange Act Rules 21F-3 & 4(a)(1), 17 CF.R. §§
240.21F-3 & 4(a)(1).

% Exchange Act Rule 21F-10(e), 17 C.F.R. § 240.21F-10(e).

7 Claimant asserts thatby first reporting internally and then laterreporting ~ allegations to the Commission,
Claimant complied with the requirements of Exchange Act Rule 21F-4(c)(3), 17 C.F.R. § 240.21F-4(c)(3) by having
“reported original information through [ ™ employer’s]internal ... procedures for reporting allegations of possible
violations oflawbefore...[ ]reported to the Commission; [and Claimant’s employer] later provided [Claimant’s]
information to the Commission ...; and theinformation [Claimant’s employer] provided to the Commission...
significantly contributed to the success oftheaction...that was alreadyunder ... investigation by the Commission.”

Redacted



Redacted

addition to  internal disclosures, “ “alo vohmtarily met with the SEC,

i ” and that, during this meeting, ~ “answered and expanded on questions
regarding = teractions with "~ aswellas ~ discussions and emails with other . . .
employees.”

III.  Analysis

Section 21F(b)(1) of the Exchange Actrequies that a whistleblower submit origmal
mformation “vohmtarily” i order to be considered for an award.® The purpose of this
requrement i to “create a strong mcentive for whistleblowers to come forward early with
mformation about possible violations of the federal securities laws, rather than watt to be
approached by mvestigators.”? Rule 21F-4(a)(1) establishes a “simple and straightforward test
when we will treata whistleblower as having submitted mformation vohmtarily; asrelevant here,
the whistleblower must provide his or her tip to the Commission before mvestigators dwect a
‘request, mquiry, or demand’ to the whistleblower that relates to the subject matter of the tp.”10
While we do not treat an mformation request to an employer as necessarily “dwected to” all
employees who may possess responsive mformation, we do treat a request to an employer
specifically seeking an mterview of a particular employee as “drected to” that employee for
purposes of Rule 21F-4(a)(1).!!

Claimant maitains that  internal reportmg to " former employer begmning mn
and the employer’s subsequent reporting of this information to the Commission makes
eligible fo receive a whistleblower award. Rule 21F-4(b)(7) provides that if an mdividual reports
allegations of possible wrongdomg to anentity and then, “withm 120 days, submit[s] the same
mformation to the Commission pursuant to §240.21F-9.” the Commission will consider that the
mdwvidual provided the mformation to the Commission as of the date it was first provided to the
entity.!? Even if Claimant mternally reported before receiving the Commission’s request for an
iterview in  , that internal report occurred years prior to the request from the Commission
and thus Claimant cannot avail ~ " of the Rule 21F-4(b) 120-day lookback provision.
Accordingly, the effective date of "~ submission of mformation to the Commission is
not which is subsequent to the request from the Commission.

Here, 1t is undisputed that Commission staff contacted Clammant’s former employer n

to request an mterview with Claimant, and that Clamant was mterviewed by the
Commission’s and other agencies’ staff before Claimant submitted =~ Form TCR to the
Commission m Redacted . It s further undisputed that the mterview related to the subject
matter of Clamnant’s later tip. We thus find that Clamnant’s submussion of mformation to the
Commission was not done vohlntarily and, therefore, Claimant does not qualify for a
whistleblower award.

Redacted

¢ Exchange Act Section 21F(b)(1), 15 U.S.C. § 78u-6(b)(1).

® Implementation of the Whistleblower Provisions of Section 21F of the Securities Exchange Act of 1934, Exchange
ActRel No. 64545 (May 25, 2011) at 25.

10 Whistleblower Award ProceedingNo. 2018-11, Exchange Act ReleaseNo. 84046 (Sept. 6, 2018) at 8.

1 Whistleblower Award Proceeding No. 2019-7, Exchange Act Release No. 86010 (June 3, 2019) at 2.

1217 CF.R. § 240.21F-4(b)(7).
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IV. Conclusion

Accordingly, it is ORDERED that Claimant’s whistleblower award claim be, and hereby
is, denied.

By the Commission.

Vanessa A. Countryman
Secretary





