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SUPPLEMENTARY INFORMATION: A proposal to amend Part 39 of the Federal Aviation Regulations to amend Airworthiness Directive (AD) 85-11-02, Amendment 39-5068 (50 FR 20896; May21,1985), to require inspection of the elevator boost cylinder rod end nuts on certain McDonnell Douglas DC-9 and C - 9 (Military) series airplanes, was published in the Federal Register on February 12,1986 (51 FR 5204). The comment period for the proposal closed April 6,1986.Interested persons have been afforded an opportunity to participate in the making of this amendment. Due consideration has been given to the two comments received.The first commenter queried as to why airplanes, fuselage numbers 1196 through 1242, would be subject to the initial inspection, since McDonnell Douglas has inspected those airplanes prior to delivery. The F A A has determined that there is no documentation which indicates that those serial-numbered fuselages have been inspected or checked and found in compliance to the McDonnell Douglas DC-9 Service Bulletin (S/B) 27-262, dated November 27,1985, or other approved documentations.The second commenter suggested that the initial compliance period for the recently added airplanes be 2,500 flight hours or 12 months since last inspection (delivery), or 300 flight hours after the effective date of the proposed amendment, whichever is later. The effect of this suggestion would be to permit newly delivered airplanes to accumulate 2,500 flight hours before inspection. In light of the lack of documentation to prove that these airplanes were inspected prior to delivery, this extension would not be appropriate.It is estimated that 1,125 airplanes of U.S. registry will be affected by this AD, that it will take approximately 7 manhours per airplane to accomplish the required actions, and that the average labor cost will be $40 per manhour. The cost of the new part is $195. Based on these figures, the total cost impact of the AD on U.S. operators is estimated to be $534,375.After careful review of the available data, including the comments noted above, the FA A has determined that air safety and the public interest require the adoption of the rule as proposed.

For the reasons discussed above, the F A A has determined that this regulation is not considered to be major under Executive Order 12291 or significant under DOT Regulatory Policies and Procedures (44 FR 11034; February 26, 1979); and it is further certified under the criteria of the Regulatory Flexibility Act that this rule will not have a significant economic effect on a substantial number of small entities because few, if any, DC-9 airplanes are operated by small entities. A final evaluation has been prepared for this regulation and has been placed in the docket.List of Subjects in 14 CFR Part 39Aviation safety, Aircraft.Adoption of the Amendment 
PART 39— [ AMENDED]Accordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration amends § 39.13 of Part 39 of the Federal Aviation Regulations as follows:1. The authority citation for Part 39 continues to read as follows:Authority: 49 U .S.C. 1354(a), 1421 and 1423; 49 U .S.C. 106(g) (Revised, Pub. L . 97-449, January 12,1983); and 14 CFR 11.89.
§39.13 [Amended]2. By amending AD 85-11-02, Amendment 39-5068 (50 FR 20896; May21,1985), as follows:A . Revise applicability statement to read:“ McDonnell Douglas: Applies to McDonnell Douglas DC-9-10, -20, -30, -40, -50, -80, and C-9 (Military) series airplanes (Fuselage Numbers 1 through 1242), certificated in any category.”B. Add paragraph H. to read as follows:“ H. Modification of elevator hydraulic boost cylinder attach rod ends in accordance with the Accomplishment Instructions of McDonnell Douglas DC-9 Service Bulletin 27- 262, dated November 27,1985, or later revisions approved by the Manager, Los Angeles Aircraft Certification Office, FAA, Northwest Mountain Region, constitutes terminating action for the repetitive inspection requirements of this AD .”All persons affected by this directive who have not already received the appropriate service documents from the manufacturer may obtain copies upon request to McDonnell Douglas Corporation, 3855 Lakewood Boulevard, Long Beach, California 90846, Attention: Director, Publications and Training, C l - L65 (54-60). These documents may be examined at the FAA, Northwest Mountain Region, 17900 Pacific Highway South, Seattle, Washington, or the Los Angeles Aircraft Certification Office,

4344 Donald Douglas Drive, Long Beach. California.This Amendment becomes effective August 21,1986.Issued in Seattle, Washington, on July 9, 1986.Wayne J. Barlow,
Director, Northwest Mountain Region.[FR Doc. 86-16070 Filed 7-16-86; 8:45 am] 
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SUMMARY: The Securities and Exchange Commission (“Commission”) today announced the adoption of amendments to its issuer and third-party tender offer rules. The amendments provide that a bidder’s or issuer’s tender offer must be open to all holders of the class of securities subject to the tender offer and that any security holder must be paid the highest consideration paid to any other security holder during the tender offer. In addition, the Commission is amending existing rules concerning minimum offering periods and withdrawal rights. With respect to minimum offering periods, a tender offer would be required to remain open for ten business days upon the announcement of an increase or decrease in (i) the percentage of securities being sought or (ii) the consideration offered by the offeror. With respect to withdrawal rights, the amendments provide that withdrawal rights extend throughout the offering period and that the extension of withdrawal rights upon commencement of a competing bid is eliminated. 
EFFECTIVE DATES: The all-holders requirement of new Rule 14d-10(a)(l) and amended Rule 13e-4(f)(8)(i), (i.e. 240.14d-10(a)(l) and 240.13e-4(f)(8)(i)), and amended Rules 30-1 and 30-3, (i.e. 200.30-1 and 200.30-3) are effective July 17, 1986. The other provisions of new Rule 14d-10 and amended Rules 13e-4, 14d-7, and 14e-l(b), (i.e. 240.14d-10, 240.13e-4, 240.14d-7, and 240.14e-l(b)), are effective on August 18, 1986, except that a tender offer commenced after that date in
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FAA, Northwest Mountain Region, Los 
Angeles Aircraft Certification Office, 
4344 Donald Douglas Drive, Long Beach, 
California 90808; telephone (213) 514-
6319. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to amend 
Airworthiness Directive (AD} 85-11--02, 
Amendment 39-5068 (50 FR 20896: May 
21, 1985), to require inspection of the 
elevator boost cylinder rod end nuts on 
certain McDonnell Douglas DC-9 and C-
g (Military) series airplanes, was 
published in the Federal Register on 
February 12, 1986 (51 FR 5204). The 
comment period for the proposal closed 
April 6, 1986. 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
consideration has been given to the two 
comments received. 

The first commenter queried as to 
why airplanes, fuselage numbers 1196 
through 1242, would be subject to the 
initial inspection, since McDonnell 
Douglas has inspected those airplanes 
prior to delivery. The FAA has 
determined that there Is no 
documentation which indicates that 
those serial-numbered fuselages have 
been inspected or checked and found in 
compliance to the McDonnell Douglas 
DC-9 Service Bulletin (S/B) 27-262, 
dated November 27, 1985, or other 
approved documentations. 

The second commenter suggested that 
the initial compliance period for the 
recently added airplanes be 2,500 flight 
hours or 12 months since last inspection 
(delivery), or 300 flight hours after the 
effective date of the proposed 
amendment, whichever is later. The 
effect of this suggestion would be to 
permit newly delivered airplanes lo 
accumulate 2,500 flight hours before 
inspection. In light of the lack of 
documentation to prove that these 
airplanes were inspected prior to 
delivery, this extension would not be 
appropriate. 

It is estimated that 1,125 airplanes of 
U.S. registry will be affected by this AD, 
that it will take approximately 7 
manhours per airplane to accomplish the 
required actions, and that the average 
labor cost will be $40 per manhour. The 
cost of the new part is $195. Based on 
these figures, the total cost impact of the 
AD on U.S. operators is estimated to be 
$534,375. 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption of the rule as proposed. 

For the reasons discussed above, the 
FAA has determined that this regulation 
is not considered to be major under 
Executive Order 12291 or significant 
under DOT Regulatory Policies and 
Procedures (44 FR 11034; February 26, 
1979); and ii is further certified under the 
criteria of the Regulatory Flexibility Act 
that this rule will not have a significant 
economic effect on a substantial number 
of small entities because few, if any, 
DC-9 airplanes are operated by small 
entities. A final evaluation has been 
prepared for this regulation and has 
been placed in the docket. 

List of Subjects in 14 CFR Part 39 
Aviation safety, Aircraft. 

Adoption of the Amendment 

PART 39-[AMENOED] 

Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends § 39.13 of Pert 39 of the Federal 
Aviation Regulations es follows: 

1. The authority citation for Pert 39 
continues lo read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised, Pub. L . 97-440, 
January 12, 1983); and 14 CFR 11.89. 

§ 39.13 (Amended) 

2. By amending AD BS--11-02, 
Amendment 39-5068 (50 FR 20896: May 
21, 1985), as follows: 

A. Revise applicability statement to 
read: 

"McDonnell Douglas: Applies to McDonnell 
Douglas DC-9-10, -20, -30, -40, -50, -80, 
and C-9 (Military) aeries airplanes 
(Fuselage Numbers 1 through 1242), 
certificated in any category." 

B. Add paragraph H. to read as 
follows: 

"H. Modification of elevator hydraulic 
boost cylinder attach rod ends in accordance 
with the Accomplishment lnstructfons of 
McDonnell Douglas DC-9 Service Bulletin 27-
262. dated November 27, 1985, or later 
revisions approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA. 
Northwest Mountain Region. constitutes 
lenninaling action for the repetitive 
inspection requirements of this AD." 

All persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to McDonnell Douglas 
Corporation, 3855 Lakewood Boulevard, 
Long Beach, California 90846, Attention: 
Director. Publications and Training, C1-
L65 (54-60). These documents may be 
examined at the FAA, Northwest 
Mountain Region, 17900 Pacific Highway 
South, Seattle, Washington, or the Los 
Angeles Aircraft Certification Office, 

4344 Donald Douglas Drive, Long Beach. 
California. 

This Amendment becomes effective 
August 21, 1986. 

Issued in Seattle, Washington, on July 9, 
1986. 
Wayne J. Barlow, 
Director, Northwest Mountain Region. 
{FR Doc. 86-16070 Filed 7-16-86: 8:45 am] 
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AGENCY: Securities and Exchange 
Commission. 
ACTION: Final rules. 

SUMMARY: The Securities and Exchange 
Commission ("Commission") today 
announced the adoption of amendments 
to its issuer and third-party tender offer 
rules. The amendments provide that a 
bidder's or issuer's tender offer must be 
open to all holders of the class of 
securities subject to the tender offer and 
that any security holder must be paid 
the hjghest consideration paid to any 
other security holder during the lender 
offer. In addition. the Commission is 
amending existing rules concerning 
minimum offering periods and 
withdrawal rights. With respect to 
minimum offering periods, a tender offer 
would be required to remain open for 
ten business days upon the 
announcement of an increase or 
decrease in (i) the percentage of 
securities being sought or (ii) the 
consideration offered by the offeror. 
With respect to withdrawal rights, the 
amendments provide that withdrawal 
rights extend throughout the offering 
period and that the extension of 
withdrawal rights upon commencement 
of a competing bid is eliminated. 
EFFECTIVE DATES: The all-holders 
requirement of new Rule 14d-10(a)(1) 
and amended Rule 13e-4(f)(8J(i), (I.e. 
240.14d-10(a)(1) and 240.13e-4(f)(8)(i)), 
and amended Rules 30-1 and 30-3, (i.e. 
200.30-1 and 200.30-3) are effective 
July 17. 1986. The other provisions of 
new Rule 14d-10 and amended Rules 
13e-4, 14d-7, and 14e-1(b), (i.e. 
240.14d-10, 240.13e-4, 240.14d-7, and 
240.14e-1(b)), are effective on August 
18, 1986, except that a tender offer 
commenced after that date in 
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competition with an offer that commenced prior to that date would be permitted to rely on the rules in effect prior to such date.
FOR FURTHER INFORMATION CONTACT:For information regarding Rules 14d-7, 14d-10 and 14e-l(b), contact Joseph G. Connolly, Jr. or Gregory E. Struxness, (202) 272-3097, Office of Tender Offers, ¿Division of Corporation Finance, Securities and Exchange Commission, 450 Fifth Street, N.W ., Washington, DC 20549. For information regarding Rule 13e-4, contact Nancy J. Burke, (202) 272- 2848, or Deren E. Manasevit, (202) 272- 7494, Office of Legal Policy and Trading Practices, Division of Market Regulation, Securities and Exchange Commission, 450 Fifth Street, NW., Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The Commission is amending Rule 13e-4 1 and Regulations 14D 2 and 14E 3 pertaining to tender offers.I. Executive SummaryIn July 1985, the Commission proposed a new rule to require a bidder making a tender offer under section 14(d) of the Securities Exchange Act of 1934 (‘‘Exchange Act”):4 (1) To extend the offer to all security holders who own shares of the class of securities subject to the offer, (“all-holders requirement”); and (2) to pay every tendering security holder the highest consideration offered to any other security holder at any time during the tender offer (“ best-price provision” ).5 At that same time, the Commission proposed corresponding amendments to Rule 13e-4 which made the all-holders requirement and best- price provision applicable to issuer tender offers.6The Commission also proposed to require that both third-party and issuer tender offers remain open for at least ten business days from the announcement of an increase in the amount of securities being sought by the offeror. The Commission proposed that such amended offers remain open for the same period of time currently required for increases in the

» 17 CFR 240.13e-4.
J 17 CFR 240.14-1—14d-10.
3 17 CFR 240.14e-l—14e-3.
4 15 U .S.C. 78n(d).
8 Release No. 33-6595 (July 1,1985} (50 FR 27976].
« Release No. 33-6596 (July 1.1985) (50 FR 28210]. 

This release also included proposed amendments to 
the applicable time periods for issuer tender offers 
in order to bring the provisions governing the 
conduct of issuer tender offers into conformity with 
third-party tender offers, to eliminate the 
advantages afforded defensive issuer tender offers, 
and to alleviate the confusion that may arise from 
disparate time periods. On January 9,1986, the 
Commission adopted these amendments. S e e 
Release No. 33-6618 (January 14,1986) [51 FR 3031].

consideration offered or the dealer’s soliciting fee in order to allow time for security holders to consider the offer as amended.The July 1985 releases generated 76 comment letters from 68 commentators.7 Commentators were about equally divided in their position on the all­holders requirement for third-party tender offers, while a substantial majority of commentators opposed adoption of the all-holders requirement for issuer tender offers. With respect to the July 1985 best-price proposal, a substantial majority of commentators supported adoption of the best-price proposal for third-party tender offers while commentators were about equally divided on the best-price provision for issuer tender offers. The majority of those commentators who opposed the all-holders requirement and best-price provision for issuer and third-party tender offers did so based upon their belief that the Commission lacked authority to promulgate the proposals. Commentators who supported the proposals did so for a variety of policy reasons, including the need to protect security holders from discriminatory tender offers.With respect to the best-price provision, three commentators suggested revising the best-price proposal to require than all security holders to whom a tender offer is made must be paid the highest consideration paid, rather that offered, to any other security holder. This would permit a bidder to reduce the consideration offered without having to terminate the initial offer and commence a new offer, as has previously been required. The Commission agreed with the suggested reformulation of the best-price provision and in January 1986 proposed, inter alia, a revised best-price provision.®The revised best-price proposal also necessitated the proposal of amendments to extend withdrawal rights and to require the offering period to remain open for ten business days upon an increase or decrease in the amount of securities sought or consideration offered.Specifically, the Commission proposed to amend Rules 13e-4(f)(l)(ii)9
7 The letters of comment, as well as a copy of the 

summary of the comment letters prepared by the 
staff, are available for public inspection and 
copying at the Commission’s Public Reference 
Room. (See File Nos. S7-34-85, S7-35-85.)

8 Release No. 33-6619 (January 14,1986) [51 FR 
3186].

9 17 CFR 240.13e-4(f)(l)(ii).

and 14e-l(b)10 to provide that a tender offer must remain open for ten business days upon the announcement of an increase or decrease in the percentage of securities being sought or in the consideration offered by the offeror. The Commission proposed two alternatives to extend withdrawal rights. Under the first alternative, additional withdrawal rights would attach for ten business days upon the announcement of a decrease in the percentage of securities being sought or consideration offered. The second alternative provided that withdrawal rights would extend throughout the offer, and that the current requirement to extend withdrawal rights Upon the commencement of a competing bid would be eliminated.Thirteen comment letters were received in response to the Commission’s release proposing the reformulated best-price rule.11 Commentators generally supported the proposal revising the best-price provision from offered to paid. Further, the commentators who addressed the proposal to require that the offering period remain open for ten business days upon an increase or decrease in the consideration offered or percentage of securities sought generally supported such an amendment. With respect to the two proposals regarding withdrawal rights, commentators generally favored the proposal to extend withdrawal rights throughout the offering period over the proposal to require additional withdrawal rights for ten business days upon the announcement of a decrease in the percentage of securities sought or consideration offered.The Commission continues to believe that it has the requisite rulemaking authority to adopt the all-holders requirement and best-price provision and, accordingly, is adopting those amendments substantially as proposed. In addition, the Commission is adopting, substantially as proposed, the amendments to Rules 13e—4(f)(l)(ii) and 14e-l(b) regarding the extension of the offering period for changes in the consideration offered or the amount of securities sought. Finally, the Commission is adopting the amendments to Rules 13e—4(f)(2)12 and
1017 CFR 240.14e-l(b).
*1 The letters of comment, as well as a copy of 

the summary of the comment letters prepared by the 
staff, are available for public inspection and 
copying at the Commission's Public Reference 
Room. (See File No. S7-01-86.)

12 17 CFR 24O.13e-4(0(2),
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competition with an offer that 
commenced prior to that date would be 
permitted to rely on the rules in effect 
prior to such date. 
FOR FURTHER INFORMATION CONTACT: 
For information regarding Rules 14d-7, 
l4d-10 and 14e-l(b), contact Joseph G. 
Connolly, Jr. or Gregory E. Slruxness, 
(202) 272-3097, Office of Tender Offers, 
Division of Corporation Finance, 
Secw·ities and Exchange Commission, 
450 Fifth Street. N.W .. Washington, DC 
20549. For information regarding Rule 
13e-4, contact Nancy J. Burke, (202) 272-
2848, or Deren E. Manasevit, (202) 272-
7494. Office of Legal PoUcy and Trading 
Practices. Division of Market Regulation, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549. 
SUPPLEMENTARY INFORMATION: The 
Commission is amending Rule 13e-4 1 

and Regulations 14D 2 and 14E 3 

pertaining to lender offers. 

I. Executive Summary 
In July 1985, the Commission proposed 

a new rule to require a bidder making a 
tender offer under section 14(d) of the 
Securities Exchange Act of 1934 
("Exchange Act''):4 (1) To extend the 
offer to all security holders who own 
shares of the class of securities subject 
to the offer, ("all-holders requirement"); 
and (2) to pay every tendering security 
holder the highest consideration offered 
to any other security holder at any time 
during the tender offer ("best-price 
provision").11 At that same lime. the 
Commission proposed corresponding 
amendments to Rule 13e-4 which made 
the all-holders requirement and best• 
price provision applicable to issuer 
lender offers. e 

The Commission also proposed to 
require that both third-party and issuer 
tender offers remain open for at least 
ten business days from the 
announcement of an increase in the 
amount of securities being sought by lhe 
offeror. The Commission proposed that 
such amended offers remain open for 
the same period of time currently 
required for increases in the 

1 17 Cl'R 240.13e-4. 
• 11 CFR 240.14-1-14d-10. 
• 17 CFR 240.14e-1-14e-3. 
• 1 s U.S.C. 78n(d), 
• Relea~e No. 3~95 IJuly 1. 1985) 150 FR V976). 
• Release No. 33-6596 l)uly 1. 1985) [50 l'R 28210). 

This roleese olso included prnpo,ed amondmenla lo 
the applicable time periods for iasuer tender offers 
m order lo bring the provisions governing the 
conduct of 188uer lender offers into conformity with 
third-pHrty tender orrers. to eliminate the 
udv11ntages afforded defensive issuer tender offel'I, 
ond to alle\'iale the confusion thut mav arise from 
dispurute time periods. On Januury 9, 1986, the 
Commission adopted these amendments See 
Rclcusc No. ~l61Jijnuary 14, 1986) (51 FR 3031J. 

consideration offered or the dealer's 
soliciting fee in order to allow lime for 
security holders to consider the offer as 
amended. 

The July 1985 releases generated 76 
comment letters from 68 commentators.7 

Commentators were about equally 
divided in their position on the all-
holders requirement for third-party 
tender offers, while a substantial 
majority of commentators opposed 
adoption of the all-holders requirement 
for issuer tender offers. Wilh respect to 
the July 1985 best-price proposal, a 
substantial majority of commentators 
supported adoption of the best-price 
proposal for third-party tender offers 
while commentators were about equally 
divided on the best-price provision for 
issuer tender offers. The majority of 
those commentators who opposed the 
all-holders requirement and best-price 
provision for issuer and third-party 
tender offers did so based upon their 
belief that the Commission lacked 
authority to promulgate the proposals. 
Commentators who supported the 
proposals did so for a variety of policy 
reasons, including the need lo protect 
secW'ity holders from discrirrunatory 
tender offers. 

With respect to the best-price 
provision, three commentators 
suggested revising the best-price 
proposal to require than all security 
holders to whom a tender offer is made 
must be paid lhe highest consideration 
paid, rather that offered. to any other 
security holder. This would permit a 
bidder to reduce the consideration 
offered without having to terminate the 
initial offer and commence a new offer, 
as has previously been required. The 
Commission agreed with the suggested 
reformulation of the best-price provision 
and in January 1986 proposed, inter alia, 
a revised best-price provlsion.8 

The revised best-price proposal also 
necessitated the proposal of 
amendments to extend withdrawal 
rights and to require the offering period 
to remain open for ten business days 
upon an increase or decrease in the 
amount of securities sought or 
consideration offered. 

Specifically, the Commission 
proposed to amend Rules 13e-4(f)(l){ii)9 

1 The letters of comment, as well as a copy of lhe 
summary of the comment letters prepared by the 
staff, are available for public inspection and 
copying at the Commission's Public Reference 
Room. lSea File Noa. S7-34-85. S7--$-35.) 

• Release No. 3$-6619 (111t1unry 14. 1986) (51 FR 
3186J. 

1 17 CFR 240,13e-4(f)(t)(HJ. 

and 14e-l(b)1° to provide that a tender 
offer must remain open for ten business 
days upon the announcement of an 
increase or decrease in the percentage 
of securities being sought or in the 
consideration offered by the offeror. The 
Commission proposed two alternatives 
to extend withdrawal rights. Under the 
first alternative, additional withdrawal 
rights would attach for ten business 
days upon lhe announcement of a 
decrease in the percentage of securities 
being sought or consideration offered. 
The second alternative provided that 
withdrawal rights would extend 
throughout the offer, and that the 
current requirement to extend 
withdrawal rights upon the 
commencement of a competing bid 
would be eliminated. 

Thirteen comment letters were 
received in response to the 
Commission's release proposing the 
reformulated best-price rule. 11 

Commentators generally supported the 
proposal revising the best-price 
provision from offered to paid. Further, 
the commentators who addressed lhe 
proposal to require that the offering 
period remain open for ten business 
days upon an increase or decrease in 
the consideration offered or percentage 
of securities sought generally supported 
such an amendment. With respect to the 
two proposals regarding withdrawal 
rights, commentators generally favored 
the proposal to extend withdrawal rights 
throughout lhe offering period over the 
proposal to require additional 
withdrawal rights for ten business days 
upon the announcement of a decrease in 
the percentage of securities sought or 
consideration offered. 

The Comrrussion continues to believe 
that it has the requisite rulemaking 
authority to adopt the all-holders 
requirement and best-price provision 
and, accordingly, Is adopting those 
amendments substantially as proposed. 
In addition, the Commission is adopting, 
substantially as proposed, the 
amendments to Rules 13e-4(f)(t)(ii) and 
14e-1(b) regarding the extension of the 
offering period for changes in the 
consideration offered or the amount of 
securities sought. Finally, the 
Commission is adopting the 
amendments to Rules 13e-4{f)(2)' 2 and 

10 17 CFR 240.14e-l(b}. 
• 1 The letters of comment. as well as u copy of 

the summary of the comment lcllert prepared by the 
staff. ere available for public lnspecllon and 
copying at Iha Commlulon'a Public Reference 
Room. (See Pile No. S7--01--86.) 

1 • 17 CFR Z40.J3e-4(f)(2). 



Federal Register / V o l. 51, No. 137 / Thursday, July 17, 1986 / Rules and Regulations 2587514d-7 13 to provide that withdrawal rights extend until the expiration of the offering period. These amendments also eliminate the extension of withdrawal rights upon the commencement of a competing bid.II. AuthorityThe Commission proposed the all­holders and best-price requirements for issuer and third-party tender offers pursuant to statutory authority vested in it by, inter alia, Sections 3(b), 13(e), 14(d), 14(e) and 23(a)14 of the Exchange A ct.15 Section 23(a) authorizes the Commission to adopt such rules and regulations "as may be necessary or appropriate to implement the provisions of [the Exchange Act].” So long as the rule promulgated pursuant to such general rulemaking authority is “reasonably related to the purposes of the enabling legislation it will be sustained.” 16 Sections 13(e), 14(d) and 14(e), added to the Exchange Act as part of the Williams Act amendments (Sections 13 (d)17 and (e), and 14 (d), (e) and (f)18 of the Exchange Act), were designed: (1) to promote investor protection by requiring full and fair disclosure in connection with cash tender offers, and (2) to eliminate discriminatory treatment among security holders who may desire to tender their shares.19 These purposes are implemented through disclosure requirements, substantive provisions and antifraud protections. As discussed below, the all-holders and best-price requirements further the purposes of the Williams Act by assuring fair and equal treatment of all holders of the class of securities that is the subject of a tender offer and are an appropriate exercise of
13 17 CFR 240.14d-7.
1415 U .S.C. 78c(b), 78m(e), 78n(d), 78n(e) and 

78w(a).
16 The Commission also proposed and is adopting 

these amendments under Section 23(c) of the 
Investment Company Act of 1940,15 U .S .C . 80a- 
23(c), and Sections 9(a)(6) and 10(b) of thé Exchange 
Act, 15 U .S.C. 78i(a)(6) and 78j(b).

18 M ourning v. F a m ily  Publications Service, Inc., 
411 U.S. 356, 369 (1973).

1715 U .S.C . 78m(d).
1815 U .S.C. 78n(f).
19 F u ll D isclosure o f Corporate E q u ity Ow nership 

and in Corporate Takeover Bids, Hearings on S . 510 
Before the Subcom m . on Securities o f the Senate 
Comm, on Banking and Currency, 90th Cong. 1st 
Sess. 17 (1967) (statement of Manuel F. Cohen, 
Chairman, Securities and Exchange Commission) 
(hereinafter Senate H earings); Takeover Bids, 
Hearings on H R . 14475, S . 510 Before The 
Subcomm. on Com m erce and Finance o f the H ou se 
Comm, on Interstate and Foreign Com m erce, 90th 
Cong., 2d Sess. 11 (1968) (statement of Manuel F. 
Cohen, Chairman, Securities and Exchange 
Commission) (hereinafter H ou se H earings): S. Rep. 
No. 550,90th Cong., 1st. Sess. 10 (1967); H.R. Rep.
No. 1711,90th Cong., 2d. Sess. 11 (1968).

the Commission’s general rulemaking authority.The all-holders and best-price rules are "necessary or appropriate” to implement the Williams Act. They expressly preclude bidders from discriminating among holders of the class of securities that is the subject of the offer, either by exclusion from the offer or by payment of different consideration. Without the all-holders and best-price requirements, the investor protection purposes of the Williams Act would not be fully achieved because tender offers could be extended to some security holders but not to others. Such discriminatory tender offers could result in the abuses inherent in "Saturday Night Specials,M "First-Come First Served” offers and unconventional tender offers since security holders who are excluded from the offer may be pressured to sell to those in the included class in order to participate, at all, in the premium offered. These excluded security holders would not receive the information required by the Williams Act, would have their shares taken up on a first- come first-served basis and would have no withdrawal rights. There is nothing in the Williams Act or its legislative history to suggest that Congress intended to permit such selective protection of target company security holders.Consistent with the disclosure objectives of the Williams Act, section 14(d) is "designed to make the relevant facts known so that shareholders have a fair opportunity to make their [investment] decision” to tender, sell or hold their securities.20 Specifically, section 14(d)(1) requires bidders at the time a tender offer is made to provide investors, as well as the Commission, with information concerning, among other things, the terms of the offer and the bidder’s plans or proposals with respect to the target company. In addition, section 14(d)(1) specifically grants to the Commission the authority to prescribe other disclosure requirements for bidders "as [may be] necessary or appropriate in the public interest or for the protection of investors.” Congress also provided the Commission with this same broad grant of rulemaking authority in section 14(d)(4) which authorizes the Commission to specify "as necessary or appropriate in the public interest or the protection of investors” the information to be included in any recommendation by the management or others in favor of or in opposition to a tender offer.
20 id .

Consistent with that intent, the Commission has used its rulemaking authority to promulgate regulations designed to ensure that security holders have adequate information about a tender offer. For example, Rule 14d-2 21 provides that a tender offer will commence upon publication or public announcement of the tender offer. That rule does not contemplate that notification of the tender offer will be made to only certain security holders, but rather operates on the assumption that all holders will be adequately informed about the tender offer. Similarly, Rule 14d-4 22 provides for dissemination of tender offer materials to all security holders.The all-holders requirement complements these rules and serves as a means of effecting the purposes of the Williams Act. The all-holders requirement would realize the disclosure purposes of the Williams Act23 by ensuring that all members of the class subject to the tender offer receive information necessary to make an informed decision regarding the merits of the tender offer. If tender offer disclosure is given to all holders, but some are barred from participating in the offer, the Williams Act disclosure objectives would be ineffective.Further, the specific language of the Williams Act contemplates tender offers made for a "class” of equity security.24 That language reflects Congress’ understanding that all security holders were to have the opportunity to participate in a tender offer for a target’s securities. In addition to section 14(d)(l)’s references to tender offers for “ any class of any equity security,” section 14(d)(6), which governs proration of securities tendered, discusses tender offers "for less than all the outstanding equity securities of a class.” By using the term “ class” of equity security,28 it can be inferred that Congress intended that, when a tender offer is made, it will be made to all holders of the outstanding securities of such class.The substantive provisions of the Williams Act also support the Commission’s rulemaking authority to
2117 CFR 240.14d-2.
22 17 CFR 240.14d-4.
23 See, e.g., S. Rep. No. 550, supra at 3 ( ‘ The bill is 

designed to make the relevant facts known so that 
shareholders have a fair opportunity to make their 
decision.” ).

24 See , e.g., section 14(d)(1) which refers to tender 
offers made for "any class of any equity security.”

26 Pursuant to the authority vested in it by 
sections 3(b) and 23(a) to define terms, the 
Commission, by promulgating the all-holders 
provision, is defining the term “ class” of equity 
security.
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14d-7 13 to provide that withdrawal 
rights extend until the expiration of the 
offering period. These amendments also 
eliminate the extension of withdrawal 
rights upon the commencement of a 
competing bid. 

II. Authority 

The Commission proposed the all-
holders and best-price requirements for 
issuer and third-party tender offers 
pursuant to statutory authority vested in 
ii by. inter alia, Sections 3(b), 13(e), 
14(d}, 14(e) and 23(a)u of the Exchange 
Act. 16 Section 23(a) authorizes the 
Commission to adopt such rules and 
regulations "as may be necessary or 
appropriate lo implement the provisions 
of !the Exchange Act]." So long as the 
rule promulgated pursuant to such 
general rulemaking authority is 
"reasonably related to the purposes of 
the enabling legislation it will be 
sustained.'' 111 Sections 13(e), 14(d) and 
14(e), added lo the Exchange Act as part 
of the Williams Act amendments 
(Sections 13 (d)'7 and (e). and 14 (d), (e) 
and (f) 18 of the Exchange Act), were 
designed: (1) to promote investor 
protection by requiring full and fair 
disclosure in connection with cash 
tender offers, and (2) to eliminate 
discriminatory treatment among security 
holders who may desire to tender their 
shares. 19 These purposes are 
implemented through disclosure 
requirements, substantive provisions 
and anlifraud protections. As discussed 
below, the all-holders and best-price 
requirements further the purposes of the 
Williams Act by assuring fair and equal 
treatment of all holders of the class of 
securities that is the subject of a tender 
offer and are an appropriate exercise of 

1• 17 CFR 240.Hd-7. 
14 15 U.S.C. 78c(bJ. 76m(e). 7Sn(d), 78n(e) and 

78wla). 
• • The Commission also proposed and ia adoplllll) 

lhese amendments under Section 23(c) or the 
ln,•estment Com pan~ Act or l!HO. 15 U.S.C. 80a-
23(c). and Ser.lion• 9(el(6) and lOlbJ of the Exchange 
Act. 15 U.S.C. 78i(n)(6} end 78j(b). 

• • Mourning " · Family Pub/icutions Sen·ice, /11c .. 
m U.S. 356. 369 (1973). 

17 15 U.S.C. 76m[dJ. 
'" 15 u.s.c. 78n(f). 
11 FIJI/ Dlsclosur1, of Corporate Equity Ot< 119rship 

ond in Corporate Takeover Bids. Heari11gs on S. 510 
Before the Subcomm. on Securities of the Sl!note 
Cbmm. on Ban/ring and Cuf'f'f'ncy. 90th Colll). 1st 
Sess. 17 (1967) (sldtemenl of Manuel F. Cohen. 
Cltairmen. Securities end Exchange Commiaslon) 
(hereinafter St1nate Heon·ngs}; Tokeo1•er Bids, 
Hrori ngs on H.R. 1-1475, S. 510 Before The 
Subcomm. 011 Commerce ond Fi11once of lhe House 
Comm. on Interstate and Foreign Commerce. 90th 
Cong .. 2d Sess. 11 {1968) (st.11ement or Manuel F, 
Cohen. Chairman. Securities and Exchange 
~ mmlssionJ (hereinafter House /feorlng~J: S. R~p. 
No. SSO. 90th Cong .. 1st. Sess. 10 (1967): H.R. Rep. 
No, 1711. 90th Cong .. 2d. Sees. 1 l ft\lll&J. 

the Commission's general rulemaking 
authority. 

The all-holders and best-price rules 
are "necessary or appropriate" to 
implement the Williams Act. ThP.y 
expressly preclude bidders from 
discriminating among holders of the 
class of securities that is the subject of 
the offer. either by exclusion from the 
offer or by payment of different 
consideration. Without the all-holders 
and best-price requirements, the 
investor protection purposes of the 
Williams Act would not be fully 
achieved because tender offers could be 
extended to some security holders but 
not lo others. Such discriminatory 
tender offers could result in the abuses 
inherent in "Saturday Night Specials," 
"First-Come First Served" offers and 
unconventional tender offers since 
security holders who are excluded from 
the offer may be pressured to sell to 
those in the included class in order to 
participate, at all, in the premium 
offered. These excluded security holders 
would not receive the information 
required by the Williams Act, would 
have their shares taken up on a first-
come first-served basis and would have 
no withdrawal rights. There is nothing in 
the Williams Act or its legislative 
history to suggest that Congress 
intended to permit such selective 
protection of target company security 
holders. 

Consistent with the disclosure 
objectives of the Williams Act, section 
14(dl is "designed to make the relevant 
facts known so that shareholders have a 
fair opportunity to make their 
(investment] decision" to tender, sell or 
hold their securities. io Specifically, 
section 14(d)(l) requires bidders at the 
lime a tender offer is made to provide 
investors, as well as the Commission, 
with information concerning, among 
other things, the terms of the offer and 
the bidder's plans or proposals with 
respect to the target company. In 
addition, section 14(d)(1) specifically 
grants to the Commission the authority 
to prescribe other disclosure 
requirements for bidders "as (may be] 
necessary or appropriate in the public 
interest or for the protection of 
investors." Congress also provided the 
Commission with this same broad grant 
of rulemaking authority in section 
14(d)(4) which authorizes the 
Commission to specify "as necessary or 
appropriate in the public interest or the 
protection of investors" the information 
to be included in any recommendation 
by the management or others in favor of 
or in opposition lo a tender offer. 

so Id. 

Consistent with that intent, the 
Commission has used its rulemaking 
authority to promulgate regulations 
designed to ensure that security holders 
have adequate information about a 
tender offer. For example, Rule 14d-2 2 1 

provides that a tender offer will 
commence upon publication or public 
announcement of the tender offer. That 
rule does not contemplate that 
notification of the tender offer will be 
made to only certain security holders. 
but rather operates on the assumption 
that all holders will be adequately 
informed about the tender offer. 
Similarly, Rule 14d-4 22 provides for 
dissemination of tender offer materials 
to all security holders. 

The all-holders requirement 
complements these rules and servt!s as a 
means of effecting the purposes of the 
Williams Act. The all-holders 
requirement would realize the disclosure 
purposes of the Williams Act23 by 
ensuring that all members of the class 
subject to the tender offer receive 
information necessary to make an 
informed decision regarding the merits 
of the tender offer. lf tender offer 
disclosure is given to all holders, but 
some are barred from participating in 
the offer, the Williams Act disclosure 
objectives would be ineffective. 

Further, the specific language of the 
Williams Act contemplates tender offers 
made for a "class" of equity security.24 

That language reflects Congress' 
understanding that all security holders 
were to have the opportunity to 
participate in a tender offer for a target's 
securities. In addition to section 
14(d)(l)'s references lo tender offers for 
"any class of any equity security," 
section 14(d)(6), which governs 
proration of securities tendered, 
discusses tender offers "for less than all 
the outstanding equity securities of a 
class.'' By using the term "class" of 
equity security,26 it can be inferred that 
Congress intended that, when a tender 
offer is made, it will be made to all 
holders of the outstanding securities of 
such class. 

The substantive provisions of the 
Williams Act also support the 
Commission's rulemaking authority to 

t1 17 CF'R 240.14<1-2. 
at 17 CPR 240.14~. 
•• See. e.g .. S. Rep. No. 550. supra at 3 ( ' Thll bill Is 

clesigned lo make the relevant facts known so that 
shareholders ha\le a fair opportunity to make th••tr 
decision."). 

•• See, e.g .. section 14{d)(1) which refers to tt,rul~r 
offers made for "any clus of any equity 8ecurity." 

16 Pursuant to the authority vested in It by 
sections 3(bl and 23(a) to define tenns, the 
Commla&ion, by promulga!ing the all-holdr.rs 
provision, is dr:fming 1he te11"1 "class" of equity 
sac11rity. 
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require that all security holders subject to a tender offer be treated alike. For exam ple, in promulgating both the pro rata and equal price provisions of sections 14(d)(6) and (d)(7), Congress intended, in ter a lia , to assure fair treatment among security holders who m ay desire to tender their shares. The pro rata provisions of section 14(d)(6) were promulgated in order to give all security holders an equal opportunity to participate in a tender offer for less than all the outstanding shares of the target.26 Specifically , that section provides that where a greater number of securities are deposited than the offeror is bound or w illing to take up, the securities deposited must be taken up pro rata according to the number of securities deposited by each person. Although section 14(d)(6) recognizes that a tender offeror m ay accept less than all the securities o f a particular class, that section does not authorize tender offers to be made to less than all security holders o f the particular class of securities sought.Sim ilarly, section 14(d)(7) assures equality o f treatment among all security holders who tender their shares by requiring that any increase in consideration offered to security holders be paid to all security holders whose shares are taken up during the offer.O ne o f Congress’ purposes in promulgating the provisions w as “ to assure equality of treatment among all shareholders who tender their shares.” 27 These substantive provisions assum e that offers w ill be m ade to all security holders and not just to a select few , and that offers w ill not be m ade to security holders at varying prices. W ithout the all-holders requirement and best-price provision, the specific protections provided by sections 14(d)(6) and (d)(7) w ould be vitiated because an offeror could simply address its offer either to a privileged group of security holders who hold the desired number of shares or to all security holders but for different considerations. The all-holders requirement and best-price provision both are consistent with Congressional intent and complement the pro rata and equal price protections of the W illiam s A ct.That the substantive provisions of the Williams Act are intended to assure equal treatment of tendering security holders does not detract from the fact that the Williams Act is designed to protect all security holders regardless of whether they tender their shares. Courts and commentators alike have stated

26 S. Rep. No. 550. supra, at 10; H.R. Rep. No. 1711, 
supra, at 11.

27 Id.

that "nontendering shareholders are within the class for whose protection the Williams Act was specifically designed.” 28 The all-holders and best- price amendments implement the purpose of the Williams Act to protect all tendering and non-tendering security holders.Thus, under sections 14(d) and 23(a) of the Exchange A ct, the Com m ission has the requisite authority to promulgate the all-holders requirement and best- price provision for third-party tender offers. Section 13(e) of the Exchange A ct provides additional authority for the all­holders and best-price requirements in connection with issuer tender offers.29W hen it adopted section 13(e), Congress determined that, notw ithstanding that share repurchases by an issuer were regulated by state corporation law , there w as a need for federal regulation. Those who argue that adoption o f the all-holders rule would preempt state corporation law fail to recognize that Congress m ade that decision w hen it enacted section 13(e). Regulation o f issuer tender offers in the same manner as third-party tender offers is entirely consistent with Congressional intent.In addition, m any com mentators have asserted that the Com m ission’ s authority under this provision is limited to regulating disclosure. It is clear, how ever, that in adopting the W illiam s A ct, Congress granted to the Com m ission broad rulem aking authority in section 13(e) to determine the most appropriate regulatory scheme for issuer tender offers, and that the exercise of this authority could include adoption of substantive regulations.30 For exam ple, the Com m ission stated during Congressional consideration that the rulemaking authority in section 13(e) could be used to apply the substantive provisions of section 14(d) to issuer tender offers: “ If the Com m ission is given rulemaking power with respect to issuers' purchases as provided in the bill, it could, and presum ably w ould, provide separately for tender offers by
28 H undahl v. U nited B enefit L ife Insurance Co., 

465 F. Supp. 1349,1368 (N.D. Tex. 1979); see also 
Plaine v. M cC a b e , [Current] Fed. Sec. L. Rep. (CCH) 
[1 92,749 (9th Cir. 1986); W ellman v. D ickinson, 475 F. 
Supp. 783, 817 (S.D. N.Y. 1979), a ff ’ d on other 
grounds, 682 F.2d 355 (2d Cir. 1982), cert, denied, 469 
U.S. 1069 (1983); In re Com O il/T esoro Petroleum 
Corp. Sec. Litig.. 467 F. Supp. 227, 241-43 (W.D. Tex. 
1979); A. Bromberg, Securities Law : Fraud § 6.3 
(1974).

29 Section 13(e)(1) authorizes the Commission 
“ (A) to define acts and practices which are 
fraudulent, deceptive, or manipulative, and (B) to 
prescribe means reasonably designed to prevent 
such acts and practices . . .

30 S ee Schreiber v. Burlington Northern. Inc., 105 
S. Ct. 2458, 2463 n.8 (1985).

issuers following provisions of [Section 14(d)] to the extent appropriate.” 31In conformity with this mandate, the Com m ission adopted Rule 13e-4 to regulate issuer tender offers. Rule 13e-4 extends to issuer tender offers m any of the protections in the W illiam s A ct pertaining to third party offers, including disclosure (Rule 13e—4(d)), w ithdraw al (Rule 13e—4(f)(2)), proration (Rule 13e- 4(f)(3)), and equal price (Rule 13e- 4(f)(4)). Thus, it is entirely appropriate that the all-holders requirement and best-price provision apply equally to issuers and third-parties.W hile section 14(d) is only applicable to third-party tender offers, Congress nevertheless intended that the W illiam s A c t ’s statutory purpose of investor protection w as to be accom plished in a neutral manner. In im plementing this policy of neutrality, the Com m ission has avoided favoring either m anagem ent or the takeover bidder. There is no reason to provide different treatment for issuers with respect to the all-holders and best- price am endm ents. A tender offer, whether made by a bidder that is a third party or an issuer, puts the same pressure on target com pany security holders. Security holders have no less need in an issuer tender offer for the protections provided by the disclosure requirements and the substantive protections of proration and w ithdraw al. Sim ilarly, Congress’ intent to ensure equal treatment of holders o f the same class of securities is equally applicable. Consistent with that policy, the a ll­holders requirement and best-price provision must be applied equally to issuer and third-party tender offers to avoid tipping the balance in favor of either party.32Further, sections 13(e) and 23(a) of the Exchange A ct provide ample statutory authority for the Com m ission to promulgate the all-holders requirement and best-price provision for issuer tender offers. Indeed, the Com m ission believes that ensuring that the fundam ental policy of neutrality in the W illiam s A ct is implemented through an equivalent all-holders requirement and best-price provision for issuer tender offers is the kind of use for w hich the general rulemaking authority in section 23(a) is appropriate.
31 Senate Hearings, at 202 (Supplemental 

Memorandum of the Securities and Exchange 
Commission with Respect to Certain Comments on 
S. 510). Others at the Senate Hearings also noted 
that the substantive provisions in Section 14(d) 
“ should be equally applicable to issuërs’ offers." Id. 
at 248 (statement by Milton Cohen).

32 See, e.g., S. Rep. No. 550, supra, at 3; H.R. Rep. 
No. 1711, supra, at 4.

25876 Federal Register / Vol. 51, No. 137 / Thursday, July 17, 1986 / Rules and Regulations 

require that all security holders subject 
to a lender offer be treated alike. For 
example. in promulgating both the pro 
rala and equal price provisions of 
sections 14(d)(6} and (d)(7), Congress 
intended, inter alia, to assure fair 
treatment among security holders who 
may desire to tender their shares. The 
pro rata provisions of section 14(d}(6) 
were promulgated in order lo give all 
security holders an equal opportunity to 
participate in a tender offer for less than 
all the outstanding shares of the 
target. 2 6 Specifically. that section 
provides that where a greater number of 
securities are deposited than the offeror 
is bound or willing to take up, the 
securities deposited must be taken up 
pro rats according to the number of 
securities deposited by each person. 
Although section 14(d)(6) recognizes that 
a lender offeror may accept less than all 
the securities of a particular class, that 
section does not authorize tender offers 
to be made to less than all security 
holders of the particular class of 
securities sought. 

Similarly, section 14(d)(7) assures 
equality of treatment among all security 
holders who tender their shares by 
requiring that any increase in 
consideration offered to security holders 
be paid lo all security holders whose 
shares are taken up during the offer. 
One of Congress' purposes in 
promulgating the provisions was "to 
assure equality of treatment among all 
shareholders who tender their 
shares." 21 These substantive provisions 
assume that offers will be made to all 
security holders and not just to a select 
few, and that offers wiJI not be made to 
security holders at varying prices. 
Without the all-holders requirement and 
best-price provision, the specific 
protections provided by sections 14(d)(6) 
and (d)(7) would be vitiated because an 
offeror could simply address its offer 
either to a privileged group of security 
holders who hold the desired number of 
shares or to all security holders but for 
different considerations. The all-holders 
requirement and best-price provision 
both are consistent with Congressional 
intent and complement lhe pro rata and 
equal price protections of the Williams 
Act. 

That the substantive provisions of the 
Williams Act are intended to assure 
equal treatment of tendering security 
holders does not detract from the fact 
that the Williams Act is designed to 
protect all security holders regardless of 
whether they tender their shares. Courts 
and commentators alike have stated 

,. S. Rep. No. 550, suprn, at 10: H.R Rep. No. 1711, 
1mpra, at 11 

., Id. 

that "non tendering shareholders are 
within the class for whose protection the 
Williams Act was specifically 
designed," 28 The all-holders and best-
price amendments implement the 
purpose of the Williams Act lo protect 
all tendering and non-tendering security 
holders. 

Thus, under sections 14(d) and 23(a) 
of the Exchange Act, the Commission 
has the requisite authority to promulgate 
the all-holders requirement and best-
price provision for third-party tender 
offers. Section 13(e) of the Exchange Act 
provides additional authority for the all-
holders and best-price requirements in 
connection with issuer tender offers.29 

When it adopted section 13(e), 
Congress determined that, 
notwithstanding that share repurchases 
by an issuer were regulated by state 
corporation law, there was a need for 
federal regulation, Those who argue that 
adoption of the all-holders rule would 
preempt state corporation law fail to 
recognize that Congress made that 
decision when it enacted section 13(e). 
Regulation of issuer tender offers in the 
same manner as third-party tender 
offers is entirely consistent with 
Congressional intent. 

In addition, many commentators have 
asserted that the Commission's 
authority under this provision is limited 
to regulating disclosure. It is clear, 
however. that in adopting the Williams 
Act, Congress granted to the 
Commission broad rulemaking authority 
in section 13(e) to determine the most 
appropriate regulatory scheme for issuer 
tender offers, and that the exercise of 
this authority could include adoption of 
substantive regulations. 3° For example, 
the Commission stated during 
Congressional consideration that the 
rulemaking authority in section 13{e) 
could be used to apply the substantive 
provisions of section 14(d) lo issuer 
tender offers: "If the Commission iB 
given ruJemaking power with respect to 
issuers' purchases as provided in the 
bill. it could, and presumably would, 
provide separately for tender offers by 

.. Hundahl v. United Benefit life Insurance Co .. 
465 F. Supp. 1349, 1368 (N.D. Te:<. 1970): see also 
Plaine v. McCabe. {Current! Fed. Sec. L Rep. (CCH) 
t 92,749 (Yth Cir. 1988): Wellman v. Dicki11son, 475 F. 
Supp. 783. 817 (S.D. N. V. 1979). offd on other 
arounds, 682 F.2d 355 (2d Cir. 1982). cert. denied. 469 
U.S. 1009 [1983): In re Com Oil/1esoro Petroleum 
Corp. Sec. L1ti9., 467 F. Supp. 227. 241-'13 [W.O. Te". 
1979): A Bromberg, Sacurities Low: Fraud § 6.3 
(1974). 

•• Section 13(e){1) authorizes the Commission 
'"(A) to define acts Rnd practices which ore 
rraudulent. deceptive, or manipulative. and (Bl to 
prescribe means reasonably designed to prevent 
aor.h acts and practices. , . ," 

• 0 s,,e Schreiher v. BurJ,ngton Northern. Inc .. 105 
S. Ct. 2458, 7 lG3 n.8 (1985). 

issuers following provisions or [Section 
14(cl)] to the extent appropriate." 31 

In conformity with this mandate, the 
Commission adopted Rule 138-4 10 

regulate issuer tender offers. Rule 13e-4 
exlencls to issuer lender offers many or 
the protections in the Williams Act 
pertaining to third party offers, including 
disclosure (Rule 13e-4(d)), withdrawal 
(Rule 13e-4{f)(2)), proration (Rule 13e-
4(f)(3)). end equal price (Rule 13e-
4{f}(4)). Thus, it is entirely appropriate 
that the all-holders requirement and 
best-price provision apply equally to 
issuers and third-parties, 

While section 14(d) is only applicable 
lo third-party lender offers, Congress 
nevertheless intended that the Williams 
Act's statutory purpose of investor 
protection was to be accomplished in a 
neutral manner. In implementing this 
policy of neutrality, the Commission has 
avoided favoring either management or 
the takeover bidder. There is no reason 
lo provide different treatment for issuers 
with respect to the all-holders and best-
price amendments. A tender offer, 
whether made by a bidder that is a third 
party or an issuer, puts the same 
pressure on target company security 
holders. Security holders have no less 
need in an issuer lender offer for the 
protections provided by the disclosure 
requirements and the substantive 
protections of proration and withdrawal. 
Similarly, Congress' intent to ensure 
equal treatment of holders of the same 
class of securities is equally applicable. 
Consistent with that policy, the all-
holders requirement and best-price 
provision must be applied equally lo 
issuer and third-party tender offers to 
avoid tipping the balance in favor of 
either party. 32 

Further, sections 13(e) and 23(a) of the 
Exchange Act provide ample statutory 
authority for the Commission lo 
promulgate the all-holders requirement 
and best-price provision for issuer 
tender offers. Indeed, the Commission 
believes that ensuring lhal the 
fundamental policy of neutrality in the 
Williams Act is implemented through an 
equivalent all-holders requirement and 
best-price provision for issuer tender 
offers is the kind of use for which the 
general rulemaking authority in section 
23(a) is appropriate. 

"Senate Heanngs. at 202 (Supplement•! 
Mr.mornndum of the Securities "Bnd Exchange 
Comm,,s,on wilh Respect to Certain Comments on 
S. 510). Others al the Senate Hearings also notl'd 
thet the subatantlve provialona In SP.ctlon H(d) 
.. should be equally applicable to issuers' offers." Id. 
at 248 (statement by Milton Cohen). 

u Sl>e. e.9., S. Rep. No, 650. supro, at 3: H.R Rep. 
No. 1711, supra. al 4 



Federal Register / V ol. 51, No. 137 / Thursday, July 17, 1986 / Rules and Regulations 25877The Commission believes it has ample authority under, inter alia, sections 3(b), 13(e), 14(d) and 23(a) of the Exchange Act to adopt amendments to Rule 13e-4 and new Rule 14d-10. While not essential to the adoption of the Rules, section 14(e) of the Exchange Act provides additional authority to adopt these rules. As illustrated by the potential of such exclusionary offers to give rise, particularly in the case of partial bids, to the types of abuses presented by unconventional tender offers, the Commission believes that these rules are “ means reasonably designed to prevent, such acts and practices as are fraudulent, deceptive, or manipulative” and to effect the disclosure purposes of the Williams Act, as do the requirements of Rule 14e-l.38III. Discussion
A. The A ll-H old ers Requirem entNew Rule 14d-10 and amended Rule 13e-4(f) 34 make explicit the Commission’s position that the Williams Act requires that third-party as well as issuer tender offers be open to all holders of the class of securities sought. The all-holders requirement does not prohibit tender offers for fewer than all outstanding securities of a class, but provides that all security holders must be able to accept the tender offer if they so choose.351. State StatutesIn the proposing release, 36 the Commission discussed state takeover statutes and the effect of the Supreme Court’s decision in Edgar v. M IT E Corp. on the ability of a state to regulate a nationwide tender offer.37 The Commission also stated its view that, to the extent po& i-M ITE takeover statutes unlawfully burden interstate commerce or conflict with Federal law, they are invalid. The Commission also sought comment on the impact of the all­holders requirement on otherwise valid state takeover statutes and the actions

33 See Sch reiber v. Burlington Northern, Inc., 
supra, 105 S. Ct. at 2464 (1985) (Section 14(e) "gives 
the Securities and Exchange Commission latitude to 
regulate nondeceptive activities as a ' ‘reasonably 
designed’ means of preventing manipulative acts, 
without suggesting any change in the meaning of the 
term ‘manipulation’ itself.” ).

34 17 CFR 240.13e-4(f).
35 In this regard it should be noted that “ security 

holder" means both record holders and beneficial 
owners of the class of securities subject to the offer. 
Accordingly, a tender offer directed only to holders 
of record would not comply with the all-holders 
requirement.

36 Release No. 33-6595, supra.
37 In Edgar v. M I T E Corp.. 457 U.S. 624 (1984), the 

Supreme Court held that the Illinois Business Take­
over Act was an impermissible burden upon 
interstate commerce in violation of the Commerce 
Clause.

that the Commission could take, consistent with the purposes of the Williams Act, to ameliorate such effects.In response, some commentators stated that the Commission should not put an offeror in the position of being forced by federal law either to abandon its offer completely because state law would prohibit the offer from being made to residents of a particular state or to violate the law of that particular jurisdiction. A few of these commentators opined that the Commission should provide a state law exception from the all-holders requirement.38The Commission recognizes that, as proposed, the all-holders requirement could have raised constitutional issues with respect to state statutes that are otherwise constitutionally valid under the M IT E analysis. In adopting the rule, the Commission has sought to minimize the impact, of the all-holders rule on otherwise constitutionally valid state statutes.Rules 14d-10(b)(2) and 13e-4(f)(9)(ii),39 as adopted, provide that, notwithstanding the all-holders requirement, a bidder or issuer will not be prohibited from excluding security holders in a particular state from a tender offer if the bidder or issuer is prohibited from making the offer in the state by administrative or judicial action taken pursuant to a statute enacted by that state.A bidder or issuer, of course, would not have to comply with a constitutionally invalid state statute. Where the statute is constitutional, the bidder or issuer will not have to proceed with its offer in that state if it has attempted in good faith to comply with the statute but has been barred from making the offer in the state by administrative or judicial action 40 (This procedure is consistent with current practice). If an offeror fails to attempt in good faith to comply with an unconstitutional state antitakeover statute, the offeror will violate the rule if he proceeds with the tender offer.In adopting the all-holders requirement the Commission does not intend to cause the invalidation of otherwise constitutional state statutes by preempting such statutes. Nor does the Commission intend to interfere with
33 In contrast, however, one commentator stated 

that the all-holders requirement would not alter 
present practice significantly in that offerors 
interested in achieving success by making an offer 
in a particular state which has a statute that poses 
potential conflicts with federal law must seek to 
enjoin enforcement of that law or risk violating it.

•• 17 CFR 240.14d-10(b)(2) and 13e-4(f)(9)(ii).
40 In connection with qualifying securities in 

certain states, see discussion infra at § 1II.B.3.

the later adoption of state statutes that, but for conflicting with the all-holders requirement, would be constitutional. Where, however, judicial authority indicates that a state statute is unconstitutional, the bidder could proceed with its offer in the state and have no need for the exception.412. Dissemination of Tender OffersWhile a tender offer subject to Sections 13(e) and 14(d) of the Williams Act must be held open to all holders of the subject class of securities, including foreign persons, Rules 14d—10(b)(1) and 13e-4 (f)(9)(i)42 make clear that the all­holders requirement does not affect the required dissemination of tender offers. Under Rules 13e-4(e)43 and 14d-4,44 which govern dissemination of tender offers, adequate publication of an offer may include publication in a newspaper of national circulation. The Commission has not interpreted these provisions as requiring dissemination of tender offer materials outside of the United States, and the adoption of the all-holders requirement is not intended to impose any additional requirements in this regard.3. Foreign OffersAs proposed, the amendments to Rule 13e-4(f) and new Rule 14d-10 each included a provision which specified that the all-holders requirement would not affect a tender offer in which the bidder was not a citizen or resident of the United States and did not use the mails or any means or instrumentalities of interstate commerce or any facility of a national securities exchange. The Commission’s intent in including these provisions was to make it clear that the all-holders requirement was not intended to cause a tender offer which, for lack of use of jurisdictional means, would not otherwise be subject to the requirements of section 13(e) or 14(d) of the Exchange Act, to become subject to such requirements. As a result of the decision in The P lessey Com pany p ic v.

41 In this regard, the Commission notes that in 
addition to the "first-generation” state statutes 
invalidated by M IT E , several “ second-generation” 
statutes have either been held unconstitutional or 
are of questionable validity as a result of judicial 
decisions with respect to similar statutes in other 
states. See, e.g., F leet A erosp a ce Corp. v. 
Holderm an, No. 86-3533 (6th Cir. June 25,1986) 
(Ohio); D ynam ics Corp. o f A m erica v. C T S C o r p ., 
No. 861-601 (7th Cir. May 28 1986, amended June 7, 
1986) (Indiana); Terry v. Yamashita, Civ. No. 84- 
1436 (D. Hawaii June 13,1986) (Hawaii); A P L 
Lim ited Partnership v. Van Dusen, Inc., 622 F. Supp. 
1216 (D. Minn. 1985) (Minnesota); Icahn v. Blunt, 612 
F. Supp. 1400 (W.D. Mo. 1985) (Missouri).

4217 CFR 240.14d-10(b)(l) and 13e-4(f)(9)(i).
43 17 CFR 240.13e-4(e).
44 17 CFR 240.14d-4.

Federal Register / Vol. 51, No. 137 / Thursday, July 17, 1986 / Rules and Regulations Z5877 

The Commission believes ii has ample 
authority under, inter alia, sections 3(b), 
13{e), 14(d) and 23(a) of the Exchange 
Act to adopt amendments lo Rule 13e-t 
and new Rule 14d-10. While not 
essential lo the adoption of the Rules, 
section 14(e) of the Exchange Act 
provides additional authority to adopt 
these rules. As illustrated by the 
potential of such exclusionary offers to 
give rise, particularly in the case of 
partial bids, lo the types of abuses 
preseoted by unconventional lender 
offers, the Commission believes that 
these rules are "means reasonably 
designed lo pre,·ent. such eels and 
practices as are fraudulent, deceptive. or 
manipulative" and to effect the 
disclosure purposes of the Williams Act, 
as do the requirements of Rule 14e-t.38 

m. Discussion 

A. The All-Holders Requirement 
New Rule 14d-10 and amended Rule 

13e-4(0 34 make explicit the 
Commission's position that the Williams 
Act requires that third-party as well as 
issuer tender offers be open to all 
holders of the class of securities sought. 
The all-holders requirement does not 
prohibit tender offers for fewer than all 
outstanding securities of a class, but 
provides that all security holders must 
be able to accept the tender offer if they 
so choose.3 6 

1. State Statutes 

In the proposing release, 311 the 
Commission discussed state takeover 
statutes and the effect of the Supreme 
Court's decision in Edgar v. MITE Corp. 
on the ability of a state to regulate a 
nationwide tender offer.37 The 
Commission also Btated its view that. to 
the extent post-MITE takeover statutes 
unlawfully burden interstate commerce 
or conflict with Federal law, they are 
invalid. The Commission also sought 
comment on the impact of the all-
holders requirement on otherwise valid 
state takeover statutes and the actions 

•• See Schreiber v, Buriingtn11 Northern, l11c., 
supra, 105 S. Ct. at 2464 (11185) (Section 14.[e) "gi,·es 
lhe S<>crurihes and £~change Commi111,1on lalitude 10 
regulate nondee,,phve ecti,ittet as e·reesonabty 
d,~1s11ed' means or pr11venUng manipulative acts, 
w1lh<lut augg.,.;ling any chanll• In the mcamn~ of the 
t .. 1'111 'mampuletion' Itself."!. 

•• l? CFR 240.t3e-t(f). 
11 In this regard ,t should be n<>ted lhat "securlly 

holder" mearu. both record hold~_.rs and benPficial 
owners of the claas o( secrunties subject to the offer. 
Accordingly. ~ tendW' offer directed only lo holders 
of record would nol compl)l \\ilh lhl! nll-holder,i 
1'1!qulremcnL 

' ReleaRe No. '.l'HIS!lS, 611pru. 
., In Edgar,,. MITE Corp. 457 U.S. 624 (1'.1114). lhti 

Supreme Cour1 held that 1he llllnnu; B~slnes, Takl'-
over Act was an lmpetm1S!tlblP burden upon 
interstate commerce In vlolatiun of 1he Comm.'rce 
Clouse. 

that the Commission could take, 
consistent with the purposes of the 
Williams Act, to ameliorate such effocts. 

ln response, some commentators 
stated that the Commission should not 
put an offeror in the position of being 
forced by federal law eilher to abandon 
its offer completely because state law 
would prohibit the offer from being 
made to residents of a particular state or 
to violate the law of that particular 
jurisdiction. A few of these 
commentators opined that the 
Commission should provide a state law 
exception from the all-holders 
requirement. 38 

The Commission recognizes that, as 
proposed, the all-holders requirement 
could have raised constitutional issues 
with respect to state statutes that are 
otherwise constitutionally valid under 
the MITE analysis. ln adopting the rule. 
the Commission has sought to minimize 
the impact of the all-holders rule on 
otherwise constitutionally valid state 
statutes. 

Rules 14d-10(b)(2) and 13e-4(0(9)(ii).38 

as adopted, provide that. 
notwithstanding the all-holders 
requirement, a bidder or issuer will not 
be prohibited from excluding security 
holders in a particular state from a 
tender offer if the bidder or issuer is 
prohibited from making the offer in the 
state by administrative or judicial action 
taken pursuant to a statute enacted by 
that state. 

A bidder or issuer, of course, would 
not have to comply with a 
constitutionally invalid state statute. 
Where the statute is constitutional, the 
bidder or issuer will not have to proceed 
with its offer in that state if ii has 
attempted in good faith to comply with 
the statute but has been barred from 
making the offer in the slate by 
administrative or judicial action ~0 (This 
procedure is consistent with current 
practice). If an offeror fails to attempt in 
good faith to comply with an 
unconstitutional state antitakeover 
statute, the offeror will violate the rule if 
he proceeds with the tender offer. 

In adopting the all-holders 
requirement the Commission does not 
intend to cause the invalidation of 
otherwise constitutional state statutes 
by preempting such statutes. Nor does 
the Commission intend to interfere with 

""In contrast. howe,·er, on<! commentator ~lated 
that the ,ill-holdet'II requirement would not aller 
present practice-tt,gnificantly in that oflemrs 
interested In achieving success by making an offer 
tn a par11cutar !tete which h11s a st•lule that poses 
potenliol conflicts wilh fedeml IAw must ~ef'k to 
enjoin tmforcemcn, or lhat law or risk viol~ling ,t. 

.. 17 CFR Z40.14d-10(bl{2) and 13e-4{1)(9l(iiJ. 
• 0 In connecUon with quali£yins ser.uritir1 in 

certain states. see dla-,ussion mfro 1111111.8.3. 

the later adoption of state statutes that. 
but for confiicting with the all-holders 
requirement. would be constitutional 
Where, however, judicial authority 
indicates that a slate statute is 
unconstitutional, the bidder could 
proceed with its offer In the state and 
have no need for the exception • 1 

2. Dissemination of Tender Offers 

While a tender offer subject to 
Sections 13(e) and 14(d) of the Williams 
Act must be held open to all holders of 
the subject class of securities, including 
foreign persons. Rules 14d-10(u)(l) and 
13e-4 (0(9)(i)42 make clear that the all-
holders requirement does not affect the 
required dissemination of tender offers. 
Under Rules 13e--4(e)~3 and 14d-4 .... 
which govern dissemination of tender 
offers, adequate publication of an offer 
may include publication in a newspaper 
of national circulation. The Commission 
has not interpreted these provisions as 
requiring dissemination of tender offer 
materials outside of the United States. 
and the adoption of the all-holdP.rs 
requirement is not intended to impose 
any additional requirements in this 
regard. 

3. Foreign Offers 

As proposed, the amendments to Ruic 
13e-4(0 and new Rule 14d-10 each 
included a provision which specified 
that the all-holders requirement would 
not affect a tender offer in which the 
bidder was not a citizen or resident of 
the United States and did not use the 
mails or any means or instrumentalities 
of interstate commerce or any facility of 
a national securities exchange. The 
Commission's intent in including these 
provisions was to make it clear that the 
all-holders requirement was not 
intended to cause a tender offer which. 
for lack of use of jurisdictional means. 
would not otherwise be subject to the 
requirements of section 13(e) or 14(d) of 
the Exchange Act, to become subject to 
such requirements. As a result of the 
decision in The Plessey Company pie 1·. 

• • In this l'el!ilrd, the Comm18sion not~s 1h01 Ill 
addition lo the "firsl-gcneration" slate ,1a1utes 
im·atidated bv MITE, several "second 11enPJ'81io11· 
slatute5 have' either been held unconstitotional or 
are ol 4uestionabte validitv as a result of ludicwl 
deci;ions wilh respecl to similar statul~• ln olht'r 
slates. Seo, "·8·• /-'!eel Aerospace Corp, v. 
llo!d~rman. No. 86--3SS3 16th Cir. Jun11 ?S. 1986J 
{Ohio): O,•namit:s Corp. of Amf'rir.o-v. CTS Corp .. 
:-lo. 861-601 t?th Cir. Moy 28 18ll6. &mooded Junt, ?, 
1986) (Indiana): Terryv. ►'amosJ,,to. Cw. No 'IW--
14a6 (D. Hawau June 13. 19861 tHaw..!I). AP/. 
Lin111ed Portnersh1p v. Von Dusen, /11c.. OZ:: f' Supp. 
1216 (D. Minn. 1985) (Mmnl!SOt'll: h'ohn " · Blum. GlZ 
F. Supp. 1400 [W.D Mo. 19/IS) (Mi.ssouri). 

« 17 CFR 240.l4d-lO{b)ll) 11nd 13f'-llf)tlll!IJ . 
•• 17 CFR '240.131H1(P), 
"l~ CFR 244).Ud-4. 
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The General Electric Company p ic ,45 a decision with which the Commission concurs, the Commission believes the law is clear with respect to the application of section 14(d) of the Exchange Act to tender offers by bidders who are not citizens or residents of the United States and who do not employ the jurisdictional means of the United States. Accordingly, the Commission reiterates its position that the all-holders requirement is not intended to affect tender offers not otherwise subject to the Williams Act and has deleted, as no longer necessary, the specific proposed provisions from the rules.
B. Best-Price Provision1. Best-Price PaidIn Release No. 33-6619, the Commission proposed to revise the best- price provision in proposed Rules 13e- 4(f)(8)(ii) and 14d-10(a)(2) 46 to provide that “ [t]he consideration paid to any security holder pursuant to the tender offer is the highest consideration paid to any other security holder. . . .” Under this proposal, both issuer and third- party bidders could reduce the consideration offered to security holders during the tender offer.47 The highest price paid to any tendering security holder, however, would need to be paid to any other tendering security holder. Commentators generally endorsed the best-price provision, as revised, and, accordingly, the Commission is adopting it substantially as proposed.2. Alternative Types of ConsiderationAs proposed in Release No. 33-6619, where more than one type of consideration is offered, the types of consideration offered need not be substantially equivalent in value.48

45 [Current] Fed. Sec. L. Rep. (CCH) |92486 (D. 
Del. Jan. 16,1986). The Court noted that: (1) the 
offering circular stated that “ [t]he offer is not being 
made directly or indirectly in, or by use of the mails 
or by any means or instrumentality of inter-state or 
foreign commerce or of any facilities of a national 
securities exchange of, the U.S.A ."; (2) to accept the 
offer, all individuals were required to certify that 
they either were not U.S. persons or that they 
satisfied certain special conditions; and (3) no Form 
of Acceptance received in an envelope postmarked 
in, or which otherwise appeared to have been sent 
from, the U .S.A . would be treated as valid.

46 17 CFR 240.13e-4(f)(8)(ii) and 14d-10(a}(2).
47 S e e amendments to Rules 13e-4(f)(l) and 14e- 

1(b) (minimum offering period) infra at § II1.D.
48 In Release Nos. 33-6595 and 6596, the 

Commission had proposed that alternative types of 
consideration would be allowed so long as the 
various types of consideration were substantially 
equivalent, and all security holders had the same 
choice among the types of consideration offered. In 
light of several commentators' remarks that it is 
unnecessary to require alternative forms of 
consideration to be substantially equivalent in 
value, provided security holders have the same

Security holders, however, must be afforded the right to elect among all types of consideration offered.Two commentators suggested that the Commission make clear that the requirement that each alternative form of consideration must be offered to each security holder is not intended to prohibit a bidder or issuer from imposing limitations on the amount of each type of consideration that will be available for payment, if such limitations are disclosed and if a proration mechanism is employed in the case of oversubscription. For example, commentators suggested that when alternative forms of consideration, such as cash and securities, are offered to all security holders, the bidder or issuer should be permitted to establish a limit on the amount of cash available for payment and, if the majority of security holders elect to receive cash for their tendered shares, the bidder or issuer should be permitted to pay cash to security holders on a pro rata basis.The Commission agrees with these commentators. The imposition of a requirement that bidders and issuers who choose to offer alternative types of consideration must plan for a potential over-allotment of each type of consideration by arranging to have, on hand, 100% of each type of consideration is unnecessary for the protection of investors. Where the limitations on the availability of each type of consideration and the proration protections afforded in the event of oversubscription are fully disclosed at the commencement of the offer, security holders will be adequately protected by the substantive protections mandated by the Williams Act.493. Blue Sky LawsIn Release No. 33-6619, the Commission stated that, although each alternative type of consideration generally must be offered to each
choice among the forms of consideration offered, 
the Commission revised the best-price provision 
accordingly.

48 The disclosure with respect to the proration 
mechanism should specify the limitations on the 
availability of each type of consideration as well as 
the type and amount of consideration to be paid to 
security holders in the event of an oversubscription. 
H ie Commission will not object if an offeror affords 
security holders an opportunity to elect to receive 
only one type of consideration in lieu of proration or 
to have “ all or none" of their shares accepted for 
payment. The imposition of limitations on the 
availability of consideration or changes in the 
proration mechanism after commencement of the 
offer, in the Commission's view, would be 
substantially equivalent to an increase or decrease 
in the consideration offered and, accordingly, would 
require that the offer remain open for a minimum 
period of ten business days following such a change 
in the terms of the offer.

security holder, it will not object if an offeror offers cash or other qualified securities in a state where Blue Sky law issues are involved.50 A few commentators addressed this issue and suggested that the Commission incorporate such an exception into the rules.The Commission agrees that it is appropriate to clarify the application of these provisions in situations where the offer and sale of securities in a tender offer is prohibited under a state’s Blue Sky laws. Accordingly, Rules 13e- 4(f)(ll) and 14d-10(d) 51 specify that where the offer and sale of securities constituting consideration offered in a tender offer is prohibited by the appropriate authority of a state after a good faith effort by the bidder or issuer to register or qualify the offer and sale of such securities in such state, the bidder or issuer may offer an alternative form of consideration to security holders in that state. The offeror is not, however, required to do so and instead may elect to exclude security holders in that state from the offer. To meet the good faith requirement, an offeror must only make the required filing and pay the required fee; the offeror need not modify the terms of the consideration or the offer.For example, an offeror offers only securities in exchange for the securities of the target company. After a good faith effort to qualify the offered securities in State X , the offeror is nonetheless barred from offering the securities in that state. The offeror may then, under Rules 13e—4(f)(ll) and 14d-10(d), offer an alternative form of consideration, such as cash, to residents of State X.The offeror may determine, in its discretion, the value of the alternative form of consideration.To ensure that a bidder or issuer that offers an alternative form of consideration to certain security holders is not unfairly disadvantaged through the application of certain provisions of the all-holders and best-price rules, the Commission has adopted Rules 13e- 4(f)(il)(ii) and 14d-10(d)(2).82 These rules specify that the requirements imposed by Rules 13e-4(f)(10) and 14d- 10(c) 53 [i.e., to afford each security holder the right to elect among each of the types of consideration offered and to pay each security holder the highest consideration of each type paid to any other security holder electing that type
60 Release No. 33-6619, supra, at n.10.
8117 CFR 240.13e-4(f)(ll) and 14d-10(d). In 

connection with state takeover statutes, see 
discussion supra at § III.A.1.

82 17 CFR 240.13e—4(f)(ll)(ii) and 14d-10(d)(2). 
8817 CFR 240.13e-4(f)(10) and 14d-10(c).
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The General Electric Company pie, 0 a 
decision with which the Commission 
concurs, the Commission believes the 
law is clear wilh respect to the 
;ipplication of section 14{d) of the 
Exchange Act lo tender offers by 
bidders who are not citizens or resh.lcmts 
of the United States and who do not 
employ the jurisdictional means of the 
United States. Accordingly, the 
Commission reiterates its position that 
the all-holders requirement is not 
intended to affect tender offers not 
otherwise subject to the Williams Act 
and has deleted, as no longer necessary, 
the specific proposed provisions from 
the rules. 

B. Best-Price Provision 

1 Best-Price Paid 
In Release No. 33-6619, the 

Commission proposed to revise the best-
price provision in proposed Rules 13e-
4(f)(8)(ii) and 14d-10(a)(2) 46 to provide 
that "[ljhe consideration paid to any 
security holder pursuant to the lender 
offer is the highest consideration paid to 
any other security holder .... " Under 
this proposal, both issuer and third-
purty bidders could reduce the 
consideration offered to security holders 
during the tender offer.47 The highest 
price paid to any ltmdering security 
holder, however, would need to be paid 
to any other tendering security holder. 
Commentators generally endorsed the 
best-price provision, as revised, and, 
accordingly, the Commission is adopting 
it substantially as proposed. 

2. Alternative Types of Consideration 
As proposed in Release No. 33-6619. 

where more than one type of 
consideration is offered, the types of 
consideration offered need not be 
substantially equivalent in value.~ 11 

" [Current) Fed. Sec. L Rep (CCIIJ ~92·11!6 {1>. 
Dt>I. Jan. 16. 198b). The Court noted thut: (1) the 
offerinjl clr~ular stated that "JtJhe offer is nl,t being 
made directly or indirect!) in, or by use o[ the malls 
or by ony means or instrumentality or intr.r-sllile or 
foreisn commerce or or aov facilities of a national 
a~cur1tics ex<:hange of. the U.S.A "; (2) to accept the 
offf•r. oil individuals were required to certif} thut 
lliey either were not U.S. persons or thut they 
sulisfied oerlain special condillons, and (31 no Form 
of Acceptance reu:ived in an envelope postmor~d 
in. or which otherwise appeared to have been ~ent 
from. the U.S.A. would be treated BR vttlid. 

•• u CFR 240.t3e-4(f)(8)1ii) and 14d-10(o){2J. 
n See amendments to Rules 13e-4{n(t) and 14<>-

t(h) {minimum offering period) infra at ~ lil.O. 
•• In Rt'lease Nos. 33-6595 und 65..'16. the 

C<>mmission had proposed that ahemntive tyi,es of 
coneidcratlon would be allowed so long llS che 
various lyµes of considerallon were subslttnliull)' 
equ,rnlenl. and all security holc.lPrs h11d the same 
choice among lhe types or consiJerdtion offl'~d. In 
h~ht of several commentato,.· remarks chat ii •• 
unm·cessM)I to require alternative forms of 
i;onsideration to be suhslunti~lly equi,•nlent in 
v11iut1. provided security holdrrs h11,,. 1lw sum~ 

Security holders, however, must be 
afforded the right to elect among all 
types of consideration offet·ed. 

Two commentators suggested that the 
Commission make clear that the 
requirement that each alternative form 
of consideration must be offered to each 
security holder is not intended to 
prohibit a bidder or issuer from 
imposing limitations on the amount of 
each type of consideration that will be 
available for payment, if such 
limitations are disclosed and if a 
proration mechanism is employed in the 
case of oversubscriplion. For example, 
commentators suggested that when 
alternative forms of consideration, such 
as cash and securities, are offered to all 
security holders, the bidder or issuer 
should be permitted to establish a limit 
on the amount of cash available for 
payment and, if the majority of security 
holders elect to receive cash for their 
tendered shares, the bidder or issuer 
should be permitted to pay cash to 
security holders on a pro rata basis. 

The Commission agrees with these 
commentators. The imposition of a 
requirement that bidders and issuers 
who choose to offer alternative t}'l>es of 
consideration must plan for a potential 
over-allotment of each type of 
consideration by arranging to have, on 
hand, 100% of each type of consideration 
is unnecessary for the protection of 
investors. Where the limitations on the 
availability of each type of 
consideration and the proration 
protections afforded in the event of 
oversubscription are fully disclosed at 
the commencement of the offer, security 
holders will be adequately protected by 
the substantive protecttons mandated 
by the Williams Act.49 

3. Blue Sky Laws 

In Release No. 33-6619, the 
Commission stated that, although each 
alternative type of consideration 
generally must be offered to each 

choice among the forms of considcra1ion offered. 
the Commission tevised the best-price provision 
uc~rdingly. 

.. '!'he discto,ure with respect to thr proration 
mechanism should specify the limitalions on the 
ovailabihly or each type of consideration as well at 
the t)'PC and amount of consideration to be paid to 
securi1y holders in the even I of an oversubscriptlon. 
The Commission will not object 1£ an offeror afford• 
tiecurity holders an opportuni1y to elect to receive 
only one type of conslderation in heu of proration OI' 

to have "all or none" of their shares accepted for 
p~yment. The imposition or limitations on the 
a,ai111hllity of consideration or chan11es in the 
proration mechanism after commencement of the 
offer. in the Commission's view, would be 
suh,tanllaliy equivalent to an increase or decrease 
in the consideration offered and. accordingly, would 
require that che offer remain open for a minimum 
period of ten business days following such a chan11c 
in 1h1• term6 of the offer 

security holder, it will not object if an 
offeror offers cash or other qualified 
securities in a state where Blue Sky law 
issues are involved.50 A few 
commentators addressed this issue and 
suggested that the Commission 
incorporate such an exception into the 
rules. 

The Commission agrees that it is 
appropriate to clarify the application of 
these provisions in situations where the 
offer and sale of securities in a tender 
offer is prohibited under a state's Blue 
Sky laws. Accordingly, Rules 13e-
4(1)(11) and 14d-10(d) 51 specify thut 
where the offer and sale of securities 
constituting consideration offered in a 
lender offer is prohibited by the 
appropriate authority of a state after a 
good faith effort by the bidder or issuer 
to register or qualify the offer and sale 
of such securities in such state, the 
bidder or issuer may offer an alterna live 
form of consideration to security holders 
in that state. The offeror is not, however, 
required to do so and instead may elect 
to exclude security holders in that state 
from the offer. To meet the good faith 
requirement, an offeror must only make 
the required filing and pay the required 
fee; the offeror need not modify the 
terms of the consideration or the offer. 

For example, an offeror offers only 
securities in exchange for the securities 
of the target company. After a good faith 
effort to qualify the offered securities in 
State X. the offeror is nonetheless 
baITed from offering the securities in 
that state. The offeror may then, under 
Rules 13e-4(f)(11) and 14d-10(d), offer 
an alternative form of consideration, 
such as cash, to residents of State X. 
The offeror may determine, in its 
discretion, the value of the alternative 
form of consideration. 

To ensure that a bidder or issuer that 
offers an alternative form of 
consideration to certain security holders 
is not unfairly disadvantaged through 
U1e application of certain provisions of 
the all-holders and best-price rules, the 
Commission has adopted Rules 13e-
4(f)(ll)(ii) and 14d-10(d)(2).62 These 
rules specify that the requirements 
Imposed by Rules 13e-4(f)(10) and 14d-
10(c) 53 (i.e., to afford each security 
holder the right to elect among each of 
the types of consideration offered and to 
pay each security holder the highest 
consideration of each type paid to any 
other security holder electing that type 

•• Release No. ~9. supra, at n.10. 
61 17 CFR 240.13e-4(f){U) and 14d-tO(d). In 

connection with slate takeover statutes. see 
discussion supra at § UI.A.1. 

n 17 CFR 240.13e-4(f)(n)(il) and 14d-10{d)(2) 
•• 17 CFR .Z40.13e-4{f)(10) ~nd 14d-10{c). 



Federal Register / V ol. 51, N o. 137 / Thursday, July 17, 1986 / Rules and Regulations 25879of consideration) do not apply in situations where the bidder or issuer offers an alternative form of consideration to certain security holders in accordance with the rule. Thus, under the above example, if the offeror offers $10.00 in cash to holders residing in State X, the offeror will not be required under Rules 13e—4(f)(ll)(ii) and 14d- 10(d)(2) 54 to offer cash to security holders in any other state.Similarly, Rules 13e-4(f)(10) and 14d- 10(c) will not operate to require a bidder who chooses to offer an alternative form of consideration to security holders in State X to offer an alternative form of consideration that is equal to the highest consideration paid to any other security holder during the tender offer. The offeror may determine, in its discretion, the value of the alternative form of consideration.58In this connection, a few commentators suggested that the Commission also should provide for exceptions from the requirement that all alternative forms of consideration be offered when: (1) A foreign bidder makes an exchange offer to non-resident non-United States security holders but wishes to offer only cash to United States security holders; and (2) a United States bidder makes an exchange offer to United States security holders but wishes to offer only cash to non-resident foreign security holders. In both situations, the bidder wants to avoid registering the offered securities in two countries. In view of the very limited number of such offers, the Commission does not believe a specific exemption is necessary or appropriate. The Commission, however, will consider an application for exemptive relief under Rules 13e-4(g)(7) or 14d-10(e) 56 in such situations.57
C. Exem ptions1. General Exemptive AuthorityParagraph (e) of rule 14d-10 and redesignated paragraph (g)(7) of Rule 13e-4 68 permit the Commission to grant relief from the all-holders requirement and best-price provision on a case-by- case basis. These paragraphs provide that the Commission, upon written request or its own motion, may determine that the all-holders

M 17 CFR 240.13e-(f)(ll)(ii) and 14d-10(d)(2).
88 Rule 13d-4(f)(8)(ii) and 14d-10(a){2) would 

require the alternative form of consideration to be 
paid to all security holders in State X.

59 17 CFR 240.13e-4(g)(7) or 14d-10(e).
57 See discussion infra at section IH.C.1.
98 The reference in 17 CFR 200.30-3(a){351, 

delegating eyemptive authority to the Director of the 
Division of Market Regulation pursuant to Rule 13e- 
4, has been revised to refer to paragraph (g)(7).

requirement or best-price provision, either conditionally or unconditionally, need not apply to a particular transaction.2. Specific Exemptions from Rule 13e-4Rule 13e-4(g) codifies those few special and recurring circumstances where relief from the all-holders requirement for issuer repurchases through tender offers is warranted. The Commission has adopted an amendment to paragraph (g)(5) of Rule 13e-4,59 providing that issuers are permitted to make odd-lot offers without complying with the general all-holders provision of Rule 13e-4(f)(8)(i). An odd-lot tender offer contemplates that the issuer will make a tender offer only to security holders who own an aggregate of not more than a specified number of shares that is less than one hundred. Generally, the purpose of an odd-lot offer is to reduce the high costs to the issuer of servicing large numbers of small security holder accounts, and to enable those security holders to dispose of their shares without incurring the brokerage fees that normally attend odd-lot transactions. Because odd-lot offers present “ minimal potential for fraud and manipulation,” 60 the Commission is adopting that exception as proposed.61The Commission, however, cautions issuers contemplating an odd-lot offer that the all-holders and best-price provisions would apply within the context of an odd-lot offer. Specifically, an issuer making an odd-lot offer would continue to be required to extend the offer to all security holders holding the specified number, or fewer, shares. Paragraph (g)(5) has been amended to provide that an odd-lot offer must comply with the all-holders requirement of paragraph (f)(8) of Rule 13e-4, except that, as currently permitted, an issuer could exclude participants in an issuer’s plan as that term is defined in Rule 10b- 6(c)(4).62Similarly, the best-price provision would apply to require the issuer to pay to all security holders who tender pursuant to the odd-lot offer the highest consideration paid to any other security holder during the odd-lot offer.However, in the special context of issuer odd-lot offers, the Commission believes that an exception is appropriate to allow an issuer to use a formula to determine the amount that will be paid to a
59 17 CFR 240.13e-4{gH5).
60 Release No. 34-19988 (July 21,1983) (48 FR 

34251).
81 No corresponding exceptions have been 

adopted for third-party tender offers as the 
corporate interest in reducing servicing costs is not 
present.

8717 CFR 240.10b-6(c){4).

particular security holder, provided that formula is based on the market price for the securty and is applied uniformly.63 Accordingly, paragraph (g)(5) has been amended to provide that an issuer odd- lot offer must comply with the best-price requirement of paragraph (f)(8)(ii) or the issuer must pay an amount of consideration based on a uniformly applied formula that, in turn, is based on the market price for the security.In Release No. 33-6596, the Commission indicated that it may be appropriate to except modified “dutch auction” issuer tender offers from application of the best-price provision.64 The revised best-price provision would require that all security holders whose securities are accepted in a modified dutch auction issuer tender offer be paid the highest consideration paid to any other security holder whose securities are accepted. Accordingly, there would no longer be any need to except these transactions from the operation of the best-price provision.The Commission proposed to except, under Rule 13e-4, issuer rescission offers from the all-holders and best- price provisions. Under that exception, issuers would be permitted to offer to repurchase securities only from certain security holders whose securities may have been issued in violation of state law or the registration provisions of the Securities Act of 1933 (“Securities Act"). The offer to purchase may be made at varying prices equal to the price paid by each such security holder plus legal interest. In most cases, issuers would not make rescission offers if they were required to extend the offer to all holders of the class of securities that is the subject of the rescission offer, or if they were required to pay to every
82 See , e.g„ Letter regarding Great American 

Industries, Inc. [letter dated April 6,1983).
84 Under current staff interpretation, issuers have 

been permitted to make modified “dutch auction" 
issuer tender offers, although pure issuer “dutch 
auction” tender offers currently are not permitted 
under Rule 13e-4. In a pure dutch auction cash 
tender offer, the bidder invites security holders to 
tender securities to it at a price to be specified by 
the tendering security holder, rather than at a price 
specified by the bidder. Securities are accepted, 
beginning with those for which the lowest price has 
been specified, until the bidder has purchased the 
desired number o f securities. Modified issuer dutch 
auction tender offers have been permitted under 
Rule 13e-4 subject to several conditions: (i) 
Disclosure in the tender offer materials o f the 
minimum and maximum consideration to be paid: 
(ii) pro rata acceptance throughout the offer with all 
securities purchased participating equally in 
prorationing; (iii) withdrawal rights throughout the 
offer; (iv) prompt announcement of the purchase 
price, if determined prior to the expiration of the 
offer; and (v) purchase of all accepted securities at 
the highest price paid to any security holder under 
the offer. The staff has not addresseddefensive 
modified issuer dutch auction tender offers.
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1>f considtration) do not apply in 
situations where the bidder or is~utir 
offers an alternative form of 
consideration lo certain security holders 
in accordance with lhe rule. Thus, under 
the above example. if the offeror offors 
$10.00 in cash to holders residing in 
State X, the offeror will not be required 
under Rules 13e--4(f)(ll)(ii) and Hd-
10(d)(2) 64 to offer cash to security 
holders in any other state. 

Similarly. Rules 13e-4(f)(10) and 14<l-
10(c) will not operate to require a bidder 
who chooses to offer an alternative form 
of consideration to security holders in 
State X to offer an alternative form of 
consideration that is equal lo the highest 
consideration paid to any other security 
holder during the tender offer. Thi! 
offeror may determine, In its discretion, 
the value of the alternative form of 
considenition. ~6 

In this connection, a fow 
commentators suggested that the 
Commission also should provide for 
exceptions from the requirement that ull 
alternative forms of consideration be 
offered when: (1) A foreign bidder 
m11kes an exchange offer to non•resident 
non•United States security holders but 
wishes to offer only cash to United 
Slates security holders; and (:!) a United 
States bidder m11kes an exchange offer 
to United States security holders but 
wishes to offer only cash lo non-resident 
foreign security holders. In both 
situations. the bidder wants lo avoid 
registering the offered securities in two 
countries. In view of the \'ery limited 
number of such offers, the Commission 
does not believe a specific exemption is 
necessary or appropriate. The 
Commission, however. will consider an 
application for exemptive relief under 
Rules 13e-4(g)(7) or t 4ci-10(e) as in sur.h 
situations . ., 

C. Exemptions 

1. General Exemptive Authority 
Paragraph (e) of rule 14,1-10 and 

redesignated paragraph (g}(7) of Rule 
13e-4 u permit the Commiss:on to grant 
relief from the all•holders requirement 
and best-price provision on a case•by-
case basis. These paragraphs provide 
that the Commission, upon written 
request or its own motion, may 
determine that the all-holders 

•• 17 CFR 240.l3e--(r)(ll)(li) and l4d-tnt<ll(2) 
.. Rule t3d-l(r)IB)(il) and 14d-l0(,1)12) would 

require the n!tcrn~ti,e form of cons1dera!1on lo be 
paid to ult secunly holden In State X. 

H 17 Crt~ Z40.13&-4(8K7I or Hd-iO(e). 
" 5"t' dl•cu,sion infro ul Sl'clion 111.C.l. 
'"The rt•lr.n-nce in V <-1· R :!00 30--3(a)IJ!>). 

delega11ng e,~mpti~e aulhorlty lo the Director or lh~ 
D1vfs,on of Muri.et R"8tJlahon pUTSUllnt to R11lc l:k-
t, hds bef.n ro:v\~tld lo rP.for lo 1'3ra3raph (gJ(7J. 

requirement or best-price provision. 
eith1!r conditionally or unconditionally, 
need not apply to a particular 
transaction. 

2. Specific Exemptions from Rule t3e-4 
Rule t3e-4(g) codifies those fow 

special and recurring circumstances 
where relief from the all.holders 
requirement for issuer repur<:hases 
through tender offers is warranted. The 
Commission has adopted an 11mendment 
to paragraph (g)(5) of Rule 13e-l, .. 
providing that issuers are permitted to 
make odd-lot offers without complying 
with the general all-holders provision of 
Rule 13e-4(f)(8)(i). An odd.lot tender 
offt>r contemplates that the issuer will 
make a tender offer only to security 
holders who own an aggregate of not 
more than a specified number of shares 
that is less than one hundred. Generally, 
the purpose of en odd.lot offer is to 
reduce the high costs to the issuer of 
servicing large numbers of 1Jmall 
security holder accounts, end to enable 
those security holders to dispose of their 
shares without incurring the brokerage 
fees that normally attend odd-lot 
transactions. Because odd-lot offers 
present "minimal potential for fraud and 
manipulation," 110 the Commission is 
adopting that exception as proposed 111 

The Commission, however, cautions 
issuers contemplating an odd- lot offer 
that the all-holders and best-price 
provisions would apply within the 
context of an odd-lot offer. Specifically. 
an issuer making en odd-lot offer would 
continue to be required to extend the 
offer to a ll security holders holding the 
specified number, or fewer. shares. 
Paragraph (g)(5) hos been amended to 
provide that an odd-lot offer must 
comply with the all-holders requirement 
of paragraph (f)(l3) of Rule 13e-4, except 
that. as currently permitted, an issuer 
could exclude participants in an issuer'ci 
plan as that term is defined in Rule 10b-
6(c)[4).112 

Similarly, the best-price provision 
would apply to require the issuer lo pay 
to all security holders who tender 
pursuant to the odd-lot offer the highest 
consideration paid to any other security 
holder during the odd-lot offer. 
However, in the special context of issuer 
odd-lot offers. the Commission believes 
that an exception is appropriate to allow 
an issuer to use a formula to determine 
the amount that will be paid to a 

ot 17 CYR 240.13o-4tg)(5). 
H Release No 34-19988 lJuly Zl, 1003) (48 fl{ 

J.i2Sl I• 
" No c:orrespon1hn11 exu,ption1 hu\'t! ~en 

wdoplcd for third,p1111y tender olf~r, At lhP 
corporol~ interest in rrd1Jung •m1dng r.o<ta is nol 
pn,9;,nt. 

n t7 CFR W>.tOt,..-O(c)1~~ 

parliculnr security holder. pro\ it.led that 
formula is based on the marke t price for 
lhe securty and is applied uniformly.63 

Accordingly, paragraph (g)(5) hus bcPn 
amended lo provide thRt an issuer odd-
lot offer must comply with lhe best•price 
requirement of paragraph (f)(Bl(ii} or the 
issuer must pay an amounl of 
consideration based on a uniformly 
applied formula that, in turn, is based on 
the market price for the security. 

In Release No. 33-6596, the 
Commission indicated that it may be 
appropriate to except modified "dutch 
auction" issul!r tender offers from 
appliC11tion of the best-price provision.64 

The revised best-price provision would 
require that all security holders whose 
securities are accepted in a modified 
dutch auction issuer lender offer be paid 
the highesl consideration paid to any 
other securit\' holder whose securihcs 
are accepted·. Accordingly. lhere would 
no longer be any need to except these 
transactions from the operation of the 
best-price provision. 

The Commission proposed lo exct•pt. 
under Rule 13e-4, issuer rescii;sion 
offers from lhe all-holders and best• 
price provisions. Under that exception. 
i11suers would be permitted to offer to 
repurchase 11ecurities only from certain 
security holders whose securities mRy 
have been issued in violation of state 
law or the registration provisions of the 
Securities Act of 1933 ("Securities Acn. 
The offer to purchase may be mode al 
varying prices equal to the price paid by 
each such security holder plm1 legal 
Interest. In most cases, issuers would 
not make rescission offers if they were 
required to extend the offer to all 
holders of the class of securities that is 
the subject of the rescission offer, or if 
they wrre required to pay to every 

11 Seo. e..g .. l.eller regardill.ll Great Aau:nc.<o 
lntluatnea. lnr. lletter dat.,d Aprn 6. 19331 

•• Under current staff interprelnlion. it11wr• hJv,, 
been pcnnilled lo make m0<liOed "dutch H11ct11111" 
l&.•uer tPndur ofrt>Ts, ahhou11h pure is1u.-r -dutch 
auction" lender offen cum:ntiy are not pcrmlllt.-d 
under R.ile 1"le-4. In a pure dutch auc.lJ(lll cash 
t~ndrr offer. the bidder In\ lt<."t IN:Unly hotd~n lo 
tender wcvntie, to 11 al y prl<.e to be speclfir.d by 
lhe 11•11dormg secunty holdM, rather lhan al II pr11:P 
,peclf•cd hy the bidder. Securh,es are ar.t:eplcd. 
bt:irilllllll8 with those for "'bich the lo"' e,I price hn 
bei'Tl apccified.. unlil !be bidder h.1• p.mhased 1be 
d~ n'1111bl:r or secunuea. Mod1fled luuer clutch 
auction lr.nd!!I' offi.ra have been pemulled under 
Rule 13c-4 subjrcl to several condition& Ill 
Disclusure on the lender offor materials of lhe 
minimum ,ind m11ximum conaltlcr .. uoo lo be paW. . 
(ii] pru rnla ur.c,.ptence throughout iJ,,, offer "Uh all 
secur11lca purd,ased part1clpalinB equaUl ID 
prora11uruns; ftu) wtlhdrawal nghlJ lhroug.~ul ilhc 
offer; (1v) prumpl announccmenl of the pun.hue 
pr,ce. ii d1•1t•m1med pnor lo the e"p,r.ihon of the 
offer; and (v} purchase of all lica'pled !M!t.untles .. 1 
the h,gh,,st pucr paid to any JP.O>rily holder under 
tl,e uffr.r. Th~ ■taff has 1101 addressed d •fen51,e 
mnd1fir,l 15son dutch auchon tender offers 
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security holder the highest consideration paid to any other security holder pursuant to the rescission offer. Accordingly, the Commission is adopting that exception under Rule 13e- 4(g)(6) 65 as proposed.One commentator suggested that the Commission expand the rescission offer exception for issuer tender offers to offp' - not registered under the Securities Act. Typically, rescission offers are made because there may have been violations of section 5 of the Securities Act,66 and in an attempt to remedy these violations a Securities Act filing is undertaken.67 The Commission has determined not to expand the rescission offer exception. An issuer seeking to make an unregistered rescission offer may request an exemption from the provisions of the all-holders and best- price rule pursuant to redesignated paragraph (g)(7) of Rule 13e-4.68
D. M inim um Offering PeriodRules 14e-l(b) and 13e-4(f)(l)(ii) currently provide that a tender offer must remain open for ten business days upon an increase in the offered consideration or the dealer’s soliciting fee.69 In Release Nos. 33-6595 and 6596, the Commission proposed to add, as an additional trigger for the ten business day period, an increase in the amount of securities'sought pursuant to a tender offer.In Release No. 33-6619, the Commission proposed to further revise Rules 14e-l(b) and 13e-4(f)(l)(ii) to provide that a decrease in consideration offered or amount of securities sought would also trigger the ten business day extension. These proposed amendments were intended to ensure that security holders receive information pertaining to the amended offer and have additional time to analyze that offer and withdraw tendered shares.

65 17 CFR 240.13e-4(g)(6).
66 15 U .S.C. 77e.
67 It should be noted, however, that the making of 

a rescission offer does not eliminate the prior 
securities law violation. In addition, neither the 
acceptance nor the rejection of such an offer 
necessarily extinguishes the security holders’ rights 
to sue for the violation.

68 The Commission may also use its exemptive 
authority under Rule 13e-4 to allow issuers to 
exclude officers and directors from the general all- 
holders requirement in those instances where the 
exclusion is not contrary to the purposes of the all­
holders provision.

69In this regard, the Commission notes that in a 
recent tender offer the bidder publicly announced 
that it was prepared to increase the consideration 
offered if a specified number of shares were 
tendered prior to the expiration of the offer. In the 
Commission's view, such a public announcement 
constitutes an increase in the consideration offered, 
requiring the filing of an amendment to the Schedule 
140—1 and the extension of the offering period for 
ten business days.

In addition, the Commission proposed to revise the language in Rules 14e-l(b) and 13e-4(f)(l)(ii) from “ amount of securities sought” to “ percentage of securities sought.” This proposed revision recognized those circumstances where an increase in the number of shares sought does not increase the percentage of shares ultimately sought. This situation may occur in a partial tender offer where a bidder, in the face of an issuance of securities by the issuer, continues to offer for the same desired percentage of outstanding securities even though the total number of securities sought increases.70The ten business day time period will only be triggered as a result of changes in the offer effected by the bidder. Thus, if the target company increases the number of shares outstanding and the bidder does nothing, the ten business day time period will not be triggered despite the fact that the percentage of securities sought by the bidder has decreased. Only if the bidder’s own actions cause a decrease or increase in the consideration offered or percentage of securities sought will the ten business day time period be triggered.The majority of commentators who addressed these proposed amendments supported them, and, accordingly, the Commission is adopting them substantially as proposed. Other commentators suggested that the Commission clarify whether de m inimis purchases of securities in addition to the amount initially sought would trigger the additional time period. The Commission agrees that such a clarification is necessary and has amended Rules 13e- 4(f)(l)(ii) and 14e-l(b) to provide that if at the expiration of the offer, the offeror
70 The minimum period during which an offer 

must remain open following material changes in the 
terms of the offer or information concerning the 
offer, other than a change in price or percentage of 
securities sought, will depend on the facts and 
circumstances, including the relative materiality of 
the terms or information. As a general rule, the 
Commission is of the view that, to allow 
dissemination to shareholders "in a manner 
reasonably designed to inform [them] of such 
change” (17 CFR 240.14d-4(c)), the offer should 
remain open for a minimum of five business days 
from the date that the material change is first 
published, sent or given to security holders. If 
material changes are made with respect to 
information that approaches the significance of 
price and share levels, a minimum period of ten 
business days may be required to allow for 
adequate dissemination and investor response. 
Moreover, the five business day period may not be 
sufficient where revised or additional materials are 
required because disclosure disseminated to 
security holders is found to be materially deficient. 
Similarly, a particular form of dissemination may be 
required. For example, amended disclosure material 
designed to correct materially deficient material 
previously delivered to security holders would have 
to be delivered rather than disseminated by 
publication.

accepts for payment an additional amount of securities that is less than two percent of the class of securities that is the subject of the tender offer 71 the tender offer will not be required to remain open for an additional time period. For example, under Rule 13e- 4(f)(l)(ii) and 14e-l(b), if an offer were made for 51% of the class and 52.9% were tendered in response to that offer, the offeror could purchase the entire amount tendered without triggering the requirement to extend the offering period for ten business days.Conversely, the exercise of a reservation of a right to acquire an additional amount of securities tendered that is greater than twTo percent of the amount outstanding will trigger the requirement.
E. Withdrawal RightsIn Release No. 33-6619, the Commission proposed amending Rules 13e—4(f)(2) and 14d-7 in one of two alternate ways. The first alternative would provide for additional withdrawal rights for ten business days from the date that notice of a decrease in the consideration offered or percentage of securities sought is first communicated to security holders.72 This proposal was intended to ensure that security holders who tendered prior to the decrease have the ability to reconsider their tender in light of the disclosure.The Commission also proposed, as a second alternative, a broader approach to withdrawal rights. In light of the existing offering period framework, the Commission, as an alternative proposal, sought comment on a rule amendment that would extend withdrawal rights until the expiration of the tender offer. This proposal would protect security holders through a system that provides for prorationing and withdrawal throughout the offering period.73 In this connection, the Commission pointed out that if the proposal to extend withdrawal rights throughout the offer is adopted no additional withdrawal rights

71 The standard of less than two percent is 
consistent with the exemptions provided by 
sections 13(d)(6) and 14(d)(8) of the Exchange Act,
15 U .S.C. 78m(d)(6) and 78n(d)(8). For purposes of 
Rules 13e-4(f)(l)(ii) and 14e-l(b), the percentage of a 
class of securities will be calculated in accordance 
with Section 14(d)(3) of the Exchange Act.

72 S e e 17 CFR 240.13e-4(e) and 240.14d-4(c).
73 The Commission has previously expressed a 

view that there should be coextensive withdrawal 
periods. See , e.#.. Statement of John S.R. Shad, 
Chairman of the Securities and Exchange 
Commission, before the House Subcommittee on 
Telecommunications. Consumer Protection, and 
Finance. March 28,1984,
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security holder the highest considernhon 
paid lo any otht!r secu1 ity holdn 
pursuant lo the rescission offer. 
J\ccorcllngly, the Commissioh is 
,u.lopling that exception under Rule l31:-
4(gl(61 r.5 as proposed. 

One commentator suggested that the 
Commisi:,ion expand the resch;sion offer 
c:"ceplion ror issuer tender offers lo 
off• ~ol registered under the Securities 
Act. Typically, rescission offers are 
made l>ecause there may have ucen 
violations of section 5 of the Securilic~ 
Act."1' imd in an attempt to remedy 
these \"iolalions a Securities J\c.t filing is 
undr.rtak,m.67 The Commission has 
determined nol to expand the rescission 
offer exception. An issuer seeking to 
nwka un unregistered rescission offer 
may request an exemption from the 
pro\'isions of the all-holders and best-
price rule pursuant to redesignaled 
J),m1graph (g)(7) of Rule 13e4.r." 

D. Mimmum Offering Period 

Rules 14e-1(b) and 13e4ll)(l)(ii] 
i:urrenlly provide that a tender offer 
must remain open for ten Lnsiness d,i.\S 
upon an increase in the offered 
c:onsideration or lhe dealer's soliciting 
fee.69 In Release Nos. 33-6595 and 6596, 
the Commission proposed to atld, as an 
additional trigger for the ten business 
day period. an increase in Lhe amount of 
securilies·sought pursuant to a tender 
offer. 

In Release No. 33--6619, the 
Commission proposed to ful'lher revise 
Rules 14e-1(b] and 13e-4(1)(1)(ii) lo 
provide lhc11 a decrease in consideration 
offered or amount of securities sought 
would ulso trigger the ten business duy 
extension. These proposed amendments 
were intended to ensure that security 
holders receive information pertaining 
lo the amended offer and have 
additional time to analyze that offer and 
withdraw tendered shares. 

o• 17 CFR 240.lJH(i;Jl6J. 
••• 1s 11.S C. 77~. 

<1 ll shtmlJ he nc,letl. howe\'er. thu11h1· mukini. of 
/I r,·•cission nlfer does nnt climinutr 1hr prior 
s1••·uri1i,•s luw vlnlnlion. In aclr!illon. ncilhc•r th" 
n~r.ei,tuni:1• nor lhe rejection ,,f sur.h Hll offt•r 
m•cr•~"ril) exlin!luishrs the securlly holdt>r, rl,:h1s 
1,, sue for the 1•iol.ition. 

•~ Thi• Cummis~ion may Hlso use it• P.M•mpti1·e 
1111lh11rily under P.ule 13e--4 to <1lluw i&sUNli lu 
•·,tlud-, uffkcr~ and u1rcttut11 from 1hr genernl ,,IJ • 
huldor6 requircmcn1 in those inRlanccli where the 
1/\1:lusion is nol ~onlrn~ to lhc, purpus1,s ot llm 1111· 
l,u!JN-s pruv,~iun. 

• 0 tn lhio regurd. lh,~ Cummissiun not11s Iha! in a 
11°c;l'nt 11•ntkr uffer lh•· hiddl'r puhlrd) unnow1t<'tl 
1h111 ll wus prcpnrrd lo lncrcasl' the i:nns,der<1tion 
nffl•f<!tl if a ~pPcified numbn uf sharP& "1·re 
lc•n!lnt•d prior lo lhe c>.pimlion of the offer. 111 lhc 
Commissiun·s view, such u puhlic ;mnounc;cmtnl 
c:,in~hlutes an incrcusc in lhc cnnsiderahun ollNctl. 
n•11u1ring th,• nlin11 or an 11menllmen1 lo 1he Sr.hcdul•· 
1-11)..1 and 1h1° i,>.li•nsiun of lhP oH,·rllljl period for 
IN1 husim·~ dtn•s. 

In addition. the Commission proposed 
tn redse lhe language in Rules 14e-1(u) 
and 13e-4(f](1l(ii) from "amount of 
securi:ies sought'' to "percentage of 
securities sought." This proposed 
re\'ision recognized those circumstances 
where an increase in the number of 
sha•es sought docs not increa!\e the 
percPnlage of shares ultimately sought. 
This situation may occur in a partial 
tender offer where a bidder. in the face 
of an issuance of securities by the 
issuer, continues to offer for the i;ame 
dcsiled percentage of outstanding 
securities even though the lotal numLer 
of securities sought increases. 70 

The ten business day tir:ie period will 
only be triggered as a result of changes 
in the offer effected l,y the bidder. Thus, 
1f the targol company increases the 
number of shares outstanding and the 
bidder does nothing, the ten business 
day time period will not be triggered 
despite the far.;t that the percentage of 
securities sought by the bidder has 
decreased. Only if the bidder's own 
actions cause a decrease or increase in 
the consideration offered or percentage 
of securities sought will the ten business 
day time period be triggered. 

The majority of commentators who 
addressed these proposed amendments 
supported them. and. accordingly, the 
Commission is adopting them 
substantially as proposed. Other 
commentators suggested that the 
Commission clarify whether de minimis 
purchases of securities in addition to the 
amount initially sought would trigger the 
additional time period. The Commission 
agrees that such a clarification is 
necessary and has amended Rules 13e-
4(f](1)(ii) and 14e-1(b) to provide that if 
at the expiration of the offer. the offeror 

10 The minimum period during which an offer 
mu~, remuin opl'n following material changes in lh<' 
1crm6 of th;, orrer or tnrormuticm concerning 1hc 
offor. other than e chong~ In price or pertcnlogt or 
scr.urihe~ soughl. will dPpl'nd on the fo~l5 and 
circums1ances, lncludintt the relah,·e matcrfallly or 
the terms 01 infonTU1tion. As a general rule. 1h1• 
Commission is of the view !hat. lo allow 
rli~•emination lo shareholders '"in a manner 
n•,i~onaul~ designed lo inform !them! of aur.h 
r.han~e•· (17 Cl'R 240,14d-4[cll, lhi, offer should 
r(!main open for a minimum of fh·e businesi, days 
fnim the d11lt: 1h01 the material change is first 
published, sent or given to security holders. If 
m~terlul Lhengus are made with respect 10 
infom1alion lhal opproaches 1he 6ignificdnte or 
prir.e and ~hare luvels. a minimum peri<>d ol ll!n 
busine~s d;,ya may be required to ullo" for 
adrquall< dis,eminalion and im·e&lor respon8e. 
Mc,re0\'er. the fi, e business da~ period may not l,t: 
,ufficient whe1·e re,·ise.d or uddihonal maH•rials <1rc 
requm·d bef:ause disclosure disseminalrd to 
~eturll, holders is found to be ma1er111lly deficient. 
Similar!~. a purlicula1 form or dis~cmim,lion mo)' be 
rcquitt'd. For e~ilmple, amended disclosure material 
d,·si11ncd 10 correct malerilllly d1 ficient maleriul 
pm, fousl~ dell111red lo security holders would hu1 c 
111 be delivered ruthrr limn diAsrminnted l,y 
pulilicution, 

accepts for payment an additional 
11mour.t of securities that is less than 
two percent of the class of securities 
that is the subject of the Lender offer 7 

• 

the tender offer will not he required to 
remain open for an additional time 
period. For example. under Ruie 13e-
4(1)(1 )(ii) and 14e-1(b), if an offer were 
made for 51% of the class and 52.9% 
were tendered in response to that offer. 
the offeror could purchase Lhe entire 
amount tendered without triggering the 
requirement lo extend the offering 
period for ten business d11l s. 
Converselv, the exercise of a reservation 
of a right lo acquire an additional 
amount of securities tendered that is 
greater thim two percent of the amounl 
outstnnding will trigger the requirement. 

E. Withdrawal Rights 

l,1 Release No. 33--6019, the 
Commission proposed amending Rules 
13e4(f](2) and 14d-7 in one of two 
alternate ways. The first alternative 
would provide for additional 
withdrawal rights for ten business dt1ys 
from the date that notice of a decrease 
in the consideration offered or 
percentage of securities sought is first 
communicated to security holders.72 

This proposal was intended to ensure 
that security holders who tendered prior 
to the decrease have the ability to 
reconsider their tender in light of the 
disclosure. 

The Commission also proposed, as a 
second alternative, a broader approach 
to withdrawal rights. In light of the 
existing offering period framework. the 
Commission, as an alternative proposal. 
sought comment on a rule amendment 
that would extend withdrawal rights 
until the expiration of the tender offer. 
This proposal would protect security 
holders through a system that provides 
for prorationing and withdrawal 
throughout the offering period. 73 fn this 
conneciion. the Commission pointed out 
that if the proposal to extend 
withdrawal rights throughout the offer Is 
adopted no additional withdrawal rights 

'' Th• shmdard of less than 1wo percent is 
cunsisttnl with lhc exemptions provided by 
secliuns 13{J){0) and 14(d)l8} or the Exchange Ar.I, 
15 ll .S.C. 78m{d)(61 ond 78n(d){R). For purposes nr 
Rules 13e--l[r}[1 J(ii) and l4e-l{u), lhe percentage ol H 

class or svcurllies will be calculated in accunfance 
with &·c•ion 14(d)(3) of the £~change At!. 

:: s,,,, 17 CFR 240 13e--4(c) and 240.14d-4(rJ. 
» The Commission hos previously e:,;presscd " 

,·lew 1hn1 lhcre should be coextcnsi,e wilhdraw11I 
pMods S1•e, e.g .. Sl11tcmen1 of John $.R. Shad, 
Chulrm;,n of the Securities and Exchange 
Commission. before 1hr !louse Subcommltl~'C on 
1'1•l~communic,Hio11s. Consumer Proteclion. OJ1d 
Finuncr. Mnt(.h 21\, 1!1114. 



Federal Register / Vol. 51, No. 137 / Thursday, July 17, 1986 J Rules and Regulations 25881will attach in the event of the commencement of a competing offer.74Commentators generally favored the proposal to extend withdrawal rights throughout thé offer over the proposal to require additional withdrawal rights for ten business days from the date that notice of a decrease in consideration or percentage of securities sought is announced. Commentators were opposed, however, to linking withdrawal rights throughout the offering period with abolishing the extension of additional withdrawal rights upon commencement of a competing third party offer. The Commission, however, believes that given the significant extension of withdrawal rights there is no need to continue to require the additional withdrawal rights upon commencement of a competing bid.The amendments also have the advantage of significantly simplifying the process. As a result of these amendments, security holders will have only one date to be concerned with—the expiration date. Proration and withdrawal rights will exist throughout the offer. A bidder will be the master of its own bid; timing will not be altered by actions of a competing bidder. This should reduce the potential for gamesmanship in commencing competing bids. Accordingly, the Commission is adopting, as proposed, the alternative requiring withdrawal rights to extend throughout the offer. By requiring withdrawal rights to extend throughout the offer, there is no longer a need to require under paragraph (f)(7) of Rule 13e-4 that the computation of withdrawal rights be done on a concurrent as opposed to a consecutive basis. Accordingly, paragraph (f)(7) of Rule 13e-4 has been amended to delete any references to withdrawal rights.
V. Final Regulatory Flexibility AnalysisThis final regulatory flexibility analysis, which relates to Rule 13e-4 and Regulations 14D and E, has been prepared in accordance with 5 U.S.C. 604. The corresponding Initial Regulatory Flexibility Analyses are contained in the proposing releases.75

74 See Report of Recommendations of Advisory 
Committee on Tender Offers at 28-29 (July 8,1983). 
The Advisory Committee's recommendation to 
eliminate the extension of withdrawal rights upon 
commencement of a competing bid was premised on 
the idea “ that each bidder should control its own 
bid” and that the other recommendations 
concerning withdrawal periods "provide! J 
shareholders protections comparable to those under 
the current system.” 7c/. at 29.

75 Release No. 33-6595 (July 1.1985) (50 FR 27976]; 
Release No. 33-6596 (July 1,1985) (50 FR 28210J.

The N eed fo r and O bjectives o f the A ll- 
H olders and Best-Price Requirem entsThe Commission has recognized a need to provide clarity and certainty in the regulatory scheme applicable to tender offers with respect to equal treatment of security holders. The all­holders and best-price provisions are necessary to achieve the investor protection purposes of the Exchange Act. Without these provisions, discriminatory tender offers could be effected by extending the offers to some security holders but not others or by making offers to security holders at varying prices. The objective of the all­holders requirement and best-price provision is to make explicit the requirement that issuers and bidders alike must extend their tender offers to all holders of the class of securities being sought in the tender offer and must pay every tendering security holder the highest consideration paid to any other security holder.The best-price provision also necessitates that the Commission adopt amendments to Rules 13e-4 and 14d-7 regarding withdrawal rights and to Rules 13e-4 and 14e-l(b) that would require the offering period to remain open for ten business days upon announcement of an increase or decrease in the percentage of securities being sought or consideration offered by the offeror. In addition, the amendments to Rule 14e-l(b) would implement, inter 
alia, a recommendation of the Advisory Committee on Tender Offers.76
Issues R a ised b y P u blic Com m entNo commentators commented on the Initial Regulatory Flexibility Analyses contained in the proposing releases.
Significant A lternativesVery few, if any, small issuers would be affected by Rule 14d-10 and the amendments to Rule 14d-7. Accordingly, the Commission does not believe that other alternatives, including use of a performance rather than a design standard, or exempting small entities from all or part of the all-holders requirement and best-price provision would accomplish the Commission’s statutory mandate to protect investors.With respect to the amendments to Rules 13e-4 and 14e-l(b), an alternative would be to imposejfewer requirements on tender offers by small issuers, such as exempting from the rule affected small entities or limiting the rules’ applicability to those tender offers that

76 S e e Report of Recommendations of the 
Advisory Committee on Tender Offers, supra, 
Recommendation 18.

meet certain standards, such as tender offers for the securities of issuers subject to section 15(d) of the Exchange Act 77 or tender offers made to residents of no more than one state. The Commission does not believe that such alternative proposals would be consistent with the Commission's statutory mandate of investor protection. Similarly, the Commission does not consider the use of performance rather than design standards to be a significant alternative because a performance standard would be inconsistent with the Commission’s statutory mandate.
VI. Statutory Basis and Text of 
AmendmentsThe Commission hereby proposes to amend Rule 13e-4 and Regulations 14D and 14E pursuant to sections 3(b),9(a)(6), 10(b), 13(e), 14(d), 14(e) and 23(a) of the Exchange Act, Section 23(c) of the Investment Company Act of 1940 and the Delegation of Functions Act, 15 U .S.C 78d-l.78List of Subjects in 17 CFR Parts 200 and 240Reporting and recordkeeping requirements, Securities, Tender Offers, Issuers, Administrative practice and procedures, Freedom of information, Privacy.
VII. Text of AmendmentsIn accordance with the foregoing, Title 17, Chapter II, of the Code of Federal Regulations is amended as follows:
PART 200— ORGANIZATION: 
CONDUCT AND ETHICS:
INFORMATION AND REQUESTS1. The authority citation for Part 200 continues to read in part:

Authority: Secs. 19, 23, 48 Stat. 85, 901, as amended, sec. 20, 49 Stat. 833, sec. 319, 53 Stat. 1173, secs. 38, 211, 54 Stat. 841, 855; 15 U.S.C 77s, 78w, 79t, 77sss, 80a-37, 80b- H * * *2. By adding paragraph (f)(12) to § 200.30-1 to read as follows:
§ 200.30-1 Delegation of authority to 
Director of Division of Corporation Finance. 
* * * * *(f) * * *(12) To grant exemptions from Rule 14d-10 (Section 240.14d-10 of this Chapter) pursuant to Rule 14d-10(e) (Section 240.14d-10(e) of this Chapter.
* * * * *

7715 U .S.C . 78o(d).
7815 U .S .C 79c(b), 78i(a)(6), 78j(b), 78m(e), 78n(d), 

78n(e), 78w(a) and 15 U .S.C. 80a-23(c).
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will attach in the event of the 
commencement of a competing offer.14 

Commentators generally favored the 
proposal lo extend withdrawal rights 
Lhroughoul the offer over the proposal to 
require additional withdrawal rights for 
ten business days from lhe dale that 
notice of a decrease in consideration or 
percentage of securities sought is 
announced. Commentators were 
opposed. however, to linking 
withdrawal rights throughout the 
offering period wilh abolishing the 
extension of additional withdrawal 
rights upon commencement of a 
competing third party offer. The 
Commission, however, believes that 
given the significant extension of 
withdrawal rights there is no need to 
continue to require the additional 
withdrawal rights upon commencement 
of a competing bid. 

The amendments also have the 
advantage of significantly simplifying 
the process. As a result of these 
amendments, security holders will have 
only one date to be concerned with-the 
expiration date. Proration and 
wilhdrawal rights will exist throughout 
the offer. A bidder will be the master of 
its own bid: liming will not be altered by 
actions of a competing bidder. This 
should reduce the potential for 
gamesmanship in commencing 
compeling bids. Accordingly, the 
Commission is adopting. as proposed, 
the alternative requiring withdrawal 
rights to extend throughout the offer. By 
requiring withdrawal rights to extend 
throughout the offer, there is no longer a 
need to require under paragraph (f)(7) of 
Rule 13e--4 that the computation of 
withdrawal rights be done on a 
concurrent as opposed to a consecutive 
basis. Accordingly, paragraph (f}(7) of 
Rule 13e--4 has been amended to delete 
any references to withdrawal rights. 

V. Final Regulatory Flexibility Analysis 

This final regulatory flexibility 
analysis, which relates to Rule 13e--4 
and Regulations 14D and E. has been 
prepared in accordance with 5 U.S.C. 
604. The corresponding Initial 
Regulatory Flexibility Analyses are 
contained in the proposing releases. 75 

,. See Report of Recommendations of Advisory 
Committee on Tendor Off err. at 28-29 {July 8, 1983). 
The Advisory Committee's recommendation to 
eliminate the extension of withdrawal rights upon 
commencement of a competms bid wqs premised on 
the Idea "that each bidder should control its own 
bid" and that the other recommendations 
conceming withdraw11l periods "provide( ) 
shareholders protectiol\$ comparable to those under 
the current system." Id. at 29. 
,. Release No. 3~95 {July 1. 1985) (50 PR 27976); 

Release No. 3~96 (luly 1. 1986) (SO FR Z8Zt0), 

The Need for ond Objectives of the Al/-
Holders and Best-Price Requirements 

The Commission has recognized a 
need to provide clarity and certainty in 
the regulatory scheme applicable to 
tender offers with respect to equal 
treatment of security holders. The all-
holders and best-price provisions are 
necessary lo achieve the investor 
protection purposes of the Exchange 
Act. Without these provisions, 
discriminatory tender offers could be 
effected by extending the offers to some 
security holders but not others or by 
making offers to security holders at 
varying prices. The objective of the all-
holders requirement and best-price 
provision is to make explicit the 
requirement that issuers and bidders 
alike must extend their tender offers lo 
all holders of the class of securities 
being sought in the lender offer and 
must pay every tenderina security 
holder the highest consideration paid to 
any other security holder. 

The best-price provision also 
necessitates that the Commission adopt 
amendments to Rules 13e-4 and 14d-7 
regarding withdrawal rights and to 
Rules 13e-4 and 14e-l(b) that would 
require the offering period to remain 
open for ten business days upon 
announcement of an increase or 
decrease in the percentage of securities 
being sought or consideration offered by 
the offerer. In addition, the amendments 
to Rule 14e-l(b) would implement. inter 
alia, a recommendation of the Advisory 
Committee on Tender Offers. a 

Issues Raised by Public Comment 

No commentators commented on the 
Initial Regulatory Flexibility Analyses 
contained in the proposing releases. 

Significant Alternatives 

Very few, if any, small issuers would 
be affected by Rule 14d-10 and the 
amendments to Rule 14d-7. Accordingly, 
the Commission does not believe that 
other alternatives, including use of a 
performance rather than a design 
standard, or exempting small entities 
from all or part of the all-holders 
requirement and best-price provision 
would accomplish the Commission's 
statutory mandate to protect lnvestors. 

With respect to the amendments lo 
Rules 13e-4 and 14e-l(b), an alternative 
would be to impose fewer requirements 
on tender offers by small issuers, such 
as exempting from the rule affected 
small entities or limiting the rules' 
applicability to those tender offers that 

18 See Report or Recommi.ndations or the 
Advisory Committee on Tendur Offen,, supro, 
Recommendation 18. 

meet certain standards. such as tender 
offers for the securities of issuers 
subject to section 15(d) of the Exchange 
Acl 17 or tender offers made to residents 
ofno more than one state. The 
Commission does not believe that such 
alternative proposals would be 
consistent with the Commission's 
statutory mandate of investor 
protection. Similarly, the Commission 
does not consider the use of 
performance rather than design 
standards lo be a significant alternative 
because a performance standard would 
be inconsistent with the Commission's 
statutory mandate. 

VI. Statutory Basis and Text of 
Amendments 

The Commission hereby proposes to 
amend Rule 13e--4 and Regulations 14D 
and 14E pursuant to sections 3(b), 
9(a)(6), l0(b), 13(e). 14(d), 14(e) and 23(a) 
of the Exchange Act, Section 23(c) of the 
Investment Company Act of 1940 and 
the Delegation of Functions Act, 15 
U.S.C 78d-1.1 a 

List of Subjects in 17 CFR Parts 200 and 
240 

Reporting and recordkeeping 
requirements, Securities, Tender Offers, 
Issuers, Administrative practice and 
procedures, Freedom of information, 
Privacy. 

VU. Text of Amendments 

In accordance with the foregoing, Title 
17, Chapter II, of the Code of Federal 
Regulations is amended as follows: 

PART 200-0RGANIZATION: 
CONDUCT AND ETHICS: 
INFORMATION AND REQUESTS 

1. The authority citation for Part 200 
continues to read in part: 

Authority: Secs. 19, 23, 48 Stal. 85, 901. as 
amended, sec. 20, 49 Stat. 833. sec. 319. 53 
Stat. 1173. secs. 38. 211, 54 Stal. 841. 855: 15 
U.S.C 77s, 78w, 791, 77sss, aoa-37, aob-
n ... 

2. By adding paragraph (f)(l2) to 
§ 200.30-1 lo read as follows: 

§ 200.30-1 Delegation of authority to 
Director of Division of Corporation Finance. 

(f) • • • 

(12) To grant exemptions from Rule 
14d-10 (Section 240.14d-10 of this 
Chapter) pursuant to Rule 14d-10(e) 
(Section 240.14d-10(e) of this Chapter. . . .. . 

17 15 U.S.C. 78o(d). 
•• 15 U.S.C 79c(b). 781(0)16). 78j(bJ. 78m(e). 78n(d). 

78n[r.J. 78w(al and 15 U.S.C. 80a-23(cJ. 
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3. By revising paragraph (a}(35) of § 200.30-3 to read as follows:
§ 200.30-3 Delegaton of Authority to the 
Director of the Division of Market 
Regulation.* * * * *(a) * * *(35] To grant exemptions from Rule 13e-4 (Section 240.13e-4 of this chapter) pursuant to Rule 13e-4(g)(7) (Section 240.13e-4(g)(7) of this chapter).
* * * * *

PART 240— GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE A C T OF 19344. The authority citation for Part 240 is amended by adding the following citations: (Citations before * * * indicate general rulemaking authority).Authority: Sec. 23, 48 Stat. 901, as amended; 15 U .S.C 78w. * * * § § 240.13e-4, 14d-7,14d-10 and 14e-l also issued under secs. 3(b), 9(a)(6), 10(b), 13(e), 14(d) and 14(e), 15 U.S.C. 78c(b), 78i(a){6), 78j(b), 78m(e),78n(d) and 78n(e) and sec. 23(c) of the Investment Company Act of 1940,15 U .S.C 80a-23(c).5. By revising paragraph (f)(l)(ii) of §240.13e-4 to read as follows:
§ 240.13e-4 Tender offers by issuers. 
* * * * *(f) * * *

* * *(ii) At least ten business days from the date that notice of an increase or decrease in the percentage of the class of securities being sought or the consideration offered or the dealer’s soliciting fee to be given is first published, sent or given to security holders.
Provided, however, That, for purposes of this paragraph, the acceptance for payment by the issuer or affiliate of an additional amount of securities not to exceed two percent of the class of securities that is the subject of the tender offer shall not be deemed to be an increase. For purposes of this paragraph, the percentage of a class of securities shall be calculated in accordance with section 14(d)(3) of the Act.* * * * *5. By revising paragraph (f)(2)(i), removing paragraph (f)(2)(ii) and redesignating paragraph (f)(2)(iii) as (f)(2}(ii) of § 240.13e-4 to read as follows:
§ 240.13e-4 Tender offers by issuers. 
* * * * *(f) * * *

(2) * * *

(i) At any time during the period such issuer tender offer remains open; and * • * * * *6. By revising paragraphs (f)(7) and(g)(5), redesignating paragraph (g)(6) as(g)(7), and adding new paragraphs (f)(8), (f)(9), (f)(10, (f)(ll) and (g)(6), of § 240.13e-4 to read as follows:
§ 240.13e-4 Tender offers by issuers.
* * * * *(f)* * *(7) The time periods for the minimum offering periods pursuant to this section shall be computed on a concurrent as opposed to a consecutive basis.(8) No issuer or affiliate shall make a tender offer unless:(i) The tender offer is open to all security holders of the class of securities subject to the tender offer; and(ii) The consideration paid to any security holder pursuant to the tender offer is the highest consideration paid to any other security holder during such tender offer.(9) Paragraph (F)(8)(i) of this section shall not:(i) Affect dissemination under paragraph (e) of this section; or(ii) Prohibit an issuer or affiliate from making a tender offer excluding all security holders in a state where the issuer or affiliate is prohibited from making the tender offer by administrative or judicial action pursuant to a state statute after a good faith effort by the issuer or affiliate to comply with such statute.(10) Paragraph (F)(8)(ii) of this section shall not prohibit the offer of more than one type of consideration in a tender offer, provided that:(i) Security holders are afforded equal right to elect among each of the types of consideration offered; and(11) The highest consideration of each type paid to any security holder is paid to any other security holder receiving. that type of consideration.(11) If the offer and sale of securities constituting consideration offered in an issuer tender offer is prohibited by the appropriate authority of a state after a good faith effort by the issuer or affiliate to register or qualify the offer and sale of such securities in such state:(i) The issuer or affiliate may offer security holders in such state an alternative form of consideration; and(ii) Paragraph (f)(10) of this section shall not operate to require the issuer or affiliate to offer or pay the alternative form of consideration to security holders in any other state.

(gr * *(5) Offers to purchase from security holders who own as of a specified date prior to the announcement of the offer

an aggregate of not more than a specified number of shares that is less than one hundred: Provided, how ever, That: (i) the offer complies with paragraph (f)(8)(i) of this section with respect to security holders who own a number of shares equal to or less than the specified number of shares as of the specified date, except that an issuer can elect to exclude participants in an issuer’s plan as that term is defined in Rule 10b-6(c)(4) under the Act [§ 240.10b-6(c) (4)], and (ii) the offer complies with paragraph (f)(8)(h) of this section or the consideration paid pursuant to the offer is determined on the basis of a uniformly applied formula based on the market price of the subject security;(6) An issuer tender offer made solely to effect a rescission offer: Provided, 
how ever, That the offer is registered under the Securities Act of 1933 (15 U .S.C. 77a et seq.), and the consideration is equal to the price paid by each security holder, plus legal interest if the issuer elects to or is required to pay legal interest; or * * *■ * *7. By revising paragraph (a), removing paragraphs (b) and (c) and redesignating paragraph (d) as (b) of § 240.14d-7 to read as follows:
§ 240.14d-7 Additional withdrawal rights.(a) Rights. In addition to the provisions of sectioin 14(d)(5) of the Act, any person who has deposited securities pursuant to a tender offer has the right to withdraw any such securities during the period such offer request or invitation remains open.
* * * * *8. By adding a new § 240.14d-10 to read as follows:
§ 240.14d-10 Equal treatment of security 
holders.(a) No bidder shall make a tender offer unless:(1) The tender offer is open to all security holders of the class of securities subject to the tender offer; and(2) The consideration paid to any security holder pursuant to the tender offer is the highest consideration paid to any other security holder during such tender offer.(b) Paragraph (a)(1) of this section shall not:(1) Affect dissemination under Rule 14d-4 (§ 240.14d-4); or(2) Prohibit a bidder from making a tender offer excluding all security holders in a state where the bidder is prohibited from making the tender offer by administrative or judicial action pursuant to a state statute after a good
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3. By revising paragraph (a)(35) or 
§ 200.30.-3 to read as follows: 

§ 200.30-3 Delegaton of Authority to the 
Director of the D111lslon of Market 
Regulation. 

(a) • • • 

[35) To grant exemptions from Ruic 
13e-4 (Section 240.13e-4 of this chapter) 
pursuant to Rule 13e-4(gl(7) (Section 
240.13e-4(g)(7) of this chapter). 

PART 240-GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

4. The authority citation for Part 240 is 
nmended by adding the following 
citations: (Citations before • • • indicate 
general rulemaking authority). 

Authority: Sec. 23. 46 St11t. 901, as 
amended: 15 U.S.C 78w. • • • § § 240.1:Je-4. 
14d-7, 14d-10 and 14e-1 also issued under 
secs. 3(bl, O(u lf61, l0(bl, 13(e), 14(d) and 14(e). 
15 U.S C. 78c(LJ. 781(0)(6), 781[b). 78rn(e), 
7t!n(dl and 76n(e) and sec. 23[cJ of the 
Investment Company Act o[ 1940, 15 U S.C 
ROa-23(c). 

5. By revising paragraph (f)[l)(ii) of 
§240.l3e-4 to read as follows: 

§ 240. 138-4 Tender offers by Issuers. 

(f) ••• 
(1) ••• 

(ii) At least ten business days from the 
dale that notice of an increase or 
decrease in the percentage of the class 
of securities being sought or the 
consideration offered or the dealer's 
soliciting fee to be given is first 
published, sent or given lo security 
holders. 
Proi icled, however, Thal, for purposes of 
this paragraph. the acceptance for 
payment by the issuer or affiliate of an 
additional amount of securities not to 
exceed two percent of the class of 
securities that is the subject of the 
tender offer shall not be deemed to be 
an increase. For purposes of this 
paragraph, the percentage of a class of 
securities shall be calculated in 
accordance with section 14(d)(3) of the 
Act. 

5. By revising paragraph (i)(2)(1), 
removing paragraph (£)(2)(ii) and 
redesignating paragraph (i)(2)[iii) as 
(f)(Z)(1i) or§ 240.13e-4 to read as 
follows: 

§ 240.13e-4 Tender offers by lssuera. 

(f) ••• 
(2) ••• 

(1) At any time during the period such 
issuer tender offer remains open: and 

6. By revising paragraphs (f)(7) and 
(g)!5), redesignating paragraph (g)(6) as 
(&1(7), and adding new paragraphs (f)(8). 
(f)(9), (()(10. (f)(l 1) and (gl(6). of 
§ 240.13e-4 to read as follows: 

§ 240.13e-4 Tender offera by Issuers. 

(f) ••• 

(7) The time periods for the minimum 
offering periods pursuant to this section 
shall be computed on a concurrent as 
opposed to a consecutive basis. 

(8) No issuer or affiliate shall make a 
tender offer unless: 

(i) The tender offer is open to all 
security holders of the class of securities 
subject to the tender offer; and 

(ii) The consideration paid to any 
security holder pursuant to the tender 
offer is the highest consideration paid to 
any other security holder during such 
tender offer. 

(9) Paragraph (F)(8)(i) of this section 
shall not: 

(i) Affect dissemination under 
paragraph (e) of this section; or 

(ii) Prohibit an issuer or affiliate from 
making a tender offer excluding all 

security holders in a state where the 
issuer or affiliate is prohibited from 
making the tender offer by 
administrative or judicial action 
pursuant to a state statute after a good 
faith effort by the issuer or affiliate to 
comply with such statute. 

(10) Paragraph (F)(B)(ii) of this section 
shall not prohibit the offer of more than 
one type of consideration in a tender 
offer, provided that: 

(i) Security holders are afforded equal 
right to elect among each of the types of 
consideration offered: and 

(ii) The highest consideration of each 
type paid to any security holder is paid 
to any other security holder receiving 
that type of consideration. 

(11) If the offer and sale of securities 
constituting consideration offered in an 
issuer tender offer is prohibited by the 
appropriate authority of a state after a 
good faith effort by the issuer or affiliate 
to register or qualify the offer and sale 
or such securities in such state: 

(i) The issuer or affiliate may offer 
security holders in such state an 
alternative form of consideration; and 

(ii) Paragraph (£)(10) of this section 
shall not operate to require the issuer or 
affiliate to offer or pay the alternative 
form of consideration to security holders 
in any other state. 

(g) • •• 
(5) Offers to purchase from security 

holders who own as of a specified date 
prior to the announcement of the offer 

an aggregate of not more than a 
specified number of shares that is less 
than one hundred: Provided, however. 
That: (i) the offer complies with 
paragraph (f)(Sl(i) of this section with 
respect to security holders who own a 
number of shares equal to or less than 
the specified number of shares as of the 
specified date, except that an issuer can 
elect to exclude participants in an 
issuer's plan as that term is defined in 
Rule 10b--O(c)(4) under the Act 
[§ 240.10b~(c)(4)), and (ii) the offer 
complies with paragraph ([)(B)(ii) of this 
section or the consideration paid 
pursuant lo the offer is determined on 
the basis of a uniformly applied formula 
based on the market price of the subject 
security; 

[6) An issuer lender offer made solely 
to effect a rescission offer: Provided. 
however, That the offer is registered 
under the Securities Act of 1933 (15 
U.S.C. 7711 et seq.), and the 
consideration is equal to the price paid 
by each security holder, plus legal 
interest if the issuer elects to or is 
required to pay legal Interest: or 

7. By revising paragraph (a), removing 
paragraphs (b) and (c) and redesignating 
paragraph (d) as (b) of§ 240.14d-7 to 
read as follows: 

§ 240.14d-7 Additional withdrawal rights. 

(a) Rights. 1n addition to the 
provisions of seclioin 14(d)(5) of the Act, 
any person who has deposited securities 
pursuant to e tender offer has the right 
to withdraw any such securities during 
the period such offer request or 
invitation remains open. 

8. By adding a new § 240.14d-10 lo 
read as follows: 

§ 240. t4d-10 Equal treatment of security 
holders. 

(a) No bidder shall make a tender 
offer unless: 

(1) The tender offer is open to all 
securitv holders of the class of securities 
subjeci to the tender offer; and 

(2) The consideration paid to any 
security holder pursuant to the tender 
offer is the highest consideration paid to 
any other security holder during such 
tender offer. 

(bl Paragraph (a)(1) of this section 
shall not: 

(1) Affect dissemination under Rule 
14d-4 (§ 240.14d-4): or 

(2) Prohibit a bidder from making a 
tender offer excluding all security 
holders in a state where the bidder is 
prohibited from making the tender offer 
by administrative or judicial action 
pursuant to a state statute after a good 



Federal Register / Vol. 51, No. 137 / Thursday, July 17, 1986 / Rules and Regulations 25883faith effort by the bidder to comply with such statute.(c) Paragraph (a)(2) of this section shall not prohibit the offer of more than one type of consideration in a tender offer, provided that:(1) Security holders are afforded equal right to elect among each of the types of consideration offered; and(2) The highest consideration of each type paid to any security holder is paid to any other security holder receiving that type of consideration.(d) If the offer and sale of securities constituting consideration offered in a tender offer is prohibited by the appropriate authority of a state after a good faith effort by the bidder to register or qualify the offer and sale of such - securities in such state:(1) The bidder may offer security holders in such state an alternative form of consideration; and(2) Paragraph (c) of this section shall not operate to require the bidder to offer or pay the alternative form of consideration to security holders in any other state.(e) This section shall not apply to any tender offer with respect to which the Commission, upon written request or upon its own motion, either unconditionally or on specified terms and conditions, determines that compliance with this section is not necessary or appropriate in the public interest or for the protection of investors.9. By revising paragraph (b) of § 240.14e-l to read as follows:
240.14e-1 Unlawful tender offer practices. 
* * * * *(b) Increase or decrease the percentage of the class of securities being sought or the consideration offered or the dealer’s soliciting fee to be given in a tender offer unless such tender remains open for at least ten business days from the date that notice of such increase or decrease is first published or sent or given to security holders.
Provided, how ever, That, for purposes of this paragraph, the acceptance for payment by the bidder of an additional amount of securities not to exceed two percent of the class of securities that is the subject of the tender offer shall not be deemed to be an increase. For purposes of this paragraph, the percentage of a class of securities shall be calculated in accordance with section 14(d)(3) of the Act.
* * * * *By the Commission, Commissioners Peters and Fleischman dissenting in part. The separate written views of any individual Commissioner will be published forthwith in

Release Nos. 33-6653 A, 34-23421 A and IC - 15199 A .Jonathan G. Katz,
Secretary.July 11,1986.[FR Doc. 86-16144 Filed 7-16-86; 8:45 am] 
BILLING CODE 8010-01-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 5

Delegations of Authority and 
Organization; Center for Devices and 
Radiological Health

a g e n c y : Food and Drug Administration. 
a c t i o n : Final rule.
s u m m a r y : The Food and Drug Administration (FDA) is amending the regulations for delegations of authority by adding a new delegation to the Director and Deputy Director of the Center for Devices and Radiological Health from the Commissioner of Food and Drugs. The authority being added relates to registration and testing of cardiac pacemaker devices and pacemaker leads.
EFFECTIVE DATE: July 17, 1986.
FOR FURTHER INFORMATION CONTACT: Marjorie J. Shandruk, Office of Management and Operations (HFA- 340), Food and Drug Administration,5600 Fishers Lane, Rockville, MD 20857, 301-443-4976.
SUPPLEMENTARY INFORMATION: FDA is amending the regulations under Part 5 to delegate to the Director and Deputy Director, Center for Devices and Radiological Health, the authorities to perform the functions that have been delegated to the Commissioner of Food and Drugs under section 1862(h)(1),(2)(A), and (3) of the Social Security Act (42 U .S.C. 1395y(h)(l), (2)(A), and (3)), as amended.Further redelegation of the authority delegated is not authorized. Authority delegated to a position by title may be exercised by a person officially designated to serve in such position in an acting capacity or on a temporary basis.
List of Subjects in 21 CFR Part 5Authority delegations (Government agencies), Organization and functions (Government agencies).Therefore, under the Federal Food, Drug, and Cosmetic Act and under the authority delegated to the Commissioner

of Food and Drugs, Part 5 is amended as follows:
PART 5— DELEGATIONS OF 
AUTHORITY AND ORGANIZATION1. The authority citation for 21 CFR Part 5 continues to read as follows:Authority: 5 U .S.C. 504, 552; 7 U.S.C. 2217;15 U.S.C. 638,1451 et seq.; 21 U.S.C. 41 et seq.. 81-63,141 et seq., 301-392,467f(b), 679(b), 801 et seq., 823(f), 1031 et seq., 35 U .S.C. 156; 42 U .S.C. 219, 241, 242(a), 242a, 2421, 242o, 243, 262, 263, 263b through 263m, 264, 265, 300u et seq., 1395y and 1395y note, 3246b(b)(3), 4831(a), 10007, and 10008; Federal Caustic Poison Act (44 Stat. 1406); Comprehensive Drug Abuse Prevention and Control Act of 1970 (84 Stat. 1241); Federal Advisory Committee Act (Pub. L. 92-463); E .0 .11490, 11921.2. Subpart B is amended by adding new § 5.28 to read as follows:
§ 5.28 Cardiac pacemaker devices and 
pacemaker leads.The Director and Deputy Director, Center for Devices and Radiological Health (CDRH), are authorized to perform all the functions of the Commissioner of Food and Drugs with regard to a registry of all cardiac pacemaker devices and pacemaker leads for which payment was made under the Social Security Act (42 U.S.C. 1395y(h)(l), (2)(A), and (3)), as amended.Dated: July 10,1986 James W . Swanson,
Acting A ssociate Com m issioner for 
Regulatory A ffairs.[FR Doc. 86-16064 Filed 7-16-86; 8:45 am]
BILLING CODE 4160-01-M

DEPARTMENT OF TH E INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 935

Approval of Permanent Amendments 
for the State of Ohio Under the 
Surface Mining Control and 
Reclamation Act of 1977

a g e n c y : Office of Surface Mining Reclamation and Enforcement (OSMRE), Interior.
a c t i o n : Final rule.
SUMMARY: OSMRE is announcing the approval of certain amendments to the Ohio permanent regulatory program (hereinafter referred to as the Ohio program) under the Surface Mining Control and Reclamation Act of 1977 (SMCRA).By letter dated October 2b, 1985, the Ohio Department of Natural Resources
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faith effort by the bidder to comply with 
such statute. 

(c) Paragraph (a)(2) of this section 
shall not prohibit the offer of more than 
one type of consideration in a tender 
offer, provided that: 

(1) Security holders are afforded equal 
right to elect among each of the types of 
consideration offered; and 

(2) The highest consideration of each 
type paid to any security holder is paid 
to any other security holder receiving 
that type of consideration. 

(d) 1f the offer and sale of securities 
constituting consideration offered ln a 
lender offer is prohibited by the 
appropriate authority of a state after a 
good faith effort by the bidder to register 
or qualify the offer and sale of such 
securities in such state: 

11) The bidder may offer security 
holders in such state an alternative form 
of consideration; and 

(2) Paragraph (c) of this section shall 
not operate to require the bidder to offer 
or pay the alternative form of 
consideration to security holders in any 
other state. 

(e) This section shall not apply to any 
tender offer with respect to which the 
Commission, upon written request or 
upon its own motion, either 
unconditionally or on specified terms 
and conditions, determines that 
compliance with this section Is not 
necessary or appropriate in the public 
interest or for the protection of 
investors. 

9. By revising paragraph (b) of 
§ 240.14e-1 to read as follows: 

240.14e-1 Unlawful tender offer practices. 

(b) Increase or decrease the 
percentage of the class of securities 
being sought or the consideration 
offered or the dealer's soliciting fee to 
be given in a tender offer unless such 
lender remains open for at least ten 
business days from the date that oolice 
of such increase or decrease is first 
published or sent or given to security 
holders. 
Provided, however, That, for purposes of 
this paragraph. the acceptance for 
payment by the bidder of an additional 
amount of securities not to exceed two 
percent of the class of securities that is 
lhe subject of the lender offer shall not 
be deemed to be an increase. For 
purposes of this paragraph, the 
percentage of a class of securities shall 
be calculated in accordance with section 
14( d)(J) of the Act. . 

By lhe Commission. Commissioners Peters 
and Fleischman dissenting in part. The 
separate written views of any individual 
Commiasioner will be published forthwith in 

Release Nos. 33--6653 A, 34-23421 A and JC-
15199 A. 
Jonathan G. Katz, 
Secretary. 
July 11, 1986. 

[FR Doc. 86-16144 Filed 7-16-86; 8:45 aml 
BILLING COD£ IOI0-01•M 

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Administration 

21 CFR Part 5 

Delegations of Authority and 
Organization; Center for Devices and 
Radlologlcal Health 

AGENCY: Food and Drug Administration. 
ACTION: Final rule. 

SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
regulations for delegations of authority 
by adding a new delegation to the 
Director and Deputy Director of the 
Center for Devices and Radiological 
Health from the Commissioner of Food 
and Drugs. The authority being added 
relates to registration and testing of 
cardiac pacemaker devices and 
pacemaker leads. 
EFFECTIVE DATE: July 17, 1986. 
FOR FURTHER INFORMATION CONTACT: 
Marjorie J. Shandruk, Office of 
Management and Operations (HFA-
340), Food and Drug Administration, 
5600 Fishers Lane, Rockville, MD 20857, 
301-443-4976. 
SUPPLEMENTARY INFORMATION: FDA is 
amending the regulations under Part 5 to 
delegate to the Director and Deputy 
Director, Center for Devices and 
Radiological Health, the authorities to 
perform the functions that have been 
delegated to the Commissioner of Food 
and Drugs under section 1862(h)(1), 
(2)(A), and (3) of the Social Security Act 
(4.2 U.S.C. 1395y(h){1), (2)(A), and (3)), as 
amended. 

Further redelegation of the authority 
delegated is not authorized. Authority 
delegated to a position by title may be 
exercised by a person officially 
designated to serve in such position in 
an acting capacity or on a temporary 
basis. 

List of Subjects in 21 CFR Part 5 

Authority delegations (Government 
agencies), Organization and functions 
(Government agencies). 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under the 
authority delegated to the Commissioner 

of Food and Drugs, Part 5 is amended as 
follows: 

PART 5-DELEGATIONS OF 
AUTHORITY AND ORGANIZATION 

1. The authority citation for 21 CFR 
Part 5 continues to read as follows: 

Authority: 5 U.S.C. 504,552: 7 U.S.C. 2217; 
15 U.S.C. 638, 1451 et seq.; 21 U.S.C. 41 el seq., 
61~. 141 et seq., 301--392, 467f(b}, 679(b). 801 
et seq .. 823(f). 1031 et seq., 35 U.S.C. 156; 42 
U.S.C. 219, 241, 242{a), 242a, 2421, 2420, 243, 
262. 263. 263b through 263m, 264. 265, 300u et 
seq .. 1395y end 1395y note, 3246b(b}(3), 
4631(e), 10007, and 10008; Federal Caustic 
Poison Act (44 Stat. 1406); Comprehensive 
Drug Abuse Prevention and Control Act of 
1970 (84 Stat. 1241}; Federal Advisory 
Committee Act (Pub. L 92--463): E.O. 11490. 
11921. 

2. Subpart B is amended by adding 
new § 5.28 to read as follows: 

§ 5.28 Cardiac pacemaker devices and 
pacemaker leads. 

The Director and Deputy Director. 
Center for Devices and Radiological 
Health (CDRHJ, are authorized to 
perform all the functions of the 
Commissioner of Food and Drugs with 
regard to a registry of all cardiac 
pacemaker devices and pacemaker 
leads for which payment was made 
under the Social Security Act (42 U.S.C. 
1395y(h)(1), {2)(A), and (3)), as amended 

Da led: July 10, 1986 
James W. Swan&0n, 
Acting Associate Commissioner for 
Regulatory Affairs. 
[FR Doc. 86-16064 Filed 7-16-86; 8:45 am) 
BIUJNG COO£ 4160-Gf-M 

DEPARTMENT OF THE INTERIOR 

Office of Surface Mining Reclamation 
and Enforcement 

30 CFR Part 935 

Approval of Permanent Amendments 
for the State of Ohio Under the 
Surface Mining Control and 
Reclamation Act of 1977 

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSMRE). 
Interior. 
ACTION: Final rule. 

SUMMARY: OSMRE is announcing the 
apprc.val of certain amendments to the 
Ohio permanent regulatory program 
(hereinafter referred to as the Ohio 
program) under the Surface Mining 
Control and Reclamation Act of 1977 
(SMCRA). 

By letter dated October 2b, 1985, the 
Ohio Department of Natural Resources 


