UNITED STATES -
SECURITIES AND EXCHANGE COMMISSION
' WASHINGTON, DC 20549

..:nvtsl'r_,_" OF . July 2, 2010

-4ING AND MARKETS

* W. John McGuire, Esq.
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, NW
Washington, DC 20004

_.Re: AdvisorShares Mars Hill Global Relative Value Actively Managed
ETF
File No. TP 10-26

Dear Mr. McGuire:

In your letter dated July 1, 2010, as supplemented by conversations with the staff
of the Division of Trading and Markets (“Division”), AdvisorShares Trust (the “Trust”)
on behalf of itself, the Mars Hill ETF, any national securities exchange or national
securities association on or through which shares issued by the Mars Hill ETF (“Shares”)
may subsequently trade, and persons or entities engaging in transactions in Shares,
requests exemptions from, or interpretive or no-action advice regarding Section 11(d)(1)
of the Securities Exchange Act of 1934, as amended (“Exchange Act™), Rules 10b-10,
10b-17, 11d1-2, 15c1-5, and 15¢1-6 thereunder, and Rules 101 and 102 of Regulation M
in connection with secondary market transactions in Shares and the creation or
redemption of Creation Units as discussed in your letter.

In your letter, as supplemented by conversations with the staff of the Division, the
Trust on behalf of itself, the Original Fund, any national securities exchange or national
securities association on or through which shares issued by the Original Fund may
subsequently trade, and persons or entities engaging in transactions in shares of the
Original Fund, also requests exemptions from, or interpretive or no-action advice
regarding Section ll(d)(l) ofthe Exchange Act and Rules 10b-10, 10b-17, 11d1-2, 1501—
. S;and 1501 -6 thereundct‘ . _

We have enclosed a photoéopy of your letter. Each defined term in this letter has
the same meaning as defined in your letter, unless we note otherwise.

The Trust was organized on July 30, 2007, as a Delaware statutory trust. The
Trust is registered with the Commission under the Investment Company Act of 1940, as
amended (“1940 Act”), as an open-end management investment company. The Trust
seeks relief for the Mars Hill ETF which seeks returns in excess of the MSCI World
Index with comparable volatility. To obtain this objective, the Mars Hill ETF will take
long positions in ETFs and other exchange traded products in what the sub-advisor
believes to be the most attractive global regions and countries, while establishing
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eqmvalent short p031t10ns in ETFs and other exchange traded products in unattractWE _
~ regions and countries. Beyond these investments, the Mars Hill ETF will invest in short— o
- term money market instruments and liquid futures contracts and other derivatives fied to
broad market indices. These investments may be used to seek additional exposure of up -
to 50% on top of the Mars Hill" ETF’S core portfolio. The Mars Hill ETF will hold ne -
ETF or exchange traded product whosc investment objective is to earn a multipleof a
particular index; nor will it invest in any ETF whose investment advisor is affiliated W’lth _'
~the Manager. While the Mars Hill ETF will not seek to track the performance’ of an’
~_-underlying index; the Mars Hill ETF will otherwise operate in the same manner as an
' mdex-bascd fund of ETFs. 1n your letter, you represcnt the followmg '

.. Sharcm of the Mars Hill ETF will be issued by an 0pen-end management
investment company | that is registered with the Commission;

e The Mars Hill ETF will continuously redeem, at net asset_valuc (“NAV™),
Creation Unit aggregations of 25,000 Shares valued at a minimum of $1.25
~million, and the secondary market price of the. Shares should not vary
' substantlally from the NAYV of such Shares

@ Shares of the Mars Hill ETF w1ll be llsted and traded on the NYSE A_rca

e - The Mars Hill ETF inten_ds to inv‘est at least 90% of thc portfolio of the Mars- Hill
ETF in ETFs and other exchange traded products and all such ETFs will either
- meet the conditions set forth in an applicable Class Rehcf Letter or have recewed
mdmdual relief from the. Comlmssmn

e On edach Business Day hcfore commencement of trading in Shares on the
- ‘Exchange, the Mars Hill ETF will disclose on its website the identities-and -
quantities of the securities and other assets held by the Mars Hill ETF, which will . -
_ form thc basm for the caiculatlon of the Mars Hlll ETF’S NAV at the end of the o

" throughout the trading day through thi facilities of the cmsbndated Tape R
Association an amount representing on a-per-Share basis,. the sum of the cum:nt
value of the In—K.md Creatlon Secuntles and the estxmated Cash Cemponent

L The arbltrage mechamsm will be t"acmtatcd by the transparency of the Mars Hﬂi '
ETF’s portfolio and the availability of the 11V, the liquidity of its Portfolio
Securities, and the abll!ty to-access those secuntles, as wcll as the arbxtragcurs
ablhty to. create workable hc:dges

. “The Mars Hill ETF will solcly invest in hqmd securities;
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» The Mars Hll[ ETF will 1nvest in Portfolio. Secuntles w:th llqu:dlty levels that will
facilitate an effective and efficient arbitrage mechanism and the ability to. create
workable hedges .

. e Arbitrageurs are expected to take advantage of price vanatlons between the Mars '
~ Hill ETF’ s market price and its NAV and : T '

« A close alignment between the Mars Hill E'I‘F’s market price and the Mars Hill
ETF’s NAV is expected '

Response:
Regulation M

~ Redeemable securities issued by an open-end management investment company

~ . are excepted from the provisions of Rule 101 and 102 of Regulation M. The Commission

- granted the Trust an exemption from certain provisions of the 1940 Act in order to permit
the Trust to maintain ifs registration as an open-end management investment-company
~and to 1ssue shares that are redeemable only in Creation Unit size aggregations of Shares

Rule 101 of Regulauon M

~ Generally, Rule 101 of Regulatlon M is an anti- mampulatxon regulatzon that,
subject to certain exceptions, prohibits any.“distribution participant” and its “afﬁhated
purchasers” from bidding for, purchasing, or- attemptmg to induce any person.to bid for or
- purchase any security which is the subject ofa dlstnbutlon until after the appllcable
réstricted period except as specifically permitted in the Regulatlon The provisions of

. Rule 101 of Regulation M apply to underwriters, prospective underwriters, brokers,

- dealers, or other persons who have agreed to partncnpate or are pamelpanng ina -
dlstnbutlon of secunties Ce T T

_ :end management mvestment company that will oontlnuously redeem at the NAV
_ Creation Unit size aggregatlons of the Shares of the Mars Hill ETE, and the secondary
* market price of the Shares of the Mars: I-I111 ETF should not vary substannally fromthe

'._NAV of such Shates, which is based on. the lcfentzty and quantity of the securities and the s

othier assets held by the Mars Hill ETF, the Division hereby confirms that the Trust;s
. exeepted under paragraph (e)(4) of Rule 101 of Regu!atlon M. with respect to the- ‘Mars
Hlll ETF thus perrmttmg persons who may be: deemed to-be partlc;patmg in adlsmbutlon-'__ _
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of Shares of the Mars Hlll ETF to bid for or purchase such Shares durmg thetr
partl(:Ipat‘lOl'l in.such dlsmbqun S

The Division also confirms the mtcrpretatmn of Rule 10t of chulatlon M that a

- redemption of Creation Unit size aggregations of Shares of the Mars Hill ETF and the

- receipt of In-Kind Redemption Securities in exchange therefor by a part1c1pant ina
distribution of Shares of the Mars Hill ETF would not constitute an “attempt to induce
any person to bid for or purchase a covered security, during the applicablé restricted

period” within the meamng of Regulatlon M, and thcrcfore would not violate chulatlon' .

M. : '

' Rule 102 afRegulation M

Rule 102 of chu[atlon M proh1b1ts 1SSuers, scllmg security holders, or any
affiliated purchaser of such person from bidding for, purchasing, or attempting to induce
any person to bid for or purchase a covered security during the applicable restricted

period in connection with a distribution of securities effected by or on behalf of an issuer
or selling security holder. - Rule 100 of Regulaho_n M defines “distribution” to mean any
offering of securities that is distinguished from ordinary trading transactions by the
magnitude of the offering and.the presence of special selling efforts and selling methods.

On the basis of your representations and the facts presented, particularly that the
Trust is a registered open-end management investment company that will redeern at the
NAYV Creation Units of Shares of the Mars Hill ETF, the Division hereby confirms that
the Trust is excepted under paragraph (d)(4) of Rule 102 of Regulation M with respcct to
the Mars Hill ETF, thus permitting the Mars Hill ETF to redeem Shares of the Mars Hill -
ETF during the continuous offering of such Shares. '

Rule 10b-17

suet of a class of pubhcly
fe eaeam;rla a drvxdend

_' We notc that Regulatson M does not prohlblt a dr,stnbutlon parnclpam and its afﬁhatcd purchasers &dm
bidding for-and purchasing portfolio. Securities in accordance with.the. exceptions contained in paragraphs :
~ (b)(6) and (e)(1) of Rule 101. Rule lﬂl(b)(ﬁ)(l) excepts basket transactions in ‘which bids or purchases are
. made in the ordmaxy course of business in connection with a basket of 20°or more securities in whicha .~
a covered sécurity doe.s not. compnscmore that 5% of the value of the baskct purchased ‘Rule Iﬂl(b)(ﬁ)(u) -
excepts adjlxstmmts to-such a basket made in the ordinary course of: busmess as a résult 6fa change in the”
.-'composmon ofa standardized index. “Also, Rule 101(c)(1) excepts transactions in actively-traded

- securities, that is, securities that hive an average daily trading volume value of at least $1 million and are K

issued by an issuer whose ¢ommon equity securities have a pubhc float- value of at least $150 million;
- provided however, that such securities ate niot issued by the’ dlslnbutlon partlcnpant oran afﬂl:ate of the
dlstnbutlon paxtlc:pan[ :
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. diStﬁb,utioﬂ,.SfOICk split, or rights. offering) relating to such class of securities in e
accordance with Rule 10b-17(b).

On the basis of your representatlons and the facts presented and wnthout : _
‘necessarily. concurring in your analysis, particularly that the Commlssmn has detenmned
to grant an exemption from the 1940 Act to register the Trust as an open-end .
management investment company notwithstanding the fact that it issues Shares with-
limited redeemability, the Commission hereby grants an exemption from the
'requirements of Rule lOb 17 to the Trust w1th respect to transactions in the Shares ?

Sectwn Il(d)(l) and Rules 10b-10, Hd! 2, 15¢1-5, and 15¢1-6

o Based on the facts and representat:ons set forth in your letter, and without _'
' necessaﬂly agreeing with your analysis, the Division will tiot recommend enforcement
action to the Commission if a broker-dealer treats shares of the Original Fund and the
Mars Hill ETF, for purposes of the relief from Section 1 1(d)(1) of the Exchange Act and
" Rules 10b-10, 11d1-2, 15¢c1-5, and 15¢1-6 provided in the Letter re: Derivative Products’
 Committee of the Securities Industry Association (November 21, 2005) (“Class Reliet . -
Letter”), as shares of a Qualifying ETF (as defined in the Class Relief Letter). In
~_granting this relief, we note in particular your representations that at least 80% ofthe
Original Fund’s portfolio holdings (as represented in the AdvisorShares Requcst Letter)
and 90% of the Mars Hill ETF’s portfolio holdings (as represented in your letter dated
June XX, 2010) are, and will be, shares of Prior ETFs, that each of the Prior ETFs held
- by the Original Fund and/or the Mars HlIi ETF themselves will have either met all
conditions set forth in the Class Relief Letter, will have individual relief from the -
* Commission, or will be able to rely on individual relief even though they are not named _
parties, and that in fio case will the Original Fund or.the Mars Hill ETF hold securities
(other than ETFs or government securities as defined in Section 3(a)(42)(A); (B), or (C) '
of the Exchange Act) issued. by a single issuer in excess of 20% of the Initiat Fund’s .
- _part&;lwhol mgg..-&cemmﬁqg v, with respect to sha:es of the Original Fund and the Ma:s N

. and ne—acﬁen rehe ctfﬁ

Jt**.**

The foregomg CXemptlon ﬁ'om Rule IOb—l'}' under the. Exchange Act _

f mterpretatlons of Rules 101 and 102 of chulatlon M, and no-action positions takeu

under Section 11(d)(1) of the Exohange Act, and Rules 10b-10, 11d1-2, 15¢l+5, and-- :

o 150! -6 thereunder are based solely on your representatxons and the facts prescnted to the _ '_ o

2

2 We also note that compllancc with Rule 10b-17 would. be mipractlcal in light of the nature of lhe Mars
Hill ETF. This is becauseé it is not possible for the Trust to accurately pro_] ect ten days in advauec what

"+ dividend, lfany would be pald ona pamwlar record date.
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DlVlSlOI‘l and are strictly llmited to the apphcat:on of those rules to transact:ons involving
the Shares of the Mars Hill ETF and the Original Fund under thé circumstances described
-above and in your letter. Such transactions should be discontinued, pending prcsentatmn
of the facts for our consideration, in the event that any material change occurs with -
respect to any of those facts or rcpresentatmns Moreover, the foregoing exemption from
* "Rule 10b-17 under thé Exchange Act, interpretations ‘of Rules 101"and 102 of Regilation
"M, and no-action positions taken undér Section 11(d)(1) of the Exchange Act, and Rules
10b-10, 11d1-2, 15¢1-5, and 15¢1-6 thereunder are subject to the condition that such
transactions in Shares of the Mars Hill ETF, Portfolio Security, or any related secun ties
are not made for the purpose of creating actual, or apparent actlve trading in or ralsmg or
- otherwise affectmg thc pnce of such securities. -

_ ’I‘hese excmpt:ons, interpretations, and no- actlon positions-are subject to
modification or revocation if at any time the Commission or Division determines that
~such-action is necessary or appropriate in furtherance of the purposes of the Exchange
Act. In addition, persons relying on these exemptions, interpretations, and no-action
positions are directed to the anti-fraud and anti-manipulation provisions of the Exchange
Act, particularly Sections 9(a), 10(b), and Rule 10b-5 thereunder. Responsibility for
compllance with these and other provisions of the federal or state secuntlcs laws must
rest with persons rclymg on these exemptions and mterprctat:ons

-The Division expresses no view with respec_t to other questlons that the proposed
transactions may raise, including, but not limited to, the adequacy of disclosure
concerning, and the applicability of other federal and state laws to, the proposed
transactions. :

For'the Commiésibn;_by'ihe_ _D_iviéion of
‘Trading and Markets, '
pursuant to delegated authority,

: J‘_oséphi_ﬁe"f; TaO _. g e
Assistant Director =

.Attachment
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Ms. Josephine J. Tao

Assistant Director

Division of Trading and Markets

Securities and Exchange Commission - -

100 F Street, N.E.
Washmgton, DC 20549

Morgan Lews

. COUNSELORS AT LAW

' Re: Request of Adwsanhares Trust for Addltlonai Interpretive Rehef from Rule
10b-17 and Rules 101 and 102 of Regulation M promulgated under the :
Securities Exchange Act of 1934 with Respect to Additional Fund and for
Exemptive, Interpretive or No-Action Relief from Section 11(d)(1) of the

~ Securities Exchange Act of 1934 and Rules 10b~10 11d1-2, 15¢1-5 and 15¢1-6

thereunder

~ Dear Ms. Tao:-

AdvisorShares Trust (the “Trust”) is an open-end 'mal_lagement. investment company

organized on July_ 30, 200.‘? asa Delaware statutdry tn-:st. The Truet is currently offeﬁﬁg one 'series_, -

' the Dent Tactlcal ETF The Trust plans to llSt on an Exchange shares of Mars Hlll Global

Relatxve Value ETF (“Mam Hlll ETF ”)

- Spmr_ﬁar,y _ef?revi'oﬁsly Gra-nted'_ﬁelief N

In September 2009, the Trust hsted the mdmdual shares ofa portfollo of the Trust, the

R 'Dent Tactlcal ETF (“Ongmal Fund”) on the NYSE Arca, Inc. ( ‘NYSE Arca’ ) - Prior to's'u__ch_' -

_1me, the T-rus_t ,re_ques__ted relief '_on-_behal-f of itself, the On'gm_al Fund, any national secufitie_s '
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exchange or national schrities'aSSOciation on or through whlch -'me.e)tchang'e;traded shares of |

:'the Trust (“Dent ETF Shares”) wou{d subsequentiy trade (each an “Exchange”), and persdns or
entmes engagmg in transactions in Dent ETF Shares from. the staff’ of the Division of Tradmg |

- and Markets (“Staff”) wnth respect to Rule 10b-17 and Ruie‘s- 101 and 102 of Regulatton Mi in :
connection with secondary market transactlons in Shares and the creatlon or. redempt}on of
Creation Umts (“Adv:tsorShaIes Request Letter’ ) The Staff granted such relief (“Ex1st1ng
Relief”) in the letter addressed to John.McGl'nre, dated Septernber 14, .2009 (‘*Adwsor-Share_’s

“Response Letter”). A copy of the :){dviso_rShares_Reques,t Letter and the -Adxtisoi'slhares :
Response Letter are attaehed hereto for your convenience_ All tetms ln this ]_etter are as--clle.ﬁned
in the A_dvisorShares _Reauest' and'Adﬁso'rShares Response Le_t.ters, unless othe'n;vi'se deﬁn'ed. _

herein.

The Trust on behalf of 1tself the Mars Hlll ETF and any natlonal secuntles exchange or
national securities assoclatlon on or through which the shares subsequently trade (each such market
"belng an “Exchange ), -and oersons or entltles engag:mg in 'trahsactlon's m'-shares 'Issued by the' Mars -

Hill ETF (“Shares”) as apphcable requests that the Secunttes and Exchange Comrmssmn (the 0
_ "_“Cormmsston” or the “SEC") grant exemptwe mterpretwe or no- actlon rehef from Secnon 1 l(d)( 1)_

E . of the Secunties Exchange Act of 1934 (the ‘.‘Exchange Act’.’) and‘ Rules IOb'-IO IOb'—I-7 11d1'-2?

A '1501 5 and 1501 -6 and Rules 101 and 102 of Regulatlon M thereunder; i in connectlon mth

et

B secondary market transactlons m Shares and’ the creatlon and redemptlon of Creanon Umts as’’

' -d_lscussed below.

1. See, the request lettér from W. John McGuire dated September 14, 2009 with respect to the Trust,
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The Trust will issue and coclibon e of the Mars Hill ETF.in aggregations of 25,000
Shares (“Creation -Uni‘ts”), with a mihimuni'marketi value of :é.l ,250,000. mc'mgt_ has filed a
.fegistra_tion' statement on F orm N-1A, whicﬁ has become effective, and will i\éye t_hc-éhare_é_
listed on the: N;zw York Stock Exchange Arca The Trﬂst is overseen by a bqard'lof trﬁsteé's: (the o
-‘__‘Board"’)-that will maintain thé bompdsiﬁbn .requiremeﬁts of _Séctibn 10 of the Iﬁvés’tment .
“ Company Act of _1946, as améndéd (the “1940 Act”). Th_g*Mgrs Hiil ETF has :;dop.te_d
fuzidameﬁial policies consistent with the 1940 Act and ﬁll be classified as “diversi fied” under
the 1940 Act. The Mars Hill ETF mtends to mamta,m the requlred level of diversification, and
| othcrw1se conduct its operations, so as to meet the regulated mvcstmcnt company leCI’SIﬂCathl’l
requ_i_rements of the Intcmai'Rcvenue _Code of 1986, as amended. The Mars Hill ETF will bea
: ;' fundof éxéhange traded funds (‘.‘ETFS-”) and interid; to achieve its investment objéotive by |
i.nvt.esting, both long and short, at least .'90_% of its.assets in other cxcliang_e-—traded %unds’
_ _(“Underlying ETFs”) that are r_egiétered' inv.éSﬁnenf'Compam_es_and other exchan.ge.-tr'aded
"produdts, ihcludi_ng, but not limitéd to, 'exc'l-u.mg_ertraded notes, exch_ahge-tra'ded i:_urréncy trusts

and 't:'_xcl_la_hg'e.-tr_z:td_ed'-_(-:()'Ill_Lrnodi;ie:s-pools..2 T he '.remainder.of the assets of the Mars Hill ETF,

. ‘To the extent practicable, the creation and redemption process will be identical to existing exchange traded
funds. ‘However, because a creation basket on the NSCC cannot hold-or recognize a short position, the ;
Creation and Redemption Baskets for the Mars Hill ETF will only contain long positions: Just as with existing -
ETFs, the creation basket will generally represent a pro'rata slice of the long positions in the portfolio, of an
amount and-value equal to the NAV of a Creation Unit. Oiice the portfolio managers of the Mars Hill ETF .
réceive notice that the new Crcallon Unit has been pu:chased the Mars Hill ETF ‘would i unmedmtcly sell short o
the.appropriate amount of exchange-traded funds and other exchange- ~traded products so that the Mars Hill -
'ETF will mairitain-its core:long/short portfolio divided evenly between long and short.positions. The proccss is

- reversed for redempuﬂns Upon notice of a redemption, the managers will close out the-appropriate amount of

- short positions, but the redemption basket will only contain long positions of equal value to the NAV ofthe - -

. Creation Unit. Each day the Mars Hill ETF will publish both the Creation Basket of long. only positions, as

~well.as the mdxcaﬁve basket with both long and short positions (and the value calculated evéry 15 seconds’
durmg the tradmg day will be based on the mdlcatlve baskel) The m.suumcnts used-to obtam any. addmoual
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_whi.ch may be usod_to seek additional .-er.(posu're of up ..t‘o 50“% oxp(')silre "o._r'l'tlo-p'_ o'f 1ts core
. p-oftfolio, will be iﬁvesfed in short-term money market inst;uméﬁts;' and llqmd ﬂ.ltures contracts
-and o_ther d-erivative_s.tiod-_ to bro__éd market indices. Thc_ohly ETFsm which tho Mars Hill ETF |

invests .Wili be organized in the United Statos, registered iln'dor the 1940 Act’,- listeci on an

: Exchange, and calculate their nc_t asset value (“NAV”) each ;:Iay.' In ooditioh,'al_l Un-dérlying-
-ETFs Wil-l'cither -mcet'all conditions set forth in the Equity ETF--CloSs }iélief tbﬁef . and the SIA

B _ Lctter ,or the ETV Class Relief Letter’, rcspectwciy, or will have recelved individual relief from
| the Commnssmon or will be able to rely on mdwndual rehef even though thcy are not named
_ ?pa_rties (‘-‘Prior ETFs”), except that if the Mars Hill ETF adopts a _temporary defensi've position, _- '

it may invest more than 10% of its assets in 'govement_sécﬁriﬁ'es as defined in Section

© exposure on top of thc Mars Hill ETF’s core portfoho will be mcluded in the indicative basket, but not-in the
Creation and Redemphon Basket. : : .

Lettcr from James' A. Brigagliano, Acting Associate Director, Dmsxon of Market Regulauon, to Chfford
- Chance US LLP, dated October 24, 2006. : -

% Letter from Catherine McGuire, Esq., Chief Counscl Division of Market Regulation to the Sccmtles Industry
Assomahon Derivative Products Comlmtlce dated November 21, 2005

5 - Letter. from Racqucl L. Russell, Branch Chlef, Ofﬁce of Trading Practices and Processes, Dnnsum of Market '
s Regulahon, to GeorgcT Simon; Esq Felcy & Lardncr LLP dated Junc 21, 2006, T

© % Seeeg, Lcttcr from Joscplune I Tao Assoclate Du'ector Division of Tradmg and Markets ‘to Rlchard M.
- Morris, WisdomTree Asset Management, Inc. dated May9, 2008) (“We note that we ‘have repcatedly 5
"expressed our views on Exchange Act Section 11(d)(l) and Exchangc Act Rules- IOb—lO 11d1-2; !5c1—5 and
" 15¢1-6 with respect to exchange-traded funds that are not tied to an, index. Hang stated-our views, we will no
. longer r&spond to-requests for relief from Secllon 11(d)(1) or Rules 10b-10, 11d1-2, 15c1-5 and 15¢1-6
* . relating to exchange-traded ‘funds that are not managed to track a particular index unlcss they present-novel or -
vinusual issues.”); Letter from Jameés'A.. Brigagliano, Assistant Director, Dunsxon of Market Regulation, to |
~~Michael Schmtdtbcrgcr Esq., Sidley Austin Brown & Wood LLP dated Janumy 19, 2{!06 with respect to DB
: _Commodlty Index Tracking Fund and DB Commodlty Services LLC (“[W]e note that we have repeatedly
’ 'cxpreSScd our views on Section 11(d)(I) and Rule 11d1-2 with respect.to the extension of maintenance or the -
arrangement for the extension or maintenance of credit on 'shares of commodity- hasod exchange-traded trusts
that hold physical commodities of currency or-that are public comodlty pools (“CBETTs”), in connecuon -
- with secondary market transactions. Having stated our views, we will no longer’ respond to réquests-for rehef
. from Section 11(d)(1) and Rule lIdl 2 relaung to new CBE‘ITS unless they. present novel or unusual
: msm ") : . '
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3(2)(42)(A), (B), or (C) of the Exchange Act: The other exchange traded products in which the

Mars Hill ETF invests will issué oqixity socu_ritios and be listed on an Exchange.

. The SEC staff (“Staff”) has previously issued relief identical to fint rsest bt
| aoti\.rely-monaged:ETFs-’, to.indcx-_based ETFs Which are fonds of .ETFSI_,8 as Woll as .index-l;asod
" ETFs, iistlod and traded on a national _secoritios_ exchangorwhi'ch' meet cortain:. condifioos.g The
Indci IQ Letter provided roli_ef Spc.ciﬁ'c to the funds descnbod thercm apd,'fhereforc,- .the Trust and
the Mars Hill ETF are not entitled _to__ rely (.m-.the Index IQ Lefte( for rolief. .IE.-m't_}ie_:r,. because .tﬁc L
' Mam Hill ETF is not an index-based ETF, it is not erititled to rely on the relief previo'uslj.,r providod
~ to index-based ETFs. The Trust and Mars Hiil--ETF note, however, that their proposal—the orootion
and isouanCe By an acfively—monagod investment company of shares that h}di\r_idually trade on an
'Eichange, but that can only be purchased from and redeemed with the issuing-i_-nvc.st_ment' .
company in large aggregations—is no ionger novel. The C.omnﬁssion has m the pasf— si)ptoeo Years' 3
-. 'con31dered and approved many similar proposals Some of thc index-based products for which

- reliefhas bcen granted have been tradmg pubhcly for years and the Tmst is not aware of any

. , abuses assocnated w1th them lndeod seVeral of thc mdex—basod products have been so cmbracod ": e

- See Letter from Josephine Tao to Wisdom Tree Trust, dated May 9, 2008 (the “Wisdom Tree Letter?); As -

* .. indicated below, the Board has authorized a Distribution and Service Plan (“Plan”) pursuant to-Rule 12b-1 undcr the =~
'1940 Act, but no such fee is curreritly being paid by the Mars Hill ETF and the Board has not approvod any S
payments for the current fiscal year. We understand that the exemptive and no-action relief under Section ll(d)(l’) “u

- would not be available to any brokcr-deale: that roccwed 12b-1 fees under the Plan. See SIA Letter.. .. .

v See Letter from Josephine Tao to Index IQ ETF Trust, dated March 25, 2009(the “Index IQ Letter”).

. See Eqmty ETF Class Rchcf Letter ; SIA Letter; Letter from James A. Brigagliano, Assistant Dlrcctor, -
' Division of Market Regulation to Clalre P. McGrath, Vice President and Special Counsel, American
Stock Exchange LLC, dated August 17, 2001. See also Letter from James A. Bngaghano regardmg.
Class Relief for Fixed Income Exchange Traded Index Funds, dated Apnl 9, 2007 l@ttcr from Josephme
Tao regarding Combmatlon Exchangc—traded Funds, dated June 27, 2007. : :
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| by inv_est_ors-that they afe-fouaneiy among the Highest-.vol'ume securities ‘on t_he'exc-hange_s'.:.dh-

which they trade."’

. The..Mars Hill ETF is not an index_l-_based ETF in_vestingl_iri secudties_an_ci t-ﬁerefdre is
i-tiéligible to rely on the qu'.iity ETF Class Relief Letter. Howe\rer ft wiil meet all of the criteria
of the Eqmty ETF Class Relief Letter WIth the exceptwn of Condmons 2 3 and 5; that i is; the
Mars Hill ETF is not an mdex-based ETF(condmon 5), may not hold “a basket of twenty or
.more”- securltxes (condition 2); and _1__t is pos’aible that-less than _’70%___0f the Mars Hli__l ETF _wlll be '
c_dmpﬁsed of securities that meet the rmmmum publie float and minimum average daily trading -

* volumé thr&éﬁolds under the.“aetively—'tra&ed .seeuritics;’ deﬁ'nitiém found in Regulat.i'on'M for
:exccptcd securities during each of the preweus two months of tradmg pnor to formatnou of the

relevant ETF; provided, however that if the ETF. has 200 or more secuntles then 50% of the -

The SEC has previously granted exemptive or no-action relief under Rules 10a-1, 10b-6, 10b-7,
10b-10, 10b-13, 10b-17, 11 d1-2, 15¢1-5, 15¢1-6 and Regulation M under the Exchange Act similar to that.
requested here. See e.g., Letter from Nancy Sanow, Assistant Director, Division of Market: Regulation '
to'James Duffy, Senior Vice President and General Counsel, AMEX, dated January 22, 1993. with respect to
' tradmg of SPDR Trust, Series [; Letter from. Nancy Sanow, Assistant Director, Division of Market
. Regulation to James Duffy, Senior Vice President and General Counsel, AMEX, dated April 21, 1995 -
.. with respect to trading of MidCap SPDR Trust Letters from‘Larry E. Bergman, Senior Assoclate .t
.Director, Division of Market Regulatlon to Stuart M: Strauss ‘Gordon Altman Butowsk.y, dated
.. December14, 1998 and-December 22, 1998, respectlng the trading of the Select Sector SPBR
. -_Trust Letter from James Bngaghano Assistant Director, Division of Market Regulatlon to James Du‘ffy
Senior Vice President and General Counsel, AMEX; datéd March 3, 1999 with respect to the.trading of the
Nasdaq 100 Trust; Letter from James Brigagliano,. ‘Assistant Duector Division of Market Regulation to -
Kathleen Moriarty, Carter, Ledyard & Milburn dated May 16, 2000 w1th respect {0 the tradmg of the iShares _
. Trust; Letter from James Brigagliano; Assistant Dl.rector, Dunsmn of. Market Regulatlon, to Stnart
'Strauss, Mayer; Brown & Platt dated’ September 26, 2000 with- reSpecl to the trading of the .
: strcetTRACKS@ Series Trust Letter from James Bngagllano Asslstant Director, Division of. Marlcet
~Regulation to w. John McGuire, Morgan, Lewis & Bockius LLP dated July 25, 2002 ‘with respect to the
trading of various series funds of the iShares Trust; Létter from James Brigagliano, Assistant Director; -
‘Division of Market Regulation, to Stuart Strauss, Mayer, Brown Rowe & Maw dated Octqber 21,2002 -
with respect to the trading of the Fresco®™ Index Shares Fund; Letter from James Bngagllano, Assrslant
‘Director, Division of Market Regulat;on to. Jack.P. Drogin, Morgan, Lewis & Bockius LLP dated September
25, 2003 with respect to the trading of the iShares Lehinan U.S. Treasury Inflation Protected Securities Fund
and the 1Shares Lehman U.s. Aggregate Bund Fund (each a series of the iShares Trust)
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secatifies st et b actively-traded securities thresholds(condition 3). We note, Hirwivet: that
each ETF or ot_hér gxéhangg traded pr'ddﬁc_t held by the.. Mars -I-I_;i'il ETF Iit's_'clf will have eitha;;f-zﬁet-_ -
all é_ondi-timas‘ set fo&h in .'the_-'appliicabl(.e class re-l'iefle&c;,"’og will have 'regeived individual relief
from the Conunis;.;iqn.' Accordingly, the Mars Hill ETF w-i'll' indifectly meét the conc;é:l_'ns

‘underlying Conditions 2, 3 and 5 of ﬂle"Equify ETF Class Relief Letter.

" The Mars Hill ETF diffets from index-based ETFs to the extlélla_t'-iha-,tjme Mars Hill ETF is
“éctchlS{ managed..” As -(I-iﬁcussd..b_elo;v, ﬁowevenj, -I_ik'c: the indcﬁc IQ Tﬁist,‘ the 'Mé:s-Hill ETF‘s '
pdﬁfoli6 will be fully tr:;lnsp'arent and liquid and thereby pcr;nit allbitragle.aqtivity to the same |
extent as index-based ETFS In é;ll'. other matcriél--respeCts, the Mars -Hii—li-ET-F_will 6perate in .t.he _
same manner aS'pifior ETFs. Therefore, while thele Mars Hill ETF_is ac’tively managed and is a

‘fund of funds; we do not believe that it raises any significant ﬁew_reg'ulatory issues. |

The Mars Hl]l ETF and its _Inv.es.tment Objective .

' AdvnsorShares Investments LLC (the “Managcr”) wnll serve as thc mvestment adviser to

S _-'_.the Mars HlIl ETF a scnes of the Trust The Mars Hlll ETF is sub-advxsed by Mars Hlll e

- | __\Partners LLC (“Mars Hxll”) Thc Mars Hll! ETF’s mvestnlent objecuve IS average annual

retums l.ll_CXOCS_S- of the MS_CI_ Wor-ld _Index_, ._Wlth' 'cor_nparable_. volatll_-_lt)g IThe qu_:‘stmf_:_nt'-

I See, e.g., ETV Class Relief Letter; Equity ETF Class Relief Letter; Letter from James ‘A. Brigagliano -

" regarding Class Relief for Fixed Income Exchange Traded Index Funds, dated April 9, 200? Letter from
Josephine Tao regarding Coinbination Exchangc—traded Funds dated Jtme 217, 2007 SIA Letter.’ Thcse: letters
are coﬁcchvely the ¢ Class Relief Letters » . , -
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' _ob)ectlve of the Mars Hill ETF is “non- ﬂmdamental" and may be changed upon 60 days written

notlce to shareholders

In Selectmg Underlying ETFs for the Mars Hlll ETF, Mars Hill seeks te achleve the Mars
| Htil ETF’s investment objective by takmg long posmons m the Underlymg ETFs that invest in '
- -what it believes to be the most relatlvely attractlve global regions and countnes wrthm those S

_re_gio_ns,-'and--_by-establ_islli'ng ah-'equi_valen_t _'dollar a:nourlt-of s_h,ort pdsitions in the .Unrierlszir_ig R

ETFS that invest in what it b-elieves to be the most relatively unattractive' g'Iobal'_ reglons an.d'

" countries within those reéions. Mars Hill E’l‘F .w_ill_' h_oldl-no,s-et_' -mihlmUm_ number of Underljfirrg :

ETFs or 'exchange. traded products, but_it-ex_peelts that- it will never hold less than 1_'0.lohg_-
oosltions_and 10 s.hort -posit_ions._Other than Underl-yl-ng 'ET.FS, no single holdihg wrll represent
‘more than 20% of .the zissets of Mars Hill ETF, e)rceot:ln a period when the Mars Hill ETF édo_pts
a terhporary cl_efensive position, -rluring which_the Mars Hill ETF Ima-y invest more than 20% of X 2
its assets in the securities of a smgle issuer provnded the secuntles are govemment securltles as

defmed in Section 3(a)(42)(A) (B), or (C) of the Exchange Act Mars Hlll ETF wrll hold no

R Underlymg ETFs or: exchange-traded products whose mvestment ob_]eetlve IS to eam amultlple

-,'of a partlcular mdex whether posrtrve or mverse The Mars Hlll ETF s portfollo w;H not oontam C

o _'-any Underlylng ETFS whose mvestment adwser is afﬁllated w1th the Manager

-counseLORS: AT LAW
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' Ava:lablllty of 'It'lfoi'_mht_io-n :

. Ouncacki daythe Mars Hill ETF is open (a “Business Day?),'? beforé commiencement of

-~ trading m Shares on the Exehange, it will disclose on its website the_' identities-and q_ﬁanﬁties of-tile
seeuri_ties and other essets .(eellecﬁve[y; “Portfoho Se'eurities”) held by the Mars .H_i_ll ETF thaI will
form the basis for its c_alchla’tion of net esset value (;NAV’) at the'end of the Business Day. '_fhe o
webs_it_é_ and'infoi-mation will be p_u_bliefy 'availéble at no charge. See -'alse “Salee o.f ETF Shares” |

~ below descrihing the daily disclosure of In-Kind Creation S'ec‘un'_ties and “Calculation of Intraday

Indicative Value” below.
Sales of ETF Shares

F ores_ide Fuhd_ SCI'VIC@G, LLC, a registered.b_roker-dealer under the E—xchang_e' Act and
member of the Financial Ihdustry Regelatory Au"tho'rit)’r ("‘ﬁis._tﬁbutor”) acts on an agency baﬁie as
' the Mars Hill ETF’s prmcnpal underwnter The Dlstnbutor w111 not mamtmn a seoondary market in -
Shares The Exchange will desngnate One or more member ﬁrms to act asa market maker and
-mmntam a maricet for Shares traded on thai Exchange No seeondary sa[es w111 be made to brokers

~or dealers ata concessmn by the sttnbuter or by the Mars Hlll ETF

The Mam Hﬂl ET F Wlll sell Sha.res to mvestors only m Creatton Umts through the
Dlstrlhutor ona contmuous bams at the NAV per share next dctermmed aﬂer an order m proper

L form 1s. recewed In order to keep costs. at a low level and perrmt the MaIs Hlll ETF to beas fully

2 A Buéiﬁess_Day"is any };laiy-'eq whiich the .Exehaﬁge is open for business. -



| R Morgan I_ems

- .M. Josephine J. Tao
. Tuly 1,2010

 Page10

'._in'vésted"'a's possible, Shares will be purchased in Creation Units generally in exchange for the
deposit, by the plifchascr' ofa pa-rticul'ér portfolio of securities (“In-..Kind- Creation Secuﬁties’.’:)l?
de31gnated by thc Managcr or Mars Hlll togcther ‘with the deposn or refund of a spcmﬁed cash
payment as the case may be (“Cash Component”—-oollectlvely thh the In—Kmd Creat;on -
Secmmes a “Fund Deposit”). The Mars Hlli ETF wﬂl issue and sell Shares on 'any. BusmeSs Day. |

' The NAV will be detemmned as of the close of the regular tradmg session on the New York Stock

. Exchangc Inc. ( NYSE’ ) (ordmanly 4 00 p-m. Eastem tlme) on each Busmess Day

L

' The Trust expects that the -In-Kind Creation Securities will generally cbn.s.ist ofa p}-o
' rata basket of the long positions in Underlying ETFs held in Mars Hill ETF's portfolio."* The
Cash Component will be equal to the difference, if any, between the NAV per Creation Unit and -

~ the market value per Creation Unit of the In-Kind Creation Securifies.

In order to defray the transaction expenses, mcludmg brokerage costs, that will be mcurred
by the Mars Hill ETF when investors purchase or redeern Creanon Units, it will 1 1mpose purchase |

: _'_'or- red_gmpt;on_trans_actm,nfccs ( "_l‘ransac_tlon F.ees ) to.be bo_r_nc only by. .such 'pull?c_h;_lsc,r_s.orl n

Creaﬁon Units wnli be aggregatlons of at least 25 000 Shares The Trust reoogmzes that

7 each Share is. ISSucd by an mvestment oompany and accordmgly, the vaUISltIOH of 311Y Shafes bY -

‘ _'.an-i'nvt_as__tmcnt-cqmpany, -whether- acquired from the Ma,rs‘ Hill ETF or m.t_hc _seoondary m-ar_kct, will -

3 The Mars Hill ETF réserves the right to require Creation Units t6 be purchased for cash.

' COUNSELORS. .A'l‘ |.4w .
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be subject to the restrictions of Sectxon 12(d)(1) of the 1940 Act except as pcrmntted by an
cxemptwe order that pcrrmts mvestment companies to mvest in the Maxs Hlll ETF beyoud those

'llmltanons. 1s

Bank of New ?ofk Mellon (the .“_Custo_d_i'an’.’) will be the Ma_rs,ﬁiﬂ' ETF 5 oustodiah'

‘and, in coosu'itation with tho Mah'aget andiMa'rs_ Hill, v&_’ill,.throug;}:'l‘ the _fétcili-tips of the National
Séci_nities'ClehIirig Corporation (the “NSCC” : make available on each !é-ustneSS'Day, o
immedihtely prior to the oporling of tr_adir;_g-tm the Exchange, a _ltst of the names and the requir-_cd

| mix_nber of shhres of each In-Kind Cfoétton Security inoluded in the curreht F Um;l Dcpo_s.it_ (based
on information at the end of the previous Business Day) for 'th_f_:.M-a_rS H-i‘li"-ET_F. Such Fund -
Deposit will be applicable, s-tlbjcot to any a-djostmeﬂts. as éicscn'bed. bélow’, in o;dcr to {_’:'[."foct;_ . |

. Purchas.es. of Creation Units until such time as the next-announced Fl..lﬂ-d. Déposit coﬁlposition is

~ made a\taxlable In the same manner, the Custodlan also will make available the: prevlous day’s

Cash Component as well asthe estimated Cash Componcnt for the current day

| Creat,lon Units may be pufchascd through orders placed to the Dlstnbutor through an-
I“Auﬂtmnzed Partlmpant” wh.lch 1s elther (Da “Part1c1pat1ng Party,” ie,a brokcr—dealer or other _

.- ) partlmpant in the Clearmg Procoss through the Contmum:Is Net Settlcment System of thc NSCC
o clearmg agency that 18 reglstered w1th the Comnusswn, or (2) a DTC Parﬁcnpant, wluch m -

- elther case has execu_ted an a_greemcnt'thh_ the Dlstn-huto,r, wlth respectto crgatlons and._- -

¥ As relevant, Section 12(d)(1) would prohibit the Mars Hill ETF from purchasing more than 3% of the .
- 'outstandmg voting stock of one Undcrlylng ETF, ailocatmg more than 5% of its total assets to orie Underlying” - -
'ETF or 10% of its total assets to all Underlying ETFs. However, the:-Mars Hill ETF may invest in Underlying -
. ETFs which have received exemptive orders that permit Underlying ETFs to'sell, and the Mars Hill ETF to
'+ invest, m those Underlymg ETFS bcyond the limitations in- Scctlon 12(d}(1) set forthm the prior senteuce '
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~ redemptions of ICr‘ea'tion-_Urﬁ.ts _(“Pei'tic'ipent'A'g_re_ement.’..’). An investor does not ha_v'e tobean
Authofized 'Participant but mu-st place an ord'ei' thtough, and make eppwpﬁate_ amihgements
“with;, an Aut.honzed Part:c:lpant. ‘The: Dlstnbutor will be reSpon51bIe for transmlttl ng orders

to the Mars Hill ETF. Authonzed Partlmpants makmg payment for Creatlon Uruts placed

through the Dlsmbutor must either (1) initiate mstructlons through the Contmuous Net

_Settlement System of the NSCC as such processes have been enhanCCd to effect purchases ._
and redemptlons of Creation Units (the “Clearmg Process”) or (2) dep031t the Fund Deposﬂ;

with the Trust “outside” the Cleanng_ Process through the facilities of D’.I“C.as descnbed- in the

SAL

All orders to create a Creation Unit must be received no later than the close of the regular
trading session on the NYSE (ordinaﬁly 4:00 p.m. Eastern time) (the “Closing Time”) on the
- date such order is placed, -asldescﬁbed' in th'_e”Participant Agir_eement, in order for c'reatiou5bf -
Creation Units to be effected based on the NAV of Shares, as next détermined on such date. -
: _ Reii'empti()n o_f. -'_Sh_ares R
Beneﬁc1a1 owners of Shares must aceumulate enough Shares to oonstttute a Creation "

- Umt in order to redeem through an Authorlzed Partlclpant Creatlon Umts wnll be redeemable L

- at the NAV next determmed aﬁer recelpt of a request for redempnon by the Mam H111 ETF

EN 'Shares generally wﬂl be redeemed in Creatlon Uruts in exchange fora parttdhlar portfoho of

securltles '6(“111 Kind Redemptlon Securitles”) The Trust wnl—l red-ee_m S‘ha-res o-f_ t_he e

| L '_l'he Mais Hill ETF I'CSCI.’VC:':SI the right to redeem Creation Units for cash. '_ T
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Mars Hlll ETF on any BusmeSS Day Cons;stent wzth the prows:ons of Sectron 22(e) of the :

1940 Actand Rule 22¢-2 under the 1940 Act, the nght to redeem will not be susPended nor - |

- _payment upon redemptlon delayed except as prowded by Sectlon 22(e) of the 1940 Act

' Redemption requests must be r'e‘ceived by the Closing Time on a given Busin‘ess’Day to be-
redeemed that day The Custodlan, through the NSCC will make avallable 1mmedtately prior to

_ | the opemng of business on the Exchange (currently 9: 30 am. Eastem time) on each Busmess |

-Day, the list of In-Kind Creatton Secuntles (the “Creatlon Llst”) whrch w1il be apphcable toa

.purcha-se z_md the list of In—Kmd Redemptlon Secuntles (the '“R_e-_demptlon Lls't”).lthat wtll be
eppl'icable (each subject to possible arhendment or correction in light of an admini.s.trative error in
compllmg the Creatlon or Redemptlon Ltst) to redemptlon requests received in prOper form 0r1 K

that day. In some mstances the Creatloa List may differ shghtly from the Redemptlon Llst_ The -
I’n_med Creation Secunttes_ and I_n-Kmd Redemptlon,Secunnes may differ as a _re_s_ult of |

revisions to the Mars ._ Hill ETF's portfolio or as a_result-of corporate actions.

The Mars Hlll ETF wnll have the nght to make a redemptlon payment in cash, m-k:md or a.
mbmatlon of each, prowded the value of the payment equals the NAV of the Creatlon Umt .
: -' | 'bemg redeemed The Trust currently conternplates that, unless cash redemptlons are avatlable or . '_L _' _:
Spec1ﬁed for the Mars H:ll ETF the redempt:on proceeds for a Creatton Umt generally .

R Wlll conswt of In—Kmd Redemptlon Secuntles plus_ or m_mus_,a “C_ash Redempt_;mn_Amount__’.’. '

7'~ The Mars Hill ETF will comply with the federal securities laws-in accepting In-Kind Creation Securities and .
B satlsfymg redcmptlons with In—Kmd Redempuon Securmes mcludmg that the In—Kmd Cre‘at:.on TN
Securities and In-Kind Redemption Sécurities are sold in transactions that would be exen‘Apt fmm registranon
under the Secuntles Act of. 1933 as amended (thé “Securities . Act ). :

z.." “The Ma.rs Hill ETF reserves: the nght to redeem Creatl,on Units for cash
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~as the case may be (oollectxvely, “ETF Redemptlon”) The Cash Redemptlon Amount IS

-. cash in an amount'equa-l. to .the difference between the NAV of the Creetlon .Umt._bemg e

. redeemed and the market uaiue of the ht-Kind-Redemption Securxtles A redeemmg im'(estot wjll

~ pay’ Trans.éctitm Fees calculated in the same manner'!as Trans'aetiorn Fees payabt'e in connection
' Wlth the purchase of a Creation UmL To the extent that any amounts payable to the Mats Hlll

| ETF by the redeemmg mvestor exceed the amount of the Cash Redemptlon Amount the mvesfor -

will be reqmred to deliver payment to the Mars Hill ETF. |

Deposito_r.y- Trust Company'

DTC serves as securities dep031tory for the Shares The Shares may be held only in
.book—entry form. DTC, or its nominee, is the record or reg13tered owner of all outstandmg
Shares;-__Beneflcxal ownership of Shiares will be shown on the reeo_rd's,of DTC or its participants o
(“DTC Participants”). (i.6., securities otokers and deaters, ;bnnke;.htlét éomoanies, clearing’
-oorporations and certain other o‘rganizations), some of whom_ (enoJOr their repreSentatives)

- own DTC Beneﬁ<:1a1 owners of Shares are not entltled to have Shares reglstered in thexr B |

Lt I":"_names, and wﬂl not recelve or be entltled to reeewe physncal dehv'ery of certlﬁcates -' wiw

Accordmgly, to exercise any rlghts asa hoider of Shares each heneﬁolal owner must
B rely on thc procedures of (1) DTC (ii) DTC Partxcxpants and (m) hrokers, dealers banks and .

trust compames that clear thnough or mamtam a custodlal relatlonshlp w1th a DTC PamClpant

i elthcr dlrectly or- mdlrectly, through wluch such bencﬁcxal owner holds its mtercsts
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' Calculaﬁo‘n of Intraday Inldi'cative Value’

" The Exchange or other market mfomlatlon prowder vvll! dnssemlnate every 15 .seconds
throughout the tradmg day through the facilities of the Consohdated Tape Assoclatxon an
amount (the “IIV’ ) representmg ona per.Share basrs, the sum of the current value of the '

._fIn.—I.(ind Creation Securiti_es' and the estimated Cash .Componen_t.. The Trust. 1s not -
| in.vo!ve_d in or res ponsi_ble_ for the caiculation or disserninati_on of any such amount and -

makes no warranty as to its accuracy.
_ The Trading Market

The Shares will be hsted and traded on the Exchange Shares will be freely tradable on the
‘Exchange throughout the tradmg session. The price of Shares tradmg on'the Exchange w111 be -
based on a current bid/offer market. The tradmg mark‘et on the Exchange affords investors the
opportumty to assume and. hqurdate posmons in Shares at thelr drscrehon pemnttmg them to take
advantage of pnces at any trme durmg the tradmg day Thls combmatxon of mtraday llqurdlty Wlth

N - :'-the Creatron Umt purchase and redemptlon features createc potentlai arbltrage opportumtles that,

o 'm tum, should and lustonca]ly have proven to rmtagate pncmg mefﬁclencus Indeed the Iugh

degree of hlstoncal and expected correlatron between E’I‘Fs NAVS and the1r share pnces contrasts

5 w1th the case of shares of eiosed-erld eqmty ﬁmds whlch not havmg the ablhty to create and

.-_'redeem at the fund level, typrcally trade at a rnaterlai dlscount (or premlum) to thelr underlymg

~“TNAvs
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Thc arbitrage mechan-_i'sm.will be facilitatetl- b.y the transoarency of the Mas Hlll ETF’s

_portfollo and the avallablhty of the v, the llquldtty of its Portfolio Secuntres and the ahlhty to -

access those securities, as well as the arb1trageurs abrlrty to create workable hedges Further the :

Mars Hlll ETF wrll solely invest in liquid securities. 'As dlscussed above there w;ll be drsclosure '

_. on each Busmess Day of the Mars Hlll ETF’s Portfolio Securities and the HV will be o

| drssemlnated every 15 seconds throughout the tradmg session. The Mars Hﬂl ETF wrlevest in

'.Portfoho Secunttes with hquxdrty levels that will facilitate an effectlve and efﬁcrent arbitrage -
mechanism and the abil_ity to crea_te work_able hedges. For these reasons, we' expect arbitrageurs

to be able to take advantage of nrice variations between the Mars Hill .IETF’IS_' ma_rke_t price and its -

NAV. Thus,- we expect a__close alignment between the market price and the NAV.

We believe that, like the funds in the Index IQ Letter, the Mars Hill ETF will not present
any new issues with respect to the exemptions which allow for currént index-based ETFs to
redeem their shares-only‘ in _-Creation Units. While we recognize that the potential for more F

significant devrahons between a secunty‘s b1dfask prlce average and NAV exlsts wnth actlvely- -

" 2t managed ETFs, such devrahons shouid rlot anse here because the Mars Hlll ETF 's portfollo

'- Tholdmgs w111 be fully transparent. 19As noted prevrously, on each Busmess Day before ': -

: s commencement of tradmg in Shares on the Exchange the Mars Hlll ETF w111 th*sclose on 1ts

- Web31te the td_entmes and quantlt_les of_ _the Portfollo Securities and o_ther assets h_eld_- by it that will -

.. TheBoard has authonzed a Plan pursuant to Rule 12b-1 under the 1940 Act, but no such fee is currently

: being pand by the Mars Hill ETF and the Board has not approved any payments.for the current fiScal year, We
believe, if such fees are pmd in the fumre ‘that such payments would not create more than: de minimis .
addltlonal deviations between tlie NAV and the uxarket pnce of Shares . -
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~ form the basis for the ca.lculation‘of NAV at the’ end 'of the Busi.ness Day. The web's"r.te.'and' '
mformatlon will be publicly. avallable at no charge Under accountmg procedures followed by |
the Mars Hrll ETF trades made on the prior Busmess Day (“T”) will be booked and reﬂected in
: _"N-AV on the current Business Day (“T+1 ). Accordlngly,--'th'e M’ar-s Hill ETF wr[l be ab-le to
" dlsclose at the beginning of each Busmess Day the Portfoho Secuntles and other assets that wrll
form the basrs for the NAV. calculatlon at the end of the same anmess Day, whether or not. the |
) Manager or Mars Hill makes trades for the portfolro donn'g that' Busmess Day. Smce- market
particrpants will be aware at all times of the Mars Hlll ETF s P.Ortfolio"Securiti'e's ahd-other aSSets
.held by -i't.'that ntill form the basis for the NAV cal'cnlation, the risk of significant dehiation

. between NAV and market pl_‘ice is similar to that which exists in the case of index-based ETFs.
Rule 101 of Regulation M

.. Subject to certain enumera’t_ed exc_eptions, Rule 101 lof Regulation M prohibits a
“distribution participant ”in cormect’ion With-la distri-btltion ot' securities, from biddin’g for of'
_purchasmg, or from attemptmg to mduce any person to bld for or purchase a “covered secunty” o
= dunng the appllcabie restncted penod “Drstnhunon partlc:pant” 1s deﬁned in. Rule 100(b) to _
: lnclude an. underwnter or’ prospectlve underwnter ma partrcular dlstnbutron of secuntles or
B any broker dealer or other person who has agreed to partleipate o-r 18 partxc;patmg in Such |

iy .dlstnbutlon We note that Rule IOO(b) of Regulatlon M deﬁnes “dlstrlbutlon” for purposes of

" e, such Rule as an offenng of secuntles whether or not subject to reglstratlon under the Securlttes 3k

o Act, that is dlstmgurshed from ordmary txadmg transactlons by the magmtude of the offenng

- md the presence of spemal sellmg efforts and selhng methods
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- We undexstand that whlle broker—dealers that tender In-Kmd Creatlon Secunttes to the
Trust through the Distributor in return for Creation Umt(s) of Shares will not be part ofa |
syndicate or selling group, and no '_brolc_er-dealer will receive _fee_s, oomnn_ssm_ns or other _
: 'remu'neration from the 'I‘-rﬁst' or the Iji's'tﬁbutor for the sale of 'Creat"ion Units tinder cc'rtain '
clrcumstances they could be deemed to be an underwnter or “dlstnbutlon part1c1pant”

those terms are deﬁned n Ruie 100(b)

_The Trust respectfully requests that the Co‘mnl-issien or Staff. _gr'an_t exemp_tive, _intet-preti\f_e
" or no-action relief from Rule 101, as discussed below, to permit persens_- participating ina
dishibutien of Shares to bid for or purchase, or engage in ethejr seC'ondat;-y market_‘transactidns- in,
such Shares during their participation in such distribution.

Parag;raph (c)(4) of Rule 101 exempts from its appllcatlon inter alia, redeemable

' secuntles issued by an open-end management investment company. (as such terms are used in the

1940 Act). The Trust is reg:lstered asan open-end management mvestment company under the

- 1940 Act However the mdmdual Shares are not redeemable except m Creatmn Umts Due to the IR

. 'redeemablhty of the Sharee i Creatnon Umts there should be httle dlsparlty between the Shares |
: maxket price and their NAV per Share Accordmgly, the ratlonale for exemptmg redeemable
- lsecunties of open end management mvestment compames from the apphcatton of Rule 101 i3

equaliy appllcable to the Shares Although redemptton is subject to the mjmmum oondmon of

L ._ - tendenng 25 ,000 Shares (l e., a Creatton Umt) the Trust is mtended to functlon llke any other

- = - open-end fund ‘contmuousiy-.offenng tts shares. It is in reco gmtl_on of the spemal nature _of _

mch offerings that op_'en—.end- management investment company and unit investment company
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seeuﬁties;are e;cempted under paragraph (c)(4). Withont such an exe__ml_:.)t.ion,.. they oouldrlot '
- o_perate as intended. In view _of‘the foregoing, the Trust requestsl-that_’the Staft' 'oonﬁnn.tha't asa
~_result of registration of the Trust as an open-'end .management _inﬁestmént company and the - |
| -redeemabte nature of tl1e Shares in Creation Units, transactio'ns in the Shares .woti-ld.he' exempted--

from Rule 101 on the basis of the exception eon_tain'ed in i)aragraph_' (©)(@) of sueh_Rule.

_The pnrpose of Rule It)l' is to prevent persons fro_m_, cOndiﬁontng the lm.ar:ket to f_acihtate a
distﬁbution. Creation Units of Shar'es may be created, and Shares inl- Crea'tion.Unit‘s rnay be -
I' '.redeemed m—kmd atNAV, on any Business Day Holders of Shares also have the beneﬁt of
mtra—day secondary market lqu.Idlty by vn'tue of the Exchange hstmg Thus the secorn:lary
market prlce of Sharcs should not vary substanttally from the NAV of Shares. Because of the -
rede_emability of Shares in Creation Units, eou_pled'with the Op_en—ended nature of the Mars Hill -
ETF, any s_igniﬁ'cant disparity between the market price of ﬂle'_-Sharee ‘and NAV should be
~ eliminated b’iy arbitrage activity. Because their NAV is -largel-y.de-ter-m;med based on the miarket |

| -value of thc Portfolio Secuntles nerther the creatlon nor redemptlon of Shares nor purchases or

it _sales of Shares in the secondary market, w1ll 1mpact the NAV and sueh transactlons should not

e -'have a mgmﬁcant xmpact on the markct value of Shares s

| The Trust also' respectﬁtlly'requests rel-ief ﬁ'forn the hmvisions 'of 'Rule 101 to'-'th'e eicteﬁf ‘
g necessary to pemut persons or entities that may be deemed to be partmpahngm the dlsttlbutxon of.-'

' the Shares or a Portfolxo Secunty of the Mars Hlll ETF to tender Shares for redemptlon in Creatlon. _ |
' .. .Umts and to receive as part of redemptxon proceeds the In—Kmd Redemptlon Secuntles of the _‘

| \dars Hrll ETF.
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The 'i‘rust requests in ﬂ]’i.S'regerd. .that the"Staf’f eonﬁrrn tha"t thetehder IOfI the S.hares.to 'the' o
'Trust for redemptlon and the recelpt of In—K_md Redemptlon Securities upon redemptlon does not.
' constltute a bad for, or purchase of, any of such secuntles for the purposec of Rule 101 or
altemenvely, that the ComlsS‘f’“ or Staff grant exemptwe or no-action r_e_l_lef to the ext‘ent—.
necessary to permit redempttons of Shares for' In-K.md Redemption Securities as:' deeeﬁbed ahove. !
Red,é:_ntption entails no sepa_:ate bid.f._o.r_ any of the I.n-Kj'nd Redethption_Sect;ﬁties.'Ahsent |
_ unusual circumstances, the Tri;st will hot pufe_hase Ih-an‘d-Redemptiojn_Secl.lrities in the |
secondary market to fulfill a redemptlon request Therefore, redexhﬁti:one of Sheree g_ahnot.bc
expected to affect the marhet' p_ffce' of the. In-Kind Redefnp_ti-on_' Securmes T_he Trust belietres.
that the purchase of [n—Kind Redeil_iption Securities, while.engaged_ m e’_dis;t}-._ibution w1th teepeci :
to such s-eeﬁﬁties for the putpose of acquiﬁng a Creetion. Unit aggregation- of Shares e'houid be ..
exempted from Rule 101. The purpose of Rule 101 is to prevent persons from condmomng the
market to facilitate a distribution. Apphcatlon of Rule 101 in this context would not further the |

| ~ anti-manipulative purposes.underlying the Rule.

1[1 view of the lack of any specnal ﬁnanenal mcentlve to create Creatlon Umts

e o combmed w1th a predlctable Iack of any meamngﬁ.ll potentlal for the 1ssuanoe and the

: SCconda:y market tradmg of the Shares to- atfect mgmﬁcantly Share pricmg, appheatlon of -

: _'-' Rule 101 to a broker—dealer or other person who may be pa:ttmpatmg in a dlstnbutxon or ‘ N
'. | broker—dealers or other persons m thelr creatlon and redemptlon acttmtles, tn thelr day-;to-day I

' _ordutary busmess of buymg and sellmg secuntles and the Shares may undenmne ﬂle -

potentlal beneﬁc;al market effect of Share tradmg

COUNSELOKS AT LAw
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Rule 102 of Regulation M -

The 'I‘rust also requests that the Comrhlssmn eenﬁrm that as a-result of reg:lstratlon of the : ..
* Trust as an open end management mvestment company and the redeemable nature of the Shares
in Creation Units th‘at for the reasons prevrously stated under our re'quest vr'lth respect to
: .the exemption under Rule 101(c)(4), transactlons in the Shares would be exempted ﬁom Rule |

102 on the bams of the ex«:eptron contamed in paragraph (d)(4) of Rule 102

Altemattvely, the Trust respectfully requests that the Comrmssu‘)n grant an exemptlon |
under paragraph (e) of Rule 102 to such effect. Apphcatlon of Rule 102 in this context would

not further the antl-rnamptllatlve purposes u_nderlymg the Rule.

The purpose of Rule 102 is to prevent persohs from mahipulati_n_g‘ t_he" price of a secu-rity
during-a dist_ﬁbat‘i_en arrd te p_reteet the‘integrity of the -offei-_ing process by prohibiting a'c'tivities
that coul.d artificially inﬂuenee the market for that particular secuﬁty. For the reasons des_er-‘i_hed '
in eenhection w-ith-the requested Rule 1‘01- reli'ef redemption'trahsaetiehs and secendary B
| ',_'-}._' market traasactmns in the Shares are not vxable rheans to mampulate thel pnee of a secunty m i
the Mars Hlll ETF’S portfoho clurmg a dlstrl’outlon of such securlty The Trust wnli redeem :
'- .’the Creation Umts of Shares at the NAV of the Shares Although the Shares wrll be traded on
:."the secendary market, the Shares may only be redeemed in Creatron Umts Thus, the Trust
'.':'lbeheves that the redemptlon by the Tnlst of the Shares at NAV in c0n31derat1011 pnncrpally for e
.- 'In—Kmd Redemptton Secuntles does not mvolve the abuses that Rule 102 was mtended to o

~ prevent.
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" Rule 10b-17

Rule 10b- 17 requrres an 1ssuer of a class of publlcly—traded securrtles to’ gwe l'lOthe of :
~ certain sPeclﬁed actions (e g., dividends, stock spllts nghts offenngs) re[atmg to such class of
secu_ntles in aceordance with Rule lO_b-l?(b).‘ Paragraph (c) of the Rule, ho_wever, states that
 the Rule shall not _api)ly to redeemable sec_l.ui.ties issued by open.-.end investment companies |
and rmit ihvest__m_ent trusts registered under -the 1 940 Act.m Except for -the' fact _that redern'ptioh'-

_ '. 'is subject to the miaimum ccndit-ion'of'tendeﬁng 25;000 Shares, the Trust'is ihtended to . |
functlon like any other open-end fund corrtmuously offermg its shares [tisin recogmtlon of
I'the foreg_oing_th_at the Division of Investment Manag'erhent issued an o_rder- _pemii—tting the Trust ) .
to fs_sue shar.es vr'ith limited rede'emabiliry while _s_'ﬁll treating t‘h.e.- __Triist like any ot_helj cpen—'end-
'investmenf ccmpany. In addition, compliance' with Rule 10b-17 would be impractical in light

| of the nature of the Mars Hill ETF. ThlS is because it is not possﬂnle for the Trust to aocurately

' _. pro_]ect ten days in advance what dividend, if any, would be pald ona pamcular record date
Therefore the exemptlon under paragraph (c) of Rule lOb I? which covers open—end
- I.-mvestment compames w1th fully redeemable shares, should be appllcable to the Tmst o
Sectlon ll(d)(l) of the Securltles Exchange Act of 1934 and Rules Iﬂb—ll} 11d1-2 IScl—S
y _and 15c1 6 thereunder . , .
| The AdwsorShares Request Letter did not seek rellef from the above referenced ,I

. prowsmns based on our understandmg that the Tn:st could rely on the genenc rehef from these .

2. Sees_upﬁi note 9.

s Sge-sapra note 9.
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provisions provided in the Wisde'mTree letter. BeeatlSe we now iindefstand that tha't'geneﬁc relief |
- was not avallable the Trust is requestmg rellef from thr:me prowsxons pmspecnve[y on behalf of

" the: 0ng1nal Fund and the Mars Hlll ETF 2

Rule l_Ob—I 0
" Rule 10b~10: requires a. broker or dealer -ef;fectihg a"transaetib'n-in a security fora |
~customer to ;gwe or send wntten notlﬁcatlon to such customer d:sclosxng the mformatlon
| specnﬁed in paragraph (a) of Rule 10b- 10, meludmg the 1dent1ty, pnce and number of shares-or
| umts (or principal amount) of the s_ecunty purchased or _so_ld. The Tr_us_t requests that_ the -
Comhission g;rant an exemption from Rule _1-Ob-IO;-a's.diseus'se'.d.'beIew., with respect to the
creation (i.e., issuance) or redemption ef Creation Umts The Trust 1s not -reqnestin'g exemptive
or interpretive relief from Rule 10b-10 in connectibn w1th pur_ehases' and.'sales of shares of the -
Mars Hill ETF or the Original Fund i_'n.the _secendarj; _rnarket.' |
. 'Th"e Trust bropres-th-at- broker—dealers br other persons acting for their ctls-torn'ers in
either purchasmg or redeemlng Creatlon Umts of the Mars Hill ETF or. the Ongmal Fund be
: | -.jpemntted to prowde such customers W“tth a statement ef the number of Creatlon Umts created or. -
- redeemed w1th0ut prowdlng a statement of the ldentlty, number and bnce of shares of the In— .
_ 'K_md Creatton Secuntles or In-Kmd Redemptlon Secuntles The Creatlon Llsts and the .
i Redemptlon Llsts for the Mars Hlll ETF and the Ongmal Fund wxll be made avallab}e by the -

Custodlan or the Adv:ser through the NSCC 1nnned1ately pnor to theoPemng of husmess on - o -

2 Reprwentatmns in this request concermng the Ongmal Fund are in addltmn to those represen!atmns madein -
the AdwsorShares ‘Request-Letter, which are mcorporated into this letter by referenee : -
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the Exchange 6_1_1 cach Business Day. We 'antic_i;ﬁa,te’ that any institution 6_1‘ broker—.(-ieal"cf :
engaging in creation or redemption transactions 'Wou_ld have done so only with knowledge o_f the
compositib.n of the appiicable_ securities, so that '_épc;'ciﬁc information in the Rule 10b-10
ndtiﬁéatibn W_ould be redundant.

The Trust agrees that any exemptive relief under Rule 1(_)b'—1(5_with respect to cteatipn_é '

an'd.'red;ernptiolns will be subject-to :t'he following conditions:

_(l) Conﬁr_mafion statements 6f creation and-rcdcmpti_Qn'tlra'J_ls.acti-ons .f_Or the Mais Hill _
ETF- or the Original -Fﬁnd ﬁ:ill c‘ontaiﬁ- all of the infqnnatiq"n s_pééiﬁed"i_n-.;ia'ragrgﬁh (5) |
of Rule. fﬂb-lﬂ other th-aﬁ ident_ity’, price, and .-Illumber of shares of caé:h_. i-ndi\.ﬁdual,
s_ecurii:ies constituent o.f..'t'he 'Cré_ation List or the Redemption List tendered or rccl'eivcd
| by the i:us.t_ome'r. in the. tra-nsé.ct.ion.;l

(2) Any conﬁrmation staterﬁent of a c.r'eatilon.or tedemptién transaction fbr the Mars Hill

| ETF or the Ongmal Fund that omlts the 1dent1ty, pnce or. number of shares of cach

K mdivtdua] securmcs constltuent of the Creatxon Llst or thc Redemphon Llst wnll )

' Lcontan-l a statement that suoh omltted mfor.matlon. w1ll bc prowdcd to the customer
o upon request'land‘- | | ‘ | B
I. _' =(3) All such rcqucsts wﬂ! be fulﬁlled ina tlmely manner m-accordance with paragraph (c) |

" ofR,ule IOb 10.



o L | Morgan Iew1$
Ms.-.Tdsephiﬂe_J.'Tao_ '. " &S = § " . | coussztaas AT LAW:
Page 25

Sectlon ll((ﬂ(l) Rule Ildl 2

Sectlon 1 l(d)(l) of the Exchange Act generally prohlblts a person who is both a broker EE
. and a dealer from' effectmg any lransactlon in whlch the broker-dealer extends credlt toa

customer on a'ny' secunty- which was p‘art of a new issue in the dlstnbutlon of whlch -he

- partlcxpated as a member ofa sellmg synchcate or group: wnﬂun tlnrty days pnor to such

'transactlon Rule 1 ldl =2 provxdes an eJ(emptlon from Section 1 l(d)(l) for secuntles 1ssued by a
- registered open-end investm’ent compan_ly or unit investment trust with_ reSpect to transactions by
a breker—d’eal_er who extends credit on such security, provided the person to whom credit has

- been extended has owned the security fbr more than thirty dsys. =

- The Trust hereby requests that the S't_af’f, consistent Wi_tﬁ_and scbj ect to the same
conditicns as the 'I{ndex -iQ Lett'_er,. provide relief under Section 1 I(d)(i) and _Riﬁc__'l 1d1-2. The |
_ Trust believes that a;iplication of the ﬂ]irty-dsy restrictio.n. in Rule 1 1d1 -2 te broker—deelers
_ ,engagmg exciuswely in secondary marlcet transactlons in Shares or shares of the Ongmal Fund
tad does not further the purposes of Sectlon 1 I(d)(l) or Rule lldl-2 The only compensatlon a I
- _'bmker-dealer W1Il recelve for represenlmg a. customer in purchasmg Shares or sharcs of thc _' .

' Ongmai Fund is the comm1sswn or asset- based brokerage account fee charged to 1hat customer -

. '-_.'23 S Appllcants note that broker-dealers. that engage.m both creation of Creation Utiifs of shares 'cf- the Mars Hill
' 'ETF or the Original Fund and secondary market transactions in- such sharesaﬂd that meet the ;equucments
of Rule 1 ldl 1 may be covered by the exemptions provnded in such rule : : ;
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k which in all l-ikeli'hocdf_ is the same compensation the 'Brcker'-'dealcf- would receive in connection
-~ with any stock purchase by a customc'r-.-_' Thcfc is no special financial incentive to a broker- -
. dealei’_, other than the broker-dealer's :rcgt'llar connnisSion-, to ehgagc in secondary market

transactions in Shares or shares of the Ori ginal Fund, either as principal or atgént.

" Rule 15¢1-5and 15¢1-6

'Rulc 15¢c1-5 reqhires a brokcr.or dealer ccntrollcd by, co'ﬂt'mll-ing, or urider- cox'nincn _
contrcl with, the issuer ofa security who mduccs the purchase or sale bya customer of a
N 'secunty, to disclose the cx15tcncc of such control bcfore entering into -a contract W1th or fcr such |
-customc_r for the purchase or sale of such security. R_ulc 1_5c1-6 requt_res a broker or dealer to - .
send a custotncr written notification of its patticipation in the pﬁ_inary or secondary distribution
of any security in Which it effects..any tracsacti.qn m or fOr.s_-u_ch'cus_tci.ncr's account or indilces_

: _?ﬁe purchase or sale of such security by such customer.

Thc Trust believes that disclosurc bya brokcf-dcalcr ofa contrcll-relaticnétlip With the -

1 _-_'-_- ..1sstzer of a Portfoho Sccunty or of a parhc:patlon m thc dlstnbuuon of a Portfoho Secunty would
' "ntlt)ose an unneccssary and unjustlﬁablc burden on broker—dealers engagmg in transactlons m ‘

,"sharcs of the Mars HIH E’I‘F or Ongmal Fund for thelr customers 'I‘here is no rcallstlc potentlal |

: for mampulatmg the market prlce of a Poxtfoho Secunty by transactlons in shares of thc Mars

- . H111 ETF or Orlgmal Fund Appllcatlon of thc mlcs could advcrscly affcct the attractwencss of .

'_ Shares and shares of the Ongmal Fund to broker—dealers and ﬂlercby affcct market hqmdtty of

t_hc Mars Ht-'ll’_ETF or Ongmal Fund sharcs. The Trth_t, thcrcfo_re, requests the Staff to grant no—

CDUNSELO[S'AT !..AW e .
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- aétion relief f_r(_).m ap_plic_at_ibn of the rules with respect to creations and 'redemﬁfions of 'Ith.e' Mars
Hill ETF or Qﬁginéll F._uhd shares and éecoﬁdary market transactions therein. . -
- Conclusion |

Based on the forcgomg, we respectfully rcquest that the Comn'ussmn and the Staff grant

the rehef requestcd herem The fonns of relief requested are substantlally sumlar to those actxons
that the Gomn‘nssmn and tl;-le Sl:aff have taken in similar clrcum'stan'ces ‘most nota'bly in the

B Index IQ and Wisdom Tree Letters If you havc any questlons please cali me at (202) 739.5654

or my colleague Michael Berenson at 202.739. 5450

Sincerely,

W. John McGuire

cc: Brad.lé.y Gude -

~ Michael Berenson -



