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December 13, 2018 

 

 

 

VIA ELECTRONIC MAIL (IMshareholderproposals@sec.gov) 

 

U.S. Securities and Exchange Commission 

Office of the Chief Counsel  

Division of Investment Management 

100 F Street, N.E. 

Washington, D.C. 20549 

 

RE: RMR Real Estate Income Fund  

Securities and Exchange Act of 1934 

Omission of Shareholder Proposal Pursuant to Rule 14a-8 

 

Ladies and Gentlemen: 

We refer to our letter dated December 10, 2018 (the "No Action Request"), 

pursuant to which we requested that the staff (the "Staff") of the Securities and Exchange 

Commission (the "Commission") concur with our view that the RMR Real Estate Income Fund 

(the "Fund") may exclude the shareholder proposal and supporting statement (together, the 

"Proposal") submitted by Matisse Discounted Closed-End Fund Strategy (the "Proponent") from 

the proxy materials (the "Proxy Materials") to be distributed by the Fund in connection with its 

2019 annual meeting of shareholders. This letter supplements our No Action Request.  

This letter is to inform you that the Fund received an email, dated December 10, 

2018, from the Proponent with respect to the No Action Request, which included as an 

attachment additional revisions to the Proposal (the "Late Proposal"). A copy of the December 

10, 2018 email and the Late Proposal are attached hereto as Exhibit A.  
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In accordance with Staff Legal Bulletin No. 14D (Nov. 7, 2008), this letter and its 

attachment are being emailed to imshareholderproposals@sec.gov. In accordance with Rule 14a-

8(j)(1), a copy of this letter and its attachments are being sent simultaneously to the Proponent. 

As noted in our prior correspondence, if the Proponent elects to submit further correspondence to 

the Commission or the Staff with respect to the Proposal, the Late Proposal and/or this letter, a 

copy of that correspondence should be furnished concurrently to the undersigned on behalf of the 

Fund pursuant to Rule 14a-8(k) and Staff Legal Bulletin No. 14D. 

THE LATE PROPOSAL 

On December 10, 2018, the Fund received an email from the Proponent that 

included as an attachment the Late Proposal. In the email, the Proponent stated that he has 

"revised the proposal yet one more time to address some of the valid points [the Fund has] 

raised" and indicated the Proponent's intent that the Late Proposal amend and replace the 

Proposal. 

BASIS FOR EXCLUSION 

The Fund believes that the Late Proposal may be properly excluded from the 

Proxy Materials pursuant to Rule 14a-8(e)(2) because the Fund received the Late Proposal after 

the deadline for submitting shareholder proposals.  

Rule 14a-8(e)(2) provides that a shareholder proposal submitted with respect to a 

company's regularly scheduled annual meeting must be received at the company's principal 

executive offices not less than 120 calendar days before the date of the company's proxy 

statement released to shareholders in connection with the previous year's annual meeting. The 

Fund's proxy statement for its 2018 annual meeting was dated and released on March 13, 2018. 

Pursuant to Rule 14a-8(e)(1), the Fund disclosed in its 2018 proxy statement the deadline for 

submitting shareholder proposals, as well as the method for submitting such proposals, for the 

Fund's 2019 annual meeting of shareholders. Specifically, page 16 of the 2018 proxy statement 

clearly states:  

Shareholder proposals intended to be presented pursuant to Rule 

14a-8 under the Exchange Act at the Fund's 2019 annual meeting 

of shareholders must be received at the Fund's principal executive 

offices on or before November 13, 2018 in order to be considered 

for inclusion in the Fund's proxy statement for its 2019 annual 

meeting of shareholders, provided that if the Fund holds its 2019 

annual meeting on a date that is more than 30 days before or after 

April 25, 2019, shareholders must submit proposals for inclusion 

in the Fund's 2019 proxy statement within a reasonable time before 

the Fund begins to print and send proxy materials. Under Rule 14a-

8, the Fund is not required to include shareholder proposals in the 

proxy materials unless conditions specified in the rule are met.  



Office of the Chief Counsel  

Division of Investment Management 

December 13, 2018 

Page 3 

   

 

Here, the Fund received the Late Proposal by email on December 10, 2018, 27 calendar days 

after the November 13, 2018 deadline and 20 calendar days after the Proponent first received 

notice of the Proposal's deficiencies from the Fund.  

The Staff has consistently permitted exclusion under Rule 14a-8(e)(2) of a 

proposal that was received at the company's principal executive offices after the deadline for 

submitting shareholder proposals. See, e.g, salesforce.com, inc. (Mar. 24, 2017) (permitting 

exclusion of a proposal received 70 days after the company's deadline); Wal-Mart Stores, Inc. 

(Feb. 13, 2017) (permitting exclusion of a proposal received six days after the company's 

deadline); International Business Machines Corp. (Feb. 19, 2016) (permitting exclusion of a 

proposal received two and a half months after the company's deadline); and Chevron Corp. (Mar. 

4, 2015) (permitting exclusion of a proposal received one day after the company's deadline). 

Moreover, in Staff Legal Bulletin No. 14 (July 13, 2001), the Staff noted that "[f]ailure to cure 

the defect(s) or respond in a timely manner may result in exclusion of the proposal." The Staff 

has consistently permitted exclusion of a proposal where a shareholder proponent failed to 

correct deficiencies within the 14-day timeframe established by Rule 14a-8(f)(1). See, e.g., 

PepsiCo, Inc. (Jan. 20, 2016) (permitting exclusion of a proposal under Rule 14a-8(f)). 

In addition, there is no provision in Rule 14a-8 that allows a shareholder to revise 

his or her proposal once submitted to a company. The Staff provides applicable guidance in Staff 

Legal Bulletin No. 14F (Oct. 18, 2011) ("SLB. 14F"): 

If a shareholder submits revisions to a proposal after the deadline 

for receiving proposals under Rule 14a-8(e), the company is not 

required to accept the revisions. However, if the company does not 

accept the revisions, it must treat the revised proposal as a second 

proposal and submit a notice stating its intention to exclude the 

revised proposal, as required by Rule 14a-8(j). The company's 

notice may cite Rule 14a-8(e) as the reason for excluding the 

revised proposal. If the company does not accept the revisions and 

intends to exclude the initial proposal, it would also need to submit 

its reasons for excluding the initial proposal. 

In accordance with SLB. 14F, the Staff has consistently permitted exclusion of a revised 

proposal under Rule 14a-8(e)(2) that was received at the company's principal executive offices 

after the deadline for submitting shareholder proposals following the proponent's submission of a 

timely proposal. See, e.g., Huron Consulting Group Inc. (Jan. 4, 2017) (permitting exclusion of a 

"second proposal under Rule 14a-8(e)(2) because [the company] received it after the deadline for 

submitting proposals"); Community Health Systems, Inc. (Mar. 7, 2014) (same); General Electric 

Co. (Jan. 30, 2013) (same); and Costco Wholesale Corp. (Nov. 20, 2012) (same). 

In this instance, the Fund received the Late Proposal by email on December 10, 

2018. The November 13, 2018 submission deadline was clearly acknowledged by the Proponent 

in the Proponent's November 8, 2018 cover letter to the Fund. See Exhibit A of the No Action 
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Request. In addition, in the Fund's November 20, 2018 letter and November 27, 2018 email to 

the Proponent, the Fund informed the Proponent that it had until December 4, 2018 to correct the 

deficiencies identified in the Fund's November 20, 2018 letter. See Exhibits B and D of the No 

Action Request. As discussed at length in the No Action Request, although the Proponent made 

some changes to the Proposal and addressed some deficiencies, the Proponent did not correct all 

of the Proposal's deficiencies within the time frame required by Rule 14a-8(f)(1). 

While the Fund provided the Proponent with the requisite 14-day deficiency 

notice described in Rule 14a-8(f)(1) with respect to the Proposal, the Fund did not and does not 

plan to provide the Proponent with the 14-day deficiency notice described in Rule 14a-8(f)(1) 

with respect to the Late Proposal because a notice is not required if a proposal's defect cannot be 

cured. As the Staff explained in Staff Legal Bulletin No. 14 (July 13, 2001), "[t]he company does 

not need to provide the shareholder with a notice of defect(s) if the defect(s) cannot be 

remedied . . . for example, if . . . the shareholder failed to submit a proposal by the company's 

properly determined deadline." Therefore, the Fund is not required to send a notice under Rule 

14a-8(f)(1) in order for the Late Proposal to be excluded under Rule 14a-8(e)(2).  

Accordingly, consistent with the precedent described above, the Fund believes 

that the Late Proposal may be excluded pursuant to Rule 14a-8(e)(2) because it is a new proposal 

that was submitted after the November 13, 2018 deadline. 

The Fund separately notes that it still intends to exclude the Proposal from its 

Proxy Materials for the reasons set forth in the No Action Request. The Fund further notes that, 

in the Proponent's email accompanying the Late Proposal, the Proponent effectively concedes 

that the Fund may properly exclude the Proposal from the Proxy Materials pursuant to Rule 14a-

8(d) and Rule 14a-8(f)(1) because the Proposal exceeds 500 words.  

The Fund further wishes to note that it is unaware of any factual or legal basis for 

the Proponent's assertion that it is not required to comply with the blackletter voting 

requirements of Section 12(d)(1)(F) of the Investment Company Act of 1940 (the "1940 Act") 

with respect to the Fund. The Commission has clearly and unequivocally expressed its view that 

Section 12(d)(1)(F) means what it says, particularly with respect to the requirement for "mirror" 

or "pass through" voting.
1
 In particular, this is because the "conditions of Section 12(d)(1)(F) 

were intended primarily to protect the underlying fund from control or influence by the acquiring 

fund and its affiliates, including the acquiring fund's investment adviser. . . . Mirror Voting 

guard[s] against influence by the acquiring fund's adviser by placing the voting discretion . . . in 

the hands of someone else."
2
 The Proponent's position turns Section 12(d)(1)(F) on its head 

because it seeks to grant the Proponent's investment adviser the type of broad voting discretion 

and influence over the Fund that Section 12(d)(1)(F) expressly seeks to eliminate. In light of the 

Proponent's assertion in its December 10, 2018 email that it intends to violate Section 

                                                 

1
  See In the Matter of Special Opportunities Fund, Inc., 1940 Act Rel. No. 31213 (Aug. 15, 2014). 

2
  Id. 



Office of the Chief Counsel  

Division of Investment Management 

December 13, 2018 

Page 5 

   

 

12(d)(1)(F) and vote its shares of the Fund illegally, the Fund wishes to note that it reserves the 

right to pursue all rights and remedies available under federal and/or state law to ensure that its 

shareholders are not harmed by the Proponent's expressed intention to violate the 1940 Act 

through illegal voting. 

*** 

  





Exhibit A 

(see attached) 
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Shareholder Proposal 
 

RESOLVED:  All investment advisory and management agreements between RMR 
Real Estate Income Fund and RMR Advisors LLC shall be terminated by the Fund, 
pursuant to the right of stockholders as embodied in Section 15(a)(3) of the 
Investment Company Act of 1940 and as required to be included in such 
agreements, at the earliest date the Fund is legally permitted to do so; provided, 
however, that if the Board proposes, and shareholders approve, at this meeting, a 
plan to liquidate or open-end the Fund within one year, then the investment 
advisory and management agreements between RMR Real Estate Income Fund 
and RMR Advisors LLC shall remain in effect as long as necessary to implement 
these actions.  
 

Supporting Statement 
 
RMR Real Estate Income Fund has traded at an extremely large discount to its NAV for years, effectively holding 
shareholders captive, since they can only exit their investment for substantially less than it is worth.  Meanwhile: 

 The fund carries a “total net expense ratio ranked in the fourth quartile within… the Morningstar 
Classification Group, exceeding… the Morningstar Classification Group median by 44 basis points”, per the 
Board’s analysis. 

 RMR Advisors benefited from the expansion of the fund’s assets in last year’s coercive and dilutive rights 
offering. 

 The fund’s performance (in our analysis) has been poor. 
 
The combination of the large and widening discount, and the poor at-NAV performance, has produced anemic 
returns for shareholders.  For example, for the 5-year period ending 6/30/18, total returns (dividends reinvested) 
are as follows: 
MSCI US REIT Index*:  +49% 
RIF at NAV**:   +38% 
RIF at market price**:  +27% 
 
What stings even more is that this is the same advisor, with primarily the same portfolio managers, who, from 
12/31/06-12/31/10, managed the RMR Real Estate Income Fund to a 49%** (!) at-NAV loss, while the MSCI US 
REIT Index lost only 15%*! 
 
*Source:  Bloomberg 
**Source: RIF’s annual and semi-annual reports 
 
In our view, by allowing such a large discount to persist, by giving current management a “pass” despite poor 
performance, and by conducting a rights offering which forced retail investors to come up with fresh cash in order 
to prevent their investment from being diluted substantially, the Board has ignored its fiduciary duty.  Instead of 
being diluted, all shareholders deserve the opportunity to receive full value for their shares today. 
 
Who are we? We are an open-end mutual fund (Matisse Discounted Closed-End Fund Strategy, MDCEX) which has 
owned shares of RIF continuously for the past year. Our interests are aligned solely with that of all other 
shareholders, and the remedy we are suggesting would benefit all shareholders equally. Feel free to contact us 
about this matter; we are happy to discuss. Contact Eric Boughton, CFA, at (503) 210-3005. 


