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Omission of Shareholder Proposal of Aaron Levitt ef al.
Dear Mr, Kotapish:

The College Retirement Equities Fund (“CREF”) hereby gives notice to the staff (“Staff™)
of the Securities and Exchange Commission (“Commission’™) of CREF's intention to omit
from its proxy statement and form of proxy (“2011 Proxy Materials") a shareholder
proposal and supporting statement that were submitted to CREF by Aaron Levitt (the
“Proponent™), dated February 11, 2011 (the “Proposal™), " for CREF's 2011 annual
meeting.

The Proposal requests certain investment-related actions in regard to portfolio companies in
which CREF invests that, according to the Proposal, “profit from their complicity in human
rights abuses and violations of law committed to maintain and expand Israel’s occupation of
the West Bank.” Specifically, the Proposal requests shareholder action on the following
resolution:

THEREFORE BE IT RESOLVED that the participants request CREF
to engage with corporations in its portfolio, such as Caterpillar, Veolia,
and Elbit, that operate on the West Bank and East Jerusalem with the
goal of ending all practices by which they profit from the Israeli
occupation. 1f, by the annual meeting of 2012, there is no commitment

Several CREF participants submitted identical proposals for inclusion wn the 2011 Proxy Materials. In related
correspondence, the participants indicate that Mr. Aaron Levitt will act as the lead filer CREF intends to omut all of
these proposals and the term “Proposal.” as used in this letter, refers to these proposals as well. [FCREF were to include
Mr. Levitt's proposal, CREF intends to exclude all of the other proposals on the grounds that they are duplicative.” See
Rule 14a-8(i)(11),

CREF expects to file definitive Proxy Materials on or about June 10, 2011,
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to cooperate, CREF should consider divesting as soon as market
conditions permit,

The Proposal would interfere with CREF’s investment decision making process. by
allowing shareholders to direct or influence CREFs selection of portfolio securities and its
ongoing efforts to promote long-term investment value by engaging portfolio companies in
dialogue on environmental, social, and governance issues. The Proposal advocates one
side in a highly controversial and complex geopolitical dispute, and makes assertions of
immoral and illegal conduct that are subject to widespread disagreement. Requiring CREF
to include the Proposal in its proxy materials, and to respond to these statements, would
make the CREF proxy materials a forum for debate and referendum on this political issue.
This would be contrary to the purpose of the Commission’s proxy rules and its
longstanding interpretations of those rules.

As more fully discussed below, we believe that Rule 14a-8 under the Securities Exchange
Act of 1934, as amended (“Exchange Act”), permits CREF to omit the Proposal from the
2011 Proxy Materials based on three express exclusions: (1) the Proposal deals with a
matter relating to CREF’s ordinary business operations, and thus is excludable pursuant to
subparagraph (i)(7) of Rule 14a-8: (2) the essential objective of the Proposal has already
been substantially implemented, and thus the Proposal is excludable pursuant to
subparagraph (i)(10) of Rule 14a-8; and (3) the Proposal is misleading in contravention of
Rule 14a-9 under the Exchange Act, and thus is excludable pursuant to subparagraph (i)(3)
of Rule 14a-8.

For these reasons. we request the Staff to confirm that it will not recommend that
enforcement action be taken if CREF omits the Proposal from its 2011 Proxy Materials.

Please be advised that, pursuant to paragraph (j) of Rule 14a-8, CREF has simultaneously
notified the Proponent of its intent to omit the Proposal from its 2011 Proxy Materials by a
copy of this letter.

CREF is a non-profit corporation established under the laws of New York State and
registered with the Commission as a diversified management investment company under
the Investment Company Act of 1940, as amended.” CREF and Teachers Insurance and
Annuity Association of America (“TIAA™) form the principal retitement system for the
nation’s education and research communities. The financial services organization of which
both companies are a part is sometimes referred to as “TIAA-CREF.™

CREF has eight different investment accounts: the Stock Account, Social Choice Account, Growth Accouny, Global
Cquities Account, Equity Index Account, Money Markel Account, Bond Market Account, and Inflation-Linked Bond
Account.

TIAA-CREF Investment Management, LLC. a subsidiary of TIAA, serves as CREF's mvestment manager

Page 2 of 10



IL. ANALYSIS

A. The Proposal may be excluded under Rule 14a-8(i)(7) because it deals with
matters relating to CREF’s ordinary business operations.

A proposal may be omitted under Rule 14a-8(i)(7) if it “deals with a matter relating to the
company’s ordinary business operations.” This paragraph of the rule is captioned
“management functions.” The Commission has explained that the policy underlying the
ordinary business exclusion under Rule 14a-8(i)(7) rests on two central considerations.
The first consideration is that “certain tasks are so fundamental to management’s ability to
run a company on a day-to-day basis that they could not, as a practical matter, be subject 1o
direct shareholder oversight.” The second consideration relates to “the degree to which the
proposal seeks to ‘micro-manage’ the company by probing too deeply into matters of a
complex nature upon which stockholders, as a group, would not be in a position to make an
informed judgment.’™

1. The Proposal impermissibly seeks to subject fundamental
management functions — the selection and ongoing assessment of
portfolio investments — to an inappropriate level of shareholder
oversight and micro-management.

As the Staff has recognized in numerous Rule 14a-8 no action letter responses, “the
ordinary business operations of an investment company include buying and selling
portfolio securities.”™ Omitting the Proposal thus fits squarely within the purpose of the
exclusion for “management functions.”

The proposal seeks to affect how and when CREF purchases and sells portfolio securities.
These matters are fundamental to the day-to-day management of CREF. The Proposal thus
amounts to the micro-management of essential business functions by shareholders, which is
exactly what the ordinary business or “management functions” exclusion under Rule 14a-8
is designed to prevent.” The argument for excluding the Proposal is particularly strong in
this case. since the Proposal names three specific issuers — Caterpillar. Veolia and Elbit.
The Staff has previously granted similar no-action assurance to CREF in connection with a
proposal relating to investment in a specific portfolio company under the ordinary business

* Amendments to Rules on Sharcholder Proposals, Exchange Act Release No 34-40018, Fed Sec L. Rep. (CCH) §
86,018 (May 21, 1998).

College Retirement Equities Fund, SEC No-Action Leter (pub. avail. May 3, 2004) (“2004 CREF Letter”). see also,
Morgan Stanley Africa Investment Fund, Inc., SEC No-Action Letter (pub avail. Apr 26, 1996) (“Morgan Stanley
Letter”) (noting that an investment company’s ordinary business operations include “the purchase and sale of secunues
and the management of the [flund’s portfolio securnities™); State Street Corp.. SEC No-Action Letter (pub. avail. Feb. 24.
2009).

The Staff has concurred on numerous occasions that exclusion of a proposal may be proper where the proposal attempts
10 subject technical aspects of a company’s ordinary business operations 1o shareholder oversight  See, e.g, Merck &
Co.. Inc., SEC No-Action Letter (pub. avail Jan 23, 1997).
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operations exclusion.®

The Staff has also allowed for exclusion when a group of specific
companies is at issue.”’

The Proposal requests that CREF engage with specific portfolio companies on a specific
issue and that CREF consider divesting from companies that do not “cooperate™ within a
time frame set forth in the Proposal. Thus. not only does it seek to interfere with CREF's
buying and selling of portfolio securities. the Proposal seeks to micro-manage TIAA-
CREF’s ongoing engagement with portfolio companies, which is an integral part of
CREF's investment activities.  TIAA-CREF communicates directly (using “quiet
diplomacy™) with hundreds of companies each year on matters of corporate governance and
social responsibility, and has established policies and processes that guide the selection of
both portfolio companies and engagement objectives.'” The Proposal seeks to micro-
manage this process by defining the subject matter and goals of company discussions.
identifying the companies with which to engage, and setting a deadline beyond which
CREF should consider divestment, As a group, shareholders lack sufticient information
about the companies or issues to make these decisions on CREF's behalf, and allowing this
resolution to proceed could subject these specific business judgments to decision-making
by referendum in the future. Further, this resolution seeks to force TIAA-CREF to publicly
confront certain portfolio companies, which contradicts TIAA-CREF’s stated and well-
tested policy of quiet diplomacy."'

Importantly, our choice of gquiet diplomacy policy is related 1o our core investment
function. Forcing us to change or disrupt our quiet diplomacy policy could. among other
adverse consequences, make it more difficult for our portfolio managers to have productive
ongoing communications with portfolio companies on financial and other fundamental
investment matters and could jeopardize beneficial relationships with these companies.

Because the Proposal deals with matters that are fundamental to CREF s ordinary business
operations, the Proposal may be excluded from CREF’s proxy materials under Rule 14a-

8(i)(7).

College Retirement Equities Fund. SEC No-Action Letter (pub, avail Sept. 7, 2000) (finding that a proposal requesting
divestment from a portfolio company that allegedly created environmental hazards was excludable because it related 1o
CREF's ordinary business operations)

College Retirerment Equities Fund, SEC No-Action Letter (pub. avail, March 31, 2005) (“2005 CREF Letter”) (finding
that exclusion was allowable where the proposal related to divestment of shares 1 a group of 1ssuers)

See TIAA-CREF Policy Statement on Corporate Governance 4 (6th ed ) [hereinafter Policy Statement], stating. “Our
preference is to engage privately with portfolio companies when we perceive shortcormngs 1n their govemance or
enyironmental and social policies and practices that we believe impacts their performance. This strategy of “quiet
diplomacy’ reflects our belief and past experience that informed dialogue with board members and senior execulives,
rither than public confrontation, will most likely lead to a mutually productive outcome,”

As discussed below, because TIAA-CREF already has a defined pelicy and strategy for the engagement of portfolio
companies with regard o corporate governance and social responsibility 1ssues, the Proposal may alse be omitted under
Rule 14a-8(1)( 10). the “substantial implementation” exclusion.
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