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Attn: Vincent Di Stefano

Re:  Boulder Total Return Fund, Inc. (the “Fund”)
Response, Pursuant to Rule 14a-8(k), to the letter dated December 17,
2009, from Joel L. Terwilliger, Associate General Counsel of the Fund

Mr. Di Stefano:

We write on behalf of Gramercy Global Optimization Fund (the “Stockholder”) with
regard to a stockholder proposal (the “14a-8 Proposal ) submitted by the Stockholder, pursuant
to its rights as a stockholder under Rule 14a-8 and Section 14 of the Securities Exchange Act of
1934, as amended (the “Exchange Act”), for inclusion in the Fund’s definitive proxy statement
and form of proxy (the “2010 Proxy Materials™) for the Fund’s 2010 Annual Meeting of
Stockholders (the “2010 Annual Meeting”). Pursuant to Rule 14a-8(k) of the Exchange Act, this
letter is the Stockholder’s response to the letter dated December 17, 2009 of Joel L. Terwilliger,
Associate General Counsel of the Fund, stating that it is the Fund’s intention to exclude the 14a-
8 Proposal from the 2010 Proxy Materials (the “Response Letter”) (attached hereto as Exhibit
A), stating the Stockholder’s disagreement with the Fund’s analysis.

We respectfully request that the Staff of the Division of Investment Management (the
“Staff”) of the Securities and Exchange Commission (the “Commission”) reject the Fund’s
position that the 14a-8 Proposal may be excluded from the 2010 Proxy Materials pursuant to (i)
Rule 14a-8(1)(2), (1) Rule 14a-8(i)(1), (iii) Rule 14a-8(i)(5) or Rule 14a-8(i)(7) of the Exchange
Act. The Fund has not demonstrated that the 14a-8 Proposal (i) would violate Federal securities
laws, if implemented, (ii) is not a proper subject for action under Maryland law, (iii) is not
relevant to the Fund’s operations or (iv) conflicts with, or does not “transcend.” those operations
or matters relating to the Fund’s ordinary business operations.
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The 14a-8 Proposal, along with its supporting statement states:
Proposal:

RESOLVED, Pursuant to Article XIIT of the amended and restated bylaws (“Bylaws™) of Boulder
Total Return Fund, Inc. (“BTF”), the stockholders of BTF hereby amend the Bylaws to add the following
new Article XIV:

“ARTICLE XTIV
VALUATION OF SECURITIES

if it shall be determined by a federal or state court or regulatory authority that the Corporation, in
connection with its determination of net asset value as of any fiscal quarter in 2008 or 2009, has over-
valued an aggregate of no less than $1,000,000 of the auction rate preferred securities it holds, by a
margin of greater than 5%, then the Board shall, subjeet to its fiduciary duties, terminate the

Corporation’s investment advisory agreement as soon as reasonably practicable.”

Supporting Statement;

Fellow stockholders, we have serious concerns with the valuations BTF has been applying to the
Auction Rate Preferred securities (“ARPs”) it holds, and believe these securities may have been
significantly over-valued by BTF. If BTF over-states the fair market value of the ARPs,

® Management fees are improperly inflated because these fees are based on the value of
assets under management;

¢ Reported performance is misleadingly inflated because the price decline of these assets is
not accurately reflected in performance calculations.

BTF maintains a significant portion of its assets in ARPs. The market for ARPs collapsed in
early 2008, resulting in an extremely limited secondary market. By BTF’s own admission, it is unclear
when, or if, the market for these securities will return. A holder who needed to sell these securities would
have been required to sell them at a significant discount. By way of example, a closed-end fund disclosed
in its 2008 annual report that it had repurchased shares of its ARPs at 65% of par in October 2008.

Despite this fundamental change in the market for ARPs in 2008 and 2009, BTF has consistently
valued these securities at or near face value, when, we believe, it was widely known that their fair market
values were significantly less than face value. If these securities were overvalued, then BTF’s reported
returns are materially overstated and BTF has significantly overpaid management fees to BTF’s
investment adviser. Following the February 2008 auction failures and consequent market collapse of the
ARPs market, BTF valued its ARPs as follows:

Valuation
Date Principal Amount ($) (% of Face Value)
February 29, 2008 12,250,000 100
May 31, 2008 12,250,000 100
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August 31, 2008 12,250,000 100
November 30, 2008 6,250,000 100
February 28, 2009 6,150,000 98
May 31, 2009 2,100,000 98
August 31, 2009 200,000 98

During these periods, affiliates of BTFs investment advisor sold 491,634 BTF common shares.

The proposed amendment would require the Board to terminate the investment advisory
agreement, subject to its fiduciary duties, as soon as reasenably practicable, if it is determined by a
federal or state court or regulatory body that BTF has overpriced ARPs it holds, as described in the
amendment.

Vote FOR this proposal and remind the Boavrd that their fiduciary duty is owed solely to
stockholders.

Discussion

As provided in the supporting statement, the Stockholder submitted the 14a-8 Proposal
because the Stockholder has serious concerns with the valuations the Fund has been applying to
the Auction Rate Preferred securities (“ARPs™) it holds. Fair and proper securities valuation is
fundamental to a closed-end fund. Fund performance is determined and reported based on
security valuation and management fees paid to the fund investment adviser are based on asset
values. Accordingly, we believe the fair valuation of fund securities is crucial to investors.
Since the market for ARPs collapsed in early 2008, it is commonly known that the market value
of ARPs have plummeted and generally trade at significant discounts. The Stockholder believes
the Fund’s historical disclosure of its ARP valuations is an instance of the disclosed valuations
being off by a significant amount, and are a misleading mispricing of a large group of securities
by a significant margin. A pattern and practice of overvaluing the ARPs has serious implications
for stockholders of the Fund, including inflated management fees and misleading performance
results. Such actions affect the foundation of the Fund’s operations and are harmful to cach
stockholder. Furthermore, the Stockholder believes such actions violate the very premise of the
Investment Company Act of 1940 (the “1940 Act™), as amended.! Accordingly, the Stockholder
submitted the 14a-8 Proposal, in accordance with all Federal and state laws and the Fund’s
governing documents, for a vote of stockholders of the Fund. In doing so, the Stockholder has
taken the steps it belicves are necessary to ensure that the statutory rights of the Fund’s
stockholders are implemented. The Stockholder believes the Fund now seeks approval from the

" See Section 1(b) of the 1940 Act which states: “...it is hereby declared that the national public interest and the
interest of investors are adversely affected--...(2) when investment companies are organized, operated, managed, or
their portfolio securities are selected, in the interest of directors, officers, investment advisers...rather than in the
interest of all classes of such companies’ security holders...”(emphasis added).
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Commission to exclude the proposal in an effort to continue to hide its misdeeds from
stockholders.

I. The 142-8 Proposal would not violate Federal securities laws, if implemented

In its attempt to exclude the 14a-8 Proposal, the Fund first relies on Rule 14a-8(i)(2),
which permits issuers to exclude proposals submitted pursuant to 14a-8 if a proposal would, if
implemented, violate any state, federal or foreign law to which the i1ssuer is subject. The 14a-8
Proposal. if implemented, requires the Fund's Board of Directors (the “Board™), subject to its
fiduciary dutics, to terminate the investment advisory agreement upon the determination by
judicial or regulatory authority that the Fund overvalued an aggregate of no less than $1,000,000
of its ARPs in any fiscal quarter in 2008 or 2009. We believe this is consistent with the authority
granted to stockholders of the Fund under Section 15(a)(3) of the 1940 Act, which confers
independent authority on a fund’s stockholders to terminate the investment advisory agreement
at any time. (The New Germany Fund, Inc., SEC No-Action Letter, 1998 WL 229600 (May 8,
1998)).

The 14a-8 Proposal, does not, as the Fund argues, attempt to preempt and supersede
Federal securities laws. Rather, the 14a-8 Proposal provides for a bylaw amendment, to be
approved by stockholders that would direct the Board to take certain actions, subject to its
fiduciary duties. The 14a-8 Proposal is not an “end-run™ around the 1940 Act voting
requirements. The bylaw amendment would be properly approved by stockholders. There is no
question, and the Fund concedes, that stockholders have the authority to terminate the advisory
agreement. We do not believe the voting threshold for amending the bylaws - a majority of those
voting- is problematic. However, even if one were to conclude this is a problem, a solution to
this concern would be to require a vote of a majority of the outstanding voting securities for
approval ot the 14a-8 Proposal, in accordance with the 1940 Act.

We reject the Fund’s contention that the 14a-8 Proposal would “introduce an arbitrary
and capricious approach to managing the Fund.” We believe this claim by the Fund without
merit. The 14a-8 Proposal clearly includes the ability of the Board to comply with its fiduciary
obligations, even if a court were to determine that the Fund had engaged in significant mispricing
of the ARPs. If significant and material mispricing is determined by a court or regulatory body
to have occurred, there has been a huge failure, which is the responsibility of the Board and the
investment adviser, and this failure clearly would merit significant action. The action provided
by the bylaw amendment would be subject to the Board’s fiduciary obligations, which by
definition means it is not arbitrary and capricious, and would further be appropriate in the
opinion of a majority of stockholders.

Further, the Fund offers no relevant support for its conclusion that the 14a-8 Proposal, if
implemented, would violate Federal securities laws. The Fund points to the language of Section
15(c) which states, in part, that it “shall be the duty of the directors...to request and
evaluate...the terms of [the investment advisory] contract” as support for its conclusion that the
14a-8 Proposal usurps the oversight responsibility of the Board. Section 15(¢), however, does
not apply in this instance. The 14a-8 Proposal docs not call for the evaluation of the terms of the
advisory agreement, nor does it direct the process of obtaining a replacement advisor. To the
contrary, the 14a-8 Proposal identifies certain actions by the Fund’s investment adviser that
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would be so offensive to stockholders that they would necessitate the termination of the
investment advisory agreement, by the Board, subject to its fiduciary duties. As discussed
above, the authority to terminate the investment advisory agreement is clearly granted to
stockholders by Section 15(a)(3) of the 1940 Act.

I,  The 14a-8 Proposal is a proper subject for action under Marviand law and,
therefore. mav not be omitied under Rule 14a-8()(1)

The Fund also contends that the 14a-8 Proposal may be omitted from the 2010 Proxy
Materials because it 1s not a proper subject for stockholder action under the laws of Maryland
and binds the Fund to a course of action. However, the Staff’s position that Section 15(a)(3) of
the 1940 Act confers independent authority on a fund’s stockholders to terminate that fund’s
investment advisory agreement at any time is well settled. As the Staff explained, “by the vote
of a majority of the Fund’s stockholders, the Fund’s investment advisory agreement could be
terminated by stockholder vote without the participation of the Fund’s board of directors. (The
New Germany Fund, Inc., SEC No-Action Letter, 1998 WL, 229600 (May 8, 1998); See also CM
Income Fund, Inc., SEC No-Action Letter, 2003 WI. 1787274 (January 8, 2003), Putnam High
Income Convertible and Bond Fund, SEC No-Action Letter, 2002 WL 927421 (April 24, 2002),
Scudder Spain and Portugal Fund, Inc., SEC No-Action Letter, 1998 WL 229585 (May 8,
1998)). The 14a-8 Proposal falls within the scope of termination of the investment advisory
agreement by stockholders, as permitted by the 1940 Act. As the Fund notes, the Fund has a
“Broad array of corporate powers, including the ability to ‘make contracts” and ‘[d]o every other
act not inconsistent with law which is appropriate to promote and attain the purposes set forth in
its charter.”” See Md. Corps. and Assocs. Law, §2-103(5) and (15). Denying stockholders of the
Fund the right to terminate the investment advisory agreement is clearly inconsistent with the
1940 Act. As such, we fail to see how the Fund can claim the 14a-8 Proposal conflicts with
Maryland law and that it would be acceptable to omit the 14a-8 Proposal from the 2010 Proxy
Materials.

The Fund ofters support for its position by citing various sources that say required action
MAY constitute unlawful action. 14a-8 proposals that propose the termination of investment
advisory agreements by stockholders have been included in proxies on numerous occasions.
Additionally, the I'und fails to explain how this 14a-8 Proposal differs from such 14a-8 proposals
for which the Staff found no basis for omission under Rule 14a-8(i)(1).

Further, we note that, pursuant to Rule 14a-8(g), the Fund has the burden of
demonstrating that it is entitled to exclude a proposal. This burden includes a supporting opinion
of counsel when the Fund is basing its reasons for omitting such proposal on matters of statc law.
(Rule 14a-8(j)(2)(ii1)). The Fund has provided no legal opinion as to whether the 14a-8 Proposal
is excludable under applicable laws nor does it state that the proper implementation of the 14a-8
Proposal would violate Maryland law. Accordingly, the Fund has failed to meet its burden of
demonstrating that it is entitled to exclude the 14a-8 Proposal.
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I1i. The 142-8 Proposal is fundamental to the Fund’s operations

The Fund contends that the 14a-8 Proposal may be omitted from the 2010 Proxy
Materials because the proposal relates to operations of the Fund that account for less than 5% of
the Fund’s total assets and is not otherwise significantly related to the Fund’s business. The
Fund mistakenly concludes that, because the ARPs referred to in the 14a-8 Proposal “comprised
less than 5% of the Fund’s assets” at the end of the Fund’s most recent fiscal year, the 14a-8
Proposal is not “relevant.” Rule 14a-8(1)(5) does not support this conclusion.

Rule 14a-8(i)(5) states that if the 14a-8 Proposal “relates to operations which account for
less than 5 percent of the Fund’s total assets at the end of its most recent fiscal year...and is not
otherwise significantly related to the Fund’s business™ (emphasis added) the 14a-8 Proposal may
be excluded from the 2010 Proxy Materials. The Fund is a “registered closed-end, diversified
management investment company...that seeks to produce both income and long-term capital
appreciation by investing in a portfolio of equity and debt securities.” Its sole operation is
investing in a portfolio of equity and debt securitics. While the ARPs by themselves constituted
less than 5% of the Fund’s total investments, viewed as a whole they related to operations that
accounted for the entirety of the Fund’s operations. As the Fund has no “operations” other than
investing, the 14a-8 Proposal relates to operations that account for more than 5% of the Fund’s
total assets.

Additionally, regardless of the percentage of the Fund’s assets represented by ARPs, the
Staff has recognized that “certain proposals, while relating to only a small portion of the issuer’s
operations raise policy issues of significance to the issuer’s business.” (Exchange Act Release
No. 19135 (avail. Oct 26, 1982). As the Staff notes, this can occur in instances where a
particular operation “which involves an arguably economically insignificant portion of an
issuer’s business,...may have significant impact on other segments of the issuer’s business or
subject the issuer to significant contingent liabilities.” (emphasis added) Id.

As discussed above, the 14a-8 Proposal deals with the very essence of the Fund’s
operations - valuing the investments in its portfolio. Security valuations affect all aspects of the
Fund, from the fees paid by stockholders to the performance returns disclosed by the Fund. As
14a-8(1)(5) clearly states, the Fund may omit the 14a-8 Proposal if the proposal is also “not
significantly related to the Fund’s business.” Accordingly, because the 14a-8 Proposal relates to
a fundamental portion of the Fund’s business - security valuation - it may not be excluded from
the 2010 Proxy Materials.

IV. The 14a-8 Proposal does not deal with the Fund’s ordinary business operations and
is not excludable under Rule 14a-8G)7)

Finally, the Fund contends that the 14a-8 Proposal may be omitted from the 2010 Proxy
Materials because the proposal deals with those operations or matters relating to the Fund’s
ordinary business operations. As support for its conclusion, the Fund cites a recent Staff Legal
Bulletin in which the Staff explains that, in deciding whether 14a-8 proposals relating to an
issuer’s evaluation of risk are excludable under Rule 14a-8(i)(7), the Staff will consider, on a
case-by-case basis, whether the proposal deals with a matter relating to an issuer’s ordinary
business operations, taking into account factors such as the nature of the proposal and the
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circumstances of the issuer to which 1t is directed (Staff Legal Bulletin No. [4E (CF) dated
October 27, 2009). Even if this analysis constitutes a “broader consensus” on 14a-8 proposals
generally as the Fund contends, the Fund fails to demonstrate that the 14a-8 Proposal is
excludible under this framework. In its Response Letter, the Fund provides no analysis as to
how the 14a-8 Proposal deals with the ordinary business of the Fund. The Fund does not take
into account the nature of the proposal or the circumstances of the issuer to which it is directed.
Rather, the Fund provides a blanket conclusion about investment companies generally and
concludes that the 14a-8 Proposal is excludible because “professional managers are best
equipped to deal with the daily business operations of the [Fund|” including the valuation of the
Fund’s securities.

The resolution and supporting statement both demonstrate unambiguously that the 14a-8
Proposal does not address the “ordinary business” of valuing securities. As discussed above, the
14a-8 Proposal specifically deals with the overvaluing of the ARPs, which has significant
negative effects on stockholders. We believe such an overvaluation, as may be determined by a
federal or state court or regulatory authority, clearly transcends ordinary business. The 14a-8
Proposal is designed to address these concerns by only requiring action following a
determination by a court or regulatory authority, and having the Board’s actions be subject to its
fiduciary duties.

Even if one were to consider the valuation of securities as part of the Fund’s ordinary
business operations, the 14a-8 Proposal does not address the Fund’s valuation process, as the
Fund suggests. Rather it addresses certain securities valued by the Fund in 2008 and 2009. The
14a-8 Proposal is operative only if there was a material overvaluation on a material amount of
securities. The Fund is free to continue its valuation of securities in accordance with its usual
practices. For these reasons, it is clear that the 14a-8 Proposal does not deal with the Fund’s

ordinary business operations and is not excludible from the 2010 Proxy Materials under Rule
14a-8(1)(7).

VY. Conclusion

Pursuant to Rule 14a-8(g), the Fund has the burden of demonstrating its entitlement to
exclude a stockholder proposal. The Fund has attempted to bring the 14a-8 Proposal within any
number of exclusions by misinterpreting the provisions of Rule 14a-8(i) and the 14a-8 Proposal
itself. However, the Stockholder has properly asked that the Fund include in its proxy statement
a proposal to amend the Fund’s Bylaws such that if the Fund’s investment advisor has
improperly valued its securities, as determined by a court or regulatory authority, then the Fund’s
investment advisory agreement shall be terminated by the Board, subject to its fiduciary duties.
The Fund has not met its burden of demonstrating that a valid exclusion applies to the 14a-8
Proposal. Accordingly, the Stockholder respectfully requests that the Staff not concur in the
Fund’s request for no-action relief concerning the omission of the 14a-8 Proposal from the 2010
Proxy Materials, and that the Staff direct the Fund to include the 14a-8 Proposal in the 2010
Proxy Materials.
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On behalf of the Stockholder, we hereby file, pursuant to Rule 14a-8(k), six copies of this
letter and related material cited in this letter and the Response Letter, and send a copy of this
submission to the Fund. Please acknowledge receipt of this filing by date-stamping the enclosed
receipt copy of this letter and returning it to the undersigned in the enclosed pre-addressed,
stamped envelope. If you have any questions or need additional information, please call the
undersigned at (212) 451-2289. y

Very truly yours,

s

Adath”ﬁﬁlérmm

/

Enclosure
ce: Arthur D. Lipsen

Gramercy Global Optimization Fund
Joel L. Terwilliger, Esq., Associate Counsel
Boulder Total Return Fund, Inc.
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BOULDER TOTAL RETURN FUND, INC.

2344 SPRUCE STREET -~ SUITE A - BOULDER, COLORADO 80302
TELEPHONE (303) 442-2156 FACSIMILE (303) 245-0420

December 17, 2009

Joel L. Terwilliger, Esq.
Associate General Counsel

Vi Certiffied Mail — Return Receipt Reguested

Gramercy Global Optimization Fund
20 Dayton Avenue

Greenwich, CT 06830

Attention: David B. Metzman

With a copy to: Olshan Grundman Frome Rosenzweig & Wolosky LLP

Attention: Adam Finerman, Esdq.

65 East 557 Street — Park Avenue Tower
New York, NY 10022

Facsimila: (212) 451-2222

To the Gramercy Global Optimization Fund, attention Mr, Metzman:

Pursuant to Rule 14a-8(j) of the Securities Exchange Act of 1934, as amended, find attached a letter to

the Securities and Exchange Commission setting forth reasons why the Boulder Total Return Fund, Inc., a
Maryland corporation (the “Fund”), seeks exclusion of your bylaw amendment proposal from the Fund’s
forthcoming proxy materials for the upcoming 2010 annual meeting of stockhoiders.

Cc:

The Fund continues to reserve its rights pursuant to Rule 14a5-8.

Yours truly,
Boulder Total Return Fund, Inc.

Joel L. Terwilliger, Esq,
Its Assoclate General Counsel
Board of Directors, Boulder Total Return Fund, Inc.

Stephen C. Miller, President
Art Zwickel, Esq., Paul, Hastings, Janofsky & Walker LLP




DS BOULDER TOTAL RETURN FUND, INC.

BO AdiL ER 4l 2344 SPRUCE STREET ~ SUTTE A - BOULDER, COLORADO 80302
L S TELEPHONE (303) 442-2156 FACSIMILE (303) 245-0420

December 17, 2009

Joel L, Terwilliger, Fsq.
Associate General Counsel

Via Email and Certified U.5. Malf

Securities and Exchange Commission
Division of Corporation Finance
Office of Chief Counsel

100 F Street, NE

Washington, D.C, 20549
shareholderproposals@sec.goyv

With a copy to: Olshan Grundman Frome Rosenzwelg & Wolosky LLP
Attention: Adam Finerman, Esqg.
65 East 55™ Street — Park Avente Tower
New York, NY 10022
facsimile: (212) 4512222

And to: Gramercy Global Optimization Fund
20 Dayton Avenue
Greenwich, CT 06830
Attention: David B, Metzman

RE: Boulder Total Return Fund, Inc. [File No. 811-07390] — shareholder proposal submitted by
Gramercy Global Optimization Fund

Ladies and Gentlemen:

Enclosed on behalf of Boulder Total Return Fund, Inc. (the “Fund™), pursuant to Rule 14a-8(j) under the
Securiies Exchange Act of 1934, as amended (the “Exchange Act”), is a shareholder proposal and other
materials (the “Proposal”) (attached as Exhibit A} to be submitted to shareholders at the Fund's next annual
meeting (the “Annual Meeting”), submitted by David B. Metzman on behalf of the Gramercy Giobal
Cptimization Fund (the “Proponent”) and received by the Fund regarding a bylaw amendment to the Fund's
governing organizational documents. As a matter of procedure, the Proponent was previously afforded an
opportunity pursuant to Rule 142-8(f) to correct a number of Defects (as further defined below) in the Proposal,
but refused to do so.

The purpose of this lefter Is to set forth the reasons why the Fund belleves it may not be proper o
Include the Proposal in its 2010 proxy statement, In addition, please accept this letter to serve as a supporting
e ——pypinion -0 - cotunsel—pursuant-to-Rule-148a-0)E2){iI)—-as-to-al-matters-of-law-expressed-herein—as-am-ap————
attorney duly admitted to practice law.

In accordance with Rule 14a-8(3), we are by separate letter advising the Proponent of the Fund's
intention to omit the proposal from the company’s proxy statement and providing the Proponent with a copy of
this letter.
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The Proposal.
The Proposal reads as follows:

RESOLVED, Pursuant to Article XIII of the amended and restated bylaws (“Bylaws") of Boulder
Total Return Fund, Inc. {"BTF"), the stockholders of BTF hereby amend the Bylaws 1o add the
following new Article XIv:

"ARTICLE XIV VALUATION OF SECURITIES

If It shall be determined by a federal or state court or regulatory authority that the Corporation,
in connection with its determination of net asset value as of any fiscal quarter in 2008 or 2009,
has overvalued an aggregate of no less than $1,000,000 of the auction rate preferred securities |t
holds, by a margin of greater than 5%, then the Board shall, subject to its fiduclary dutles,
terminate the Corporation’s investment advisory agreement as soon as reasonably practicable.”

‘The Proposal may be properly omitted under Rule 14a-8(0).
1. Qverview,

The Proposal falls to comply with various provisions set forth under Rule 14a-8(1). In particular, and as

discussed in further detail below, the Proposal falls to comply or conflicts with Rule 14(a)-8{(l} because, if
implernented, it:

a} Violates federal securities laws;

b) Conflicts with Maryland law;

¢ Is not refevant to the Fund's day to day business andfor aperations of the Fund, and;
d) Conflicts with those operatlons expressly de!egated to the Fund’s management

Under the clear terms of the Investment Advisory Agreements between the Fund and its advisers (the
“Advisory Agreements”) and the strict requirements of the Investment Company Act of 1840, as amended (the
“40 Act”), the ability to terminate the advisers or amend the Advisory Agreements ks reserved solely to the board
of directors of the Fund (the “Board”) and/or stockhoiders by a “vote of a majority of the outstanding voting
securities”. Under certain circumstances, the Proposal contemplates termination of the advisers In a vacuum,
without any Input, discretion or consideration by the Board (or its sharcholders) of the best interests of the Fund,

The Proposal also seeks to “end-run” the 40 Act’s voting requirements by essentially amending the
termination provisions of the Advisory Agreements through a change to the Fund’s bylaws rather than via the
Advisory Agreements themselves (Which necessarlly requires the considered input and recommendation by the
Board and approval by a majority of shareholders as dictated by the 40 Act). Not only does this Proposal seek to
inroduce an arbitrary and capricious approach to managing the Fund, it usurps the Board's oversight
responsibility imposed by the 46 Act. Under the 40 Act and varlous cases which interpret it, the responsibility of
evaluating the suitability of the Investment advisors to the Fund and the concomitant investment advisory
contracts is solely reserved to the Board and provides that it “shall be the duty of directors . . . {0 request and

————————evaliate———-the-terms- of -[the Investment-advisory]-contract.” This-requirement cannct. be altered, as the

Proposal suggests, through an amendment of the Fund’s bylaws.

As mentioned above, the Proposal attempls to end-run the voling requirement required to elther amend
or terminate the Advisory Agreements without complying with the requivements of the 40 Act. The 40 Act dictates
the sole means by which an advisory contract can be effected or amended, and the Advisory Agreements by
operation of law incorporate these requirements. In proposing that a2 termination provision be inserted into the
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Fund’s bylaws with only a “majority»oﬁthoséwoting” standard, the Proposal attempls to fower the 40 Ads
requiremnent for a “majority of cutstanding voting securities” standard for approval or amendment of an advisory
eontract. This is in direct contradiction to the 40 Act and the Advisory Agreements.

1t is important to emphasize and note that, under the 40 Act, any sharcholder has the unilateral and
unfetiered ability to challenge the competency or inappropriate actions of an adviser and seek termination of an
advisory contract “by vote of a majority of the outstanding voting securities”.! The Advisory Agreements Include
this requlred termination language So if the Proponent or any other shareholder percelves inappropriate actions
by the advisers, they 4 : e i under the 40 Act. It 15 clear from the specificity and
tenor of the Proposal that the Proponent betxeves the Fund has Incorrectly valued some of its investments, But
rather than challenging the pricing or making a proposal to terminate the advisory contract as permitted under
Section 15(a), the Proponent seeks to cloak his true intertions In an arcane proposal and seeks the Staffs

assistance and blessing In end-running and diluting the voting standards and remedies already available to alf
stockhoiders under the 40 Act.

Accordingly, because the Proposal attempts to preempt and supersede federal securities laws, it does not
comply with Rule 14a-8(1){2) and may ba praperly omitted from the Fund’s upcoming proxy for the Annual
Meeting.

itis not a ubj act

The Proposal is not a proper subject for action by shareholders under the taws of the State of Maryland,
where the Fund is organized. Under Rule 14a-8(i)(1) a shareholder proposal may be omitted from the company's
proxy materials if it is not a proper subject for shareholder action under the laws of the jurisdiction of the
company's organization. The note to 145-8(I)(1) explains that proposals may not be proper under sknte law if
they would be binding on the company, but that most proposals cast as fequests of recommendations that the
board of directors take certaln actions are proper. At the time the corresponding note was added to the
predecessor of 14a-8(1)(1) (former 14a-8(c)(1)), the SEC noted:

.. it Is the Commission’s understanding that the laws of most states do not, for the most part,
explicitly Indicate those matters which are proper for security holders to act upon but Instead
provide only that the business and affaits of every corporation organized under this law shall be
managed by its board of directors, or words to that effect. Under such a statute, the board may
be considered to have exclusive discretion in corporate matters, absent a specific provision to the
contrary in the statute itse!f or the corporatzon 3 chal‘ter or by~iaws g@rding!y, g}: anags ¥

‘intrusi ard's !o ary ayt ol § Re/easeﬂo 34~12999
(Nov. 22, 1976), 1976 WL 13702 (S.E.C.) at 7 (emphasis added).

In addition, Staff Legal Bulletin No, 14 (July 13, 2001) ("SLB No. 14") also provides: “When drafting a proposal,
shareho%ders should c:onsider whether the proposat if approved by shareholders, would be binding on the
& fid ! e 1 A c f 3| >

- Thie-Fung-is-organized-and-exists-under-Maryland-Corporations-and-Assediations-Law, which-Is-the spedfic

type of state statutory authority that the SEC contemplated in Refease No. 34-12999 and SLB No. 14. Under
Maryland law, the Fund has a broad array of corporate powers, including the ability to “make contracts” and “[d]o

t See Section 15(a)(3) of the 40 Act.
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every other act not Iinconsistent with law which is appropriate to promote and attain the purposes set forth in its

charter.” Md. Corps, and Assocs. Law, §2-103(5) and (17). According to the Fund's chaster, the purpose of the
Fund is tos

purchase or otherwise acquire, Invest and relivest In, own, sell or ctherwise dispose of securities
of every kind and naturel.]

Additionally, certalin powers of management to accormplish this goal are set aside exclusively for the control of the
board of directors:

the Board of Directors shall have the general management and control of the business and
property of the corporation, and may exercise all the powers of the corporationf.]

Accordingly, under Maryland law, corporate powers shall be exercised by or under the authority of, and
the business and affairs of the Fund managed under the direction of, its board of directors, subject to any
limitation set forth in the articles of incorporation or charter. This Includes, for example and as subject to the
rules of the 40 Act, the power to enter into contractual arrangements as reserved by the corporation itzelf, Le.,
the Fund, through action by the Board. Further, under Maryland law, no such power to amend or terminate a
contractual arrangement ks provided to the sharehokders, directly or indirectly. The Proposal attempts fo
circumvent corporate actions by implementing a shereholder proposal which would effectively bind the Board to
an arbitrary and non-discretionary course of action contrary to the powers expressly reserved to the Board under
Maryland law and In contradicion to well-established interpretations of that law by the staff of the SEC,
Accordingly, because the Proposal conflicts with Maryland law, it does not comply with Rule 14a-8(i)(1) and may
be propetrly omitted from the Fund’s upceming proxy for the Annual Meeting.

The Proposal relates to operations of the Fund which account for less than 5% of the Fund’s total assets
and Is not otherwise significantly related to the Fund's business, The Proposal, if implemented, would mandate
that the board of directors terminate the Fund's co-investment advisory contracts (in contravention of the 40 Act)
should it be determined that the Fund’s holdings of “auction rate preferred securities it holds, by a margin of
greater than 5%" are “ovarvalued”,

According to Rule 14a-8(I)(5), the Proposal may he properly omitted from the Fund's proxy statement for
the upcoming Annual Meeting If it concerns & matter that has no or little “relevanca™:

If [it] relates to operations which account for less than 5 percent of the company’s fotal assets at
the end of its most recent fiscal year, and for less than 5 percent of its net earnings and gross

sales for its most recent fiscal year, and is not otherwise significantly related to the company’s
business.]

At the close of the Fund’s most recent fiscal year, its holdings of auction rate preferred seaurities comprised less
than 5% of the Fund's assets. See atiached Exhibit B, Accordingly, because the Proposal lacks “relevance”, it
does not comply with Rule 14a-8(1)(5) and may be properly exciuded from the Fund’s upcoming proxy for the
Annual Meeting.

The Proposal deals with a matter relating to the Fund's ordinary business operations and Is not suitable
for, and indeed conflicts with, the Fund’s bylaws regarding the day-to-day management of its operations. The
ongoing valuation of the Fund®s portfolic of. assets Is @ pure business function reserved to the Fund’s senlor
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management and the Board. As discussed extensively above, this day-to-day management function of the Fund is
expressly reserved under Maryland law, subjed to any limitation set forth in the articles of incorporation.

Indeed, under guidance recently issued by the SEC, the staff reiterated that will it concider whether the
underlying subject matter of a sharcholder proposal invelves an "ordinary business” matter to determine whether
the shareholder proposal Is excludable under Rule 14a-8(iX7). The Division of Corporation Finance Staff Legal
Bulletin No, I4E, “Sharcholder Proposals,” dated Cclober 27, 2002 ("SLB Neo. $4E"). This “subject matter
analysis” relles on "the determination as to whether a proposal deals with a matter relating to & company's
ordinary business operations is made on a case-by-case basls, taking into account factors such as the nature of
the proposal and the crcumstances of the company to which it Is directed.” Jd. Although SLB No. 14E focused
primarily on shareholder proposals related to risk management areas, such as CEQ succession planning, it
reiterates a broader consensus that proposals which do not “transcend the day-to-day business matters” are best
feft to the management of the company and shareholders should not unduly mandate a course of action by s
board of directors, See, The Dision of Conporation Finance Steff Legal Bulletin No. 149C, "Shareholder Proposals,”
dated June 28, 2005 also The Division of Corporation Flnance Stalf Legel Bulletin No. 144, "Shareholder
Proposals, " dated July 12, 2002 (*SLB No. 14A"),

Further to this point, the SEC has previously indicated that proposals nvolving "the management of the
workforce, such as the hiring, promotion, and termination of employees,” relate to ordinary business matters
which are excludable under Rule 14a-8(7). See, Exchange Act Release No. 40018 (May 21, 1998) and as adopted
in SLB No. 144, Clearly the Proposal seeks to usurp an ordinary business matter of the Fund by introducing an
arbitrary and mandatory provision to terminate a contract and associated persons on an issue best left to the
Fund's board of directors.

The decision to buy and hold, or sell, certain securities including auction rate securities, is a function of
the Fund’s management. Concomitant with this responsibility is the duty to appropriately value these securities.
Shareholders purchase securities of reglstered Investment companles such as the Fund with the
acknowledgement and understanding that professional managers are best equipped to deal with the dally
business operations of the company, induding the “ordinary business” of valulng the company’s Investments.
Accordingly, because the Proposal deals with a matter relating to the Fund’s ordinary business operations, it does
" not comp!y with Rule 14a-8(1)(7) and may be properly excluded from the Fund's upcoming proxy for the Annual
Meeting.
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Conclusion

Since the Proposal fails to satisfy or conflicts with various provisions of Rule 14a-8(j) as discussed above
{the “Defects”), we respecifully request your confirmation that the Division of Corporation Finance will not
recomimend to the Commission any action If the Fund omits the Proposal from Its proxy materials for its Annual
Meeting. Should you disagree with our conclusions regarding these Defects, we would appreciate an opportunity
to confer with you prior to the issuance of the stafP's Rule 14a-8(}) response. If you have any questions with
respect to this matter, please do not hesitate to call me at (303) 442-2156. Flease acknowledge receipt of this
letter and the attached material by return email.

Yours truly,
Boulder Total Return Pund, Inc.

Joek L. Terwilliger, ESQ/—W

Its Associate General Counsel

Cct  Board of Directors, Boulder Total Return Fund, Inc.
Stephen C, Miller, President .
Art Zwicke), Esq., Paul, Hastings, Janofsky & Walker LLP
Cralg Ellis, Securities & Exchange Commission '
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PARK AVENUE YOWER
65 EAST 55TH STREET

NEW YORK, HEW YORK 10092

TELEPHONE: 212.451,2300

November 12, 2009 FACSIMILE: 9972451 9902

WWW OLSHANLAW.COM

'VIA FEDEX

Boulder Total Return Fund, Inc,

Fund Administrative Services

2344 Spruce Street, Suife A

Boulder, Colorado 80302

Attention: Stephanie J. Kelley, Secretary

Re:  Submission of resolution and supporting statement pursuant to Rule
14a-8 of the Securities Exchange Act of 1934, as amended (the
“Exchange Act™), for the 2010 Annual Meeting of Stockholders of
Boulder Total Return Fund, Inc, (the “Fund™)

Dear Ms. Kelley.

You should have received, under separate cover, a submission letter and a resolution and
supporting statement (the “Proposal”) submiited by Gramercy Global Optimization Fund (the
“Proposing Stockholder”) pursuant to Rule 142-8 of the Exchange Act for inclusion in the
Fund’s proxy statement for the Fund’s 2010 annual meeting of stockholders. Enclosed please
find a copy of the Proposal, which corrects a typographical error contained in the Proposal
submitted by the Proposing Stockholder. We are sending this copy to ensure that the Fund has
properly received this Proposal in accordance with Rule 14a-8 of the Exchange Act,

Please do not hesitate to contact me at (212) 451-2331 if you have any questions
regarding this matter.

Verytruly yours,

;wmu/%

Jason W Soncini

Enclosure

e Arthur D. Linson

NEW JERSEY QFFICE
744 BROAD STREEY, 16TH FLOOR
NEWARK, NS 07102
i s 531,
846125-1 ELEPHONE: $73.331,7200
FACSIMILE: 973.331.728¢2



GRAMERCY GLOBAL OPTIMIZATION FUND
- 20 Dayton Avenue :
Greenwich, Connecticut 06830

November 12, 2009
BY FACSIMILE AND FEDERAL FXPRESS

Boulder Total Retum Fund, Inc.

Fund Administrative Services

2344 Spruce Street, Suite A

Boulder, Colorado 80302

Attention: Stephanie J. Kelley, Secretary

Re:  Submission of resolution and supporting statement parseant to Rule 14a-8 of
the Securities Exchange Act of 1934, as amended, for the 2010 Annual
Meetlng of Stockholders of Boulder Total Return Fund, Inc.

Ms. Kelley:

Gramercy Global Optimization Fund (the “Proposing Stockholder”) is submitting the
following resolution and supporting statement attached hereto Exhibit A for inclusion in the
proxy statement of Boulder Total Return Fund, Inc. (“BTF™) for the 2010 annual meeting of
stockholders (the “Annual Meeting”) of BTF.

As of the date hereof, the Proposing Stockholder has continuously held at least $2,000 in
market value of BTF’s securities entitled to be voted on the resolution for at least one year by the
date hereof, as evidenced by the letter from Daiwa Securities Trust Company (“Daiwa”) attached
hereto as Exhibit B and intends to continue to hold such shares through the date of the Annual
Meeting. The shares are currently held in the Proposing Stockholder’s brokerage account with

Daiwa. Cede & Co., as the nominee of The Depository Trust Company, is the holder of record
of the beneficially-owned shares.

A representative of the Proposing Stockholder will appear in person at the Annual
Meeting to present the resolution.

845232-3



This notice is submitted in accordance with Rule 14a-8 under the Securities Exchange
Act of 1934, as amended. The Proposing Shareholder will assume the attached resolution and
supporting statement will be included in the Fund’s proxy material for the Annual Meeting
unless advised otherwise in wiiting (with 2 copy to the Proposing Shareholder’s counsel in this
matier, Olshan Grundman Frome Rosenzweig & Wolosky LLP, Park Avenve Tower, 65 East
558 Street, New York, New York 10022, Attentiom: Adam Finerman, Esq., telephone (212) 451~
2289, facsimile (212) 451-2222).

GRAMERCY GLOBAL OFTIMIZATION FUND
By Gramercy lovestment Advisors LLC

: IBV%W
By:

Name: DavidB. Melzman
Title:  Semnior Yice President

8452523
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rODOsal:

RESOLVED, Pursuant to Article XIII of the amended and restated bylaws (“Bylaws™} of Boulder

Total Returss Fund, fne. (“BTE™), the stockholders of BTF hereby amend the Bylaws (o add the following
new Article XIV:

*ARTICLE XIV
VALUATION OF SECURITIES

If i shall be determined by a federal or state court or regulatory awthority that the Corporation, in
connection with iis determination of net asset value as of any fiscal quarter in 2008 or 2009, has over-
valued an aggregate of no less than $1,000,000 of the auction rate preferred securitiss it holds, by a
margin of greater than 5%, then the Board shall, subject to iis fiduciary duties, terminate the
Corporation’s investment advisory agreement as 5oon as reasonably practicable.”

Supporting Statement:

Peilo‘w stockhoiders, we have serious concerns with the valuations BTF has been applying to the
Aupction Rate Preferred securities ("ARPs”) it holds, and believe these securities may have been
significantly over-valued by BTF, If BTF over-states the fair market value of the ARPs,

e  Management fees are improperly inflated because these fees are based on the value of
assets under management;

s Reported performance is misteadingly inflated because the price decline of these assets is
not accurately reflected in performance caleulations.

" BTF maintains a significant portion of its assets in ARPs. The market for ARPs collapsed in
early 2008, resulting in an extremely limited secondary market. By BTF's own admission, it is unclear
when, or If, the market for thesa securities will return. A holder who needed to sell these securities would
have been required to sell them at a significant discount. By way of example, a closed-end fund disclosed
in its 2008 annrual report that it had repurchased shares of its ARPs at 65% of par in October 2008,

Despite this fundamental change in the market for ARPs in 2008 and 2009, BTF has consistently
valued these securities at or near face valoe, when, we believe, it was widely known that their fair market
values were significantly less than face value, If these securities were overvalued, then BTF's reported
refurns are materially overstated and BTF has significantly overpaid management fees to BTF’s

investment adviser. Fellowing the Febrary 2008 auction failures and consequent market collapse of the
ARPs market, BTF valued its ARPs as follows:

Valuation
Date Principal Amount (3} (%o of Face Value)
February 29, 2008 12,250,000 100
May 31, 2008 12,250,000 . 100
AVgust 3T, 2008 1272530000 100

§45252-3



Wovembear 30, 2008 6,250,000

100
February 28, 2009 6,150,000 98
May 31, 2009 2,100,000 98
August 31, 2009 200,000 a8

During these periods, affiliates of BTF s investment advisor sold 491,634 BTF common shares,

‘The proposed amendment would require the Board to terminate the investment advisory
agreement, subject to its fiduciary duties, as soon as reasonably practicable, if it is determined by a

federal or state court or vegulatory body that BTF has overpriced ARPs it hiolds, as described in the
amendment.

Vote FOR this propesal and remind the Board that their fiduciary dutly is owed solely to
stockholders.

845252-3
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Barws Securrries TrRUST COMPANY

One Bvertrust Plaza, Jersey City, New Jersey 07302

Novernber 12, 2009

Boulder Total Return Fund, Inc.

Fund Administrative Services

2344 Spruce Street, Suite A

Boulder, Colorade 80302

Attention: Stephanie J. Kelley, Secretary

Ms. Kelley: .

As custodian for Gramercy Global Optimization Fund (“Gramercy™), Daiwa Securities Trust
Company confirms that Gramercy has continuousty held at least $2,000 in market value of
Boulder Total Return Fund, Inc.’s securities for at least one year by the date hereof.

If any additiona! documentation is required, please feel free to give me a call at (201) 915-3064,

Sincei'el),/ v

Teresa Malone, VP

Daiwa Securities Trust Company

Telephone: 201-333-7300 Facsimile: 201-333-7726 SWITT DSTC US 33 Telex: 262876 DSTRU UR
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Exhibit B

Boulder Total Retum Fund, Inc.’s holdings of auction rate preferred securities as of the close of its
most recent fiscal year — 11/30/2009

Security Mame | " % of Net Assets
Including Leverage
{at par value}
Neuberger Berman Real Estate Securities Income Fund, Series C 0.1%
Total 0.1%




