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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

SECURITIES AND EXCHANGE COMMISSION, 

Plaintiff, 

v. 

VITESSE SEMICONDUCTOR CORPORATION, 
LOUIS R. TOMASETTA, EUGENE F. HOVANEC, 
YATIN D. MODY, AND NICOLE R. KAPLAN, 

Defendants. 

/ () e..,; '] ;i.. '3 '1 (:;p-i;> 
CA. No. (__) 

USDCSONY 
DOClJMENT 
ELECTR.ONJCAU;r Fil.ID 
DOC#:=-=:::--:::-:::~..,.._... 
DATEFILEO: g-.22-// 

FINAL JUDGMENT AS TO DEFENDANT 
VITESSE SEMICONDUCTOR CORPORATION 

The Securities and Exchange Commission having filed a Complaint and Defendant Vitesse 

Semiconductor Corporation having entered a general appearance; consented to the Court's 

jurisdiction over Defendant and the subject matter of this action; consented to entry of this Final 

Judgment without admitting or denying the allegations of the Complaint (except as to 

jurisdiction); waived findings of fact and conclusions oflaw; and waived any right to appeal from 

this Final Judgment: 

I. 

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that Defendant and 

Defendant's agents, servants, employees, attorneys, and all persons in active concert or 

participation with them who receive actual notice of this Final Judgment by personal service or 

otherwise are permanently restrained and enjoined from violating, directly or indirectly, Section 

lO(b) of the Securities Exchange Act of 1934 (the "Exchange Act") [15 U.S.C. § 78j(b)] and Rule 
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I Ob-5 promulgated thereunder [ 17 C.F.R. § 240. l Ob-5], by using any means or instrumentality of 

interstate commerce, or of the mails, or of any facility of any national securities exchange, in 

connection with the purchase or sale of any security: 

(a) to employ any device, scheme, or artifice to defraud; 

(b) to make any untrue statement of a material fact or to omit to state a material fact 

necessary in order to make the statements made, in the light of the circumstances 

under which they were made, not misleading; or 

(c) to engage in any act, practice, or course ofbusiness which operates or would 

operate as a fraud or deceit upon any person. 

IL 

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant 

and Defendant's agents, servants, employees, attorneys, and all persons in active concert or 

participation with them who receive actual notice of this Final Judgment by personal service or 

otherwise are permanently restrained and enjoined from violating Section J 7(a) of the Securities 

Act of 1933 (the "Securities Act") [15 U.S.C. § 77q(a)] in the offer or sale of any security by the 

use of any means or instruments of transportation or communication in interstate commerce or by 

use of the mails, directly or indirectly: 

(a) to employ any device, scheme, or artifice to defraud; 

(b) to obtain money or property by means of any untrue statement of a material fact 

or any omission of a material fact necessary in order to make the statements 
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made, in light of the circumstances under which they were made, not misleading; 

or 

(c) to engage in any transaction, practice, or course of business which operates or 

would operate as a fraud or deceit upon the purchaser. 

III. 

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant 

and Defendant's agents, servants, employees, attorneys, and all persons in active concert or 

participation with them who receive actual notice of this Final Judgment by personal service or 

otherwise are permanently restrained and enjoined from, directly or indirectly, Section 13(a) of 

the Exchange Act (15 U.S.C. § 78m(a)] and Rules 12b-20, 13a-1and13a-13 promulgated 

thereunder (17 C.F.R. §§240.12b-20, 240.13a-1and240.13a-13] by, filing or causing to be filed 

with the Securities and Exchange Commission any information, document, or report required to 

be filed with the Commission pursuant to Exchange Act Section l 3(a) and the rules and 

regulations promulgated thereunder, which contains any untrue statement of a material fact, which 

omits to state any material fact necessary in order to make the statements made, in light of the 

circumstances under which they were made, not misleading, or which omits to disclose any 

information required to be disclosed. 

IV. 

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant 

and Defendant's agents, servants, employees, attorneys, and all persons in active concert or 

participation with them who receive actual notice of this Final Judgment by personal service or 
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otherwise are permanently restrained and enjoined from, directly or indirectly, Sections 

13(b)(2)(A) and 13(b)(2)(B) of the Exchange Act [ 1 S U.S.C. § 78m(b)(2)(A) and 1 S U.S.C. § 

78m(b)(2)(B)] by failing: 

(a) to make and keep books, records, and accounts that, in reasonable detail, 

accurately and fairly reflect the transactions and dispositions of the assets of the issuer; or 

(b) to devise and maintain a system of internal accounting controls sufficient to 

provide reasonable assurances that- (i) transactions are executed in accordance with 

management's general or specific authorization; (ii) transactions are recorded as necessary (I) to 

pennit preparation of financial statements in confonnity with generally accepted accounting 

principles or any other criteria applicable to such statements, and (II) to maintain accountability 

for assets; (iii) access to assets is pennitted only in accordance with management's general or 

specific authorization; and (iv) the recorded accountability for assets is compared with the existing 

assets at reasonable intervals and appropriate action is taken with respect to any differences. 

v. 

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant, 

Defendant's agents, servants, employees, attorneys, assigns, and all persons in active concert or 

participation with them who receive actual notice of this Final Judgment by personal service or 

otherwise are permanently restrained and enjoined from violating Section I 4(a) of the Exchange 

Act [15 U.S.C. § 78n(a)] and Rule 14a-9 thereunder [17 C.F.R. § 240.14a-9], by directly or 

indirectly, by the use of any means or instrumentality of interstate commerce, or of the mails, or of 

any facility of any national securities exchange, soliciting or permitting the use of its or their 
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name(s) to solicit any proxy or consent or authorization in respect of any security (other than an 

exempted security) registered pursuant to Section 12 of the Exchange Act by means of any proxy 

statement, form of proxy, notice of meeting or other communication, written or oral, containing 

any statement which, at the time and in light of the circumstances under which it is made, is fulse 

or misleading with respect to any material fact, or which omits to state any material fact which is 

necessary in order to make the statements made therein not false or misleading or which is 

necessary to correct any statement in an earlier communication with respect to the solicitation of a 

proxy for the same meeting or subject matter which has become false or misleading. 

VI. 

IT IS HEREBY FURTHER ORDERED, ADJUDGED, AND DECREED that Defendant 

is liable for a civil penalty in the amount of$3,000,000 (THREE MILLION DOLLARS) pursuant 

to Securities Act Section 20(d) [15 U.S.C. §77t(d)] and Section 2l(d)(3) of the Exchange Act 

[15 U.S.C. §78u(d)(3)]. Defendant shall satisfy this obligation by paying $3,000,000 within 14 

days after entry of this Final Judgment to the Clerk of this Court, together with a cover letter 

identifying Vitesse Semiconductor Corporation as a defendant in this action; setting forth the title 

and civil action number of this action and the name of this Court; and specifying that payment is 

made pursuant to this Final Judgment. Defendant shall simultaneously transmit photocopies of 

such payment and letter to the Commission's counsel in this action. By making this payment, 

Defendant relinquishes all legal and equitable right, title, and interest in such funds, and no part of 

the funds shall be returned to Defendant. Defendant shall pay post-judgment interest on any 

delinquent amounts pursuant to 28 USC § 1961. 

~\.;/ The Clerk shall deposit the funds into an interest bearing account with the Court Registry 
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Investment System ("CRIS") or any other type of interest bearing account that is utilized by the 

Court. These funds, together with any interest and income earned thereon (collectively, the 

"Fund"), shall be held in the interest bearing account until further order of the Court. In 

accordance with 28 U.S.C. § 1914 and the guidelines set by the Director of the Administrative 

Office of the United States Courts, the Clerk is directed, without further order of this Court, to 

deduct from the income earned on the money in the Fund a fee equal to ten percent of the income 

earned on the Fund. Such fee shall not exceed that authorized by the Judicial Conference of the 

United States. 

The Commission may by motion propose a plan to distribute the Fund subject to the 

Court's approval. Such a plan may provide that the Fund shall be distn1mted pursuant to the Fair 

Fund provisions of Section 308(a) of the Sarbanes-Oxley Act of2002, as amended by Section 

929B of the Dodd-Frank Wall Street Reform and Consumer Protection Act. Regardless of 

whether any such Fair Fund distribution is made, amounts ordered to be paid as civil penalties 

pursuant to this Judgment shall be treated as penalties paid to the government for all purposes, 

including all tax purposes. To preserve the deterrent effect of the civil penalty, Defendant shall 

not, after oftSet or reduction of any award of compensatory damages in any Related Investor 

Action based on Defendant's payment of disgorgement in this action, argue that it is entitled to, 

nor shall it further benefit by, offiet or reduction of such compensatory damages award by the 

amount of any part of Defendant's payment of a civil penalty in this action ("Penalty OftSet"). If 

the court in any Related Investor Action grants such a Penalty OftSet, Defendant shal~ within 30 

days after entry of a final order granting the Penalty Qffi;et, notify the Commission's counsel in 

this action and pay the amount of the Penalty OftSet to the United States Treasury or to a Fair 
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Fund, as the Commission directs. Such a payment shall not be deemed an additional civil penalty 

and shall not be deemed to change the amount of the civil penalty imposed in this Judgment. For 

purposes ofthis paragraph, a "Related Investor Action" means a private damages action brought 

against Defendant by or on behalf of one or more investors based on substantially the same facts 

as alleged in the C-0mplaint in this action. 

VII. 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the Consent of 

Derendant Vitesse Semiconductor Corporation is incorporated herein with the same force and 

effect as if fully set forth herein, and that Defendant shall comply with all of the undertakings and 

agreements set furth therein. 

VIII. 

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that this Court shall retain 

jurisdiction of this matter for the purposes of enforcing the terms of this Final Judgment. 

IX. 

There being no just reason for delay, pursuant to Rule 54(b) of the Federal Rules of Civil 

Procedure, the Clerk is ordered to enter this Final Judgment forthwith and without further notice. 

Dated: 3/~r LJL 
I I 

7 



Case 1:10-cv-09239-JSR   Document 60   Filed 03/22/11   Page 8 of 15

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

SECURITIES AND EXCHANGE COMMISSION, 

Plaintiff, 

v. 

VITESSE SEMICONDUCTOR CORPORATION, 
LOUIS R. TOMA SETT A, EUGENE F. HOVANEC, 
Y ATIN D. MODY, AND NICOLE R. KAPLAN, 

Defendants. 

IO CIV 
C.A. No. L_J 

CONSENT AND UNDERTAKING OF DEFENDANT VITESSE 
SEMICONDUCTOR CORPORATION 

I. Defendant Vitesse Semiconductor Corporation ("Defendant") waives service of a 

summons and the complaint in this action, enters a general appearance, and admits the Court's 

jurisdiction over Defendant and over the subject matter of this action .. 

2. Without admitting or denying the allegations of the complaint (except as to 

personal and subject matter jurisdiction, which Defendant admits), Defendant hereby consents to 

the entry of the final Judgment in the form attached hereto (the "Final Judgment") and 

incorporated by reference herein, which, among other things: 

(a) permanently restrains and enjoins Defendant from violation of Securities 

Act Section 17(a) and Exchange Act Sections JO(b), l3(a), 13(b)(2)(A), 

13(b)(2)(B), and 14(a), and Exchange Act Rules lOb-5, 12b-20, 13a-l, 

13a- l 3, and 14a-9; 

(b) orders Defendant to pay a civil penalty in the amount of$3,000,000 

(THREE MILLION DOLLARS) under Securities Act Section 20(d) [15 
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U.S.C. § 77t(d)] and Exchange Act Section 21(d)(3) [15 U.S.C. § 

78u(d)(3)] .. 

3. Defendant acknowledges that the civil penalty paid pursuant to the Final 

Judgment may be distributed pursuant to the Fair Fund provisions of Section 308(a) of the 

Sarbanes-Oxley Act of2002, as amended by Section 929B of the Dodd-Frank Wall Street 

Reform and Consumer Protection Act. Regardless of whether any such Fair Fund distribution is 

made, the civil penalty shall be treated as a penalty paid to the government for all purposes, 

including all tax purposes. To preserve the deterrent effect of the civil penalty, Defendant agrees 

that it shall not, after offset or reduction of any award of compensatory damages in any Related 

Investor Action based on Defendant's payment of disgorgement in this action, argue that it is 

entitled to, nor shall it further benefit by, offset or reduction of such compensatory damages 

award by the amount of any part of Defendant's payment of a civil penalty in this action 

("Penalty Offset"). If the court in any Related Investor Action grants such a Penalty Offset, 

Defendant agrees that it shall, within 30 days after entry of a final order granting the Penalty 

Offset, notify the Commission's counsel in this action and pay the amount of the Penalty Offset 

to the United States Treasury or to a Fair Fund, as the Commission directs. Such a payment shall 

not be deemed an additional civil penalty and shall not be deemed to change the amount of the 

civil penalty imposed in this action. For purposes of tnis paragraph, a "Related Investor Action" 

means a private damages action brought against Defendant by or on behalf of one or more 

investors based on substantially the same facts as alleged in the Complaint in this action. 

4. Defendant agrees that it shall not seek or accept, directly or indirectly, 

reimbursement or indemnification from any source, including but not limited to payment made 

pursuant to any insurance policy, with regard to any civil penalty amounts that Defendant pays 
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pursuant to the Final Judgment, regardless of whether such penalty amounts or any part thereof 

are added to a distribution fund or otherwise used for the benefit of investors. Defendant further 

agrees that it shall not claim, assert, or apply for a tax deduction or tax credit with regard to any 

federal, state, or local tax for any penalty amounts that Defendant pays pursuant to the Final 

Judgment, regardless of whether such penalty amounts or any part thereof are added to a 

distribution fund or otherwise used for the benefit of investors. 

5. Defendant waives the entry of findings of fact and conclusions of law pursuant to 

Rule 52 of the Federal Rules of Civil Procedure. 

6. Defendant waives the right, if any, to a jury trial and to appeal from the entry of 

the Final Judgment. 

7. Defendant enters into this Consent voluntarily and represents that no threats, 

offers, promises, or inducements of any kind have been made by the Commission or any 

member, officer, employee, agent, or representative of the Commission to induce Defendant to 

enter into this Consent. 

8. Defendant agrees that this Consent shall be incorporated into the Final Judgment 

with the same force and effect as if fully set forth therein. 

9. Defendant will not oppose the enforcement of the Final Judgment on the ground, 

if any exists, that it fails to comply with Rule 65(d) of the Federal Rules of Civil Procedure, and 

hereby waives any objection based thereon. 

10. Defendant waives service of the Final Judgment and agrees that entry of the Final 

Judgment by the Court and filing with the Clerk of the Court will constitute notice to Defendant 

of its terms and conditions. Defendant further agrees to provide counsel for the Commission, 
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within thirty days after the Final Judgment is filed with the Clerk of the Court, with an affidavit 

or declaration stating that Defendant has received and read a copy of the Final Judgment. 

1 I. Consistent with 17 C.F.R. 202.S(f), this Consent resolves only the claims asserted 

against Defendant in this civil proceeding. Defendant acknowledges that no promise or 

representation has been made by the Commission or any member, officer, employee, agent, or 

representative of the Commission with regard to any criminal liability that may have arisen or 

may arise from the facts underlying this action or immunity from any such criminal liability. 

Defondant waives any claim of Double Jeopardy based upon the settlement of this proceeding, 

including the imposition of any remedy or civil penalty herein. Defendant further acknowledges 

that the Court's entry of a permanent injunction may have collateral consequences under federal 

or state law and the rules and regulations of self-regulatory organizations, licensing boards, and 

other regulatory organizations. Such collateral consequences include, but are not limited to, a 

statutory disqualification with respect to membership or participation in, or association with a 

member of, a self-regulatory organization. This statutory disqualification has consequences that 

are separate from any sanction imposed in an administrative proceeding. In addition, in any 

disciplinary proceeding before the Commission based on the entry of the injunction in this 

action, Defendant understands that it shall not be permitted to contest the factual allegations of 

the complaint in this action. 

12. Defendant understands and agrees to comply with the Commission's policy "not 

to permit a defendant or respondent to consent to a judgment or order that imposes a sanction 

while denying the allegations in the complaint or order for proceedings." 17 C.F.R. § 202.5. In 

compliance with this policy, Defendant agrees: (i) not to take any action or to make or permit to 

be made any public statement denying, directly or indirectly, any allegation in the complaint or 
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creating the impression that the complaint is without factual basis; and (ii) that upon the filing of 

this Consent, Defendant hereby withdraws any papers filed in this action to the extent that they 

deny any allegation in the complaint. If Defendant breaches this agreement, the Commission 

may petition the Court to vacate the Final Judgment and restore this action to its active docket. 

Nothing in this paragraph affects Defendant's: (i) testimonial obligations; or (ii) right to take 

legal or factual positions in litigation or other legal proceedings in which the Commission is not 

a party. 

13. Defendant hereby waives any rights under the Equal Access to Justice Act, the 

Small Business Regulatory Enforcement Fairness Act of 1996, or any other provision of law to 

seek from the United States, or any agency, or any official of the United States acting in his or 

her official capacity, directly or indirectly, reimbursement of attorney's fees or other fees, 

expenses, or costs expended by Defendant to defend against this action. For these purposes, 

Defendant agrees that Defendant is not the prevailing party in this action since the parties have 

reached a good faith settlement. 

14. Defendant agrees that it will cooperate fully with the Commission in any and all 

investigations, litigation, or other proceedings relating to or arising from the subject matter of the 

complaint in this action and the Commission's investigation of the facts and circumstances 

which resulted in the Commission's bringing of this action and complaint, by undertaking to do 

the following: 

(a) Appear and be interviewed (and use its best efforts to encourage its executives, 

officers, directors, and/or employees to appear and be interviewed by) the Commission's staff at 

such times and places as the staff requests upon reasonable notice; 
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(b) Agrees to accept service by mail, electronic transmission (including email), or 

facsimile transmission any notices or subpoenas issued by the Commission for documents or 

testimony at depositions, hearings, or trials, or in connection with any related investigation by 

Commission staff; 

(c) Appoints Defendant's undersigned attorney as agent to receive service of such 

notices and subpoenas; 

(d) Agrees, with respect to such notices and subpoenas, to waive the territorial limits 

on service contained in Rule 45 ofthc Federal Rules of Civil Procedure and any applicable local 

rules, provided that the party requesting the testimony reimburses Defendant's travel, lodging, and 

subsistence expenses at the then-prevailing U.S. Government per diem rates; and 

(e) Consents to personal jurisdiction over Defendant in any United States District 

Court for purposes of enforcing any such subpoena. 
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15. Defendant agrees that the Commission may present the Final Judgment to the 

Court for signature and entry without further notice. 

16. Defendant agrees that this Court shall retain jurisdiction over this matter for the 

purpose of enforcing the terms of the Final Judgment. 

Vitesse Semiconductor Corp. 

By: ___'-"'.?B:J__J,~<::'.'.::::=::=:::_____ 
Christopher R. Gardner 

Title: Chief Executive Officer 
Address: Vitesse Semiconductor Corp. 

7 41 Calle Plano 
Camarillo, CA 93012-8543 

On 2010, Christopher R. Gardner, a person known to me. personally 
appeared before me and acknowledged executing the foregoing Consent. 

Approved as to form: 

~~h Jatrrcl~WE~q:m ~~ 
O'Melveny & Myers LLP 
Two Embarcadero Center, 28th Floor 
San Franciseo, CA 9411-3823 

Notary Public 
Commission expires: 

Attorney for Defendant Vitesse Semiconduetor Corporation 

7 



Case 1:10-cv-09239-JSR   Document 60   Filed 03/22/11   Page 15 of 15CALIFORNIA ALL-PURPOSE 
CERTIFICATE OF ACKNOWLEDGMENT 

State of California 

County of _V~wtv~~~r~~~--

personally appeared __ C_h_n~' ~-t~o~P-h~e,~c_R~·~~G~~~r_d~n~c:.~I __________ _ 

who proved to me on the basis of satisfactory evidence to be the person( a) whose name(i;) is/ai:e subscribed to 
the within instrument and acknowledged to me that he/shelthey executed the same in his/~r authorized 
capacity(-ies), and that by his&ef4he.ir signature(a) on the instrument the person(~), or the entity upon behalf of 
which the person( ir) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph 
is true and correct. 

WITNESS my hand and official seal. 

Signature of Notary Public 
(Notary Seal) 

C. STUVER 1 
COMM.# 1892792 fil<; 

NOTARY' PUBt.fC·CAIJFORHIA 
VElfTURA COUNTY 

MY COMM. EXP Jui.Y13. 2014.,. 

ADDITIONAL OPTIONAL INFORMATION 
INSTRUCTIONS FOR COMPLETING THIS FORM 

Any aclmowledgmenl completed in California must contain verbiage exactly as 
DESCRIPTION OF THE A TI ACHED DOCUMENT appears above in the notary section or a separate aclmowledgmenl form must be 

properly completed and attached Lo that document. The only exception 1s if a 
document is lo be recorded outside of California. In such mslances, arry alternative 
acknowledgment verbiage as may be printed on such a document so long as !he 
verbiage does not require the notary lo do something Iha! is illegal for a nolary m 

deft'ndN11f v.~ j 5 5 E 5 (Yn/ (' /ldc.k:..frv" California (i.e. certifying the authorized capacity of the signer). Please check the 
(Title ordeseription ;f;n;ched document con~nued) ("c>-':i d{,·o document carefully for proper notarial wording and attach this form if required. ,.., 

Number of Pages __ Document Date ~i~~:~;: ~~~:~ll~n!;:~~~n ::a~: ~~et~:t~~t~:~l~e~~~:~:~;;d~;e~~~ument 
Date ofnotariz.ation must be the date that the signer(s) personally appeared which 
must also be the same date the ackuowledgment is completed. 

(Additional information) The notary publie must print his or her name as it appears within his or her 
eommission followed by a comma and then your title (notary public). 

CAPACITY CLAIMED BY THE SIGNER 
D Individual (s) 
D Corporate Officer 

(Title) 

D Partner(s) 
D Attorney-in-Fact 
D Trustee(s) 
D Other ___________ _ 

2008 Version CAPA v12.10.07 800-873-9865 www.NotaryClasses.com 

• Print the name(s) of doeument signer(s) who personally appear at the lime of 
notariz.ation. 

• Indicate the correct singular or plural forms by erossing off ineorrcct forms (i.e. 
he/she/~ is /ea) or circling the correct forms. Failure to correctly indicate this 
information ma)' lead to rejeetion of document recording. 
The notary seal impression must be clear and photographically reproducible. 
Impression must not cover text or lines. If seal impression smudges, re-seal if a 
suffieient area permits, otherwise complete a difierenl aeknowledgmenl form. 

• Signature of the notary public must match the signature on file with the offiee of 
the county clerk. 

•!• Additional information is not required but could help to ensure this 
aeknowledgmenl is not misused or attached to a different doeumenl. 

•!• Indicate title or type of attached doeument, number of pages and dale. 
•!• Indicate the capacity claimed by the signer. If the claimed capaeity is a 

corporate officer, indicate the title (i.e. CEO, CFO, Secretary). 
Securely attach this document to the signed document 


