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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff, . l O |
No.T0 Ciw ¥

V.
VITESSE SEMICONDUCTOR CORPORATION, COMPLAINT AND _-"
LOUIS R. TOMASETTA, EUGENE F. HOVANEC, JURY DEMAND -~
YATIN D. MODY, AND NICOLE R. KAPLAN R
Defendants. o
Q_&\-“_ >

Plaintiff Securities and Exchange Commission (“Commission”) alleges 3§ fol
SUMMARY

1. During the period in or about 1995 through April 2006, defendant Vitesse
Semiconductor Corporation (“Vitesse” or the “CompénY”) engaged in fraudulent revenue
recognition practices and stock options backdating misconduct. This fraud was orchestrated by
certain of Vitesse’s most senior former executives.

2. Starting in of aboﬁt September 2001 and not ending until April 2006; Vitesse
' engaged in an elaborate CHannel stuffing schemg in order to impropérly_ recordvre"/enue oh
product shipments. Defendants Louis R. Tom;setta (’”To;aéetta”), co-founder and forrﬁer Chief
* Executive Officer (“CEO™) and director of Vitesse, Eugene F. Hovanec (“Ho;/anec”), former
Chief Financial Officer (“CFO”) and Executive Vice-President of Vitesse, Yatin Mody, former
Controller and CFO, and Nicole Kaplan, former Manager and Director of Finance of Viteés_e,

each knowingly played a significant role in the Company’s execution of this fraud. Specifically,

Tomasetta, Hovanec, Mody and Kaplan caused the Company to immediately recognize revenue
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and record invalid accounts receivable for product shipped at period end to its largest distributor,
Nu Horizons Electronics Corporation, even though it had an unconditional right to return all of
the product. The right of return was accbmplished through undisclosed side letters and oral
agreements. The effect of this fraud was to materially inflate the revenue that the Cofnpany
‘reported m its financial statements in 14 quarters from September 2001 through early 2006.

3. Tomasetta, Hovanec, Mody and Kaplan compounded their fraudulent revenue
recognition practices by failing to timely record credits that were generated by Nu Horizons’

| return of product tied to the invalid accounts receivéble. |

4, In order to conceal thé true age of the accounts recei\}able created‘by the failure to
timely record credits from the Company’s external auditor (“Auditor”), Hovanec and Kaplan
then directed that cash receipts received by Vitesse from Nu Horizons ‘and other customers be |
misapplied to these aged invalid receivables. ‘Some of the cash received ﬁorﬁ Nu Horizons, in.
the form of prepayments, was used to camouflage the aged receivables. Hdvanec personally
negotiated the amount of these prepayments.

5. From 1995 to 2006, Tomasetta and Hovanec also engéged in a scheme to
backdate stock option grant dates for their personal benefit and the benefit of other Vitesse
executives and employees. Torﬁaseﬁa and Hovanec intentionally selected grant dates that wére
days; weeks, an& monfhs in the past. Tomasgt__tg.and I_-Iovanec used option grant dates that were
different from the dates on which Vitesse’s (;,(‘):mpensétion Committee had actuaHy approved and
granted the options. Tomasetta and'Ho'var:lec disregarded the Compensation Committee’s

approval dates because they wanted to pick trading dates for the grants that coincidéd with low

points in the Company’s stock price. Those favorable prices were used as the exercise prices for
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the options. Tomasetta and Hovanec also used hindsight to reprice option grants as Vitesse’s
stock price declined.

6. Intotal, Tomasetta and Hovanec backdated or repriced 40 option grants to
thousands of employees. These opfions represented over 60% of the total options that Vitesse
awarded from 1995 to 2006 to newly hired and existing employees and officers. Tomasetta and

, Hpvanec collectively reaped milliorjs of dollars in ‘illicit profits from exercising backdated
options. Despite representing in Vitesse’s periodic ﬁlings made with the Commission that fhe
Company did not grant in-the-money options.and complied with applicable accounting rules,
Tomasetta and Hovanec intentionally manipulated grant dates in order to award in-the-money
options and failed to ensure that Vitesse properly recorded compensation expenses for the
Backdated grants. As a result of the backdating; Vitesse failed to record approximately $184
million in compensafion expense, overstating its pretax income or understating its pretax loss by
as much as 45% annually for its fiscal years 1996 through 2005.

| 7. In addition, after the Wall Street Journal (“Journal”’) questioned Vitesse in
November 2005 about the legitimacy of its option granting practices, Tomasetta and Hovanec
éngaged in a cover up to hide some of their prior option backdating misconduct. Between

~ November 2005 énd April 2006, Tomasetta and Hovanec lied to Vitesse board members andvto. :

:-Vit.esse’s Aﬁ'di_tor by falsely telling them that;_‘_pgstv opt_i—on_ grants wére proper and correctly
accouﬁted for in the Company’s bboks. -

8.  In furtherance of their cover-up, Tomasetta and Hovanec also fabricated minutes
of two non—exjstent 2001 meetings during which Vitesse’s Compensation Committee pu‘rportedly

granted stock options.~ Tomasetta and Hovanec inserted these fabricated minutes into the stock

option administrator’s computer and turned back the clock on the computer thereby creating the
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false appearance that the minutes had been written at the same time as when the purported
meetings occurred. During an interview of Tomasetta by Vitesse’s attorneys, who had begun an
internal investigation, Tomasetta admitted to these lawyers that hé had told Hovanec aﬁd Mody
that this conduct “is the Martha Stewart thing, this is dumb, we need to stop - we’re going to go
to jail.”

9. Tomasetta also inserted the dates of these two fictional meetings into his Palm
Pilot thereby creating the fagade that these two phantom meetings had actually happened. -
Additionally, on or about December 2005, Hovanec directed his assistaqt_ to create a third set of
fabricated Compensation Committee meeting minutes to falsely substantiatevlanother. backdated
grant date ﬁoﬁ 2003.

lO.‘ Based on its conduct, Vitesse engaged in acts, practices and courses of business
that violated Section 17(a) of the Securities Act of 1933 (“Securities Act”) [15 U.S.C. § 77q(a)],
Sections 10(b), 13(a), 13(b)(2)(A), 13(b)(2)(B), and 14(a) of the Securities Exchange Act of
1934 (“Exchange Act”) [15 U.S.C. §§A 78j(b),. 78m(a), 78m(b)(2)(A) and 78ni(b)(2)(B), 78n(a)]
énd Exchange Act Rules 10b-5, 13a-1, 13a-13, 12b-20, and Rule 14a-9 [17 C.F.R. §§ 240.10b-5,
240.13a-1, 240.13a-13, 240.12b-20, 240.14a-9]. |

11.  Based on their coﬁduct, defendants TomasetAta‘and Hovanec each engaged in acts,
practices and courses of business that violatqg | ,_Sec_tioq;l 7(‘-a)A of the Securities Act [15 U.S.C. §
77q(a)], Sections 10(b), 13(b)(5), and 16(a), and of the Exchange Act [15 U.&C. ‘§§ 78j(b),
78m(b)(5), and 78p(a),]_ and Exéhange Act Rules 10b-5, 13a-14, 13b2-1; 13b2-2, and 16a-3 [17
C.FR. §§ 240.10b-5, 240.13a-14, 240.13b2-1, 240.13b2-2, and 240.16a-3]. Tomasetta also
violated Section 14(a) of the Exchange Act [15 U.S.C. § 78n(a)] and Rule 14a—9 thereunder »[1 7

C.F.R. § 240.142-9].
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12.  Based on their misconduct, defendants Mody and Kaplali engaged in acts,
practices and courses of business that violated Section 17(a) of the Securities Act [15 U.S.C. §
77q(a)], Sections 10(b) and 13(b)(5) of the Exchange Act [15 U.S.C. v§§ 78j(b) and 78m(b)(5)],
and Exchange Act Rules 10b-5, 13b2-1, and 13b2-2 [17 C.F.R. §§ 240.10b-5, 240.13b2-1, and
24;0.13b2—2]. Mody also violated Exchange Act Rule 13a-14 [17 C.F.R. § 240.13a-14].

13.  Inaddition, Tomasetta, Hovanec, Mody, and Kaplan eéch aided and abetted
Vitesse’s violations of Exchange Act Sections 13(a), 13(b)(2)(A), and 13(b)(2)(B) [15 U.S.C. §§
78m(a), 78m(b)(2)(A), and 78m(b)(2)(B)] and Exchange Act Rules 12b-20, 13a-1 and 13a—13
[17 C.F.R. §§ 240.13b-20, 240.13a-1 and 240.13a-13]. |

14.  Unless enjoined, defendants Vitesse, Tomasetta, Hovanec, Mddy and Kaplan are
likely to commit such violations in the future. Vitesse, Tomasetta, Hovanec, Mody and Kaplan
should be permanently enjoined from doing so. In addition, defendants Tomasetta, Hovaneé,
Mody and Kaplan should be ordered to disgorge any ill-gotteﬁ gains or benefits derived as a
result of these violations and prejudgment .interest thereon, and be orderéd to pay civil monetary
penalties. Further, defendants Tomasetta, Hovanec, and Mody respectively should be prohibited
from .acting as an officer or director of any issuer that has a class of securities regisfered pursuant
to Exchange Act Section 12 [15 U.S.C. § 781] or that is required to file reports pursuant to
Exchange Act Section 15(d) [15 U.S.C. § 780 |

e

JURISDICT_ii)N AND VENUE

15.  The Court has jurisdiction over this action pursuant to'Sections 20(b) and 22(a) of
the Securities Act [15 U.S.C. §§ 77t(b) and 77v(a)] and Sections 21(d), 21(e) and 27 of the
Exchange Act [15 U.S.C. §§ 78u(d), 78u(e), and 78aa]. The defendants, directly or indirectly,

have made use of the means and instrumentalities of interstate commerce, of the mails, or of the
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facilities of a national securities exchange in connection with the acts, t'rans,'actions, practices and
courses of business alleged in this Complaint.

16.  Venue is proper pursuant to Seetion 22 of the Securities Act [15 U.S.C. § 77v]
R and Section 27 of the Exchange Act [15 U.S.C. § 78aa] because certain ofthe acts alleged herein
constituting violations of the Securities Act and the Exchange Act occurred in this District,
including trading in the shares of Vitesse on the Nasdaq National Market and because certain
shareholders of Vitesse were located in this District.

DEFENDANTS

17.  Vitesse Seﬁﬁconductor' Corporation is a majorAproducer of high-performance
integrated circuits for use primarily by systems manufacturers in the storage and communications
industries. Vitesse was incorporated in Delaware in 1987, is headquartered in Camarillo,
Califomia, and maintains a Septem‘ber 30™ fiscal year-end. .Vitesse’s quarters respectively end |
on December 31, March 31%, June 30", and September 30™. During the relevant period, the
Company’s common stock was registered with the Commission pursuant to Section 12(g) of the
Exchange Act and traded on the Nasdaq National Market under the symbol VTSS. The
Company’s common stock is currently traded on the Pink Sheet System of Quotation under the
symbol “VTSS.PK.”

lé. | ‘Vitesse was unable to _restate. jtsfhistoﬁgal financial s_tatéments to reflect the
- impact of the miscohduct described in this (fer—hplaint. In Sepiember 2008, in its first periodic
report filed with the Commission after discovering the fraud, Vitesse filed a Form 10-K for its
fiscal years ended'September 30, 2006 and 2007. Although its ﬁscel 2006 financial statementé
contain one restated quarter (the first quarter of 2006), Vitesée reported that it wae unable to

restate its financial statements prior to September 30, 2005, or estimate the financial impact of
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the improper accounting and sale practices, because it could not rely on poor or non-existent
accounting records and because key accounting controls were circumvented by managemeﬁt or
did not exist. Vitesse includéd in this ﬁiing a “stock options restatement” (“Stock Options
Restatement”), which recorded $268 milliqn of adjustments for unrecorded compensation
expenses from the Company’s inception in 1987 through 2005: The Company’s Form 10-K
disclosed that its inability to provide audited financial statements for fiscal years prior to 2006
méant that it was not current in its Exchange Act reporting obligations. As set forth below,
Tomasetta, Hovanec, Mo‘dy, and K'aplan had all ceased working at Vitesse by May 2006.‘

19.  Louis R. Tomasetta, age 62, is a resident of Ojai,‘ vCaliforrAlia. Tomasetta co-

- founded Vitesse in 1987. From 1987 until May of 2006; Tomasetta served as President, .Chief
Executive Officer, and as a Director of the Company; Tomasetta took the Company public in
December 1991. On May 17, 2006, the Board of Directors of Vitesse terminated Tomasetta
because of éoncerns regarding the integrity of documents eVidencing the Company’s stock
option grant practices. In testimony during the Commission’s investigation in this matter,
Tomasetta asserted his Fifth Amendment privilege against self-incrimination.

20. Eugene F. Hovanec, age 59, is a resident of Westlake Village, California.
Hovanec- became licensed as a Certified Public Accountant (“CPA”) in 1976 in New York. His
current license expires in 2011. At Vitess'e,A_)_ﬁQ:_in*De(_:émbér 1993 throdgh April 2005, Hovanec
~ served as Vice President of Finance and Chj;;Financial Officer. In April 2005, Hovanec was
named Executive Vice President, relinquishing his role as CFO to Yatin Mody. Hovanec served
as Executive Vice President uﬁtil May 17, 2006 when he was terminated by the Board of

Directors due to concerns regarding the integrity of documents evidencing the Company’s stock
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option grant practices. In testimony during the Commission’s investigation 1n this matter,
Hovanec asserted his Fifth Amendment privilege against self-incrimination ’ A
21 .- | Durlng his tenure at Vitesse, Hovanec also served from 1994 through 2007 as a
dlrector at Interhnk Electronics, Inc., a U.S. public company. He served on both Interlink’ ‘
Audit Committee and Compensatlon Comm_lttee throughout these years. For Interhnk s fiscal
years 2003 through 2006, Interlink’s Board of Directors determined and disclosed that Hovanec |
was an audit committee financial expert within the meaning of the Comm1s51on rule promulgated "
under Section 407 of the Sarbanes-Oxley Act of 2002 Item 401 (h) of Regulatlon S-K.
| 22.°  From 1989 to 1993, Hovanec served as Vice President_F inance & Administration,

Chief Financial Offi_cer, and Corporate Secretary and T_reasnrer at pul)liea-lly traded Digital
~ Sound Corporation. Prior to that, from 1984 through 1989, he served as Vice President,
Controller-and. Corporate Controller at Micropolis Corporation,‘a private company From.l980’ |
through 1984, Hovanec was 'a Division'Controller at Eocom Electronic Systems, a division of
| HOechst Celanese. Corporation, and from 1976 through 1980, Hovanec’s title was Corporate |
Special Projects at ‘Iioechst Celanese Corporation, a German public company not listed in the
' Unlted States. From 1972 until 1976, Hovanec worked as a senior account-ant at Arthur
Andersen in New York. |
| | '23., Yatm D. Mody, age 47 isa resxdent of Westlake Vlllage Cahfomia Mody
began. vvork at Vitesse in 1992 and served as Controller from 1993 through November 1998, at
- which time lie was promoted to Vice President and Controller. Mody’s job title changed slightly
in 2002 to Vice President, F inance and Controller. In April 2005, he was Iiromoted to Chief |
Financial Cﬁicer and thereaﬁer served as Viee President, Finance and Chief Financial Officer.

On May 17, 2006, the Board terminated Mody due to concerns regarding the integrity of



Case i:lO-cv-O9239-JSR Document 1 Filed 12/10/10 Page 9 of 34

docrlments evidencing the Companyfs stock option grant practices. Mody is a licensed CPA. He
obtained a California CPA license in November 1990; his license is currently inactive and rs set
to expire en March 31, 201 lA. Prior to his work at Vitesse, Mody worked as an auditor at |
Deloitte & Teuche. |

24.  Nicole R. Kaplan, age 39, is a resident of Agoura Hills, Califomia.‘ Kaplaﬂ
began work at Vitesse in'1998 as Manag_er of Finance, and in 2004 she became Director of |
Finance. Kaplan obtained a California CPA license in 1996; her license expired in February
2005 and the California Board of Accountancy identifies her license as ean'celed. Prior to -
worldng at Vitesse, Kaplaﬁ was employed as an auditor with KPMG LLP for approximately four
years. Kaplan was a Iﬁember- of the audit team with the Auditor that eonducted_the.l995 and
1996 audits of Vitesse’s financial sfafemente. In the fall of 2005, Kaplan_leﬁ- Vitesse on
maternity leave. Kaplan o_ﬁiciaily resigned from Vitesse on April 14, 2006. .

RELATED ENTITY

25. Nu Horizons Electronics Corporation (“Nu Horizons”) isa public company
incorporated in Delaware and located inNew York. Nu Horizons and its subsidiaries are
engaged in the distribution of, and-provide supply chain services for, high techno Iogy electrenic
cOnv_lponents.. ‘Since rrlid-2001; Nu Horizor'ls: has been, and continues to be, the exelﬁsive Nbrtlr
Amerlcan distributor for Vitesse products. Dunng the relévant peried, the ebmpany’s corrrmorx
© stock was registered with the Commissien pars;uant to Section 12(g) of the Exchange Actand

traded on the Nasdaq National Market under the symbol NUHC.
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FACTS

A. - IMPROPER REVENUE RECOGNITION

26. | Like many semiconductor companies, Vitesse was part of the technology bubble
that burst in 2000. Despite reporting over $28 million 'of net income for fiscal year 2600, Vitesse
posfed both.a loss from operations and a net loss in each fiscal year from 2001 through 2005.
The company’s losses from qperatiqns during this period ranged froni approximately $33 million

.to as.much as $167 million. During this time, the ambunt of revenue Viteése reported each

period became an increasingly important measure of the Company’s perceived health. As such,
Tomasetta,‘ Hovanec, Mody, and Kaplan orchestrated a multi-year fraudulent scheme to give
investors the false impression that Vitesse’s’revénués were better than th_ey were in reality. .From
at least September-2001 through April 2006, Tomasetta, Hovénec, Mody'ahd Kaplan engaged in
a wide array of fraudulent acéounting practices to inflate feported revenue.

1. The Relevant GAAP Revenue Recognition Criteria
. And Vitesse’s Disclosures

27. ¢ Under Generally Accepted Accounting Principles (“GAAP”), revenue is generally
recognized when it is realized or realizable and earned. Revenue is considered earned when a |
:company has substantially accomplished what it must do to be entitled to the benefits represented
by the revenues. These two. conditions, realized and earned, a’fe ordinari_ly met by the timé- the

. ‘ : 4. < , ) .
product is delivered to customers. When a nght of retiirn exists, GAAP requires that certain
conditi_ons be met beforé a company can recognize revenue. The required conciitions include that
- the buyer’s obligation to pay the seller is not contingent on resale of tﬁe product and thata
company be aBlé to reasonably forecast thé amount of product returns. GAAP presumes that

when the return period is long, a company cannot reasonably forecast product returns, and thus

revenue reco gnition is generally precluded. GAAP also presumes that when the product is

10
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-susceptible to significant external factoré, such as technolo gical obsOles_eence or changes in
demand, a company is unable to forecast product returns, and thus revenue recognition is
precluded.

28.  Ineach of its annual reports filed on Forms 10-K up to and including its 2001
Form 10-K, Vitesse disclosed its revenue recognition policy as a pelicy where “prodnction
revenue is recognized when producte are shipped to custemers, which is when title and risk of
loss transfers to the customer.” Beginning in 2002, and continuing through 2005, Vitesse
disclosed"thdt its “production revenue is recognized when persuasive evidence of an arrangementv
exists; the sales price is fixed, pi'oduct_s- are shipped to customers, which is when title and risk of
less transfers to the customet, and collectability is reasonably assured.” This language is similar
to the language of Staff Accounting Bulletin (“SAB”) .101', which Vitesse adopted in theb fourth
qunrter of its 2001 fiscal year.

2. Vitesse Improperly Recognized Revenue upon Shipment
Of Product to Nu Horizons from 2001 to 2006

29. In August 0f 2001, Tomasetta and Hovanec, among others, engaged n
discussions with Nu Horizons concerning the execution of a product distribution agreement
between the two companies. Aﬁer several weeks .of nego_tiat_ions, Vitesse and Nu Horizens
executed an Authorized Preferred Distributor Agreement (“Distﬁbution_Agreemen’ ”). Under the
Distribution Agreement, .Vitesse wais to shlpto;\Iu Hei'izons certain produbctifor whicli Vitesse
had already identiﬁed customer dernand. Vitesse actually shipped, however, iNhatever product it
had manufactured without any consideration for Nu Horizons’ existing or forecasted demand.

Vitesse, moreover, granted Nu Horizons an unfettered right of return on this inventory. From

Sept_ember'2001 through April 2006, Vitesse routinely used its relationship. with Nu Horizons to

11
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wrongly record revenue on such shipments and correspondingly failed to reduce revenue and
accounts receivable when product was returned.

30.  Vitesse did not disclose in its periodic filings made with the Commission the
existence of the Distﬁbufion Agréement with Nu Horizons until more thén 15 months after thé
relationship began. In faét, Vitesse did not disclose the distributor relationship with Nu Horizons -
until Decemb_er 2002 when it filed its Form 10-K for the fiscal year 2002 with the Commission. 7
The Company’s 2002 Form IQ-K stated that “certain of the Company’s productioh revenue are
made to a major distributor under a.n:agreément allowing for price protec;tion. and right of retufn
on products unsold. Accordingly, the Company defers récogllition of revenue on such products
until the products are sold by the distributor to the end user.” This practice was commonly
referred to as a “sell-through” modél. Similar laﬂguage appears in each Form 10-K filed by
Vitessé with the Commission through December 2005.

31. Inor abbut September 2001, Vitesse management, including Tomasetta and
Hovanec, intentionally withheldAinformation about the Distribution Agreement with Nu‘Hori_zons
from its Auditor. When Vitesse finally disclosed information about the Distributor Agréement in
its 2002 Form 10-K, it did- so in the form of a misrepresentation. Vitesse falsely informed
investors that it “defers recognition of revenue on such products .[shjpped to the disfributqr] ﬁntii
such pfqducfs are sold by the distributor to theend usér.”

a.  The September 2001 "I_l;itial S.tocking Package
- 32, | The Distribution Agreémént with Nu Horizons contained an undisélosed— side
letter that included purchase orders and unconditional return righté referred to as the initial
stocking package (“ISP”). At the beginning of the agreement in 2001, Hovanec suggested to .the :

President of Nu Horizons that the dollar amount of the ISP be approximately $40 million. The

12
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- Vitesse side letter explicitly granted Nu Horizons “the right to a one time credit and return for all
unsold producfs against” the ISP. Hovanec knew of the existence .of this side letter.

33.  Because Nu Horizons had an unconditional right to return all the product fro‘mA the
ISP, the risk of loss on the ISP inventory never passed from Vitesse to Nu Horizons. In fact, Nu
Horizons began returning ISP inventory almost as soon as it was received and continued
returning product as many as-18 months after shipment. thably, in February 2002 alone, Nu
Horizons returned nearly $8.2 million of ISP inventory to Vitesse.

34, | On November 18, 2002, approximately 13 and 2 mOnths_afcer Vitesse had
already recognized the ISP revenue, Nu Horizons returned more than $2 million of ISP
mventory. Tomasetta personally approved Nu Horizons’ retu@ of more than $2 million of ISP
inventory 1n November 2002.

35. At September 30, ‘2001, Vitesse had already .imprope'rly recorded approximately
$40 million of revenue from the ISPi even though Nu Horizons had sold to end-use customers
only $425,000 of ISP inventory. As a result of Vites.se’s recognition of the entire ISP as revenue
in fiscal year 2001, it had overstated its revenue by approximatély $40 million.

36. ThelSP transaétion represented 10.4% of Vitesse’s 2001 reported revenue of
$384 million; and 108% of its reported f(;urth quarter ‘20‘01 revenue of $37 million. The |
additiohal-rcvénue provided by the ISP also '%ygwed vitessé to record $34 millibn in old
unrecérded credits in.the fourth quart& of 2001 The fraud related to. unrecorded credits is fully
alleged in 9 42-46.

b. The 2002 through 2006 Quarterly Stocking Packages
With Nu Horizons

37.  Near the end of each quarter, beginning on or about December 2002, Vitesse

routinely shipped large amounts of inventory to Nu Horizons. As the close of each quarter

13
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approached, Tomasetta and Hovanec directed Vitesse employges to ship product to Nu Horizons
in order to close the gap between Tomasetta’s internally forecésted revenue target and Vitesse’s
actual quarterly re\.lenu'e. During weekly revenue meétings, Tomasetta and Hovanec instructed
members of the sales staff to maximize the amount of inventory Vitesse shipped to Nu Horizons.
. Tomasetta, Hovanec, Mody, Kaplan and others then discussed in smaller, closed-door meetings,
specific prodﬁct shipments to Nu Horizons that would be made in order to close the revenue gap
identified by Tomasetta and Hovanec. The defendants sometimes referred to these quarterly
shipménts as quarterly stocking packages (“QSPs”).

- 38 , | At the outset of the QSPs, it was common practice to inciﬁde a side letter that
gave Nu Horizon’s an “unfettered right” to return all inventory within six months of the date of
the QSP.

39.  Beginning in 2004, Vitesse and Nu Horizons ceased documenting this return
arrangeinent with side letters. Instead, Vitesse and Nu Horizons relied on “handshake”
agreements between Hovanec énd a Nu Horizons executive. This change corréspohded'with
Hovanec’s increased involvement in the negotiatioh of the QSPs. Beginning at least as early as
2004, HOVanec made quarterly visits to Nu Horizons in order to negotiate the QSPs, which often
occurred m New York City. In total, Vitesse entered iﬁto QSPQ with Nu Horizons for 15 of 16

quarters between March 2002 and March 2006+ A summary of the QSPs appears in the

following table.
_ , ‘ Stocking % of Stocking
Month | Vitesse | Stocking Package | Reported Quarterly | Packageas% | Package Inventory
Quarter Amount Revenue of Reported Ultimately
‘ Revenue Returned to Vitesse
Mar 2002 | 2Q02 $ 942,464 $42,089,000 - 22% 0%
Mar 2003 | 2Q03 $ 871,645 $40,172,000 2.2% 0%

14
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Jun 2003 | 3Q03 $ 6,608,657 $39,738,000 16.6% 10% -
Sept 2003 | 4Q03 $ 3,578,832 $38,249,000 9.4% 5%
Dec2003 | 1Q04 $ 7,613,422 $50,312,000 15.1% 12%
Mar 2004 | 2Q04 $ 9;176,108 $56,034,000 16.4% 12%
Jun2004 | 3Q04 $22,503,570 $60,417,000 37.3% 45%
Sep 2004 | 4Q04 $21,509,965 $52,012,000 41.4% 44%
Dec.2004 | 1Q05 $16,958,239 $44,459,000 38.1% 25%
Mar 2005 | 2Q05 1 17075076 $47,158,000 36.2% 10%
Jun2005 | 3Q05 |  $16,038,692 $50,971,000 31.5% 9%
Sep 2005 | 4Q05 | $17,021,809 $48,190,000 |  353% | 12%
' Dec2005 | 1Q06 $14,487,474 $53,011,000 273% 8%
Mar 2006 | 2Q06 |  $21,247217 No filing made 13%

40; " The target amount for each QSP was first determinéd by Hovanec ‘and then
discussed with Tomasetta. After that the final dollar amount was c;)mmunicated to Kaplan who
worked on assembling the necessary inventory mix for the QSP to match its dollar amount.
Often times, Vitesse, through Hovaneé, Kaplan, and top sales managers, pressured Nu Horizons
into taking product that if neither wanted nor thought it could sell.

41.  Tomasetta, Hovahec, Mody, and Kaplan kneW that immediately reco gniziﬁg

revenue from the ISP and the QSPé violated GAAP becausé of Nu Horizons’ unconditional right

#+

to return all of the product contajned in the ISP d QSPs £0 Vitesse.

3. Vitesse’s Failure to Record Credits for Returned Product

42. From 2001 to 2006, Torhasetta, be}anec, Mody, and Kaplan routinely instructed
sales and finance staff to delay recording credits on returned Vitesse product. Both Tomasetta
and Hovanec knew that this delay in timely recording credits would cause revenue to be

overstated.
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43.  Tomasetta instructed the finance staffto take fewer credits eaph quarter. Both he
knew that this practice would result in revenue being inflated. In addition, Tomasetta andv
Hovanéc agreed to “bleed-out” credits over time instead of recording credits in the proper
periods. Both Tomasetta and Hovanec knew this violated GAAP.

44.  Inorder for a customer to return product to Vitesse, the Company had to first
issue a Return Merchandise Authorization number (“RMA”) to the éustomer. The customer was
instructed to use the RMA when shipping product back to Vitesse; the RMA number was used
by Vitesse to identify tﬁe corresponding customer credit. Vitesse’s finance departnﬁent needed to
keep track of the large q’uantify of returns, but Tomasetta and Hovanec did not want the returns
recorded in the Company’s genéral ledger. Outs‘ide the Company’s normal accounting system,
fhe finance department maintained an Excel spreadshé‘et of unrecorded credits organized by
RMA. Tomasetta, Hovanec, Mody, and Kaplan knew of the eﬁistence of'the Excel spreadsheet.
The Auditor, however, did not have access to this Excei épreadsheet during its audit field work;

45. The balance_of unrecorded customer credits was discussed during revenue
meetings. Tomasétta and Hovanec did not allow any of the finance staff to record credits in the .
ordinary course of the Company’s business. Instead, the recordation of credits was considered
an exceptional event that required appro?al by Tomasetta, Hovanec or Mody. : ~Tomasefta,’é |
message during revenue meetings wés to alwrgys ~‘hvoi-<1 téking the neéafive;” n (_)the;r wérds,
avoid recording credits in the current quarterzind instead push the recording of crédits off until a
later peribd.r

46.  For example, Tomasetta and Hovanec agreed to .accept' large returns from Nu
Horizons on of about September or October 2004. At about that time, Hovanec directed a

Vitesse employee to obtain blank RMA forms which later became RMA numbers 10001 and
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10002. In the first and second quarters of fiscal year 2005, Nu Horizons returned a total of $21.8
million in product to Vitesse. These returns were authorized by Hovanec on out-of-sequence
RMAs numbered 10001, 10002, and 10003. The defendants failed to record these credits in the

periods that Nu Horizons returned the product as summarized below.

RMA 10001 RMA 10002 RMA 10003
Quarter Amount Amount Amount Amount Amount Amount
. Returned Credited Returned - Credited Returned Credited
1Q05 $5,000,000 $2,940,000 $7,000,000 L
2Q05 $668,917 $2,013,043 $11,800,000 $399,462
3Q05 $1,187,800 $732,830 C o
4Q05 $12,015 $192,701 $50,833
1Q06 $811,417
2Q06 $283,640 $114,974
3Q06 : $2,461,256 $5,602,435
Total | $5,000,000 $4,808,732 $7,000,000 $5,683,470 $11,800,000 $6,979,121

After the defendants were either terminated or had resigned by May 2006, Vitesse’s new

management directed that all previously unrecorded credits be recorded, including the credits

- above in 3Q06. The Company’s failure to timely record these credits resulted in a material

' overstatement of revenue and accounts receivable in the corresponding periods.

Vitesse Misapplied Cash Receipts to Hide the Age of

4.
Its Invalid Accounts Receivable
- 47.  As aresult of its failure to timely record customer credits, Vitesse’s accounts

receivable balances grew and aged. In order fox Vitesse to:hide its improper revenue recognition

practices related to the ISP and QSPs from its Auditor, Vitesse needed cash to_conceal the true

age of its old accounts receivable balances.

48.

In order to conceal the aged balances of Nu Horizons’ invalid accounts receivable

from the Auditor during its field work, Hovanec and Kaplan routinely instructed lower-level

finance employees to improperly post cash receipts from other customers to the oldest of Nu

Horizons’ accounts receivable. After the Auditor’s field work was completed, Kaplan instructed
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b

the lower-level finance staff to reverse these entries and a_pply the cash to thé proper customers
accounts receivable balances. Both Hovanec and Kaplan knew this violated GAAP.

49, This practice of misapplying cash receipts grew dramatically in scale when, in
later periods, Hovanec 1solicited large cash payments from Nu Horizons at quarter-end. As part
6f his quarter-end trips to negotiate the QSPs, Hovanec also requested lafge cash pre-payﬁents
from Nu Horizons.

50. At times, the Cgsh prepayment solicited by Hovanec. was equal to or greater than
the simultaneously negotiated QSP. For example, in Vitesse’s second quarter of 2003, Nu
Horizons made da $7 million prepayment to Vitesse at the same time it provided an $871,000
QSP to Nu Horizons. The prepayments from Nu Horizons continued for eaéh of Vitesse’s
quartefs from March 2003 through March 2006. The prepayments ranged from a low of $2
million to a high of $16 million. The.prepayments ranged from 11.8% to 803% of the dollar
‘amount of the QSPs. The average dollar amount of the quarterly lpmp sum cash payments was
over $7 million. |

51. Upon his return from Nu Horizons, Hovanec, and at times Kaplan, instruded the
lower-level finance staff to post the cash payment to the oldest and largest of Nu Horizons’
outstanding invoices. After éompletion of the Auditqr’s field work, the lower-level finance staff
was instructed to reverselthe entriés. '. e .-

52. Asa resultbof the numerous d1:s4(;ounts, returns, and side deals between Vitesse and
Nu Horizons, the amounts due to Vitesée from Nu Horizons were difficult to reconcilé. For
exarhple, on Séptember 15, 2005, at the request of the Auditor, Vitesse sent four letters to Nu
Horizons asking it to éonﬁrrﬁ that 39 specific invoices listed as outstanding in Vitesse’s records

were, in fact, outstanding. The 39 invoices totaled more than $7.6 million and were dated
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_betWQen February 2005 and September 2005. Nu Horizons’ records, however, indicated that all
39 invoices were no longer outstanding. |

53. fn September or October 2005, Nu Horizons fold Kaplan in a phone conversation
that it would not confirm these invoices as outstanding because they were indeed notv
outsfanding. At Kaplan’s request, however, Nu Horizons agreed not to return the confirmation
letters to the Auditor. In its 2005 Form 10-K, Vitesse reported $30.4 million of accounts.
receivable at September 30, 2005. The $7.6 million of the Nu Horizons invoices represent more
than 25% of Vitesse’s reported accounts receivable balance.
B. THE FRAUDULENT MANIPULATION OF STOCK OPTION GRANT DATES

1. The Relevant Vitesse Stock Option Plans and Disclosures

54.  Vitesse regularly granted stock options to .employees, including officers, under
three shareholder approved plans, the 1989 Stock Option Plan, the. 1991 Stock Optio_n Plan and .
the 2001 Stpck Incentive Plén (collectively, the “Option Plans”), which were generally effective
in consecutive 10 year periods. With the exception of non-statutory options granted under the
2001 and 1989 Plans, these plans required that Vitesse grant éll options with exercise prices'at no
less than 100% of the fair market value of the Company’s stock én the “date of grant,” which the
1991 .and 2001 plans define as “the date on.which the Administrafor makes the-detemﬁnation
granting such thion, or such other later dat'ez_:gg is detc-ermiﬂcd by thé Administrator.” The 1989
Plan provides that the “date of grant” is f‘the&zite on which the Board makes‘ the determination '
granting such_ dpﬁon.” For non-statutory options awarded under the 2001 Plan, the plan
provided that the exercise price is determined by the plan’s Administrator, which was in practiée

the Compensation Committee of Vitesse’s Board of Directors. For non-statutory options
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awarded under the 1989 Plan, the plan provided that the exercise price could not be less than
85% of the fair market value of the stock on the date of grant.

. 55. Vitegse disclosed in every annual report on Form 10-K for its fiscal yeérs 1996
tthugh 2005 that under the Op_tion Plans the exercise price of all stock options must be at least
equal to the fair market \?alue of Vitesse’s common stock on the date of grant. VThus, Vitesse

| consistently d-isclbsed to investors that the Option Plans prohibited the grant of in-the-money
options.

56.  Additionally, Vitesée’s annual reports on Form 10-K for its fiscal years ended ,
September 30, 2002 through September 30, 2005 affirmatively stated, in substahtially similar
terms that, other than certain grants made in connection with certain oonipanies Vitesse acquired,
all option grants made by Vitesse to employees were granted at the fair market value at the time
of grant. Vitesse’s quarterly reports on Form 10-Q filed from May 2004 to February 2006 -
similarly stated that the Company did not grant in-the-money options. |

2. Accounting for Emplovee Stock Options and Vitesse’s Disélosures

57. | During the period described herein, GAAP, and in particular Accounting
Principles Board Opin—ion No. 25, Accounting for Stock Issued to Employees (“APB 25”), did not
require a company to record any compensation expense for employee stock options so long as |
' the option exercise price was set: at the quofgdémarkef price of the company’s stock on the date
of the grant (i.e., an “af-the-money’ ? opﬁoh), or above the quoted market price.of the company’s
stock on the date ofthe grant (ie., an"‘ovut-o>f-the-money” opﬁon)..

58.  Under APB 25, an employee option granted with an exercise price lower than the
quoted market price of the corhpany’s stock on the date of gr_ént (i.e., an “in-the-money” option).

has “intrinsic value.” The “intrinsic value” of a fixed stock option is the difference between the
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exercise pricé and the quoted market price of the company’s stock on the date of grant or the
“measurement date.” During the period described herein, employers were required to record as
ah expense on their financial statements the “intrinsic value” of a fixed stock option on its
“measurement date.” The measurement date, as defined by APB 25, is the first date on which
the following information is known: (i) the number of options that an individual is entitled to
receive, and (ii) the exercise price. Under APB 25, the intrinsic value of a fixed stock option
must be recognized over the vesting period of the option. Options that are at-the—mbney or out-
of-the-money on their grant or measurement date have no intrinsic value and therefore ne¢d not
be expensed. | |

59.  Beginning on December 15, 1998 and continqing through the period described
herein, FASB Interpretatlion No'.‘ 44, Accounting for Cen‘ain Transactions Involving Stock
Compensqtion, an Interpretation of APB Opinion N:o. 25 (“FIN 44_”), required the application of |
variable accounting under APB 25 when an employee’s stock option is repriced unless a six-
month waiting period requirement is met. Variable accounting requires that cbmpensation
expenses be adjusted from period to period, based on variations in the market price of the
company’s stock as compared to-the exercise price of the option grant.

60.  Vitesse’s Forms 10-K for ﬁsc_:ai years énded Septerhber 30, 1996 through ,
Séptember 30, 2005 stated that the Companyjpgepared_ —its financial statements in accordancé with
' GAAP, and that.Vitesse accounfed' for stock éi;tion grants in accordance with-APB 25. Vitesse
also disclose(i in its Forms 10-K for fiscal years 2000 through 2005 that it complied with FIN 44.
Vitesse’s Forms 10-Q filed ﬁdrﬁ May 2003 to February 2006 also state thét the Company

applied, or accounted for stock option grants in accordance with, APB 25.
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3. The Stock Option Granting Process at Vitesse

61.  Vitesse regularly granted options to employees anci officers at the time they were
hired and on an annual (“evergreen”) basis. Vitesse periodically grantéd other types of options
as well, such as performance and retention awards. Vitesse’s Compensation Committee
comprised of independent directors approved all option grants that Vitesse awarded. The
Committee typically granted options at in-person meetings following regularly scheduled Board
meetings, and at times granted options during telephonic meetihgs or by unanimous written
consent.

62. - Tomasetta approved all grant proposals before he recommended them to the
Compensation Committee. After Tomasetta approved the proposed recipiehts and number of
options, Tomasetta, Hovanec and Mody’s administrative assistant -- who also served as tﬁe
Company’s de facto stock option adnﬁnistrator (the “Assistant”) -- typi;:aily provided a schedule
of these options to the Compensation Committee in advance of the'Comnlittee"s meetings.
Schedules provided to the Committee generally did not include a recommend &ate or exercise
price, though proposals for new hires at times identiﬁed the employees start date as the intended
grant date. | |

63. Tomasetta and Hovanec attended Compensation Committee meetings and
pfesented the option proposals to the Commitf@gg, and tile Gommittee typically considered and
appro{/ed grants in their presence without moud—i—ﬁcatio-n. Vitesse’s Compensation Committee did
not discuss option exercise prices. Compensation Committee members intended and believed
that, with the exception of new hire grants, the grant dates\for all options they approved were the

- dates of the meetings where they approved the options, and that the exercise price of the options

would be the close of Vitesse’s stock on the approval dates. For new hires, Compensation
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Commiftee members believed that the exercise price was set at the closing price of the
Company’s stock on either the date of the Committee’s approvél or the employee’s start date.

64. Sometime after the Corhmittee approved a set of grants, the Assistant entered
the options into the Company’s electronic stock options database (Equity Edge) basgd onthe
approved option grant schedule (which included optionee names and ol;tion numbers), and a |
grant date and exercise pricé provided by Tomasetta or Hovanec. These lists at times includcd
options and recipients that Tomasefta had authorized but that the Committee had not previously
granted. The Assistant then printed a “Notice of Stock Options and Option Ag;eefnent” (“Graﬁt'
Notices™) for each individual grant, and askeci Hovanec or Tomasetfa to sign them oh behalf of
Vitesse. After the Grant Notices were signed, the Assistant forwarded them to Cpmpany |
supervisors to distribute to employees.

-4, The Stock Option Backdaﬁhg Scheme

65. Between 1995 and 2005, TomaSetta and Hovanec regularly disregarded the dates
the Compensation Committee approved étock option grants and routinely used hindsight to select
grant dates based on low points in the price of Vitesse’s stock. At times, Tomasetta and
Hovanec sought the Assistant’s support in identifying low prices, such as by directing the
Assistant to print a list or chart of Viteésé’s stock prices covering a one to three month period.

T Omasettél or Hovanec would tﬁen choose a low price;)r ask the Assista'nt. to identify the low
price. | | |

66.  Selection of favorable exercise prices occurred at different times relative to the
Compensation Committee’s approval of the grant In some cases, Tomasetta and/or Hovanec |

chose a favorable price by looking back days, weeks or months at or around the date of the

Committee’s approval. At other times, they waited to see if the stock price would decline further
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after the Committee’s approval before retroactively selecting the price. In still other instances,
when Vitesse’s stock price continued to decline in the weeks or months after Tomasetta and/or
Hovanec had selected a price, they used hindsight to regrant or “reprice” the options. Certain
options were repriced multiple times, with Tomasetta énd(or Hovanec ﬁsing hindsight to select
each ne\;v price.

67.  Through the backdating, Tomasetta and Hovanec caused Vitesse to falsify its
books and records to reflect the chosen date as the pﬁrported grant date instead of the date the
options wére actually approved l:;y the Compensation Committee. After Tomasetta and/or
Hovanec chose a low price for the options, they instructedi the Assistant to record the pﬁce and
corresponding “grant date” in Equity Edge. In connection with some of the grants that
Tomasetta aﬁd/or Hovanec repriced, Tomasetta and/or Hovanec af times instructed the Assisfant
to delete the original grant date entries from Equity Edge and to shred all documents associated
with the original grants. They also instructed the Assistant to record the selected price and
“grant date” in the Compensation Committee meeting minutes that the 'Assista.nt prepared ﬁ'om
Hovanec’s handwritten notes. Hovanec signed the final version of the Compensation Committee
minutes as Secretary for each méeting.

68. For approximately fifteen of the backdated options, the -Committee minutes are
backdated or- misdated on their face,‘ meaning)'fihat-,thg ;;orrect meeting date is included in the title _
and first paragréph, but late; in the text or onﬂtﬂe attached sphed}lles the minutes disclose the
false grant date that Tomasetta and/or Hovanec had selected. In addition, the Grant Notices
' given to employees reflect the chosen date and price as the grant date and exercise price for the

options.
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69.  As aresult of Tomasetta and Hovanec’s actions, Vitesse backdated the grant dates
for at least 40 option grants during 1995 through 2005. Nearly every annual evergreen grant to
the Cor.npany’s‘employees and officers was backdated. Grants to new hires weré backdated, on
occasion, to dates before Vitesse had even hired the employee. | One-off grants to employees
were also backdated. Intotal, and as set forth in the charts below, Vitesse backdated or repriced
a total of 6,953 individual option grants with 43 ﬁ'audulent grant dates covering apprdximately
49 million options.

70.  Inthe charts below, the “Revised Grant Date” represents the revised measurement
date that Vitesse récorded in its Stock Optith Restatement.

Backdated Evergreen Grants

25

. Exercise . )
Purported Rg‘r';snid ‘| Exercise Price on 'Di':fg':;:e Total Shares
Grant Date Date Price Revised Price Granted
. Grant Date -

- 1/27/1995 4/19/1995 $4.50 $4.56 $0.06 400,500
1/23/1996 9/17/1996 $11.25 $41.12 $29.87 275,000
3/19/1997 | 4/15/1997 | $22.50 $30.50 $8.00 913,700

1/1/1998 4/21/1998 | $37.75 $56.63 $18.88 1,280,600
10/5/1998 1/26/1999 | $18.06 $48.75 $30.69 2,112,050
4/6/2001 7/12/2001 $17.44 $18.85 $1.41 5,668,900
10/2/2001 1/29/2002 $7.27 $12.46 $5.19 6,952,450
12/17/2003 | 4/17/2004 $5.69 "$5.77 $0.08 4,204,500
10/16/03; $7.32 $0.35
10/20/2003 | ’e"g':?d $6.97 . repriced 1,600,000
1/26/2004 e -$8.74 $1.77
10/27/2004 | 1/24/2005 | $2.58 | $3.18 $0.60 10,821,100
Total 34,228,800
Backdated New Hire Grants
' : Exercise Difference
Purported Revised Exercise Price on in S::re Total Shares
Grant Date | Grant Date Price Revised Pri Granted
. Grant Date rice
2/24/1997 4/15/1997 $28.91 $30.50 $1.59 96,750 -
3/31/1997 4/15/1997 $27.62 $30.50 $2.88 12,500
4/21/1997 7/19/1997 "$27.75 $41.00 $13.25 4,000
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10/5/1998 10/17/1998 | $18.06 $28.44 $10.38 18,500
10/1/1998 '$20.44 $48.75 $28.31 12,500
11/2/1998 $33.00 $48.75 $15.75 111,000
12/1/1998 112611999 $35.75 $48.75 $13.00 11,000
1/4/1999 $44.31 $48.75 $4.44 135,500
4/18/2000 ' $62.56 $11.93
4/24/2000 | repricedon | $50.63 repriced 125,200
7/18/2000 $73.56 $22.93
4/24/2000 7/18/2000 $50.63 $73.56 $22.93 28,200
) 7/18/2000 $73.56 $27.81 74,100
8102000 | g510000 | $4570 $86.00 $40.25 10,000
5/23/2000 | 7/18/2000 $41.38 $73.56 $32.18 25,000
| 7/18/2000 $73.56 $17.06 28,300 -
6/1/2000 9/21/2000 $56'50 $86.00 $29.50 300,000
6/30/2000 7/18/2000 $73.56 -$73.56 $0.00 - 61,500
' 7/18/2000 $73.56 $4.31 27,700
7/5/2000 9/21/2000 $69.25 $86.00 $16.75 3,100
7/28/2000 9/21/2000 $56.56 $86.00 $29.44 300
7/5/2000 : $69.25 $86.00 $16.75 100
7/28/2000 $56.56 $86.00 $29.44 21,100
8/3/2000 $54.81 $86.00 $31.19 152,400
8/16/2000 9/21/2000 $77.94 ~ $86.00 $8.06 25,600
9/12/2000 . $78.75 $86.00 $7.25 43,600
9/18/2000 | - 1 $80.19 $86.00 $5.81 14,000
2/13/2001 | 7/12/2001 $20.00 $18.85 . ($1.15) 39,088
. 1/23/2001 : $75.88 $58.44
4/6/2001 repricedon | $17.44 repriced ' 134,200
4/12/2001 $25.70 $8.26
" 4/6/2001 -4/12/2001 $17.44 $25.70 $8.26 560,150
7/10/2001 7/12/2001 $1 5..78 $18.85 $3.07 589,700
9/20/2001 $8.92 $1.65
repriced on $7.27 repriced 311,700
10212001 | 40/25/2001 $11.35 $4.08 R
' 10/25/2001 $7.27 $11.35 - $4.08 183,300
10/30/2001 | 1/29/2002 $8.84 . $1246 $3.62 . 2,000
11/2/2001 1/29/2002 $9.98 |~ $1246 $2.48 90,900
12/3/2001 | 1/29/2002 $11.11 |- $12.46 $1.35 168,400
‘ 1/29/2002 $11.62 $12.46 $0.84 -93,900
1/23/2002_ 4/18/2002 $11.62 $7.94 ($3.68) 38,200
4/18/2002 ) $7.94 $3.32
5/6/2002 repriced on $4.62 repriced 219,500
' - | '7/18/2002 $3.18 ($1.44)
7/18/2002 - $3.18 $1.92
8/15/2002 repriced on $1.26 repriced 178,800
9/19/2002 $0.99 ($0.27)
Total | 3,951,788

26




Case 1:10-cv-09239-JSR Document 1 Filed 12/10/10 Page 27 of 34 A

Backdated Other Grants
. Exercise .
Purported Rg:;sn‘id Exercise Price on l)ilrffgl;?ar:ce Total Shares
Grant Date Date Price Revised Pri e Granted
: Grant Date rce
9/13/1995 | 9/14/1995 $10.75 $11.25 $0.50 75,000
3/19/1997 | 4/15/1997 : $22.50 $30.50 $8.00 136,500
111998 | 4/21/1908 | $37.75 $56.62 $18.87 2,000
5/14/1998 | 7/14/1998 $26.75 $33.75 $7.00 6,000
10/5/1998 | 1/26/1999 | $18.06 $48.75 $30.69 40,000
1/1/1999 45.63 59.25 13.62 1,000
7/20/1999 $ S $ i
5/24/1999 | $52.63 $59.25 - $6.62 139,000
1/26/2000 | 4/18/2000 $46.63 $62.56 $15.03 19,100
4/24/2000 | 7/1 8/2000A $50.63 $73.56 $22.93 34,000
' 9/18/2000 | 9/21/2000 $80.19 $86.00 $5.81 1,500
4/6/2001 7/12/2001 $17.44 $18.85 $1.41 1,273,644
7/10/2001 | 7/12/2001 $15.78 $18.85 $3.07 609,591
: 10/25/2001 $7.27 $11.35 $4.08 230,876
10/2/2001 1/29/2002 $7.27 $12.46 $5.19 7,438,741
4/18/2002 $7.27 $7.94 $0.67 © 195,000
10/30/2001 | 1/29/2002 $8.84 $12.46 $3.62 2,950
11/2/2001 1/29/2002 $9.98 . $12.46 $2.48 5,350
12/3/2001 1/29/2002 | $11.11 $12.46 $1.35 3,500
1/23/2002 | 1/29/2002 $11.62 $12.46 $0.84 6,350
4/18/2002 $7.04 $0.58
4/22/2002 | repriced on $7.36 repriced : 125
7/18/2002 s .$318 = ($4.18)
4/18/2002 B $7.94 ‘ $3.32
5/6/2002 | repriced on $4.62 repriced _24,400
7/18/2002 ' $3.18 ($1.44) '
7/18/2002 $3.18 $1.92
8/15/2002 | " e‘;’:]ced $1.26 repriced 7,475
9/19/2002 $0.99 ($0.27)
4/1/2003 4/17/2003 $2.18 $2.40 $0.22 15,000
12/17/2003 | 4/17/2004 $5.69 - $5.77 $0.08 72,500
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10/27/2004 | 1/24/2005 $2.58 $3.18 $0.60 226,000
. Total 10,565,602
71.  Vitesse, through the knowing or reckless actions of Tomasetta and Hovanec,

failed to record compensation expense for any of these options in the ﬁnancial‘statements it filed
with the Commission in annual, quarterly, and other reports during the fiscal years ended
Sé_ptember 30, 1996 through the first quarter of 2006, which ended December 31, 2005. These
unrecorded expenses, which are coﬁtained within the Stock Options Restatement included in
Vitesse’s Form IO-K filed in September 2008, overstated Vitesse’s annual pretax income or

| understated it annual pretax loss by between approximately 1.7% and 45.7% during the fiscal

years 1996 to 2005, as identified in the chart below.

. Approximate ‘Previously | Approximate
Flsca! Unrecordgd Reported Pretax Unrecorded Stock Comp
Year Stock Comp N

Expense Income (Loss) as % of Pretax Results
1996 $ 233,791 $ 14,050,000 1.7 %
1997 $ 4,708,512 $ 36,540,000 12.9 %
1998 $ 7,349,285 $ 65,951,000 11.1 %
1999 $ 23,393,202 $103,890,000 22.5%
2000 $ 22,489,536 $ 81,678,000 27.5%
2001 $ 28,723,399 ($159,062,000) 18.1%
2002 | $ 46,047,137 ($823,719,000) 5.6 %
2003 $ 24,625,010 ($131,179,000) 18.8 %
2004 $ 15,362,456 ($ 33,;613,000) - 45.7 %
2005 | $ 11,293,558 | ($126,811,000) 8.9 %
Total | $184,225,887 - - -
5. Tomasetta and Hovanec Knew or Recklessly Disregarded

The Pricing Requirements of the Option Plans and the

Applicable Stock Option Accounting Rules

72.  Tomasetta and Hovanec knew or were reckless in not knowing that Vitesse’s
shareholder-approved Option Plans prevented in-the-money grants for most options during the

period from 1995 to 2005. Tomasetta reviewed, signed, and in certain years certified Vitesse’s
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fiscal 1-996 - 2005 Forms 10-K, and Hovanec reViewed, signed, and in certain years certified

| Vitesse"s 1996 — 2004 Forms 10-K, containing the above identified disclosures that the Opﬁon
Plans prohibited the grant of in-the-money options and/or that all option grants made by Vitesse
to employees were granted at the fair market value at the time of grant. Tomasetta also reviewed
and certified the above identiﬁed Forms 10-Q filed from May 2004 to February 2006 that sfated
Vitesse did not grant in-the-money options, and Hovanec reviewed, signed, and certified the
Forms. IQ—Q filed from May 2004 to February 2005.

73, | In addition, during their attempt to cover-up certain of thgir stock option
backdating miscondﬁct during late 2005 to April 2006 following media inquiries of possible
backdating at the Company (discussed below in 9 112-118), they told Vitesse directors in early
2006 that the Company historicélly priced options at the market value of the stock on the date the
Compensation Committee approved the grants.

74. Témasgtta and Hovanec also knew ér recklessly disregarded the accounting rules
governing in-the-money and repriced option grants. Both of them reviewed, signed, and in
certain years certified the above identified Forms 10-K that stated Vitesse prepared its financial
statements in accordance with GAAP and accounted for stock option grants in accordance with
APB.25 and FIN 44. They also reviewed, signed, and certified various Vitesse Forms 10-Q filed
from May 2003 through fiscal 2005 that contam simileﬁ disélosurés. ' Further, they reviewed and
- signed various management i'epresenfation le;férs 'provided to the Company’s Auditor (identiﬁéd
below in | 156-158) that stated that stock option grants were accounted-fqr in accordance with ‘

APB 25.
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75.  Hovanec, as a Certified Public Accountant, was trained in accounting, worked as
-an auditor for five years (1972 to 1976) at Arthur Andersen rising to the level of senior
accountant, and served in various accounting positions at other public companies.

76.  Tomasetta and Hovanec knew the accoAunting ramifications of granting in-the-
money options at least as early as April 1999. In mid-1999 Vitesse acquired a software company
called XaQti. To induce XaQti to agree to the acquisition, Tomasetta and Hovanec agreed to
grant in-the-money options to cgrtain XaQti employees after they joined Vitesse. In connection
with these grants, Mody explained to Tomasetta and Hovanec that when the exercise price of an'
option is less than tile fair market value of the underlying stock on the date of grant, a registrant
must expeﬂse the difference between the exercisé pricg and the grant date fair market value.
Mody informed Tomasetta and Hovanec that Vitesse would have to expense the in-the-money
portion 6f the options (approximately $5 million) over the 1ife of the options, as long as the
employees remained with Vitesse. Consistent with Mody’s statements, Vitesse reéordéd
compensation expense for these options in its Forms 10-K for the fiscal years 2006 through
2002, which Tomasetta and Hovanec reviewed and signed.

77. | In adciition, in late 2005 duﬁng Tomasetta’s and Hovanec’s attempt to cover-up
certain} of their backdating, the law firm that served as Vitesse’s long-thng outside counsel |
(“Outéide Coﬁﬁsel”) reminded Tomasetta and _Hovang;: about thé accounting ramifications of
grantiﬁg in-the-money optiohs. In this same "I;e_ri(_)d, Mody also represented to the Audit
Committeé of Vitesse’s Board of Directors and Vitesse’s Auditor, at an Audit Committee
méeting which Tomasetta and Hovanec attended, that Vitesse had properly accounted for prior.

. option grants in accordance with APB 25. Days later, Vitesse filed its 2005 10-K that Tomasetta
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reviewed, signed, and certified, but which failed to record compensation expenses generated by
Tomasetta and Hovanec’s backdating. |

78. By at least July 2002, Tomasetta and Hovanec also knew of the accounting and
disclosure requirements for repriced options. Around this time underwater options were
depressing morale at Vitesse and the Company sought advice from its .Outside Counsel about
hosv to reestablish the value of these optiohs. Outside Counsel advised Vitesse management,
including through slides sent to Hovanec that Outside Counsel prepared for a Board presentation,
and via conference calls with Hovanec, that if Vitesse repl_'iced existing eptions then the revised
options would be subject to var’iable accounting. Reissuing new options six months and one day
after the originals had been canceled, however, would not require such accounting. Outside
Counsel further explainetl that shareholders disfavor repricings because they incur real losses
when the price of their own stock declines but receive no special treatment, and further that
repriced grants to nained execﬁtives in the Company’s proxy statements must be disclosed.

79.  This information was communicated to Tomasetta and both he and quanec
explained to Vitesse’s hoard of directors the consequences of repricing or canceling options.
Also, at a Juiy 18, 2002 Compensation Committee meeting that Outside Counsel partieipated n
by phone, Tomésetta discussed with the Committee twovdiffelv'ent proposals for dealing with
»underwater oﬁtions. Vitesse ultimately disclq_s_e;d in its 2002 proxy statément that the Committee
" had declined to cancel underwater options pr:ei}iously granted to Tomasetta and other executives,

and reissue new ones, because the new options would be subject to variable accounting. This

decision was made jointly with Tomasetta and Hovanec.

31



Case 1:10-cv-09239-JSR Document 1 Filed 12/10/10 Page 32 of 34

5. Examples of Tomasetta’s and Hovanec’s Options Backdating

a. July 10, 2001 New Hire and Other Grants

80.  Vitesse’s July 10, 2001 grant of 1,199,291 options to 141 new hires and _certain
current employees was backdated by two days. On July 12, 2001, Tomasetta and Hovanec
attended a Compensation Committee rﬁeeting where the Committee approved the options. The
stock closed that day at $18.85. On or about this date, Hovanec looked back to select a low price
for the options. A stock price chart from the Assistant’s files dated July 11, 2001 lists Vitesse’s
stock price from June 15 to July 11. The price next to the July 10 date, which is thé lowest price
on the chart, is circled and next tov it’Hovanec wrote, “[Assistant] stock price Gene.” The
Compensation Committee meeting minutes documenting this grant are backdated, stating that the
exercise price shall be 100% of the fair market value of the stock on July iO, 2001.

81. Based onthe closing price of Vitesse’s stock on July 10 ($15.78), these options -
were in-the-money on a per share basis by $3.07, and in the aggregate by approximately $3.7
million. Hovanec signed the meeting minuteé documenting the grant, and towards the end of
July through September, both he énd Tomasetta signed the corresponding Grant Notices which
contained the false grant date. In its Stock Options Restatément, Vitesse revised the
measurement date.fof these options to July 12, 2001.

b. May 6, 2002 New Hire and O_t;her-‘Options

82.  Vitesse’s May 6, 2002 grant of 244,025 options to 50 new hires and certain -
“current employees was backdated and then repriced as Vitesse’s stock price declined. On. April
18, 2002, Tomasetta and Hovanec aﬁended a Compensation Committee meeting where the
Committee granted the options. Inthe fol_lowing weeks, Tomasetta and Hovanec twice

manipulated the grant date for these options

32



Case 1:10-cv-09239-JSR Document 1 Filed 12/10/10 Page 33 of 34

83. ~ Hovanec first selected April 22, 2002 as the grant date. On a stock price chart
listing Vitesse’s stock prices from J anuary 30 to April 18, the Assistant wrote, “Gene, Hire dates
(highlighted) for new grants. LaSt gtr we used the low in each month. [Assistant]”. Hovanec
responded by writing on the chart, “do them as of today Gene 4/22/02 hire date vest”, meaning
that the Assistant should record April 22 as the grant date but use the employees’ hire date to
commence the options’ vesting period. The closing price of Vitesse’s stock on April 22 was the
second to lowest closing price of the Company’s stock between January 30 and April 22.
 84.  Hovanec and Tomasetta thereafter selected a new grant date with a lower price.
In an email chain between the Assistant and a vice president in Vitesse’s European opérations,
dated between May 8 and May 10, 2002, the Assistant stated:
The whole group of new hire grants approved at the April 18 Board of Directors
meeting were given a grant date of April 22; option price $7.36. Then, when the
stock price began to fall, Gene Hovanec suggested I wait a week or two before
we finalized everything to send to employees. We talked about it again
yesterday and decided to discuss with Lou on Friday (he’s traveling Wed &
Thur) to make sure we are going to go ahead with the April 22 grant date &
price.
85. - Tomasetta ultimately instructed the Assistant to change the grant date from April
22 to May 6. On a stock price chart listing Vitessc’s stock price from April 18 to May 8, 2002,
the Assistant wrote, “New hires Feb, March, April change to,” followed by an arrow pointing to
. A . - { 3 . pEN
the date 5/6/02 and the price $4.62. This date and price are circled, and the Assistant wrote, “per
Louon 5;10-02(.)” The closing pﬁce of Vitesse’s stock on May 6 was the lowest closing price
of the Company’s stock between January 30 and May 10. Based on the closing price on May 6,

the exercise price for these options was $3.32 per share ($809,748 in the aggregate) lower than

the closing price of Vitesse’s stock on April 18, when the opﬁons were actually approved.
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86.  On or about May 13, 2002, ananec signed the Grant Notices for these grants
which contained the false May 6 grant date.

87.  The minutes documenting tne Compensation Committee’s April 18 meeting are
backdated and state that the exercise price for the options shall be 100% of the fair market value
of the -stock on May 6. Hovanec signed the minutes.

88. Ibn its Stock Optioné Restatement, Vitesse concluded that these options were first
grantéd on April 18, 2002 and then repriced on July 18, 2002, the date of the next board meeting
when the Cbmpensgtion Committee minutes were final and signed. As a result of the repricing,
Vitesse applied variable accounting to the optioné, recording approximately $89,869 in
‘compensation expense.

¢. . October 2, 2001 Fiscal 2002 Officer/Employee Evergreen Options

89.  Tomasetta and Hovanec manipulated Vitesse’s October 2, 2001 grant of '
approximately 6.9 million evergreen options to 1,057 émployees and various officers on three
separate occasions, backdating the final grant by approxirnately four months. In the first
instance, it appears that at the July 12, 2001 Compensation Committee meeting, which
Tomasetta and Hovanec attended, the Committee considered a preliminary total evergreen option.
number. At that meeting the Committee was not provided with any option grant schedules
containing speciﬁc proposals for identiﬁed e{nglo,yees; and it did not api)rove the fiscal year
2002 evergreens at that time. The Assistanté]iandwritten notes on a summary sheet of gfanté to
be considered at the meeting state “grant dat.e TBD” for the employee evergreens and certain
other options, and the minutes of the July 12 meeting make no mention of the evergréens. ,
Nevertheless, at Tomasetta’s or Hovanec’s direction, and using the same July 1(‘),' 2001

backdated grant date that Hovanec had selected for the new hire and other options that were
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~ actually granted at this meeting (discussed above), the Assistant recorded a grant date and
exercise price of July 10, 2001 and $15.78 in various Company recérds for these evergreen
options.

90. As the Company’s stock price declined, Tomasetta and/or Hovanec instructed the
Assistant to change the grant date to August 21, 2001 and a price 0of $13.23. The Assistant t};i)ed
draft minutes of a purported August 21 telephonic meeting of the Compensation Committee
where the Committee allegedlygrantéd the evergreens. In fact, no such meeting occurred, and
these minutes were never signed. The Assistant uitimately deleted the August 21 date and the
corresponding price from Equity Edge at Tomasetta’s and/or Hovanec’s difection.

91.  Tomasetta and/or Hovanec instructed the Aséistant to change the grant date and
exercise price for the optioné fpr a third and final time to October 2, 2001 and $7.27. This grant
is identified in minutes of a nieeting of the Compensation Committee held on October 25, 2001,
which Tomasetta and Hovanec attended. The minutes are ba_ckdated and state that the exércise
price of the optiéns shall be 100% of the fair market value of the stock on October 2, 2001.
Vitesse’s Compensation Committee, however, did not meet on October 2, 2001 or otherwise take
any actions to grant the options on this date.

92.  The October 2 “grant” was not finalized until four months after the purported

grant date, as evidenced by vaﬁous‘documengs_and Tomasetta and Hovanec’s approval. The

Assistant included a draft of the October 25 é-c;mmittee minutes in the board book for the next
board meeting, which occurred on January 29, 2002; the dréﬁ contains total evergreen options
that differ slightly from the final version of the minutes that Hovanec signed on or after that date.
In a January 30, 2002 inter-office memo, the §ice president of Vitesse’s Human Resources

department (“HR Department™) distributed “this year’s final approved evergreen stock option
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list” to various supervisors noting the October 2 “grant date” and price, and informing them that
they “can now advise your employees” of the grant and that th¢ Assistant will distribute the
optiqn papcrwbrk in the next 60 days. A chart the Assistant prepared after the January 29
Compensation Committee meeting identifies the typé, vesting periods, and backdated grant dates
for both optipns the ,Comm'ittee approved on January 29 as well as fér the fiscal year 2002
evergreen and certain other ‘opﬁons. For the evergreen and certain other options the chart sfates,
“Grant date is 10/2/01.” The Assistant wrote on the chart, “OK’d by Lou & Gene 2-11-02.”
Finally, in March 2002 Hovanec and Tomasetta signed the Grant Notices for the evergreen |
options which the Assistant then distributed to embloyees.

93. | The closing price of Vitesse’s stock on Octqber 2 was the second to iowest
closing price of the Compahy’s stock between July 2001 and january 29, 2002; Vitesse’s stoc_:k
closed just $0.24 lower on Septefnber 27. | |

94. Inits Stock Options Restatement, Vitesse revised the measurement date for these
options to January 29, 2002. Based on the closing price of the stock on this date ($12.46), the
options were in-the-money by $5.19 .per share, or approximately $36 million in the aggregate.
Tomasetta’s 1.2 million options were in-the-money by approximately $6.2 rﬂillibn and
Hovanec’s 300,000 options were in-the-money by $1.5 million.

95.  Inaddition, as alleged below, durmg N—ovember 2005 — April 2006,. faced with
_ media inquiriés conéemirig possible backdat;ﬁ_g at Vitesse, Tomasetta and Ho_vanf:c attempted to
cover up the fact that they had backdated the fiscal year 2002 evergreen grants. Tomasetta and
Hovanec fabricated board of director minutes that falsely documented a telephonic meeting of
the Compensation Committee on October 2, 2001, which never occurred. Tomasetta also

inserted an entry for an October 2, 2001 meeting into his Palm Pilot.
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d. March 19, 1997 Fiscal 1997 Officer/Employee Evergreen Option;

96.  Tomasetta and/or Hovanec backdated Vitesse’s fiscal year 1997 officer and
employee evergreen grant from April 15, 1997 to March 19, 1997. This grant included
approximétely 913,700 options awarded to 216 employees and officers.

97.  Tomasetta and Hovanec at?ended a meeting of Vitésse’s Compensation
Committee on April 15, 1997 at which time the Committee approved a nearly final list for the
fiscal year 1997 evergreen options for officers and employees. The board book for Vitesse’s
next quarterly board meeting, which occurred on July 15, 1997, which Tomasetta and Hovanec
also attended, includes an unsigned draft of the April 15, 1997 Compensétion Committee
meeting minutes. ThlS draft states that on April 15® “Dr. Tomésetta reviewed the procéss used
to determine additional stock option awards to current employees based on current performance
and iong-term contribution to the Corporation.” The draft further states that the Committee
approved the employee and officer evergreens on April 15th, and that 1n accordance with the -
terms of the company’s option plans, the exercise price for these options is “the cldsing price of
the company’s stock on the date of the Compensation Committee meeting.”

98.  The signed version of the April 15, 1997 Compensation Committee meeting
minutes, .hoWever, discloses an exercise price that is different from the exercise price 4di:sclose.:d in
the unsigned version of the minutes inéluded}_ﬁjnfthe Ju}y 15th Board book. These signed minutes
state that the exercise price for the options gl;grited at thé meeting is the closing pﬁce ofthe
»compa;ny"s stock on “the date of the -felephonic meeting of thé Compensation Committee, March
19, 1997.” Vitesse’s Cémpensation Comnﬁttee, however, did not appréve the fiscal yeaf 1997

evergreen options at a telephonic meeting on March 19, 1997.
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.99.  Moreover, Vitesse’s Compensation Committee did not even approve the final
ve;sion of the officer evergreens until after April 15, 1997. On April 22, 1997, Tomasetta
submitted a ﬁnai proposal for the officer evergre_ensk to the then Chair of the Compensation
Committeé. In that proposal, Tomasetta noted that one of the cher directors suggested
increasing Tomasétta’s evergreen grant by an additional 50,000 options.

100. | The closing price of Vitesse’s stock on March 19, 1997 was $22.50, which was
the lowest closing price of the Company’s stock during all 0of 1997. In its Stock Options
Restatement, Vitesse revised the measurement date for these evergreen o_ptidns to April 15, 1997.
Based on the closing price of Vitesse’s stock on this date ($30.50), these options were in-the-
money on a pér share basis by $8, énd 1n the aggregate by approximately $7,309,600.
Tomagetta’s 600,0000 options (split-adjusted) were in-the-money by approximately $1.2 million,
and Hovanec’s }120,000 options (split-adjusted) were in-the-money by approximatély $240,000.

101. Hovaneé signed the. April 15, 1997 Con'lpensation.Commit'tee meeting minutes,
Tomasetta signéd Hovanec’s porresponding stock option Grant Noﬁce, and Hovanec signed the
remaining stock option Grant Notices to employees and officers.

e. August 15, 2002 New Hire and Other Grants

102. On 'July 18, 2602, Tomasetta and Hovanec attended a Compensation Committéé
meeting where the Cofnmitfee gfanted 178,89(_):40ption§ to 48 new hires and certain current
‘employees. Yitesse’s stock price declined tﬂ&;aaﬁer, and on Augﬁst 20, 2002; Hovanec repriced
these options and gavé them a revised grant date of August 15, 2002. A copy of the option grant
schedule that managérhent submitted to the Compensation Committee at the July 18 meeting
contains handwritten notations that state “$2.42” and “grant as of July 31, 2002.” The July 31

date is crossed out and on top of this date there is another handwritten date of “8-15-02.” The

38



Case 1:10-cv-09239-JSR Document 1-1 Filed 12/10/10 Page 5 of 15

handwritten phrase thus reads “grant as of 8-15-02.” This notation is signed by Hovanec and
there is another handwritten notation stating “(revised 8-20-02 by Gene.)”

103. = The closing price of Vitesse’s stock on August 15, 2002 was $1.26. This price
represents the second to lowest closing price of the Company’é stock between July 18th and
August 20, 2002. (Vitesse’s stock ciosed just $0.01 lower on August 12, 2002.)

104. On or about August 23 2002, Hovanec signed the Grant Noticeé .for these grants
which contaiﬁed the false August 15, 2002 grant date. The minutes documenting the
Compensation Committee’s July 18, 2002 meeting are backdated and state that the exercise price
for these options is 100% of the fair market value of the company’s stock on August. 15, 2002..
Hovanec signed the minutes.

105. In its Stock Options Restatement, _Vitcsse concluded that these options were first
granted on July 18, 2002, and then repriced on September 19, 2002, the date of the next board
meeting when the Compensation Committee minutes were final and signed. -As a result of the
_repricing, Vitesse applied variable accoﬁnting to the options, recording approximafely $455,825
in compensation expense in 2003, and reversing approximately $207,335 of this expense in 2004
and $35,346 of this expense in 2005 to give effect to subsequent declines in Vitesse’s stock
price.

f.  December 17, 2003 Employee Evéigreen and Outstanding Performer
" Grants L h

106. Tomasetta and or Hovanec backdated Vitesse’s fiscal year 200;1 employee

| evergreen and outstanding performer option grants from April 17, 2004 fo December 17, 2003..

This grant included approximately 4,277,000 options that went to approximately 655 employees.
107. Tomasetta and Hovanec attended a meeting of Vitesse’s Compensation

Committee on October 16", 2003 at which time the Committee reviewed preliminary proposals
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for outstanding performer and officer and employee evergreen grants. Eight days later, Vitesse’s
HR Department forwarded preliminary employee evergreen option proposals to Company
managers (including Tomasetta and Hovanec) requesting that they review, edit, and return the
réviséd proposals by November 21% so that Tomasetta could approve the grants. Vitesse’s
managers were still submitting revisions to the HR Department through the end of J anuaryA2004.
On Dc}cember 22,2003, an employee in the HR Department sent an email to a Vitesse vice
presidgnt stating that the graht date and exercise price for the evergreen and outstanding
performer grants had not yet been determined.

108.  After Tomasetta approved the revised employee evergreen proposals, the
Assistant included schedules for the evergreens, as well as for pfoposals for outstandirig
performer grants, in the board book that the Assistant prepared for the Board’s next meeting on
Ja'riuary 26, 2004. At that meeting, which Tomasetta and Hoyanec attended, Vitesse’s
Compensat.ion'CommitteeA reviewed and granted the option proposals that were presented. On
February 5, 2004, an employee in the HR Department sent an email to‘ Vitesse maﬁagers
(including Tdmasetta and Hovanec) informing them that Tomasetta had approved the
outstanding performer grants with a grant date of December 17, 2003.

109. Vitesse’s January 26, 2004 Compensation Committee meeting minutes are
backdatéd. They state that the Commuittee granteed the fzmp'loyee evergreens and outstanding -
performer options on January 26th, and then they further state that the exercise price for the
opﬁons is the fair market value of Vitesse’s stock “on the date of grant, Decelﬁber 17, 2003.;’
The closing price of Vitesse’s stock on December 17® was $5.69. This price is the lowest

closiﬁg price of the Company’s stock between September 2003 and March 2004.
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110. As alleged below, during November 2005 through April 2006, faced with media
inquiries concerning possible backdating at Vitesse, Tomasetta and Hovanec attempted to cover
up the fact that they had backdated optioh grants. To this end, Hovanec drafted and signed
minutes that document a telephonic meeting of the Compensation Committee on December 17,
2003 that never occurred. Hovanec made it appear as though these minutes had been created }
contemporaneously with the December 17® meeting date.

111. In its Stock Options Restatement, Vitesse revised the measurement date for these
grants to April 17, 2004, the date of the next Board meeting where the J anuary 26"
Compensation Committee meeting minutes were ﬁnal and signed. Based 6n the ciosing price of
Vitesse’s stock on April 17" these options were in the money on a per share basis by $0.08, and
in the aggregate by $336,000. Hovénec signed the January 24™ minutes, and Hovanec and
Tomasetta signed the corresponding Grant Notices which contained the false grant date.

6.  Tomasetta’s and Hovanec’s Attempt to Conceal Their Backdating Scheme in
The Face of Media Inquiries During November 2005 to April 2006

112. In early November 2005, the Journal contacted Vitesse about the legitimacy of ité
_ option granting practices. After the Journal’s inquiries, Mody contacted Vitesse’s Outside
Counsel. Outside Counsel told Mody not to destroy or create any documents, and then it
reviewed some of the Conﬁpany’s Compenséti(;r_l Committee meeting minutes. In mid-
November, Outside Counsel informed Modyth;t 1t was co;cerned because some of the minutes
wére backdated on their face, meaning that the option grant dates disclosed in‘the text were
different from the meeting dates. During different phone calls, Outside Counsel repeated this
concern to Hovanec énd Tomasetta, and it speciﬁcally advised Tomasetta and Mody that Vitesse

should conduct an independent investigation into the Company’s option grant practices. Inlate

November 2005, Outside Counsel informed Tomasetta that there might be very significant
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charges to the Company’s financial statements because certain stock option grants were not
properly accounted for, and it warned him against signing Vitesse’s upcoming filing of its Form
10-K for fiscal year ended September 30, 2005 unless he was certain that the Company’s

~ financial statements were accurate.

113.  Rather than follow Outside Counsel’s advice, Tomasetta and Hovanec attempted
to cover up their backdating practice by lying to Vitessé’s board members and its Auditor, by
creating and signing three bogus Compensation Committee meeting minutes to document grants
at meetings that did not occur, and By Tomasetta recording two of .tﬁese phantom meétings in his
Palm Pilot.

114. Specifically, in late November 2005, Tomasetta instructed Mody to draft two sets
of Compensa'ltion.Committee minutes, dated April 6 and October 2, 2001, which were the
backdated grant dates for two large evergreen grants to employees and officers. In fact, as
Tomasetta léter adﬁlitted to counsel for Vitesse’s Special Committee (“Special Committee
Counsel”), Tomasetta had only recently signed the former, Hovanec the latter, and on November
22, Tomasetta arranged fdr the former head of Vitesse’s Compensation Committee to sign both.
On or about December 13, 2005, Hovanec directed the Assistant to draft another set of
Compensation Committee minutes, which Hovanec signed, for a purportéd December 17, 2003
meeting fhat never occurred. December 17, 2OQ3 ,repre-:semes.the backdated grant date for another
" evergreen grant. All three of these minutes purport to document the granting of obtions on their
respective dates. Vitesse’s Compensation Committee, however, did not grant any options on
these dates.

115.  After creating the two false 2001 Committee mihutes, Tomasetta and Hovanec

attended a December 6, 2005 Audit Committee meeting that was also attended by Mody, three
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VitésSe directors, and Vitesse’s Auditors. At this meeting, Mody presented a memo that Mody
had prepared to document management’s review of option grant practices during fiscal years
1996-2005. This memo, which all of the meeting participants discussed, assesses whether the
Company’s evergreen option grants were pfoperly approved and accounted for in conformity
with APB 25. The memo concludes that with the exception of the Company’s fiscal year 1998
evergreen grant, all of Vitesse’s other evergreen grants conformed to APB 25. The memo
concludes that the 1998 evergreen grant had been inadvertently rﬁisdated to the same grant date
“as that year’s directors’ grant, and that the resulting unrecorded compensat‘i‘on expense was
immaterial. Six days later, Tomasetta signed and certified Vitesse’s fiscal 2005 Form 10-K
which failed to properly record or disclose the compensation costs from the grants he and
Hovanec had previously backdated. The following day, on December 13, Vitesse filed its 2005
Form 10-K with the Commission. | |

116. During February and March 2006, the Journal began contacting Vitesse’s
direqtors to discuss the Company’s option grant practices. In-a series of emails between
Tomasetta, Hovanec, Mody and several of Vitesse’s directors, T;)masetta and Hovanec both
falsely stated, in substance, that Vitgsée set the exercise price of the Company’s stock options
-according to the closing price of the stock on the date the directors appfoved the options. On
March 18, 2006, the Journal publishéd an artlcle raisiﬁg quesfions of pdssible backdating of
CEO éption grants at a number of public cof;lﬁénies, including Vitesse.

117. Inearly April 2006, a Special Committee of Vitesse’s board hired the Special
Committee Counsel to investigate the Company’s prior stock option grants. Early in the
investigation, Tomasetta and Hovanecv tried to make it appear as though the two 2001

' Compensation Committee meeting minutes they had created in November 2005 had been
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prepared c_onterhporaneously with their purported meeting dates. On April 12, Hovanec typed
these two sets of minutes on Tomasetta’s computer. Tomasetta and Mody copied them to a disc,
and then from this disc Tomasetta copied them onto tﬁe Assistant’s computer. With Mody and
Hovanec watching, Tomasetta turned back the clock on the Assistant’s computer so that the
creation datte for these two documenté would match the oldest creation date associated with other
meeting minutes found on the Assistant’s computer. Tomasetta admitted to Special Committee '
Counsel that he had told Hovanec and Mody that thJs conduct “is the Martha Stewart thing, this
is dumb, we need to stop - we’re going to go to jail.”

118. Tomasetta eventually admitted to Special Comﬁittee Counsel the above facté
concerning the recent creation and signing of the April 6 aﬁd October 2, 2001 minutes, including
inserting them on the Assistant’s computer and his comment about Martha Stewart and goiné to
jail Despite his admissions, Tomasetta falsely maintained that Vitesse had actually held
Compensation Committee meetings on April 6 and October 2, 2001. Tomasetta also failed to
acknowledge to Special Committeta Counsel that he had entered the April 6 and October 2, 2001
Committee meeting dates in his Palm Pilot in November 2005.

C. | THE INDIVIDUAL DEFENDANTS CAUSED VITESSE TO FILE MATERIALLY

FALSE AND MISLEADING FINAN CIAL STATEMENTS AND OTHER

FILINGS

1. Annual Reports, Quarterly Reports, Registration Statements,
. and Sarbanes-Oxley Certlﬁcatlons h

119. Asapublic company, Vitesse filed annual reports with the Cmiimission that
included audited financial statements certified by the Company’s Auditovr. As aresult of the .
revenue and. options backdating schemeé all_ege;d at)ove, and in furtherance of such schemes,
each of Vitesse’s 10 annual reports on Forms 10-K for fiscal years ended September 30, 1996 to

September 30, 2005 was false and misleading, as set forth below. Each of these annual reports
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failed to include cémpensation eXpense for backdated and/or repriced stock option grants, and
contained false and misleading accounting and other disclosures related to stock option grants.’
Further, each of Vitesse’s five Forms 10-K for fiscal years 2001 to 2005 improperly reported
revenue resulting from the revenue recognition fraud, and contained false and misleading
disclosures related to Vitesse’s revenue recognition practices.

120. In each ofits annual reports on For‘.m 10-K for Vitesse’s fiscal 'yéars ended
Septembef 30, 1996 through Septelhber 30, 2005 filed on .October 25, 1996, December 29, 1997,
December 23, 1998, December 23, 1999, December 19, 2000, Decembq 17, 2001, Decembef
18, 2002, December 16, 2003, December 10, 2004, and December 13, 2005, Vitesse discloséd
that it accounted for stock options in accordance with APB 25. In each of its annual reports on
Form 10-K ﬁled on December 19, 2000, Decembe;r 17, 2001, December 18, 2002, December 16,
2003, Décember 10, 2004, and Decembe; 14, 2005, Vitesse disclosed that it compliéd with FIN
44 and that it records compensation éxpense for stock options only if the market price ofthe
company’s stock exceeds the exercise price on the date of grant. In each of these annual reports,
Vitesse did not report any compensation expense for stock o'ptioﬁs that it granted to employees,
under the company’s shareholder approved stock option plans, with an exercise price below the
company’s stock price on the date of grant.

121. In its annﬁai report on Form IO-K filed -on Octobér 25,1 996, Vifesge disclosed
that under the Compahy’s shareholder appré;éa 1991 Stock Optién Plan the 4e)v(>er_cise price for all
stock optioﬁé must be equal to the fair market value of its stock on the date of ‘grant. This Form
10-K also discloses that underv the Cofnpaﬁy’s shareholder approved 1989 Stock Option Plan the
exercise price for all incentive stock options must be equal to the fair market value of its stock on

the date of grant and the exercise price for nonstatutory stock options must be at least 85% of the
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A

fair market value of the Company’s stock on the date of grant. In its annual reports on Form 10-
K filed on December 29, 1997, December 23, 1998, December 23, 1999, December 19, 2000,
December 17, 2001, December 18, 2002, December 16, 2003, December.lO, 2004, and
December 13, 2005, Vitesse disclosed that under all of the Company’s shareholder approved
stock option plans, “The exercise price of all stock options must be at least equal to the fair
market values of the shares cfcommon stock on the dete of grant.”

122. In its annual reports orr Form 10-K filed on December 19, 2000 and December 17,
2001, Vitesse disclosed that it recorded deferred compensation expense for stock options in
connection with certain acquisitions. In its annual reports on Form 10-K filed on December 18,
2002, December 16, 2003, and December 10, 2004, Vitesse disclosed that it incurred
compensation expense as a result of assuming the stock option plans, and related option grants, ;
of certain companies that it had acquired. Vitesse disclo.‘sed in substantially similar words that,
asa resuit, when reviewing such disciosed expense, "it appears that certain options were granted
at less than fair market value, but which‘ really represent grants given to employees of the
acquired companies prior to theirrespective acquisitions by Vitesse. Other than the foregoing,
all of the options grarlts made by Vitesse to employees and directors are granted at fair market
value at the time of grant.” Further, Vitesse disclosed in its annual report on Form 10-K filed on
December 10, 2004 and December 13, 2005‘;(11‘&.’{-, -‘_‘We¥ha\’/‘e-no options éranted to employees in
which the market price of the underlying sto ck exceeded the exercise price onrthe date of grant.”

123; " Contrary to the representations that it made in paragraphs Y 120-122, Vitesse,
through the actions of Tomasetta and Hovanec, was incurring substantial compensation expens.e
asa result of granting in-the-money employee stock options under Fhe Company’s shareholder

approved 1989 Stock Option Plan, 1991 Stock Option Plan and 2001 Stock Incentive Plan. In
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the financial statements of each of Vitesse’s Forms 10-K for fiscal years ended September 30,
1996 through September 30, 2005, Vitesse failed to record approximately $184 million in
compensation expénses resulting from backdated and repriced option grants. These unrecorded
expenses overstated Vitesse’s annual pretax income or understated it annual pretax loss by
between 1.7% and 45.7% in fiscal years 1996 through 2005, as identified specifically above,
| rendering the financial statements materially false and misleading.

124. In its annual feport on Form 10-K filed on December 17, 2001 for the fiscal year
ended September 30, 2001, Vitesse also disclosed that its revenue recognition policy for product
sales was: “Production revenue is recognized when products are shipped to customers, which is
when title and risk of loss transfers to the customer.” Vitesse’s annual reports on Form 10-K for
the subsequént fiscal years 2002 through 2005 filed with the Commission on December 18,
2002,>December 16, 2003, December 10, 2064, and December 14, 2005 state that Vitesse
accounted for revenue from product sales as follows: “Production revénue is recognized when
persuasive evidence of an arrangement ekists,‘ the sales price is fixed, products are shipped to
customers, which is when title and risk of loss transfers to the customer, and collectability is
reasonably assured.” Each of Vitesse’s annual reports for fiscal years 2001 through 2005 also

. state in substantially similar terms related to product sales to Nu Horizons, “Certain of the |
Company’s production revenue are made to a major di—stﬁbutor under an agreement allowing for
price protection and right of return on produc;fg unsold. Accordingl&, the Company defers
recognition of revenue on such products until the products are sold by the distributor to the end
user.”

125. | Contrary to the representations that it made in 9 124, Vitesse improperly recorded

revenue in material amounts in each of the financial statements included in these annual reports
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on Form 10-K for its fiscal years 2001 through 2005, reridering the revenue and income reported
in those financial statements, and the revenue recognition policies included in those reports for
product sales and for sales to its major distributor, materially false and misleading. Vi‘;ésse also
materially misstated the accounts receivable balances in the financial statements for certain of
these years.

126. Tomasetta réviewed and signed each of Vitesse’s annuél reports on Form 10-K
for the fiscal Years 1996 through 2005 referenced in §f 120-124. Hovanec reviewed and signed
each of Vitesse’s annual reports on Form 10-K for fiscal years 1996 through 2004. Mody -
participated in preparing and reviewed each of Vitesse’s annual reports or; Form 10-K for ﬁscql
years 2001 through 2005, and he signed the annual report on Form 10-K for fiscal year 2005.
Kaplan participated in preparing and reviewed each of Vitesse’s annual reports on Form 10-K for
fiscal years 2001 through 2005.

127. Tomasetta and Hovanec knew, should have known, or were reckless in not
knowing that each of the forégoing annual repoﬁs that they signed and reviewed materially
‘misrepresented Vitesse’s revenues, stock-based compénsation expense, income, and in certain
years accounts receivable, and made materially false and misleading disclosures and omitted
material information about Vitesse’s revenue reco gﬁition and stock option practices and policies.

128. Mody and Kaplan knew, should gha&e k;lOWl’l, or were reckless in not knowing that
each of the forégoing annual reports that the}; i:;articipated in preparing, reviewed,} and/of signed
materially misrepresented Vitesse’s revenues, income, and accounts feceivable, and made

materially false and misleading disclosures and omitted material information about Vitesse’s

revenue recognition practices and policies.
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129. In addition, Vitesse filed 30 quarterly reports on Forms 10-Q betwéen June 24,
1996 aﬁd February 8, 2006, which falsely reflect that Vitesse. incurfed no compensation expense
for options granted to employees with exercise prices below the company’s stock price on the
date of grant and for options that were repriced. Nine of Vitesse’s Forms 10-Q, filed from May
13, 2003 to February 8, 2006, falsely state that the Company applied APB 25 during the relévant |
time, and six of its Forms 10-Q, filed from February 13, 2004 to August 9, 2005, falsely state
that Vitesse did not grant in-the-mogey options.

130.  Thirteen of Vitesse’s Forms 10-Q, filed from February 2002 to February 2006,
falsely reflect ove;sfated revenue, and thus income, and certain of these reports also contain
overstated accounté receivable balances as a result of Vitesse’s improper revenue recognition
practices. Egch of the 12 quarterly reports filed during March 31, 2002 through February 2606
also contain false and misleading revenue recognition policy disclosures that state in
substantially similar terms that Vitesse recognizes product revenue when “products are shipped
to customers, wlﬁch is when title and risk of loss transfers to the customers.” The four quarterly
reports filed between February 2005 and February 2006 also contain the following false and
misleading disclosure related to product sales to Nu Horizons: | “Certain of the Company’s
productiqn revenue are made to a major distributor under an agreement allowing for price
protection and right of return on products ur‘1§okl,d. - Acéordingly, the Company defers recognition’
of revenue on such products until the produc;s“ ;are sold by the distributor to the en(i user.”

131. Tomasetta reviewed all 30 of these quarterly reports on Form 10-Q. Hovaneé h
reviewed and signed each of the 27 Vitesse quarterly feports filed with the Commission between
June 24, 1996 and February 8, 2005 . Mody participated in preparing and reviewed each of the

quarterly reports that Vitesse filed with the Commission from February 14, 2002 through
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February 8, 2006, and he signed the quarterly reports filed from May 2005 througﬁ February 8,
2006. Kaplan participated in prgparing each.of fhe quarterly reports filed with the Commission
from February 14, 2002 through February 8, 2006.

132. Tomasetta and Hovahec knew, should have known, or were reckless in not
knowing that each of the forégoing quarterly reports that they signed and/or reviewed materially
misrepresented Vitesse’s revénues, stock’-baééd compensation eipense, income, and in certain
quarters accounts receivable, and made materially false and misleading disclosures and omitted
ﬁmterial information about Vitesse’s revenue recognition and stock option practices and policies.

133. Mbdy and Kaplan knew, should have known, 61‘ were reckless in not knowing that
each of the foregoing quarterly reports that they pafticipa;ed in preparing, reviewed, and/or
signed materially misrepresented Vitesse’s revenues, income, and 1n certain periods accounfs
receivable, and made materially false and misleading disclosures and omitted material ,

* information about Vitesse’s revenue recognition practices and policies.

134. Tomasetta signed Sarbanes-Oxléy 302 certifications for the annuél reporfs on.
Form 10-K for fiscal years 2002, 2003, 2004 an:d 2005, and for ten quarterly reports on Form 10-
Q filed on February 14, 2003 through February 8, 2006. Hovanec signed Sarbanes-Oxley 302 |
certifications for the annual reports on Form iO-K for fiscal years 2002, 2003, and 2004, “and‘for
seven qﬁarterly reports on Form 10-Q filed qg_Eebm@ 14; 2003 through February 8, 2005. -
Mody signed Sarbanes-Oxley 302 éertiﬁcatiéi{s for the annual report on Form IOfK for ﬁscal
year 2005, and for three quarterly r¢ports on Form 10-Q filed between May 10, 2005 thi'ough
February 8, 2006.

135. The foregoing certifications that Tomasetta, Hovanec, and Mody signed

referenced in § 134, state that they had reviewed the report and that (a) the report did not contain
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any untrue statement of a material fact or omit to state a material fact necessary to make the
statements made, in light of the circumstances under which such statements were méde, not
misleading; (b) the financial statements, and other financial information included in eacﬁ report,
fairly presented in all material respects the financial condition, results of operations, and cash
flows of Vitesse as of, and for, the period presented in the report; and that (c) Tomasetta,
Hovanec and Mody had disclosed to Vitesse’s auditors all significant deficiencies in the design
or operatiqn of Vitesse’s internal controls and any fraud, whether or not material, that involved
management or other employees who had a significant role in Vitesse’s internal controls.
Tomasetta, Hovanec and Mody had ample informatioﬁ at the time that ‘they sig'ned‘these
certifications to know that they were not true.‘

136. Between October 23, 1996 and March 23, 2006, Vitesse filed a total of 37 |
registration étatements, that iﬁcorporated by reference materially false and misleading financial
statements, as well as materially false and misleading disclosures from Vitesse’s annﬁal reports
on Form 10-K, quarterly reports on Form 10-Q and proxy statements. Sixteen of these
registratiéri statements were filed on Forms S-3 or S-3/A, and 21 were filed on Forms S-8 or S-8
POS. Vitesse also filed a prospectus supplement on February 6, 2006, which incorporates by
reference Vitesse’s Form 10-K filed on December 10, 2004, and Vitesse’s Forms 10-Q filed on -
Fébruary 8, 2005 and May 10, 2005. Tomagetft‘é and Hovanec signed each of the 16 Forms S—3I
of S-3/A that Vitesse filed on October 23, 199%, February 19, 199.9, April 8, 1999, October 22,
1999, November 4, 1999, November 24, 1999, February 15, 2000, June 7, 2000 (tWo S-3s),

“September 5, 2000, December 20, 2000, May 23, 2001, June 11, 2001, May 12, 2003, Decembér
29, 2004 and March 16, 2005. Tomasetta and Hovanec also signed each of the 19 Forms S-8 or

S-8 POS that Vitesse filed from May 22, 1998 through November 23, 2004. Tomasetta and
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Mody each signed two Forms S-8 that Vitesse filed on November 30, 2005 and March 23, 2006.
Kaplan participated in preparing various of these registration statements during late 2001 through
at least 2005.

137. Tomasetta, Hovanec, and Mody knew, should have known, or were reckless in
" not 'knowing that these registrations statements were false and misleading by their incorporation
of materially false and misleading ﬁﬁancial statements and stock option and revenue recognition
disclosures from Vitesse’s annual reports on Form 10-K, quarterly reports on Form 10-Q, and/or
proxy sfatements.

2. Forms 4 and § 4agd-Proxv.Statements

138. In addition, Tomasetta and Hovanec filed Forms 4 and 5 with the Commission in
connection with stock option grants that each received. Tomasetta and Hovanec permitted false
and misleading statements to,be made in those filings. The Forms 4 and 5 were false in that they
reported as a “transaction date” the purported dates of stock option grants when in fact options
were never granted on thése transaction dates. The false information with respect to the |
“transaction date” permitted Tomasetta and Hovanec to conceal the compensation that they
received through the grant of in-the-money options. The Forms 4 were also misleading in that
they disclosed an “expiration daté,.” whfch under Vitesse’s various option plans was required to
be ten years from the date of grant, that suggg_stpd a.paﬁiculm date of grant _for stock option
grants when »in fact (;ptions were never grante;(’i’ on the date implied by the ekpjration date. The

forms filed were as follows (share totals are adjusted for stock splits in 1997, 1998 and 1999):

' False Purported
Filer Date of Filing Form . Option Grant Total
Transaction . :
Expiration Shares
Date
Date
Tomasetta 10/7/96 4 1/23/96 1/23/06 300,000
Tomasetta 8/8/97 4 3/19/97 3/19/07 600,000
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Tomasetta 5/8/98 4 1/1/98 1/1/08 900,000
Tomasetta 4/9/99 4 10/5/98 10/5/08 760,000
Tomasetta 10/30/01 5 4/6/01 4/6/11 1,200,000
Tomasetta 3/8/02 4 10/2/01 10/2/11 720,000
Tomasetta |  8/14/02 4 10/2/01 10/2/11 1,205,048
Tomasetta 8/28/02 4 10/2/01 10/2/11 1,205,048
Tomasetta 10/22/03 4 10/20/03 10/20/2013 | 950,000
Hovanec 9/10/96 4 1/23/96 1/23/06 180,000
Hovanec . ~ 5/8/98 4 1/1/98 1/1/08 210,000
Hovanec 3/10/99 4 10/5/98 10/05/08 160,000
Hovanec 10/30/01 5 4/6/01 4/6/11 300,000
Hovanec 3/8/02 4 10/2/01 10/2/11 230,000
Hovanec 8/14/02 4 10/2/01 10/2/11 303,245
Hovanec 10/22/03 4 10/20/03 10/20/2013 250,000

139. Tomasetta and Hovanec knew, should have known, or were reckless in not
knowing that they made materially false and misleading statements and disclosures in these
filings that they reviewed and/or signed.

140. | Vitesse also filed proxy statements with the Commission on December 18, 2002
and becember 10, 2004, wherein it solicited proxies to reelect Tomasetta and other directo:s to
Vitesse’s Board of Directors. These proxy statements disclose false grant dates for stock options
issued to named executive officers including Tomasetta and Hovanec. The proxy statement filed
on December 18, 2002 falsely states that stock options were granted to named executive officers
on October 2,42001, and the proxy statement f;léed_‘on becqmber 10, 2004 falsely states thét stock
options were granted to named executive ofé'cérs on .(Sctober 20, 2003. The infofmation

_ felating to executive compensation and stock option granfs reported in the proxy statements was
incorporated by reference into the annual reports on Form lO—K signed by Tomasetta and/or
Hovanec and/or Mody during this period.

141. As aresult of the misconduct of Tomasetta and Hovanec, Vitesse’s books and

records falsely and inaccurately reflected, among other things, the grant dates of stock options,
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revenues, stock-based compensation expense, incofne, and accounts receivable, and the
vCompany’s financial condition.. Additionally, Tomasetta and Hovanec circumvented internal _
accounting controls and, by virtue of their misconduct, failed to maintain a system of internal
accounting controls sufficient to provide assurances that stock dpti_on grants, revenues, income,
and -accounts receivable \;vere accurately recorded to permit the proper preparation of financial
statements in conformity With GAAP. |

142. Asa resﬁlt of the misconduct of Mody and Kaplan,‘Vitesse’s books and recordé
falsely and inaccuratel); reflected, among other things, revenues, stock-based compensation |
expense, income, and accounts receivable, and the Company’s financial condition. Additionélly,
Mody and Kaplan circumvented internal accounting controls and, by virtue of their misconduct,
failed to maintain a system Qf internal accounting controls sufficient to provide assurances thglt
the Compény’s re'\.fenues, incoine, and accounté receivable were accurately recorded to permit
the proper preparation of financial statements in conformity with GAAP.
D. MISREPRESENTATIONS TO VITESSE’S AUDITOR

143. In addition to the conduct alleged above by which Tomasetta, Hovanec, Mody,
and Kaplan each engaged in conduct to mislead Vitesse’s Auditor and to conceal their fr’aud
through the falsification of docunients, among other actiohs, each of them also knowingly made
false and 'nﬁsleadirig representatidﬁs to the Ayditor in ?mnagement représentatiohs letters that
they signed and provided to the Auditor. Thés;e letters were provided to the Auditor in the course"
if its annual audits and quarterly reﬁews of the Company’s financial statements, among other
reasons.

144. In substantially similar wordé, the letters Tbmasetta,- Hovanec, Mody, and

Kaplan signed and provided to the Auditor in connection with audits or reviews of the
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Company’s financial statements during the period from 1996 through 2006 contain the following
acknowledgements:

145. “We acknowledge our résponsibility for the design and implementation of
- programs and controls to prevent, deter and detect fraud. We understand that the term “fraud’
mncludes misstatements arising from fraudulent financial reporting.” and that “[m]isstatements
arising from fraudulent financial reporting are intentional misstatements, or omissions of
amounts or disclosures in financial statments to deceive financial statement users.”

146. “{W]e confirm we are responsible for the fair presentation in the cdnsolidated
* financial statements of financial position.”

147. “We accept and acknowledge our responsibility for establishing and maintaining
effective internal control over financial reporting.”
| 148.  Each of these management letters also contains affirmative representations in
respect to the Company’s financial étatements, financial records, transactions, and pos'sible fraud
by management or employees, as follows:

- 149. “The consolidated financial statements referred to above are fairly presented in
conformity with accepted accounting principles generally accepted in the United States of
~ America.”
150 “We have made available to yout. .. all financial records and related data”

151. “Thereareno... material trarﬂlééictions that have not been properly recorded in the
accounting records ﬁnderlying the consolidated financial statements™

152. “We have no knowledge of any fraud or suspected fraud affecting the entity
invol\}ing: (a) management; (b) employees who have significant roles in internal control, or (c)

others where the fraud could have a material effect on the consolidated financial statements.”
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153. These rei)reéentations were false, as Tomasetta, Hovanec, Mody, and Kaplan each
knew as a resulf of the revenue recognition fraud each of them engagea in and as a result of the
stock option backdating ﬁdud Tomasetté and Hovanec perpetrated, as détailed in this Complaiﬁt.

154. | Tomasetta, Hovanec, Mody, and Kaplan also falsely stated in management
representation letters provided fo the Auditor during January 2002 through January 2006 that,
“There have been no false statements affecting the Company’s consovlidated financial statements
made to you.”

155. In manégement representati(_)h letters for fiscal years 2001 thfough 2005,
Tomasetta, Hovanec, Mody, aﬁd/or Kaplan represented in substantially similar words that,
“Receivables reported in the consolidated financial statements represent valid claims against
debtors for sales or other charges arising on or before the balance-sheet date and have been
appropriately reduced to their estimated net realizable Value.” Tomasetta, Hovanec, Mody,
and/or Kaplan knew that this representation was false as a result of tﬁgir ﬁ'audulent revenue
recognition practices.

156. In management representation letters for ﬁs;al years 1999 through 2005, with the
exception of fiscal year 2002, Tomasetta and/or Hovanec falsely represented in substantially
similar words that, “(s)fock-related awards to employges have been accounted for in accordance
with the provisions of APB Opinion No. 25, Aécounting for Stock Issued to Emplojees.

157. Tomasetta knowingly signed f;lse ménagemeht. représentation-letters for annual
audits covering fiscal years 1996 through 1999 and 2005, and for quarterly reviews in 2005 and
2006. The letters for the annual audits are dated December 12, 2005, October 14, 1999, Octobér
14, 1998, October 21, 1997, and October 18, 1996. The letters for the quarterIy reviews are

dated January 23, 2006 and July 20, 2005.
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158. Hovanec knowingly signed false management representation letters for annual
audits covering fiscal years 1996 through 2004, and numerous quarterly reviews from at least
1999thrvough 2005. These letters for the annual audifs are dated, October 28, .2004, October 23,
2003, October 18, 2002, October 19, 2001, October 16, 2000, October 14, 1999, October 14,
1998, Qctober 21, 1997, and October 18, ‘1 996. The letters for the quarterly reviews are dated
April 21, 2005, January 18, 2005, April 22, 2004, February 11, 2004, July 21, 2003, April 21,
2003, January 24, 2002, July 17,.2002, July 13, 2001, January 19, 2001, August 14, 2000, May
12, 2000, January 7, 2000, and April 7, 1999. |

159. Mody knowingly signed false -managément representation letters for annual audits
covering fiscal years 2001 through 2005, and for quarterly reviews during 2002 through January
2006. These letters for the annual audits are déted December 12, 2005, October 28, 2004,
October 23, 2003, October 18, 2002, and Oétbber 19, 2001; The letters for the quarterly reviews
are dated Jaﬁuary 23, 2006, July 20, 2005, April 21, 2005, January 18, 2005, July 16, 2004, Aprﬂ
22, 2004, February 11, 2604, July 21‘, 2003, April 21, 2003, July 17, 2002, and January 24, 2002.

160. Kaplan knowingly signed a false management representation letter for the fiscal
2005 annual audit dated December 12, 2005.

~161.  Each o'f fhe defendants also provided false management representation letters to
the Auditor tha£ reaffirmed certam of these abowe- lettérs ifl connection with annual audits. Each
of the defendants also provided such letters 1n ;:onnection with the Auditors review and inclusion
of their audit reports in Vitesse registration statements for securities offerings.

~E. TOMASETTA, HOVANEC, MODY AND KAPLAN PROFITED
FROM THEIR SCHEMES

162. Tomasetta, Hovanec, Mody, and Kaplan profited from their misconduct.

Tomasetta and Hovanec personally benefited from their options backdating scheme by awarding
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themselves in millions of dollars in potential profit as a result of the in-the-money options that
they received. By exercising backdated options, each of them also actually reaped tangible
financial benefits from their fraud in the amounts of millions of dollars.

163. Tomasetta and Hovanec obtained additional prdﬁts through the sale of shares of
Vitesse stock, acquired largely through their exercises of Vitesse stock options, which they sold
into the market at times when the pﬁce of the Company’s stock was inflated by the fraud.

164. Tomasetta, Hovanec, Mody, and Kaplan als;) each profited by receiving cash
bonuses during their fraudulent oonduct. Bonuses received by Tomasetta and Hovénec were in
part based on achieving ﬁnancial targets, including operaﬁng income targets. If Vitesse had
properly recorded compensation expense for the option grants that Tomasetta and Hovanec had
backdated and repriced, then it would have recorded lower operating income results and
Tomasetta and Hovanec would have received smaller bonuses. In addition, bonusés awarded to
or paid to Tomasetta, Hov'anec, Mody, and Kaplan during their fraud were based upon bonus
plans that provided that no bonus award was considered earned, but instead was ;otally
dependent on the officer remaining an employee at the time the bonus payments vested and were
made, which was typically in one or more installments dufing subsequent years. Tomasetta’é,
Hovanec’s, Mody’s, and Kapian’s continued employment during their fraud therefore allowed

~ each of them to receive their bonus payments}_._:_:Had Vi%esse?s Board of Directors discovered their
fraud éarlier and terminatéd them, Tomasette; 'Illovane;:, Mody, and Kaplan would not have

-received their bonus payments.
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FIRST CLAIM FOR RELIEF

Violations of Exchange Act Section 10(b) and Exchange Act Rule 10b-5
. (All Defendants) ‘ '

165. The Commission realleges and incorporates by reference Paragraphs 1 through

164.
166. Vitesse, Tomasetta, Hovanec, Mody, and Kaplan, directly or indirectly, by the use

of the means or instrumentalities of interstate commerce, or of the mails, or of a facility of a
national securities exchange, in connection with the purchaée or sale of securities, and with
knowledge or récklessness: (a) employed devices, schemes, or artifices to defraud; (b) made
untrue statements of material fact or omitted to state a material fact necessary to make the
statements madé, in light of the circumstances under which they were made, not misleading; and
(c) engaged in acts, transactions, practices ér courses of business that operated or. would operate
as a fraud or deceit upon other persons.

167. By engaging in the conduct alleged above, Vitesse, Tomasetta, Hovanec, Mody
and Kaplan, and each of them, directly or indirectly, violated, and. unless restrained and enjoined
will continue to violate, Section 10(b) of the Exchange Act and Exchange Act Rule 10b-5 [15

U.S.C. § 78i(b); 17 C.E.R. § 240.10b-5].

SECOND CLAIM FOR RELIEF
& . =3 -

Violations of éécuritié‘é Act Section 17(a)
(All Defendants)

168. The Commission realleges and incorporates by reference Paragraphs 1 through
164.
169. Vitesse, Tomasetta, Hovanec, Mody and Kaplan, directly or indirectly, by use of

the means or instruments of interstate commerce or of the mails, in connection with the offer or
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sale of securities, and with knowledge, recklessness, or negligence: 1) employed devices,
schemes, or artifices to defraud; 2) obtained money or property by means of untrue statements of
material fact or by omitting to state material facts necessary in order to make the statements
made, in light of the circumstances under which they were made, not misleading; or 3) engaged
n transactioné, practices or courses of business which operated or would operate as a fraud or
deceit 'upon purchasers of Vitesse securities.

170. By engaging in the conduct alleged above, Vitesse, Tomasetta, Hovanec, Mody,
and Kaplan, and each of them, directly or indirectly, violated, and unless restrained and enjoined
will continue to violate, Sections 17(a)(1), (2), and (3) of the Securitiés Act[15U.8.C.§
77q(a)(1), (2), and (3)].

THIRD CLAIM FOR RELIEF

Violations of Securities Act Section 1’3(b)(5) and Exchange Act 13b2-1
(Tomasetta, Hovanec, Mody, and Kaplan)

-171. The Commission realleges and incorporates by reference Paragraphs 1 through
164. |

172. By engaging m the conduct alleged above, Tomasetta, Hovanec, Mody, and
Kaplan knowingly falsified books, records and accounts at Vitesse, and knowingly circumventéd
or knowingly failed to implement a system of internal-accounting controls at Vitesse subject to
Section 13(b)(2)(A) of the Exchange Act [1 SJSC § 78;(b)(2)(A)].

173. By engaging in the conduct alleged above,.'Ijomasetta, Hovanéc, Mody, and 4
Kaplan, directly or indirectly, falsified or éaused to be falsified, books, récords or accounts
subject to 15 U.S.C. § 78m(b)(2)(A).

174. By reason of the foregoing, Tomasetta, Hovahec, Mody, and Kaplan, and each of

them, difectly or indirectly, have violated, and unless restrained and enjoined will continue to
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violate, Section 13(b)(5) of the Exchange Act and Exchange Act Rule 13b2-1 [15 U.S.C. §

78m(b)(5); 17 C.F.R. § 240.13b2-1] .

FOURTH CLAIM FOR RELIEF

Violations of Exchange Act Rule 13b2-2
(Tomasetta, Hovanec, Mody, and Kaplan)

175. The Commission realleges and incorporates by reference Paragraphs 1 through
164.

176. Rule 13b2-2 of the Exchange Act [17 C.F.R. § 240.13b2-2], in relevant part,v
makes it unlawful for an officer or director of an issuer to, directly or indirectly: (1) make or
cause to be made a Iﬁaterially false or misleading statement to an accountant 1n connection with
any audit, review or examination of financial statements, or the preparation or ﬁling of any
document or report réquired to be filed with the Commission; or (2) omit or state, or cause
anothér ;;erson to omit or state, any méterial fact necessary in order to make statemeﬂts_ made, in
light of the circumstaﬁces under which they were made, not misleading, to an accountant in
connection with: (i) any audit, review or examination of the financial statementé of the issuer, or
(i) the preparation of filing of any document or report required to be filed with thg Commission.

1:77. By reason of the foregoing, Tomasetta, Hovanec, Mody and Kaplan, and eaéh-of

.them, directly or indirectly, »\'/’i'ovléted, and unless restrained and enjoined will céntinﬁe vto violate,
Exchange Act Rule 13b2-2[17 CFR. § 24oii_i34:t>2l2].'~

FIFTH CLAIM FOR RELIEF

- Violations of Exchange Act Section 14(a) and Exchange Act Rule 14a-9
(Vitesse and Tomasetta)

178. The Commission realleges and incorporates by reference Paragraphs 1 through

164.
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- 179.  Vitesse and Tomasetta, directly or indirectly, by use of the means or instruments
of interstate commerce or of the maiis, or of the facility of a natioﬁal securities exchange,
knowingly, recklessly, or negligently solicited proxies by means of a proxy statement, form of
proxy, notice of méeting or other communication, writtm or oral, containing statements which,
at the time and in light of the circumstances under which they were made, were false and
misleading with respect to material facts, or which omitted to sfate material facts which Were
necessary in order to make the statements made not false or misleading or which were necessary
in order to correct statements in earlier false or-.misleading communications with respect to the
solicitation of proxies for the same meeting or subject matter, in violation of Section 14(a) of the
Exchange Act and Exchange Act Rule 14a-9 [15 U.S.C. § 78n(a); 17 C.F.R. § 240.14a-9].

180. By reasqh of the foregoing, Vitesse and Tomasetta, directly or indirectly, violated,
~ and unléss restrained and enjoined will continue to violate, Section 14(a) of the Exchange Act
and Exchange Act Rule 14a-9 [15 US.C. § 78n(a); 17 C.F.R. § 240.14a-9].

SIXTH CLAIM FOR RELIEF

Vitesse’s Violations of Exchange Act Sections 13(a) and
Exchange Act Rules 12b-20, 13a-1, and 13a-13,
and Aiding and Abetting These Violations
by Tomasetta, Hovanec, Mody, and Kaplan

181. The Commission realleges and incorporates by reference Paragraphs 1 through

R

RS

164. |

182.- Section 13(a) of the Exchange Act [15 U.S.C. § 78m(a)] and Exchange Act Rules
13a-1 and 13a-13 [17 C.F.R. §§ 240.13a-1 and 240.13a-13] require issuers ofreglstered
securities to file with the Commission factually accurate annual and quarterly reports. Exchange
Act Rule 12b-20[17 C.F.R. §240.12b-20] further provides that, in addition to the information

expressly required to be included in a statement or report, there shall be added such further
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material information, if any, as may be necessary to make the required statements, in the light of
the circumstances under which they were made, not misleading.

183. By engaging in the conduct set forth above, Vitesse violated, and unless restrained
and enjoined will continue to violate Section 13(a) of the Exchange Act [15 U.S.C. § 78m(a)]
and Exchange Act Rules 12b-20,13a-1 and 13a-13 [17 C.F.R. §§ 240.12b-20, 240.13a-1, and
240.13a-13].

. .184. By engaging in the conduct set forth above, Tomasetta, Hovanec, .Mody, and
Kaplan, and each of them, knowingly provided substantial assistance to Vitesse in its failure to
file with Commission factually accurate annual and quarterly reports. |

185.  As set forth above, Tomasetta, Hovanec, Mody, and Kaplan aided and abetted,
and unless restrained and enjoined will continue to aid and abet, violations of Exchange Act
Section 13(a) [15 U.S.C. § 78m(a)] and Exchange Act Rules 12b-20, 13a-1 and 13a-13 (17 |
C.F.R. §§ 240.12b-20, 240.13a-1, and 240.13a-13].

SEVENTH CLAIM FOR RELIEF

Vitesse’s Violations of Exchange Act Sections 13(b)(2)(A) and 13(b)(2)(B)
and Aiding and Abetting These Violations
by Tomasetta, Hovanee, Mody, and Kaplan

186. The Commission realleges and incorporates by reference Paragraphs 1 through
164. ’ . e

187. Section 13(b)(2)(A) of the Excflange Act [15U.S.C. § 78m(b)(2)(A)] requires
issuers to make and keep books, records, and accounts which, in reasonable defail, accurately
and fairly reflect the transactions and dispositions of its assets. Section 13(b)(2)(B) of'the

Exchange Act [15 U.S.C. § 78m(b)(2)(B)] requires issuers to devise and maintain a system of

internal accounting controls sufficient to provide reasonable assurances that transactions were
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recorded as necessary to permit preparat_ion of financial statements in conformity with GAAP
and to maintain the accountability of assets.

188. Vitesse failed: 1) to niaké and keep bovoks, records, and accounts which, in
reasonable detail, accurately and fairly reflect the transactions and dispositions of it.s assets; and
2) to devise and maintain a system of internal accounting controls sufficient to provide
reasonable assurances that transactions were recorded as necessary to permit preparation of
financial statements in conformity with GAAP and to maintain the accountability of assets.

189. By reason of the foregoing, Vitesse, directly or indirectly,. violated, and unless
restrained and enjoined will continue to violate Sections 13(b)(2)(A) and 13(b)(2)(B) of thé
Exchange Act [15 U.S.C. §§ 78m(b)(2)(A) and 78m(b)(2)(B)].

190. By» reason of the foregoihg, Tomasetta, Hovanec, Mody, and Kapian knowingly
or recklessly gave substantial assistance to Vitesse in its failure to ma_ke and keep accurate
books, records; and accounts and its failure to devise and maintain a sufficient system of internal
accounting controls.

191. Asset foﬁh above, defendants Tomasetta, Hovanec, Mody, and Kaplan, and each
of them, directly or indirectly, aided and abetted, and unles;s restrained.and enjoined wili
cbntiﬁue to aid-and abet, Viqlations of Sections 13(b)(2)(A) and 13(b)(2)(B) [15 U.S.C. §§

78m(b)(2)(A) and 78m(b)(2)(B)]. 4 .

T

EIGHTH CLAIM FOR RELIEF

Violations of Exchange”Act Rule 13a-14
(Tomasetta, Hovanec, and Mody)

192. The Commission realleges and incorporates by reference Paragraphs 1 through '

164.
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193. Tomas,gtta, as CEO, signed false certifications pursuant to Rule 13a-14 of the
- Exchange Act that were included in Vitesse’s fiscal 2002, 2003, 2004, and 2005 annual reports,
as well as ten quarterly reports on Form 10—Q filed between F ebruary. 14, 2003 through February
8, 2006. Hovanec, as CFO, signed false certifications pursuant to Rule 13a-14 of ther Exchange
Act that were included in Vitesse’s fiscal 2002, 2003, and 2004 annual reports, as well as seven
quarterly reports on Form 10-Q filed between February 1_4? 2003 through»February 8, 2005.

Mody, as CFO, signed false certiﬁcationé pursuant to Rule 13a-14 of the Exchange Act that were -
included in Vitesse’s fiscal 2005 ahnual report, as well as quarterly reports three quarterly
reports on Form 10-Q filed between May 10, 2005 through February 8, 2006.

’ 194. By reason of the foregoing, Tomasetta, Hovanec, and Mody, and each of them,

violatedz and unless restrained and enjoinéd will continue to violate, Exchange Act Rule 13a-14
[17 C.E.R § 240.13a-14].

NINTH CLAIM FOR RELIEF

Violations of Exchange Act Section 16(a) and Exchange Act Rule 16a-3
(Tomasetta and Hovanec)

195. The Commission realleges and incorporates by reference Paragraphs 1 through
164.

,1 96. At all relevant times, defendants .Tomasetta and Hovanec were officers of Vitesse
within the meaning of Section 16(a)(1) of thé Exchange Act [15U.S.C. § 78p(a)(1)].

197. Section 16(a) of the Exchange Act [15 U.S.C. § 78p(a)] and E);change Act Rule
16a-3 [17 C.F.R. § 240.16a-3] require officers, directors and beneficial éwners of more than ten

percent of any class of equity security registered pursuant to Exchange Act Section 12 [15 U.S.C.

§ 78I] to file periodic reports disclosing any change of beneficial ownership of those securities.
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198. Defendants Tomasetta and Hovanec filed Forms 4 with the Commission that
misrepresented the purported grant dates of baclédated options that they received.

199. By reason of the foregoing, defendants Tomasetta ana Hovanec, and e_acﬁ of
them, violated, and unless restrained and enjoined will continue to violate, Section 16(a) of the
Exchange Act and Exchange Act Rule 16a-3 [15 U.S.C. § 78p(a); 17 C.F.R § 240.16a-3].

PRAYER FOR RELIEF

WHEREFORE, the Commission respectfully requests that the Court enter a final judgment:
| L
Permanently enjoiriing defendant Vitesse from violating, directly or indirectly, .Section
17(a) of the Securities Act and Sections 10(b), 13(a), 13(b)(2)(A), 13(b)(2)(B), and 14(a) of the
Eichange Act and Rules 10b-5, 12b-20, 13a-1, 13a-13, énd 14a-9 thereunder;
18
Permanently enjoining defendant Toxﬁasetta from violating, directly or indirectly, Section -
17(a) of the Securities Act-and Sections 10(b), 13(b)(5), '14(a), and 16(a) of the Exchange Act
aﬁd Rules 10b-5, 13b2-1, 13b2-2, 13a-14, 14a-9, and 16a-3 thereunder, and from aiding and
abetting violations of Sections 13(a), 13(b)(2)(A), and 13(b)(2)(B) of the Exchange Act and
Rules 12b-20, 13a-1, and 13a713-theréunder; |
_ -
Permanently enjoining defendant Ho;féhec from violating, directly or indirectly, Section
17(;1) of the.Securities Act énd Sections 10(b), 13(b)(5), and 16(a) of the Exchange Act and
Ruleé 10b-5, 13a-14, 13b2-1, 13b2-2, and 16a-3 thereunder, and from aiciing and abetting |

violations of Sections 13(a), 13(b)(2)(A), and 13(b)(2)(B) of the Exchange Act and Rules 12b-

20, 13a-1, and 13a-13 thereunder;
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V.
- Permanently enjoining defendant Mody from violating, directly or indirectly, Section
17(a) of the Securities Act and Sections -lO(b)v and 13(b)(5) ;)f the Exchange Act and Rules 10b-
5, 13a-14, 13b2-1, and 13b2-2 thereunder, and from aiding and abetting violations of Sections
13(a), 13(b)(2>(A), and 13(b)(2)(B) of the Exchange Act and Rules 12b-20, 13a-1, and 13a-13
thereunder;
V.
Permanently énjoining defendant Kaplan.ﬁ'om violating, directly or indirectly, Section
17(a) of the Securities Abt and Sections 10(b) énd 13(b)(5) of the Exchange Act and Rules 10b-
5, 13b2-1, and 13b2-2 thereﬁnder, and from aiding and abetting violations of Sections 13(&),
13(b)(2)(A), and 13(b)(2)(B) of the Exchange Act and Rules 12b-20, 13a-1, and 13a-13
thereunder; |
VI
Ordering defendants Tomasetta, Hovanec, Mody and Kaplan, and each of them, to
disgorge their ili-gotten gains by virtue of the conduct alleged herein, and to pay prejudgment
interest thereon;
VIL
Ordering defendants Tomasetta, Hngnec,-MQ(}y and Kaplan, and each of them, to pay
civil.mo'ney penalties pursuant to Section 20(65(1) of the Securities Act and Section 21(d)(3) of '

the Exchange Act [15 U.S.C.} § 77(d)(1); 15 U.S.C. § 78u(d)(3)];
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- VIIL

Pursuant to Section 21 (d)(2)'of the Exchange Act [15 U.S.C. § 78u(d)(2)] bar defendants

Tomasetta, Hovanec, and Mody, and each of them, from serving as officers or directors of any

issuer that has a class of securities registered pufsuant to Section 12 of the Exchange Act {15

U.S.C. § 781] or that is required to file reports pursuant to Section 15(d) of the Exchange Act [15

U.S.C. § 780(d)]; and

IX.

Ordering such other rélief as the Court deems just and proper.

DEMAND FOR JURY TRIAL

Under Rule 38 of the Federal Rules of Civil Procedure, the Commission demands trial by

jury in this action of all issues so triable.

Dated: December 9, 2010 -
- Washington, DC

Of counsel:

Timothy N. England

. Margaret S. McGuire
Deborah R. Maisel
Richard E. Dominguez

Respectfully submitted,

LL25 o
Dean M. Conwaﬁr
Richard E. Simpson RS-5859
SECURITIES AND EXCHANGE COMMISSION
100 F Street, NE
Washington, DC 20549-4030
Telephone:  (202) 551-4412 (Conway)
Facsimile: (202) 772-9246 (Conway)
E-mail: - conwayd@sec.gov
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'fiéaunsel’for Plaintiff

68



