UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SECURITIES AND EXCHANGE COMMISSION,
ECF Case
Plaintiff,
09 Civ. 4755 (PGG)
- against -

FTC Capital Markets, Inc.,

FTC Emerging Markets, Inc., also d/b/a FTC Group,
Guillermo David Clamens,

Lina Lopez a/k/a Nazly Cucunuba Lopez,

Defendants.

[PROPOSED] DISTRIBUTION PLAN

The Securities and Exchange Commission (“SEC” or “Commission”) respectfully
submits the proposed Distribution Plan for the distribution of the funds subject to the Court’s
jurisdiction in this case.

I Background

On May 20, 2009, the Commission filed a complaint against defendants FTC Capital
Markets, Inc., FTC Emerging Markets, Inc. also d/b/a FTC Group, Guillermo David Clamens,
and Nazly Cucunuba Lopez charging them with violations of the anti-fraud provisions of the
federal securities laws, Section 17(a) of the Securities Act of 1933 (“Securities Act”), 15 U.S.C.
§ 77q(a), Section 10(b) of the Securities Exchange Act of 1934 (“Exchange Act”), 15 U.S.C.

§ 78j(b), and Rule 10b-5 thereunder, 17 C.F.R. § 240.10b-5.
On August 26, 2010, the Court entered Final Judgments as to defendants FTC Capital

Markets, Inc., FTC Emerging Markets, Inc. also d/b/a FTC Group, and Guillermo David



Clamens (collectively, the “Defendants”) and also against Nazly Cucunuba Lopez. Pursuant to
the Final Judgments, the Defendants relinquished all legal and equitable right, title, and interest
in all of their U.S. assets, which were ordered to be converted to cash as soon as practicable. The
Final Judgments further require that the proceeds from the sale of the defendants’ United States
assets, and any other assets in the United States that are subsequently discovered, be sent to the
Clerk of this Court and deposited into an interest-bearing account (the “FTC Fund”) with the
Court Registry Investmenf System (“CRIS”), under the case name designation “SEC v. FTC

Capital Markets, Inc., et al. 09 Civ. 4955 (PGG).” The FTC Fund constitutes a Qualified

Settlement Fund under Section 468B-1 of the Internal Revenue Code, 26 U.S.C. §468B1, and
related regulations, 26 C.F.R. §§ 1.468B-1 through 1.468B-5. The FTC Fund is comprised of
the funds currently in the CRIS account and any other amounts that may subsequently be paid
into that account as well as any interest on such amounts, which will ultimately be distributed
pro rata to the investors who were defrauded by the Defendants and also to the Defendants’
creditors. This “Distribution Plan” sets forth the method for distributing the FTC Fund to
eligible claimants as defined below.

IL. Distribution Plan Methodology

The Plan seeks to achieve the prompt, fair, and efficient allocation of the FTC Fund to
investors that suffered a loss as a result of their investment with FTC and to FTC’s creditors.
The Commission staff is aware of certain entities that were defrauded by the Defendants. To
ensure that any additional victims and creditors are identified and afforded the opportunity to
recover from the FTC Fund, the Commission will seek to identify others that may have suffered

a loss as a result of their investment with the Defendants. The Commission will take steps to



alert any possible additional investors/creditors of their right to file a claim form with the
Commission in support of their claim of loss. All claimants will be given an opportunity to cure
any deficiencies in their claim. After evaluating all claims received, the Commission will make
a final determination concerning claimants entitled to recover from the FTC Fund and will
provide the Court a report of its findings, including a list of investors and creditors entitled to a
distribution from the FTC Fund' and their pro rata distribution.

III.  Definitions

As used in the Distribution Plan, the following definitions apply:

“Approved Claim” means the final amount of an Eligible Claimant’s asserted claim that
is ultimately approved pursuant to the Distribution Plan.

“Available Distribution” means the FTC Fund, less any amounts expended or to be
expended or reserved for administering the FTC Fund (e.g., reasonable fees and expenses
incurred or to be incurred in administering the Distribution Plan and the payment of taxes on the
FTC Fund).

“Covered Period” means the period of time commencing on April 1, 2008 and
continuing through May 31, 2009.

“Court” means the United States District Court for the Southern District of New York.

“Claims Bar Date” means the date established in accordance with the Distribution Plan
by which a Potentially Eligible Claimant must file a Proof of Claim Form to avoid the barring of

any right of Potentially Eligible Claimants to participate in any distribution from the FTC Fund.

. All investor personal information, including names and other identifying information will

be kept confidential in public filings. Unredacted documents will be filed with the Court under
seal.



It is also the date established in accordance with the Distribution Plan by which a Pre-Qualified
Claimant may file a request for review of the determination of the investor’s eligibility to
participate in any distribution from the FTC Fund and/or the amount of the investor’s loss. The
Claims Bar Date shall be no later than 90 days after the date of entry of an order approving the
Distribution Plan.

“Claim Deficiency Notice” means the notice sent by the Fund Administrator to a
Potentially Eligible Claimant whose claim is deficient in one or more ways such as, for example,
failure to provide required information or documentation. The Claim Deficiency Notice shall
advise the Potentially Eligible Claimant of the reason or reasons for the deficiency and the
opportunity to cﬁre such deficiency. A Claim Deficiency Notice shall be provided no later than
60 days after the Claims Bar Date.

“Claims Packet” means all the materials to be provided to Potentially Eligible Claimants
who request such, including a copy of the Distribution Plan Notice and Proof of Claim Form
(together with instructions for completion of Proof of Claim Form).

“Distribution Plan Notice” means the notice given to Potentially Eligible Claimants of
their potential right to participate in the distribution of the FTC Fund and their obligation to file a
Proof of Claim Form in order to so participate. The Fund Administrator shall design the
Distribution Plan Notice, consistent with the provisions of the Distribution Plan, and such notice
shall include, at a minimum, a description of the FTC scheme and the means of obtaining Claims
Packets (including Proof of Claim Forms, instructions for submitting Proof of Claim Forms,

and the Claims Bar Date).



“Eligible Claimant” means (a) any Pre-Qualified Claimant that agrees with the amount
of the claim identified by the Fund Administrator, (b) any Pre-Qualified Claimant that asserts a
claim in a different amount than the amount identified by the Fund Administrator, which claim is
allowed following the filing of a Proof of Claim Form, and (c) any Potentially Eligible Claimant
with a claim allowed following the filing of a Proof of Claim Form. Eligible Claimant does not
include, in any event:

e Any FTC Capital Markets, Inc. and/or FTC Emerging Markets, Inc. also d/b/a FTC
Group (“FTC”) investor that has fully recovered the principal amount invested with
FTC;

e Any present or former officer, director, or employee of FTC, and any heir, assign,
distributee, spouse, parent, child, relative, or controlled entity of any present or former
officer, director, or employee of FTC; and

e Any Person who, on or before the Claims Bar Date was the subject of any criminal
action or proceeding related to the violations alleged in the Commission’s complaint in
this action, other than a Person fully found not guilty of any such criminal charges or as
to whom any such criminal charges were fully dismissed with prejudice as of the Claims
Bar Date, and any heir, assign, distributee, spouse, parent, child, relative, or controlled
entity of any such Person.

“Eligible Loss - Investor” means for an FTC Investor the difference between the
principal amount invested with the Defendants during the Covered Period and any amounts
received from or on behalf of FTC. An FTC Investor who has received back amounts equal to

all principal amounts invested with FTC is not entitled to any distribution. Any reinvestment of



principal, dividends, or interest earned shall not be deemed an amount invested. No interest shall
be allowed.

“Eligible Loss - Non-Investor” means for any person other than an FTC Investor the net
amount owed by FTC accruing during the Covered Period, excluding all interest, late charges,
service charges, and similar amounts.

“FTC Creditor” means any person other than an FTC Investor who is owed money by
FTC.

“FTC Fund” means all amounts paid or to be paid into the CRIS in this matter, including
accumulated interest, less costs, fees and other expenses such as tax payments and professional
fees incurred or to be incurred.

“FTC Investor” means any Person who invested funds with FTC during the Covered
Period.

“Fund Administrator” is the individual appointed by the Court to administer the
Distribution Plan. John J. Graubard, a Senior Attémey in the Commission’s Division of
Enforcement, is appointed as the Fund Administrator, and shall serve without bond.

“Person” means natural individuals as well as legal entities including corporations,
partnerships, associations, limited liability entities, and governmental entities.

“Pre-Qualified Cléimant” means any FTC Investor that the Fund Administrator has
identified as eligible for a distribution from the FTC Fund under the Distribution Plan. A Pre-
Qualified Claimant is not required to file a Proof of Claim in order to participate in the

distribution if that Person agrees with the amount of the claim. If a Pre-Qualified Claimant does



not agree with the amount of the claim, such Person must file a claim seeking the amount that
Person claims.

“Potentially Eligible Claimant” means any FTC Investor or FTC Creditor who may
have a claim to recover from the FTC Fund other than a Pre-Qualified Claimant.

“Proof of Claim Form” means the form designed by the Fund Administrator in
accordance with the Distribution Plan for the filing of a proof of a ‘claim, which form shall
require, at a minimum, sufficient documentation reflecting an investment with FTC or a non-
investor claim accruing against FTC during the Covered Period.

“Summary Notice” means the notice published in a publication or publications selected
by the Fund Administrator. Such notice shall include, at a minimum, a description of the FTC
scheme and the means of obtaining a Claims Packet.

“Tax Administrator’ means Damasco & Associates, LLP, the firm appointed by the
Court on December 8, 2010.

IV. Responsibilities of the Fund Administrator and the Tax Administrator

The Fund Administrator shall review the claims of Potentially Eligible Claimants and
make determinations under the criteria identified in this Distribution Plan as to the eligibility of
Potentially Eligible Claimants to recover monies and the amount of money to be distributed from
the FTC Fund to Eligible Claimants in accordance with the provisions of the Distribution Plan.
The Fund Administrator shall reach its determinations concerning the validity and amount of
each Potentially Eligible Claimant’s claim within 60 days of the Claims Bar Date.

The Fund Administrator shall review the claims of Pre-Qualified Claimants objecting to

the Fund Administrator’s determination of their eligibility to receive a distribution and/or their



loss amount and reach its determinations concerning the validity and amount of each Pre-
Qualified Claimant’s claim within 60 days of the Claims Bar Date.

The Fund Administrator shall file a report with the Court relating to the progress of its
efforts every 90 days. The Fund Administrator shall file with the Court a final report, which
shall include, among other things, a final accounting of all monies received and distributed in
connection With the administration of the Distribution Plan.

The Tax Administrator shall administer the tax obligations of the FT'C Fund. The Clerk
of the Court will cooperate with the Tax Administrator in providing any information necessary to
ensure tax compliance.

V. Distribution Plan and Procedures

A. Allocation Among Eligible Claimants

The proceeds 6f the FTC Fund will be paid to the Eligible Claimants pursuant to the
Distribution Plan as adopted by the Court who are determined by the Fund Administrator to be
eligible for a distribution from the FTC Fund.

The Fund Administrator, with the assistance of the Clerk of Court in issuing checks, shall
make pro rata distributions to Eligible Claimants taking into account each Eligible Claimant’s
Eligible Loss and the Available Distribution.

“If any portion of the FTC Fund remains undisbursed, the Fund Administrator, will seek
an order of the Court for approval of either: (a) a secondary distribution to Eligible Claimants on
a pro rata basis, provided the remaining funds are sufficient to warrant the additional

administrative cost of a secondary distribution; or (b) a distribution of the remaining funds to the



United States Treasury. Following a secondary distribution to Eligible Claimants, any remaining
funds shall be distributed to the United States Treasury as described in the paragraph below.

Should the Court order distribution of the balance of the FTC Fund to the United States
Treasury, the Clerk of the Court shall disburse the balance remaining, together with all interest
accrued thereon, by check to the order of the United States Securities and Exchange
Commission. The check shall be delivered or mailed to the Office of Financial Management,
United States Securities and Exchange Commission, 100 F Street NE, Mail Stop 6042,
Washington, DC 20549, under cover of a letter copied to the Commission’s counsel of record
that identifies the caption and number of this case and the name of this Court, and that indicates
that the funds are being paid for deposit by the Comptroller, United States Securities and
Exchange Commission, into the United States Treasury, and, upon receipt of such funds, the
Office of Financial Management, United States Securities and Exchange Commission, shall
promptly remit the funds to the United States Treasury. An additional copy of said cover letter
shall be sent to Robert J. Keyes, Associate Regional Director and Chief of Regional Office
Operations, U.S. Securities and Exchange Commission, Suite 400, 3 World Financial Center,
New York, NY 10281-1022.

B. General Administrative Procedures

Any claim asserted by a Potentially Eligible Claimant or Pre-Qualified Claimant shall be
in writing and shall provide adequate documentary evidence to substantiate the claim, including
all documentary evidence that the Fund Administrator deems necessary or appropriate, including
but not limited to available account statements, copies of checks paid and received, and

investment certificates. All claims must be signed under penalty of perjury under the laws of the



United States. All determinations of the Fund Administrator that are made in accordance with
the provisions of the Distribution Plan are final and not subject to appeal.

To carry out the purposes of the Distribution Plan, the Commission may make
adjustments to or extend any time deadlines set forth in the Distribution Plan that are consistent
with the purposes of the Distribution Plan. Any such adjustments, other than an extension of a
time deadline for a period not in excess of 30 days, however, must be approved by the Court.

All fees and expenses incurred in the administration of the performance of the Fund
Administrator’s duties under the Distribution Plan, as well as any federal, state or local taxes
payable in connection with the Distribution Plan, shall be paid out of the FTC Fund pursuant to
further Order of the Court.

C.  Notice

1. Mail Notice to FTC Creditors

Within 21 days following the entry by the Court of an order approving the Distribution
Plan, the Fund Administrator shall mail by United States First Class Mail, a Claims Packet to
those FTC Creditors known to the Fund Administrator. Potentially Eligible Claimants may
request a Claims Packet by mail or may download a copy of the Claims Packet online from the
Commission’s website. |

2. Notice to Pre-Qualified Claimants

Within 21 days following the entry by the Court of an order approving the Distribution
Plan, the Fund Administrator shall Mail by United States First Class Mail, a notice to Pre-
Qualified Claimants informing them whether: (a) they have been determined to be eligible for a

distribution from the FTC Fund or (b) they have been determined to be ineligible for a
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distribution from the FTC Fund. The notice will inform Pre-Qualified Claimants of the rationale
for such determination and inform them of their option to submit, by the Claims Bar Date, a
claim seeking the reevaluation of the findings. Any Pre-Qualified Claimant wishing to file a
claim may request a Claims Packet by mail or may download a copy of the Claims Packet online
from the Commission’s website.
3. Publication
Within 21 days after the entry of an order approving the Distribution Plan, the Fund
Administrator shall:
. post a copy of the Summary Notice and the Distribution Plan on the
Commission’s web site (www.sec.gov); and
. publish a copy of the Summary Notice in The Wall Street Journal (New York and

International editions).

4. Additional Notice and Publication

The Fund Administrator may also give additional notice or conduct additional publication
of the distribution process in such manner as it deems appropriate, including ‘direct notification to
individuals and entities identified by the Fund Administrator, and publishing the Summary
Notice in additional publications.

D. Submission of Proof of Claim

To avoid being barred from asserting a claim on or before the Claims Bar Date each

Potentially Eligible Claimant must submit to the Fund Administrator a Proof of Claim Form by
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the Claims Bar Date. The burden shall be upon the Potentially Eligible Claimant to ensure that
its Proof of Claim Form has been properly and timely received by the Fund Administrator.

E. Opportunity to Cure Deficient Claims

The Fund Administrator shall provide to each Pre-Qualified Claimant and each
Potentially Eligible Claimant whose claim is deficient in whole or in part, a Claim Deficiency
Notice setting forth the reason or reasons why the claim is deficient. The Claim Deficiency
Notice shall be provided to affected Pre-Qualified Claimants and Potentially Eligible Claimants
not later than 60 days after the Claims Bar Date.

Any Pre-Qualified Claimant and Potentially Eligible Claimant who has received a Claim
Deficiency Notice shall have 14 days from the date of the Claim Deficiency Notice to cure any
deficiencies identified in the Notice.

F. Opportunity to Request a Reevaluation of Findings

To avoid being barred from asserting a claim on or before the Claims Bar Date any Pre-
Qualified Claimant and Potentially Eligible Claimant wishing to challenge the original
determination concerning the extent of that Person’s loss must submit to the Fund Administrator
a Proof of Claim Form by the Claims Bar Date. The burden shall be upon the Pre-Qualified
Claimants and Potentially Eligible Claimants to ensure that its Proof of Claim Form has been
properly and timely received by the Fund Administrator.

VI. Payvment of Approved Claims

Within 90 days following completion of processing of all Proof of Claim Forms, the
Fund Administrator shall prepare a list of all Eligible Claimants and the Approved Claim for

each Eligible Claimant. The Fund Administrator shall petition the Court for the authority to
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distribute a specified distributable amount from the FTC Fund to the Eligible Claimants. In
recommending such distributable amount to the Court, the Fund Administrator shall hold back a
prudent reserve to take into account final fees and exbenses incurred in the administration of the
performance of his dutiés under the Distribution Plan, as well as any federal, state or local taxes
payable in connection with the Distribution Plan, and for the fees and expenses of the Tax
Administrator. Upon the Court’s approval to distribute the FTC Fund to the Eligible Claimants,
the Commission shall request the Clerk of the Court to distribute the proceeds of the FTC Fund
by issuing the distribution checks to Eligible Claimants.

Under no circumstances shall the Fund Administrator incur any liability to any Person if
the Fund Administrator makes a distribution in accordance with the list of-all Eligible Claimants
and their Approved Claims as approved by the Court, and all Persons are enjoined from taking
any action in contravention of this provision. Upon receipt and acceptance by an Eligible
Claimé.nt of a distribution from the FTC Fund, such Eligible Claimant shall be deemed to have
released all claims that such Eligible Claimant may have against the Fund Administrator and the
Commission, and shall .be deemed enjoined from prosecuting or asserting any such claims. The
submission of the Proof of Claim Form and the receipt and/or acceptance of a distribution by an
Eligible Claimant shall not affect an Eligible Claimant’s rights and claims as against any party
(other than the Commission and its agents).

Payments will be issued to Eligible Claimants who would be entitled to receive a
distribution of at least $10.00. In determining the amount of the distribution for the purposes of

this paragraph, the Fund Administrator may aggregate the accounts held by a Person. Payments
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will be issued to Eligible Claimants by check. The amount of any distribution payment will be
rounded down to the next $10.00 amount.
“The language to be included on all distribution payments shall include the following:
e a statement that the payment is a distribution of the FTC Fund established by the
Court in this action on motion of the Commission,;

e astatement on all checks that checks will be void after 90 days; and

e the name of a person or entity to contact if the Eligible Claimént has any questions

regarding distribution.

Checks that are not negotiated within the 90 day period shall be voided, and the issuing
financial institution shall be instructed to stop payment on those checks. If an Eligible
Claimant’s check has not been negotiated before the stale date and has been voided by the Clerk
of the Court, that Eligible Claimant’s claim shall be extinguished upon the occurrence of the
stale date.

VIII. Document Retention

The Commission will retain all physical documents, including Proof of Claim forms,
claimant correspondence and CDs, for one year beyond the date of distribution. After that time,
except as required by the federal records act, all physical documents will be destroyed
permanently. Electronic versions of the claims database will be stored in a secure off-site facility
and retained for an additional two years, after which time they will be destroyed permanently,

again except as required by the federal records act.
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IX. Right to Amend

The Court reserves the right to amend the Distribution Plan from time to time, at the
request of the Commission, or at its own initiative, and retains jurisdiction over this matter for
this purpose and for any and all other matters that may arise under or relate to the Distribution
Plan.

Dated: New York, New York
, 2011

15



