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UNITED T TE DI TRICT COURT
DI TRICT OF RHODEI L ND

ECURITIE ND EXCH ANGE COMMI ION, :

Plaintiff,
S S V. S S S S : Ca eNo.C 02-154 ML
DENNI .HERUL ,etal., S

S Defendant .

PL INTIFF ECURITIE & EXCHANGE COMMI sION’ MOTIONTOM KE
ECOND DI TRIBUTION OF FUND TO INVE TOR VICTIMS

The Securities and Exchange Commission (the “SEC”) respectfully requests that the
Court enter an Order (1) directing the Clerk of the Court to transfer the funds on deposit with the
Court Registry Investment System to the SEC to be combined with the funds from the settlement
of the Estate of Martin Fife; (2) directing the SEC to disburse the Distribution Fund to the
remaining Investor Victims in this matter pursuant to the Plan of Allocation set forth in the
Declaration of Artur Minkin and in the Memorandum of Law accompanying this Motion; (3)
authorizing the SEC to review, approve and pay all future fees of the Qualified Settlement Fund
without further order of the Court; and (4) authorizing the SEC to disburse any remaining funds
to the Investor Victims pursuant to the Plan of Allocation, without further order of the Court.
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A propose r er has been submitte herewith.

Date : June 18,2015 1 1 1 Respectfu y submitte ,

/s/ Susan S. Pecaro

Susan S. Pecaro
Nicho a L. Timmons
Attorneys for P aintiff
SECURITIES & EXCHANGE C MMISSI N
100 F Street, NE
Washington, DC 20549-5631
Te . No.: (202) 551-4489 (Pecaro)
(202) 551-4456 (Timmons)
Fax No.: (202) 572-1372
Emai s: pecaros@sec.gov; timmonsn@sec.gov 1
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UNITED T TE DI TRICT COURT
DI TRICT OF RHODEI L ND

ECURITIE ND EXCH ANGE COMMI ION, :

Plaintiff,
S S V. § S S S : Ca eNo.C 02-154 ML
DENNI .HERUL ,etal., S

S Defendant .

MEMOR NDUM IN UPPORT OF THE PL. INTIFF
ECURITIE & EXCHANGE COMMI TON’ MOTION
TOM KE ECOND DI TRIBUTION OF FUND TO INVE TOR VICTIMS

The Securities and Exchange Commission (the “SEC” or “Commission”) respectfully
submits this memorandum in support of its motion (the “Motion”) requesting that the Court enter
an Order: (1) directing the Clerk of the Court to transfer the funds on deposit with the Court’s
registry to the SEC to be combined with the funds from the settlement of the Estate of Martin
Fife (“Fife Estate”); (2) directing the SEC to disburse the Distribution Fund to the remaining
Investor Victims in this matter pursuant to the Plan of Allocation set forth in the Declaration of
Artur Minkin and in this Memorandum of Law; (3) authorizing the SEC to review, approve and
pay all future fees of the Qualified Settlement Fund; and (4) authorizing the SEC to disburse any
remaining funds to the Investor Victims pursuant to the Plan of Allocation, without further order

of the Court.
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I. d BACKG OUND

On April 1, 2002, the SEC file a Complaint, an on April 3, 2002, an Amen ¢ Complaint,
against Dennis Herula an eight other efen ants (the “Defen ants”) alleging that they violate
the anti-frau provisions of the fe eral securities laws by misappropriating investor fun s an by
participating in the frau ulent offering of securities in connection with a sham “tra ing program”
(Dkt. Nos. 1, 4). During 1999 an 2000, the Defen ants raise over $51.75 million from five
investors through Brite Business, S.A. an later through Brite Business Corporation (“Brite
Business”). The five investors inclu ¢ Rashe Mohame Mahran Al Bloushi (“Al Bloushi”),
who investe $7.5 million; Rheaume Hol ings, Lt . (“Rheaume”), an entity owne by Robert
Fitzhenry (“Fitzhenry”) an his wife, which investe $12.5 million; Bill Britt (“Britt”), who
investe $10 million; Four Star Financial Services, Inc. (“Four Star”), which investe $11.75
million; an Trignon, an entity which investe $10 million.

Of the $51.75 million investe with Brite Business, over $32 million was eventually returne
to investors; however, approximately $19.8 million in principal was not returne . More
specifically, while Britt, Four Star, an Trignon ha their investments returne , Al Bloushi
originally receive back only $200,000 of his $7.5 million investment an Rheaume receive
back none of its $12.5 million investment. Contrary to representations ma e to Rheaume an Al
Bloushi, these fun s were issipate by the Defen ants an others. '

Ina ition, Herula ma e misrepresentations to convince Malcolm Monlezun (“Monlezun’),
a sixth investor, to transfer $1 million from that investor’s account at Herula’s brokerage firm,

Raymon James Financial Services, Inc. (“RJFS”), to an account controlle by Herula’s wife,

! $ce Declaration of Bra for Ali ate 6/22/09 (“Ali Decl.”), attache as Exhibit A to Memoran um in Support of
the SEC’s Motion to Make an Initial Distribution of Fun s to Victims, Dkt. No. 314.
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Deferdbm ry Lee Capalbo (“Capalbo”). Al hough Herula even ually repaMoo  nlezun

125, 934.30 in purpor ed “in eres ” paymen s, Herula and Capalbo misappropria ed he
remainder of hose funds. Thus, as a resul of he overall scheme, Fi zhenry los  12.5 million; Al
Bloushi los 7.3 million; and  mdezun los 874,065.70 (collec ively he “Inves or Vic ims”).

Through various Final Judgmen s agains he Defendan s, a o al of 1,295,527.49 was in he
Cour Regis ry Inves men Sys em (“CRIS”) accoun ( he “Dis ribu ion Fund”) as of June 23,
2009. In he ini ial dis ribu ion, he SEC dis ribu ed 1,283,500 o he Inves or Vic ims and he
remainder of he Dis ribu ion Fund (approxima ely 12,000) was reserved in he CRIS accoun o
cover ax obliga ions and fees ha arose pending he fur her recovery of funds and he
an icipa ed subsequen dis ribu ion (“ ax reserve”).” The balance in he CRIS accoun is

4,339.77.

The Cour en ered a Final Judgmen by consen agains he Fife Es a e on December 30, 2005
(Dk . No. 257). Ra her han wai for he se lemen of he Fife Es a e or he receip of addi ional
funds, he SEC moved o make an ini ial dis ribu ion o he remaining Inves or Vic ims of he
amoun in he Dis ribu ion Fund wi h he unders anding ha he SEC would seek o make
ano her dis ribu ion if and when i received funds from he Fife Es a e or any o her addi ional
funds. Bl os ion, he SEC reques ed ha he Cour order he Clerk o disburse checks o he
Inves or Vic ims in his case on a pro-ra a basis, i.e., in an amoun propor iona ¢ o heir
ou s anding losses. The SEC s aff de ermined ha he hree remaining Inves or Vic ims had

ou s anding losses in he amoun s reflec ed in he char below: $

* As heresul of a parallel SEC adminis ra ive proceeding agains Herula’s brokerage firm, RJFS, he SEC made a
dis ribu ion of 6,518,606 o Fi zhenry on November 17, 2006 and on November 27, 2006, a dis ribu ion of

569,917 was made o nmdezun. In addi ion, on June 8, 2004, RJFS paid 2.5 million o Rheaume o resolve an
ac ion brough by Rheaume.
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Outstan ng Loss % of Total Loss In t al D str but on
Al Bloush . $ 7,300,000 . 65 85% $ 845,185
F tzhenry $ 3,481,394 . . 3141% $ 403,147
Monlezun: $ 304,149 ) _274% $ 35,168

$ 11,085,543 . 100% . $1,283,500

In August an December, 2014, the SEC rece ve , n two separate payments, a total of

$285,512 50 n D sgorgement from the F fe Estate The fun s were obta ne as the result of a
ecree from the New York County Surrogate’s Court approv ng the f nal account ng w th respect

to Mr F fe’s estate

II. THE DISTRIBUTION FUND

The D str but on Fun s compr se of the fun srece ve from the F fe Estate hel at the
Commiss on, plus the fun s rema n ng n the CRIS account, m nus the tax reserve necessary to
pay the tax fees an expenses relate to the secon  str but on The Comm ss on staff has
ver f e that the balance of the D str but on Fun s approx mately $285,512 50 an s hel at the
Commiss on n a non- nterest bear ng account

Ina ton,there s $4,339 77 rema n ng n the CRIS account from the tax reserve that was
establ she n connect on w ththe ntal strbuton The Commiss on staff requests that those
fun s be transferre to the SEC to be comb ne w th the fun s hel at the Commiss on from the
F fe Estate The Commiss on staff oes not ant ¢ pate rece vnganya tonal fun s nths
matter

The court appo nte tax a m n strator, Damasco & Assoc ates, LLP (“Damasco”), has
nforme the Commiss on staff that $3,750 shoul be reserve to cover tax relate fees an
expenses relate to the secon  str but on The Commiss on staff requests author zat on to

rev ew, approve an pay all future fees an expenses of the Qual fe Settlement Fun w thout
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further r er fthe C urt. The C mmissi n staffals requests auth rizati nt isburse any
remaining fun s, after such fees an expenses are pai ,t the Invest r Victims pursuantt the
lan f Al cati ninstea ft the U.S. Department fthe Treasury (“U.S. Treasury”), with ut
further r er fthe C urt.
III. THE SECOND DISTRIBUTION PLAN OF ALLOCATION
Up nappr val by the C urt, the C mmissi n staff will use the assets an earnings f the net
Distributi n Fun t pr vi e pr -rata payments t the three remaining Invest r Victims. The
C mmissi n staff has etermine the am amntt be istribute by applying the same percentage
f1l ssutilize in calculating the initial istributi nt the current utstan ingl sses feach
Invest r Victim. The C mmissi n staff has etermine that Al Bl ushi has $6,454,815 in
utstan ing 1 sses an has 65.85% fthet tall sses; Fitzhenry has $3,078,247 in utstan ing
1 ssesan 31.41% fthet tall sses; an Monlezun, $268,981 in utstan ing1 ssesan 2.74%
fthet tall sses f$9,802,043. By applying the same percentage ft tall ssesuse t
calculate the initial istributi n, the C mmissi n staff etermine thatin the sec n istributi n,
Al BI ushi will receive $188,398.35; Fitzhenry will receive $89,864.72; an M onlezun will
receive $7,839.20. See Declarati n f Artur Minkin, attache as Exhibit A. P
The stan ar applie by c urts in assessing a plan f istributi n is whether it is “fair an
reas nable.” SEC v. Wang, 944 F.2 80,84 (2 Cir. 1991) (C urt will appr ve plan if “fair an
reas nable”). C urts have acc r e the C mmissi nwi e iscreti ninthe evel pment fplans
t istribute isg rge fun s. Id. at 88. The C mmissi n staff believes it fair an reas nable t
istribute the fun s receive fr m the Fife Estate t the three Invest r Victims na pr -rata
basis, using the same percentage ft tall ssrati meth 1 gy that was empl ye in the initial

istributi n.
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The Dis ibu ion Fund will be disbu sed h ough he U.S. T easu y’s Bu eau of he Fiscal
Se vice (“BFS ), which will mail checks o p ocess elec onic paymen s o each payee. The
Commission s aff will compile he payee info ma ion and p epa e a paymen filein a
Commission-app oved fo ma o make he disbu semen s h ough he Commission’s Office of

Financial Managemen (“OFM ). Checks issued by he U.S. T easu y will s a e on hei face

ha he check is void af e one (1) yea .

WHEREFORE, fo all he fo egoing easons, he Commission espec fully eques s ha

he Cou ene hea ached p oposed O de and g an such o he eliefasi deems jus and

p ope .

Da ed: June 18,2015 ~

2

Respec fully submi ed,

/s/ Susan S. Peca o

Susan S. Peca o
Nichola L. Timmons
A o neys fo Plain iff
SECURITIES & EXCHANGE COMMISSION
I00FS ee,NE
Washing on, DC 20549-5631
Tel. No.: (202) 551-4489 (Peca o)
(202) 551-4456 (Timmons)
Fax No.: (202) 572-1372
Email: peca os@sec.gov; immonsn@sec.gov




