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Offce of Chief Counsel, 
Division of Corporation Finance, 

100 F Street, N.E., 
Washington, DC 20549. 

Re: CA, Inc. - Request Under Rule 14a-8 to 
Exclude Stockholder Proposal 

Ladies and Gentlemen: 

CA, mc., a Delaware corporation ("CA" or the "Company"), proposes to 
exclude a stockholder proposal (the "Proposal") from the proxy statement for its 
upcoming anual meetig of stockholders, to be held on September 9, 2008. The 
Proposal was submitted by AFSCME Employees Pension Plan ("AFSCME"). For the 
reasons set fort below, CA believes the Proposal may be excluded under Sections (i)(8), 

(i)(1), (i)(2) and (i)(3) of Ru1e 14a-8 because it relates to an election of directors, 
conflcts with Delaware law and is inconsistent with the Commission's proxy rules. On 
behalf ofCA, I ask the Staff to please confinn that it wil not recommend any 
enforcement action to the Commssion if CA excludes the Proposal from its proxy 
statement and proxy card for the 2008 anual meeting. 

CA curently plans to file its definitive proxy statement for the 2008 
anual meeting on or about July 17, 2008, which is more than 80 days after the date I am 
submittg ths letter to the Staff. I have filed six paper copies of 

this letter, including the
Proposal and the supporting opinion of counsel described in part two below, with the 
Staff and have sent copies of these materials to AFSCME. 
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The Proposal 

If adopted, the Proposal would require CA to amend its by-laws to include 
a provision that wou1d require the Company to reimburse any stockholder who wages a 
"short-slate" proxy contest for related expenses if 
 the contest is at least parially
successfuL. Specifically, the proposed by-law would require that any stockholder or 

group of stockholders be reimbursed by the Company for reasonable expenses incued in 
nominatig one or more candidates in a contested election of directors at any time in the 
futue, as long as fewer than 50% of the directors to be elected are contested and at least 
one of the stockholder nomiees is elected. i Reimbursable expenes would include all 
those reasonably incured in connection with the contest, including those relatig to 
printing, mailing, legal servces, solicitation, travel, adversing and public relations, up to 
the amount expended by the Company in connection with the contest. 

In its supporting statement, AFSCME notes that the Proposal focuses on 
successful "short-slate" contests - those involvig a competig slate of candidates that, if 
elected, would not comprise a majority of the board - with success defined as the election 
of at least one candidate. A successful "long-slate" contest would result in a change of 
control and the new board would have the authority to approve reimbursement for contest 
expenses if it decided to do so. Thus, as a practical matter, there is no need for a 
mandatory reimbursement by-law in those situations, according to AFSCME. Rather, the 
Proposal seeks to mandate reimbursement when contest proponents do not gai control of 
the board, so that they can by-pass the board and obtai reibursement without board 
approval. 

A copy of the Proposal and AFSCME' s supportg statement is attached

as Anex A.


It is important to note that the Proposal is not precatory. It does not 
merely recommend that the CA board provide for reimbursement in short-slate contests. 
Rather, the Proposal wou1d amend the CA by-laws to requie that the reimbursement be 
provided in all futue contests meeting the proposed crtera. The board of directors 
would have no discretion to review any reimburement request covered by the Proposal, 
regardless of the circumstances, nor would the board have the ability to consider the 
merits of adopting a mandatory reimburement rue as a matter of corporate policy. If the 
Proposal is adopted, such a rule wil become binding on CA. 

The Proposal also requies that the election may not be subject to cumulative votig. CA's 
certficate of incorporation does not provide for cumulative votig. 
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Recent Changes to Section (i)(8) of Rule 14a-8


In 2006 and 2007, the Staff denied several requests by other companes to 
exclude similar proposals from their proxy statements.2 Since that time, however, the 
Commission has amended Rule l4a-8 to confirm that proposals relating to the election of 
directors may be excluded from proxy statements. Following a 2006 federal appeals 
cour decision that signficantly narowed the scope of the election exclusion in 
Section (i)(8),3 the Commssion acted to re-confi its longstading, much broader 
interretation of the exclusion. In a release issued in Deceber 2007,4 the Commssion 
stated definitively that the purose of Section (i)(8) is to permit exclusion of any 
stockholder proposal that reslts in a contested election of directors, or that establishes a 
procedure that wou1d make a contested election more likely in the futue. In addition to 
confiing ths broad interretation of Section (i)(8), the Commission also amended the


text of the election exclusion to make its broader scope explicit. As amended, the

exclusion in Section (i)(8) now expressly covers not only proposals relating to the

election of directors, but also those relating to the nomiation of directors and those

relating to procedures for the nomiation or election of directors.


The Staffs prior decisions on similar proposals, which I cited above, were


rendered before the Commission acted in December 2007 to re-affrm its broad 
interpretation of Section (i)(8) and to expand the scope of the text of that Section. Given 
the Commission's recent action, as well as the importance of 
 that action as a statement of 
Commssion policy on the treatment of stockholder proposals in ths area, CA 
respectfuly asks the Staff to consider its request to exclude the Proposal notwthstanding 
the prior decisions and, for the reasons set fort below, confi that the Proposal may be 
excluded from the proxy statement for the 2008 anual meeting. 

The Proposal Relates to a Procedure for the Election of Directors 
and May Be Excluded Under Section (i)(8) 

Section (i)(8) of 
 Rule 14a-8, as recently amended, pents a company to 
exclude a stockholder proposal from its proxy statement if the proposal "relates to a 
nomination or an election for membership on the company's board of directors... or a 
procedure for such nomiation or electon." In 1976, when Rule 14a-8 was adopted, the


Lettrs to Apache Corporation (Febru 8, 2007), Citigroup Inc. (March 2, 2006), The Ban of 
New Yark Company, Inc. (Febru 28, 2006) and American Express Company (Februar 28, 
2006). 

AFSCME v. AlG, 462 F3d 121 (2d Cir. 2006). 

Release No. 34-56914 (December 6, 2007). 

2 
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Commission stated that the pricipal purpose of Section (i)(8) is to make clea, with 
respect to corporate electons, that Rule 14a-8 is not the proper means for conducting 
campaigns or effectig refonns in elections of that natue.s More recently, when it
amended Section (i)(8), the Commssion re-affrmed ths fudamental position: 

The express purose of the election exclusion is to make 
clear that Rule 14a-8 is not a proper "mean" to achieve 
election contests because "other proxy rules" are applicable 
to such contests. We are actig today to state clearly that 
the phrase "relates to an election" in the election exclusion 
canot be read so narowly as to refer only to a proposal 
that relates to the curent election, or a parcular election, 
but rather must be read to refer to a proposal that "relates to 
an election" in subsequent year as weii.6 

The Commission made clear that its position is based on a concer about stockholders 
using a company's proxy statement to contest director elections, not only by seeking to 
include alterative cadidates in the proxy statement but also by seekig to establish a


procedure that is likely to result in a contested election in the futue. Consequently, as 
explained in the December 2007 release, the election exclusion, as now amended, 
specifically applies to stockholder proposals that seek to establish any procedure "that 
would result in a contested election either in the year in which the proposal is submitted 
or in any subsequent year.'" 

The Proposal relates to such a procedure. It would establish a mechansm

requiring the Company to fud any futue stockholder effort to elec an alternative

cadidate if the proposed crtera were met. The Proposal is intended to faciltate 
contested elections by requirng the Company to pay the contestats' expenses to the 
extent provided. AFSCME makes clear in its supportg statement that the purose of 
the Proposal is to create "a meanngfl theat of director replacement." AFSCME states 
that the ''uavailabilty of reimbursement for director election campaign expenses for 
so-called 'short-slates' ... contrbutes to the scarcity of such contests." It is quite clear, 
then, that the Proposal is intended to faciltate stockholder efforts to contest director 
elections. It would do so by creating a procedure for fudig those contests when the 
proposed crteria are met. As such, the Proposal falls squarely withn the scope of the 

Release No. 34-12598 (July 7, 1976). 

Release No. 34-56914, at text followig note 42. 

, Id., at text followig note 47. 

6 
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election exclusion as recently amended because its priar purose is - and if adopted its


pricipal effect would be - to make election contests more likely.


The Commission's position reflects its fudamental concern that contested 
elections be subject to and comply with the proxy rules goverg contested elections. 
Those rules require stockholders who wage election contests to provide extensive 
disclosure about their background, including whether they have been convicted in a prior 
crmial proceeding, the amount they are spendig and by whom the cost wil be borne, 
their interests in the contest and any relationships or understandings they have with other 
paries concerg the company's securties or transactions with the company. Those


rues also requie extensive infonnation about the director nominees, including their 
experience, their involvement in cer legal proceedings, their arangements with others


concerng the election and their dealings with the company.8 As the Commssion noted, 
allowing a stockholder to contest an electon by including candidates in a company's 
proxy statement, rather than by soliciting proxies on his or her own, would enable the 
stockholder to avoid providing the critical disclosues requied of those who solicit 
proxies in opposition to a company. As emphasized in the December 2007 release, the 
Commission is paricularly concered about stockholder proposals that make contested 
elections more likely because it wants to ensure that those who contest elections comply 
with the disclosure requirements applicable to such contests. Consequently, any 
stockholder proposal that makes inclusion of an alterative candidate in a company's 
proxy statement more likely wou1d rase serious disclosure concerns. 

One might observe that the Proposal is cleverly designed not to require 
inclusion of stockholder nomiations in the Company's proxy statement. Rather, the 
Proposal purorts to focus on fuding the cost of short-slate proxy contests waged by 
stockholders - that is, on faciltatig the inclusion of a stockholder nomiation in proxy 
materials prepared by the stockholder rather th in the Company's proxy statement. In 
reality, however, the Proposal would force CA to choose between including any futue 
candidate proposed by a stockholder in the Company's proxy statement, or potentially 
havig to fud the cost of the stockholder including the candidate in its own proxy


materals and conductig its own solicitation - a cost that is likely to be substantially 

greater than the cost of simply including the candidate in the Company's proxy statement. 
In reality, therefore, the Proposal would create a substantial fiancial incentive for CA to 
include - or rather, would impose a substantial financial cost on the Company if it did not 
include - futue stockholder nominations in its proxy statement. Section (i)(8) is 
intended to prevent results of ths kind. The election exclusion is intended to ensure that


a stockholder canot force a company to include a director nomination in its proxy 
statement, and neither should a stockholder be permtted to coerce, or establish a 

See Rules 14a-3(a) and 14a-12(c) and Items 4(b), 5(b) and 7 of Schedule 14A. 



Securties and Exchange Commission -6­

fiancial incentive for, a company to do so by establishing a procedure that makes


exclusion of stockholder candidates more costly. 

The Proposal would create a procedure for fuding the efforts of 
stockholders to nominate and elect diectors. It is intended to make contested elections 
more likely, and it would make it costly for the Company not to include stockholder 
nomiations for those elections in the Company's proxy statements. Thus, the Proposal 
could make it more likely that any futue election contests will be waged though the 
Company's proxy statements, which is precsely what Section (i)(8) is intended to 
prevent. 

The Proposal Is Improper Under and, If Implemented, Could Violate State Law 

Section (i)(I) of Rule 14a-8 penits a company to exclude a stockholder 
proposal from the proxy statement if the proposal "is not a proper subject for action by 
shareholders under the laws of the jursdiction of 
 the company's organzation." In 
addition, Section (i)(2) perts exclusion of a proposal that, if implemented, would cause 
a company to violate any state law to which it is subject. Based on the supportng 
opinon of 
 Richards, Layton & Finger, P.A. special Delaware counsel to the company 
("RLF"), which opinon is attched as Anex B, the Proposal, if adopted, wou1d cause the 
Company to violate the Delaware General Corporation Law ("DGeL") as well as the 
cerficate of incorporation by deprivig the CA board of its statutory authority to manage 
the use of 
 the Company's fuds with regard to contested elections. Consequently, CA 
should be pertted to exclude the Proposal from the proxy statement for the 2008 anua 
meeting under Sections (i)(l) and (i)(2). 

As RLF notes in the supporting opinon, the Delaware cours have 
penitted Delaware corporations to use corporate fuds to pay proxy solicitation 
expenses of stockholders when the contest involves clear disagreements between 
competing slates of directors over concrete policy issues, but not when the contest 
involves personal disagreements or disputes that are not shared by the stockholder 
generally. By mandating reimbursement in all successful short-slate contests, regardless 
of the reasons why the contests are waged, the Proposal would disregard the distinction at 
law between perssible and impennissible reimbursement. Whle stockholders are free 
to nominate and vote for directors for any reason, including self-serng reasons, they are


not entitled under Delaware law to use corporate fuds to pay their proxy solicitation 
expenses if their motivation is personal or self-serng. By mandating reimburement in 
all successful short-slate contests, the Proposal would compel the Company to disregard 
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the legal distinction between contests that promote personal interest and those that 
9 

promote broader corporate puroses. 


In addition, the Proposal would remove the board of directors from the 
decision whether to provide reimburement in succesfu short-slate contests, makng it 
automatic in all such caes regardless of 
 the board's view. As a resu1t, according to the

supporting opinion, the Proposal effectively vests in the stockholder, rather than the

board, the abilty to manage the corporate assets in ths context. Ths in tu conflcts


with Section 141 (a) of the DGCL, which mandates that the business and affairs of a 
Delaware corporation be managed by or under the direction of the board of directors, not 
by the stockholders. The opinon notes that ths priciple is parcuarly important when 
it comes to the expenditue of corporate fuds. 

RLF also notes that CA's certificate of incorporation expressly provides 
that "(t)he management of the business and the conduct of the affairs of the Corporation 
shall be vested in its Board of Directors," which is consistent with Secton 141(a) of the 
DGCL. This provision evidences an intent to require that placing restrctions on the 
board's substantive power to manage the Company be effected though an amendment to 
the cerficate of incorporation, which in tu requires the prior approval of the both the


board and the stockholders. Thus, the apparent intent of the cerificate of incorporation is 
to require that the board relinquish its statutorily granted power to manage the Company 
only with its prior consent. Because the by-law contemplated in the Proposal would be 
adopted solely by the stockholders, however, it would remove the board's statutory 
power with regard to reiburement of election expenses without board consent. The 
proposing opinion concludes that, while Delaware cour will generally seek to interret a 
by-law in a maner that is consistent with the cerficate of incorporation, where a 
conflct is unavoidable - as it would appear to be here - the by-law must yield and would 
likely be declared void by a Delaware cour. 

RLF notes that the Staff 
 has previously accepted the view that under 
Delaware law the stockholder canot, by a requested amendment of the by-laws, 
lawfully require the board of directors to expend corporate fuds. In a 1993 no-action 
letter, the Staff permitted a company to omit a stockholder proposal providing for 
expense reimburement under Section (i)(1), based on an opinon of RLF that effecting 

The supportg opinon notes tht mangement have fiduciar duties to the stockholders and, 
when they nomite candidates, owe stockholders a duty to apprie them of all informtion 
necessar to cast an intellgent vote. Stockholder, in contrast, are not fiduciares and generally do 
not owe such a duty to each other. Consequently, stockholders are not entitled by right to use 
corporate fuds to pay the cost of the proxy contests they choose to wage. Rather, before 
reimbursement may be provided for any parcular contest, the board of directors must, in the 
exercise of their fiduciar duties, determe tht reimbursement is appropriate wider the relevant


facts and circumtaces. 

9 
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such a by-law without any concurg action by the board was inconsistent with DGCL 
10 In the 

Section 141(a) uness otherse provided in the certificate of incorporation. 

present case, CA's certificate of incorporation expressly follows Section 141(a) and does


not pennt the stockholders unlaterally to restrct the statutory power of the board in this 
area. 

The supporting opinion notes that, while there is no Delaware cour case

directly on point, there is a signficant body oflaw supporting the conclusions

sumarzed above. Both the cae law and the foregoing conclusions are discùssed in 
detail in the supporting opinion. In light of 
 the opinon, there is a serous question under 
Delaware law as to whether the Company could lawfuly implement the Proposal, at least 
in all cases as mandated by the Proposal, and whether the Proposal improperly divests the 
CA board of its lawfu power to manage the Company's business and affairs in ths area. 
Accordingly, the Company should be penitted to exclude the Proposal from the proxy 
statement for the 2008 anual meeting under Sections (i)(1) and (i)(2) of Rule 14a-8. 

The Proposal Would Conflct with the Proxy Rules 

Section (i)(3) of 
 Rule 14a-8 pents a company to exclude a stockholder 
proposal from its proxy statement if the proposal is "contrar to any of the Commssion's 
proxy rules." The Proposal, if adopted, would confict with Ru1e 14a-7, which requies 
stockholder to bear the cost of mailng thei own proxy solicitation materals. In 
essence, if any stockholder notify a company of 
 their intention to solicit proxies for an 
election contest, the company either must provide them with a list of names and 
addresses to enable them to mail their solicitation materals to other stockholders on their 
own, or must itself mail the materials on their behalf. If the company conducts the 
mailng itself, the stockholder must reimbure the company for its reasonable expenses 
incured in doing so. 

Rule 14a-7, in other words, provides that stockholders who wish to solicit 
proxies must do so at their own expene, either by doing so directly or by reimbursing the 
company for doing so on their behalf. The Proposal, in contrast, would shift the cost of 
the proxy solicitation effort in a successfu short-slate contest to the Company, which is 
the opposite of what Ru1e 14a-7 contemplates. If adopted, the Proposal would overrde 
the cost-allocation procedure established by Rule 14a-7 and replace it with a 
fudamentally contrar mechansm. Rule 14a-7 ensures that a single stockholder that 
wishes to wage a proxy contest must do so at his or her own expense, and not at the 

Letter to Pennoil Co. (Febru 24, 1993). The proposed by-law at issue in that letter would 
have created an advisory commttee of stockholders to review the board's activities and would 
have provided for the payment of fees and expenses to the commttee members without board 
approvaL. 

10 
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expense of the Company and its other stockholders. The Rule protects the interests of all 
stockholders, ensurng that no stockholder must bear, indirectly, the expense of any 
contest that is waged by any other stockholder - especially when the soliciting 
stockholder may be acting for reasons of his or her own that are oflittle interest to others. 
Although the Proposal wil not be adopted without a majority vote of CA's stockholders 
entitled to vote at the upcoming anua meeting, this fact does not justify shiftg the cost 
of futue proxy contests back to the Company, contrar to the allocation provided by 
Rule 14a-7. The Ru1e seres to protect the interests of all stockholders, not just some of 
them or even most of them, and should not be set aside even by majority vote. 

**********

In sumar, the Proposal would establish a procedure that faciltates 

contested elections by guaranteeing reimburement of cerai solicitation expenes; it 
would mandate reimbursement in all successfu short-slate contests, including those for 
which reimbursement wou1d be impenssible under Delaware law, and would deprive 
the board of directors of their statutory authority to manage corporate assets in ths area; 
and it would conflct with Rule 14a-7 by shiftng the cost of a successfu short-slate 
proxy contest from the stockholder who wages it to the Company and, indirectly, all other 
stockholders, whether or not they support the effort. For these reasons, the Company 
asks the Staff to conf that the Company may exclude the Proposal from the proxy 
statement for the 2008 anua meeting, in reliance on Sections (i)(8), (i)(I), (i)(2) and 
(i)(3) of Rule 14a-8. 

If you would like to discuss ths request, please contact me by telephone, 
at 212-558-3882, or email.atharsd~.imllcrom.com. Than you for your consideration. 

~(J::~, 
David B. Hars 

(Enclosures) 

cc: Kenneth V. Handal


Executive Vice President and Cotporate Secretar 
CA, Inc. 

Gerald W. McEntee

Chairman

AFSCME Employees Pension Plan


http:email.atharsd~.imllcrom.com
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AFSCME" 
We Make America Happen Kenneth V. Handa! 

Committee EMPLOYEES PENSION PLAN 
Gerald W. McEntee 

Willam Lucy


Edw",d J. Keller 
March 13, 2008

Kathy J. Sackman 

Henry C. Scheff 

i 

! VIA Overnig-ht Mail and Telecopier (631) 342-6800

CA, Inc.


I One CA Plaza
i
i 
I Islandia, NY 11749
I 

Attention: Kenneth Handal, Executive Vice President, Global Risk & 
I Compliance, and Corporate Secretary 
I 
i 

I 

Dear Mr. Handal:
i 

i 

I On behalf of the AFSCME Employees Pension Plan (the "Plan"), I 
ii wnte to give notice that pursuant to the 2007 proxy statement ofCA, Inc.i 

(the "Company") and Rule 14a-8 under the Securities Exchange Act of 
1934, the Plan intends to present the attached proposal (the "Proposal") at 

I the 2008 anual meeting of stockholders (the "Annual Meeting"). The Plan
i 
¡ is the beneficial owner of39,753 shares of voting common stock (the¡ 

i "Shares") ofI the Company, and has held the Shares for over one year. In 
I
¡ addition, the Plan intends to hDld the Shares through the date on which theI
I 

Annual Meeting is held.
¡ 

I 
I 
r The Proposal is attached. I represent that the Plan or its agent
I
i 
I intends to appear in person or by proxy at the Annual Meeting to present 
ì the Proposal. I declare that the Plan has no "material interest" other than
i 
r 

that believed to be shared by stockholders of 
 the Company generally.
, Please direct all questions or correspondence regarding the Proposal to
i 

Charles Jurgonis at (202) 429-1007. 

Sincerely, 

~AJti-C'~ r' 

GERALD W. McENTEE 

GWMcE:jkr 
Chairman 

Enclosure 

~21 American Federation of State, County and Municipal Employees, AFL-CIO 
)lIf01 TEL (202) 775-8112 FAX (202) 785-1606 1625 L Street. N.W..Washington. D.C. 20036-5687~~ ~ 



RESOLVED, that pursuant to section 109 of 
 the Delaware General Corporation 
Law and Article ix of the bylaws ofCA, Inc., stockholders ofCA hereby amend the 
bylaws to add the following Section 14 to Article II: 

"The board of directors shall cause the corporation to reimburse a stockholder or group of

stockholders (together, the "Nominator") for reasonable expenses ("Expenses")

incurred in connection with nominating one or more candidates in a contested election of

dire~tors to the 'corporation'š board of directors, including, without limitation, printing,

mailing, legal, solicitation, travel, advertising and public relations expenses, so long as

(a) the election of fewer than 50% of the directors to be elected is contested in the

election, (b) çme or more candidates nominated by the Nominator are elected to the

corporation's board of directors, (c) stockholders are not pennitted to cumulate their 
votes for directors, and (d) the election occurred, and the Expenses were incurred, after 
this bylaw's adoption. The amount paid to a 


Nominator under this bylaw in respect of a
contested election shall not exceed the amount expended by the corporation in connection 
with such election. 

SUPPORTING STATEMENT 
In our. opinion, the power of stockholders to elect directors is the most important 

mechanism for ensuring that corporations are managed in stockholders' interests. Some

c~rprate law scholars posit that this power is supposed to act as a safety valve that

justifies giving the board substantial discretion to manage the corporation's business and

affairs.


The safety valve is ineffective, however, unless th.ere is a meaningful theat of

director replilcement. We do not believe such a threat currently exists at most U.S. public

companies, including DelL. Harard Law School professor Lucian Bebchuk has

estimated that there were only about 80 contested elections at U.S. public companies

from 1996 through 2002 that did not seek to change control of the corporation. 

The unavailability of reimbursement for director election campaign expenses for 
,so-called "short slates"-slates of 
 director candidates that would not comprise a majority
of the board, if elected-contributes to the scarcity of s.uch contests. (Because the board 
approves payment of such expenses, as a practical matter they are reimbursed only when 
a majo.rity of directors have been elected in a contest.) The proposed bylaw would 
provide reimbursement for t~asonable expenses incurred in successful short slate efforts-­
but not contests aimed at changing control by ousting a majority or more of the board-
with success defined as the election of at least one member of the short slate. ~ 

The bylaw would also cap reimbursable expenses at the amount expended by the 
company on the contested election. We believe that the amount spent by a dissident 
stockholder or group wil rarely exceed the amount spent by the company, but the cap


ensures that the availability of reimbursement does not create an incentive for wasteful 
spending. 

We urge stockholders to vote for this proposal. 

L_,__..- __-I




Annex B 

RICHARDS, LAYTON & FINGER 
A PROFESSIONAL. ASOCIATION 

ONE ROONEY SQUARE


920 NORTH KING STREET


WILMINGTON, DELAWARE: 19801


(302) 651-7700 
FAX (302) 651-7701


WWW.RLF.COM 

April 17 , 2008 

CA, Inc. 
One CA Plaza 
Islandia, NY 11749 

Re: Bvlaw Amendment Proposal Submitted Bv AFSCME


Ladies and Gentlemen: 

We have acted as special Delaware counsel to CA, Inc., a Delaware corporation 
(the "Company"), in connection with a proposal (the "Proposal") submitted by Gerald W.
McEntee on behalf of the AFSCME Employees Pension Plan (the "Proponent") that the 
Proponent intends to present at the Company's 2008 anual meeting of stockholders (the "2008 
Anual Meeting"). In ths connection, you have requested our opinion as to a certain matter 

Delaware (the "General Corporation Law"):under the General Corporation Law of the State of 


For purposes of rendering our opinion as expressed herein, we have been 
furnished and have reviewed the following documents: 

the Company, as filed with the(i) the Restated Certificate of Incorporation of 


Delaware on March 8, 2006 (the "Certificate ofIncorporationll);Secretary of State of the State of 


(ii) the By-Laws of the Company, as amended, effective as of Februar 23,

ii); and

2007 (the "Bylaws 


(iii) the Proposal and its supporting statement.


With respect to the foregoing documents, we have assumed: (a) the genuineness 
of all signatures, and the incumbency, authority, legal right and power and legal capacity under 
all applicable laws and regulations, of each of the offcers and other persons and entities signing 
or whose signatures appear upon each of said documents as or on behalf of the partes thereto; 
(b) the conformity to authentic originals of all documents submitted to us as certified, 
conformed, photostatic, electronic or other copies; and (c) that the foregoing documents, in the 
forms submitted to us for our review, have not been and wil not be altered or amended in any 

RLFI-3267745-6 



CA. Inc.

April 17, 2008
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respect material to our opinion as expressed herein. For the purpose of rendering our opinion as 
expressed herein, we have not reviewed any document other than the documents set forth above, 
and, except as set forth in this opinion, we assume there exists no provision of any such other 
document that bear upon or is inconsistent with our opinion as expressed herein. We have 
conducted no independent factual investigation of our own, but rather have relied solely upon the 
foregoing documents, the statements and infonnation set forth therein, and the additional matters 
recited or assumed herein, all of which we assume to "be tre, complete and accurate in all 
material respects. 

THE PROPOSAL 

The Proposal proposes to amend the bylaws to read as follows (the "Proposed 
Bylaw"): 

RESOLVED, that pursuant to Section 109 of the Delaware General 
Corporation Law and Arcle ix of the bylaws of CA, Inc., stockholders of CA 
hereby amend the bylaws to add the following Section 14 to Aricle II: 

"The board of directors shall cause the corporation to reimburse a stockholder or 
group of stockholders (together, the "Nominator") for reasonable expenses


("Expenses") incurred in connection with nominating one or more candidates in a 
contested election of directors to the corporation's board of directors, including, 
without limitation, printing, mailng, legal, solicitation, travel, advertising and 
public relations expenses, so long as (a) the election of fewer than 50% of the 
directors to be elected is contested in the election, (b) one or more candidates 
nominated by the Nominator are elected to the corporation's board of 


directors, (c)
stockholders are not pennitted to cumulate their votes for directors, and (d) the 
election occurred, and the Expenses were incured, afer this bylaw's adoption. 
The amount paid to a Nominator under this bylaw in respect of a contested 
election shall not exceed the amount expended by the corporation in connection 
with such election." 

DISCUSSION 

You have asked our opinion as to whether the Proposal is a proper subject for

stockholder action and, if implemented by the Company, would violate the General Corporation

Law. For the reasons set forth below, in our opinion the Proposal is not a proper subject for

stockholder action and, if implemented by the Company, would violate the General Corporation

Law.


. There is no Delaware case that specifically addresses the validity of the Proposed 
Bylaw or a similar bylaw. Accordingly, we star from the proposition that, as a general matter, 
the stockholders of a Delaware corporation have the power to amend the bylaws. This power, 
however, is not unlimited and is subject to the express limitations set forth in Section 109(b) of 
the General Corporation Law, which provides: 
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The bylaws may contain any provision, not inconsistent with law 
or with the certificate of incorporation. relating to the business of 
the corporation, the conduct of its affairs, and its rights or powers 
or the rights or powers of its stockholders, dircctors, offcers or 
employees. 

8 DeL. C. § i 09(b ) (emphasis added). We turn, therefore, to consideration of whether the 
Proposed Bylaw is "inconsistent with law or with the certificate of incorporation." 

i. THE PROPOSED DYLA W VIOLATES THE GENERAL CORPORATION LAW.


The Proposed Bylaw, if adopted, would cause the Company to violate Section 
141(a) of 
 the General Corporation Law (sometimes referred to hereinafter as "Section 141(a)"). 
Section 141 (a) provides, in perinent par: 

The business and affairs of every c9rporation organized under this 
chapter shall be managed by or under the direction of a board of 
directors, except as may be otherwise provided in this chapter or in 
its certificate of incorporation. 

8 DeL. C. § 141(a). Signficantly, if 
 there is to be any varation from the mandate
of Section 141 (a); it can only be as provided in the General Corporation Law or the corporation's 
certificate of incorporation. See, U, Lehrman v. Cohen. 222 A,2d 800, 808 (Del. 1966). 
Article SEVENTH, Section 1 of the Certificate of Incorporation provides that "the management 
of the business and the conduct of the affair of the corporation shall be vested in its Board of 
Directors." Thus, the Certificate of Incorporation does not contemplate management by the 
stockholders or anyone other than the Board of Directors of the Company (the "Board"). 
Moreover, the phrase "except as may be otherwise provided in this chapter" found in Section 
141(a) does not include bylaws adopted puruant to Section 109(b) of the General Corporation

1 Thus, the Board possesses the full power and authority to manage the business and affairs
Law. 

i While we are aware of no case diectly on point, we believe that the "except as may be 

otherwise provided in this chapter" languge of 
 Section 141(a) refers only to specific provisions
of the General Corporation Law which expressly authorize a deparre from the general rule of 
management by directors, and not to open-ended provisions such as Section 1 09(b). Moreover,

we believe that Section 109's purportedly broad grant of authority for stockholders to adopt

bylaws relating to the rights and powers of stockholders and directors relates to bylaws that

govern procedural or organizational matters, and not substative decisions governng the 
corporation's business and affairs. See Charles F. Richards, Jr. & Rober 1. Stearn, Shareholder

B -Laws Re uirin Boards of Directors to Dismantle Ri ts Plans Are Unlikel to Survive

Scrutiny Under_Q~laware Law, 54 Bus. Law. 607, 621 (Feb. 1999) (Messrs. Richards and Stear 
are members of this finn); Lawrence A, Hamennesh, The Shareholder Rights By-Law: Doubts 
from Delaware. 5 Corporate Governance Advisor 9, 14 n. 20 (J 997) ("A by-law removing an 
entire category of business decisions from board authority... is quite distinct from a by-law that 
merely governs how board decisions are to be made, and poses. 

a distinct challenge to the


RLFI-3267745-6 



CA, Inc. 
April 17, 2008 
Page 4 

the Company.of 

If adopted, the Proposed Bylaw would require that the Board relinquish its power 
to determine what expenses should and should not be reimbursed to stockholders, instead 
requiring that the Board reimburse all proxy solicitation expenses that meet the criteria set forth 
in the Proposed Bylaw. An insurgents' reimbursement is subject to approval by the board of 
directors. See, Aranow & Einhorn, ProXy Contest for Corporate Control, §21.04(A) at 21-24 (3d 
Ed. 1998) ("The board of directors of the corporation must approve the reimbursement and their 
decision must be ratified by a majority of the stockholders."). A board of directors may only 
expend corporate funds "( w ) 
 here the controversy is concerned with a question of policy as 
distinguished from personnel of management." Hall v. Tras-Lux Daylight Picture Screen 
Corp., 171 A. 226, 227 (Del. Ch. 1934). Where there is a disagreement as to policy issues, a 
board may spend money to inform the stockholders of each side of the issue. Id.; See also 
Hibbert v. Hollywood Park. Inc., 457 A.2d 339, 345 (DeL. 1983) .(proyiding for reimbursement


where the court found that the proxy contest, "though couched in terms of an election to the 
board, was actually one involving substantive differences about corporation policy.") With 
respect to elections for directors, the cour in Trans-Lux stated that "(i)t is impossible in many 
cases of intracorporate contests over directors, to sever questions of policy from those of 
persons." Id. at 229. Thus, there may be instances in which corporate' funds may be expended in 
the election context in order to inform stockholders of the policy matters in which director 
nominees differ. However, the decision as to when it is necessary to so inform ,the stockholders 
is a matter that is vested in the Board, which is responsible for managing the business and affairs 
ofthe Company. See Steinberg v. Adams. 90 F. Supp. 604 (S.D.N.Y. 1950) (applying Delaware 
law) (stockholder suit challenging payment of insurgent proxy expenses' as a waste of assets.). 
The Proposed Bylaw; if adopteØ,' would mandate that the Board reimbure all stockholder 
expenses meeting the criteria outlned in the Proposed Bylaw without consideration of the 
surrounding circumstances as required by applicable law. 

The mandatory reimbursement scheme envisioned by the Proposal would 
undermine the very purpose of the legal requirement applied by the cours, i.e., that the 
corporation's money should be spent on proxy contests only where the expenditue of fuds 
confers a benefit on all stockholders because corporate policy issues are involved. See Trans-

allocation of 
 management authority specified by Section 141(a)."). See also id. at 10 ("by-laws 
of Delaware corporations do not customarly prescribe or limit the substative content of 
business decisions"). Such an interpretation of 
 Section 109(b) would haronize Sections 109(b) 
and 141(a) without ruing afoul of Section 141(a)'s mandate that the corporation's business and 
affairs be managed by or under the direction of the board of directårs. See Hamermesh,


Corporate Democracy and Stockholder -- Adopted By-Laws: Taking Back The StreetZ, 73 TuJ. 
L. Rev., 409, at 444 (suggesting that procedural/substantive distinction does not necessarily


"provide a coherent analytical structure" and that "it is preferable to read section 141 (a) as an 
absolute preclusion against by-law limits on director management authority, in the absence of 
explicit statutory authority for such limits outside of section i 09(b )") (footnote omitted). 
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Lux. 171 A. at 228. Expenditure of company funds is permitted in proxy contests only because 
some question of corporate policy is presented though the choice among competing candidates: 

A question of policy which concerns very intimately the future of 
the corporate business may turn upon the parcular personnel of 
the directors and offcers. Indeed it often happens in practice as it 
necessarily must thåt questions of policy come up not as abstract 
propositions which are referred to the stockholders for a yes and no 
vote, but in the form of whether the directors who stand for the 
given policy shall be re-elected to offce? 

Id. at 228. 

Where cours have either upheld or declined to enjoin the use of corporate funds 
for proxy solicitation expenses, the record pointed to clear disagreements between competing 
slates of director candidates over concrete policy issues, such as whether the corporation should 
approve a merger with another company (see Id. at 229; Empire S. Gas. Co. v. Gray. 46 A.2d 
741,745 (DeL. Ch. 1946)), pursue a plan of liquidation based on the terms offered by


management (see Hand v. Missouri-Kansas Pipe Line Co., 54 F. Supp. 649, 650 (D. DeL. 1944)), 
change its existing policy on paying dividends to stockholders (see Levin v. Metro-Goldwyn-
Maver. Inc., 264 F. Supp. 793, 802 n.7) (S.D.N.Y. 1967), continue maintaining a suite of offces 
in a specific location (see Gray, 46 A.2d at 745) and hire full-time management and change the 
role of the director audit committee (see Hibbert, 457 A.2d at 340); compare Essential Enters 
Corp. v. Doresev Corp. 1960 WL 56156, at *2 (Del. Ch. Dec. 15, 1960) (ordering former 
directors to repay the corporation for proxy solicitation expenses incured to advance the "purely 
personal purpose" of those directors). Under the Proposed Bylaw the Board would not be able


to exercise its judgment in distinguishing which proxy contests involve substantive differences of 
corporate policy, and are thus deservng of reimbursement, and those which involve personal 
disagreements or disputes that are not shared by stockholders generally, and thus are not proper 
for reimbursement. Because the Proposed Bylaw would require the Board to reimbure 
stockholders without examing whether there are corporate policy issues in dispute, the 
Proposed Bylaw would violate Delaware law if adopted. 

The Proposed Bylaw ignores the requirement that proxy expenses benefit the 
corporation by permitting stockholders to access the corporate treasury to pay their proxy


solicitation expenses regardless of whether the motivation behind their solicitation is personal 

2 The quoted language' recognizes that, in practice, whenever incumbent directors are 

nominated for re-election or new director candidates are selected by a board of directors, 
policy issues concerning the board's stewardship of company assets are presented. But this 

. is not necessarly the case with, stockholder nominees who may seek election not to unseat 
any director but for purely personal reasons. 
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and self-serving. Stockholders are indeed free to nominate and vote for directors for any reason, 
including self-serving reasons, and in doing so are not constrained by the fiduciary duties that 
attach to directors. Stockholders are not entitled, however, to the reimbursement of expenses 
from the corporate treasury simply bccause they are stockholders. Indeed, the Delaware cases 
permitting the payment of proxy solicitation expenses can be read as pennitting reimbursement 
only for management candidates because only management owed a duty to apprise stockholders 
of all information necessary to cast an intellgent vote on company policies at issue in an 
election. Trans-Lux. 171 A, at 228. In the only decision applying Delaware law that endorsed 
the repayment of an insurgent's expenses, the repayment was premised on a similar corporate 
benefit rationale, i.e., that stockholders other than the proxy contestants could benefit from the 
information on company policy disseminated by the insurgents in the proxy contest. Steinberg, 
90 F. Supp. at 607-608 ("(I) see no reason why the stockholders should not be free to reimbure, 
those whose expenditures succeeded in ridding a corporation of a policy frowned upon by a 
majority of the stockholders" and analogizing such reimburement to a stockholder reimbured 
for expenses incurred in bringing a derivative action "for the benefit of the corporation"). The 
same cour also noted: "It seems permissible to me that (insurgent stockholders) ... who advocate 
a contrar policy and succeed in securing approval from the stockholders should be able to


receive reimbursement, at least where there is approval by both the board of directors and a


majority of 
 the stockholders." ¡d. See also Rosenfeld v. Fairchild Emrine & Airplane Corp., 128 
N.E.2d 291, 293 (N.Y. 1955). (upholding reimbursement of stockholder proxy solicitation 
expenses under New York law, where both the directors and the stockholders approved the 
reimbursement). 

In addition, by removing from the Board the decision whether reimbursement of 
the proxy expenses of a stockholder by the Company is pennissible in a given case, regardless of 
the Board's view of 


the merit of 
 such reimbursement, the Proposed Bylaw effectively vests in the
stockholders of the Company the abilty to manage the Company in this area in violation of

Section 141(a). The distinction implicit in Section 141(a) between the role of stockholders and

the role of the board of directors is well established. As the Delaware Supreme Court

consistently has stated, "a cardinal precept of the General Corporation Law of the State of

Delaware is that diectors, rather than shareholder, manage the business and affaJrs of the

corporation." Aronson v. Lewis, 473 A,2d805, 811 (Del. 1984). See also McMulln v. Beran

765 A,2d 910, 916 (DeL. 2000) ("One of the fudaental principles of the Delaware General

Corporation Law statute is that the business affairs of a corporation are managed by or under the

direction of its board of directors.") (citing 8 DeL. C. § 141(a)); Ouickturn Design Svs.. Inc. v.

Shapiro, 721 A,2d 1281, 1291 (DeL. 1998) ("One of 


the most basic tenets of Delaware corporate
law is that the board of directors has the ultimate responsibility for managing the business and 
affairs of a corporation. "). This principle has long been recognized in Delaware. Thus, in 
Abercrombie v. Davies, 123 A,2d 893, 898 (DeL. Ch. 1956), the Cour of Chancery stated that 
"there can be no doubt that in certain areas the directors rather than the stockholders or others are 
granted the power by the state to deal with questions of management policy." Similarly, in 
Maldonado v. Flvnn. 413 A.2d 1251, 1255 (Del. Ch. 1980), rev'd Q! other grounds sub nom., 
Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981), the Cour of 


Chancery stated: 
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(T)he board of directors of a corporation, as the repository of the
power of corporate governance, is empowered to make the 
business decisions of the corporation. The directors, not the 
stockholders, are the managers of the business affairs of the 
corporation. 

See also 8 DeL. C. § 141(a); Revlon. Inc. v. MacAndrews & Forbes Holdings. Inc.. 506 A.2d 173 
(DeL. 1985); Adams v. Clearance Coip., 121 A.2d 302 (Del. 1956); Maver v. Adams, 141 A.2d 
458 (DeL. 1958). The rationale for these statements is as follows: 

Stockholders are the equitable owners of the corporation's assets. 
However, the corporation is the legal owner of its property and the 
stockholders do not have any specific interest in the assets of the 
corporation. Instead, they have the right to share in the profits of 
the company and in the distribution of its assets on liquidation. 
Consistent with this division of interests, the directors rather than 
the stockholders manage the business and affairs of the corporation 
and the directors, in carng out their dutiesJ act as fiduciares for 
the company and its stockholders. 

Norte & Co. v. Manor Healthcare Corp.. 1985 WL 44684, at *3 (DeL. Ch. Nov. 21, 1985) 
(citations omitted); Paramount Commc'ns Inc. v.' Time Inc.. 1989WL 79880, at *30 (Del. Ch. 
July 14, 1989), afld, 571 A.2d 1140 (DeL. 1989) (liThe corporation 
 Jaw does not operate on the
theory that directors, in exercising their power to manage the finn, are obligated to follow the 
wishes of a majority of shares. ii). 3 .


3 The mandatory reimbursement scheme contemplated by the Proposed Bylaw may be 

distinguished from other arangements puruant to which a board of directors contrctually limits 
its discretion ~, a loan agreement limitig the abilty of the board to take certain actions


without lender approval). See. ~ John C. C~atcs & Bradley C. Fars, Second-Generation


Shareholder Bvlaws: Post-Ouicktrn Alternatives. 56 Bus. Law. 1323, 1331 (Aug. 2001) (noting 
that the Delaware Supreme Court's decision in Ouickt should not be constred as prohibiting


. such arangements because to read the case. otherise "would be absud, as it would render 
unenforceable nonnal loan agreements (which frequently limit a board's authority to authorize 
certin corporate actions, such as dividends), golden parachutes (which limit a board's abilty to 

tenninate an executive's employment without severance compensation) . . . ."). A board of 

directors, exercising its own business judgment, may restrct by contract its discretion as to 
limited matters fallng within the scope of its authority. In Unisuper Ltd. v. News Com.. 2005 
WL 3529317 (DeL. Ch. Dec 20., 2005), the Court of Chancer held that a board of directors 
could agree, by adopting a board policy, to submit the final decision on whether or not to adopt a . 
stockholder rights plan to a vote of the stockholders. The case of a board agreeing with 
stockholders what is advisable and in the best interests of 
 the corporation and its stockholders is 
different from the case of stockholders unilaterally imposing restrictions on the Board's


discretion. A limited contractual restriction on the Board's authority would not unduly interfere 
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In addition, implicit in the management of the business and affairs of a Delaware 
corporation is the concept that the board of directors, or persons duly authorized to act on its 
behalf, directs the decision-making process regarding (among other things) the expenditure of 
corporate funds. See 8 DeL. C. § 122(5); Wilderman v. Wilderman, 315 A.2d 610 (DeL. Ch. 
I974) (authority to compensate corporate offcers is normally vested in the board puruant to 
Section 122(5)); Lewis v. Hirsch, 1994 WL 263551, at *3 (DeL. Ch. June 1, 1994) (same); Brehm 
v. Eisner, 746 A.2d 244, 263 (DeL. 2000) (finding that the size and strcture of agents' 
compensation are inherently matters of directors' judgment); Alessi v. Beracha, 849 A.2d 939, 
943 (DeL. Ch. 2004) (finding that it would be "unreasonable" to infer that directors of a Delaware 
corporation were unaware of the corporation's program to reacquire its shares because of the 
directors' responsibility under Section 141(a) to oversee the expenditure of corporate funds). In 
that regard, it is not appropriate under the General Corporation Law for the stockholders, or even 
a court in some instances, to restrct the discretion of a board of directors regarding the


expenditure of fuds. In considering whether to restrain a corporation from expending fuds, the 
Delaware Court of Chancery has noted the following: 

(T)o grant emergency relief of this kid, while possible, would 
represent a dramatic incursion into the area of responsibilty


created by Section 141 of our law. The directors of (the 
corporation), not ths cour, are charged with deciding what is and 
what is not a prudent or attactive investment opportunity for the 
Company's funds. 

ms, mc. v. Walbro Corp., 1987 WL 18108, at *2 (Del. Ch. Oct. 6, 1987). 

The Board of Directors is under an obligation to use its own best judgment to 
detennine how corporate fuds should be spent. By mandating that corporate fuds be spent to 
reimburse stockholders for their expenses relating to proxy solicitations, the Proposed Bylaw 
would thereby abrogate the duty of the Board of Directors to exercise its infonned business 
judgment concering expenditures by the Company.4 

with or otheiwise deprive the Board or any futue Board of the fudamental powers granted to it 
under the General Corporation Law, since the Board (or future Board) could renegotiate the 
terms of the contract, take action to satisfy the contrctual obligations or exercise its right to 
terminate the contract. Far from imposing a limited contractual restrction on the power of the 
Board or any future Board, the reimburement requirements contemplated by the Proposed


Bylaw, if implemented, would deprive the Board of its power under the General Corporation


Law to consider freely whether to reimburse stockholders for their proxy solicitation expenses, 
and it would impede the Board's exercise of its fiduciary duties to manage the business and 
affairs of 
 the Company. 
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II. THE PROPOSED BYLAW VIOLATES THE CERTIFICATE OF

INCORPORATION. 

In addition to contravening Section 141(a) of the General Colporation Law, the 
Proposed Bylaw violates the Certificate of Incorporation. Article SEVENTH, Section (1) of the 
Certificate of Incolporation provides that "(t)he management of the business and the conduct of 
the affairs of the corporation shall be vested in its Board of Directors." TIns provision is 
consistent with the language of Section l41(a) of the General Corporation Law. Together with 
Section 141(a) of the General Corporation Law, Aricle SEVENTH, Section (I) of 


the Certificate
of Incorpration evidences the apparent intent of the drafters thereof to require restrctions on the 
Board's substantive power to manage the Company to be set fort in an amendment to the 
Certificate of Incorporation, which requires the prior approval of the Board and the stockholders. 
The apparent intent of the Certificate of Incorporation is to require the Board to consent to any 
relinquishment of its' statutorily granted power to manage the Company. 

Although the Delaware cours generally attempt to interpret bylaws in hanony 
with the certificate of incorporation and Delaware law so as to avoid any conflct, if a conflct is 
unavoidable the bylaw must yield and is said to be a "nullty." Burr v. Burr Corp., 291 A.2d 409 
(DeL. Ch. 1972). "(A) corporation's bylaws may never contradict its certificate of 
 incorporation."Oberly v. Kirby, 592 A.2d 445, 458 n.6 (DeL. 1991). In Oberly, the Cour held that, although 
"cast in neutral-sounding language," a proposed bylaw requiring that only directors could qualify 
to serve as members of the corporation was invalid on the grounds that "it was clearly designed 
to remove certain (non-director) individuals from membership" and thus conflcted with the 
election mechanism set forth in the certficate of 
 incorporation. Id. at 459. The Cour noted that
although the membership qualifications set fort' in the bylaws were not prohibited by the 
certificate of incorporation, they were "inconsistent with the overall structure" of the corporation. 
Id. at 458. The Proposed Bylaw would similarly frstrate the "overall strcture" of
. . the Companyas curently set forth in Article SEVENT, Section (1) by restrcting the Board's abilty to freely

4 The SEC has previously accepted the view that under Delaware law the stockholders 

cannot, by 
 a requested amendment, lawfully require the board of directors to expend corporate

funds. In its ruling in Pennoil Co., SEC No-Action Letter, 1993 WL 52187, at *31-32 (Feb. 24,

1993), the SEC stated that "(t)here appears to be some basis for your view' that the proposal may 
be omitted from the Company's proxy materal under Rule 14a-8(c)(1). This view is based on 
the opinion of 
 Delaware counsel, Richards, Layton & Finger, that a by-law provision authorizing

the expenditure of corporate funds, effected by shareholders without any concurrng action by

the Board of Directors, is inconsistent with Section 141(a) of the Delaware General Corporation
Law unless otherwise provided in the company's certificate 'of incorporation or the Delaware 
General Corporation Law." See also. The Gilette Co., SEC No-Action Letter, 2003 SEC No-
Act. LEXIS 387 (Mar. 10, 2003). Significantly, even though, following this ruling, the 
proponent revised its proposal so as to be cast in precatory tenns (i.e.. requesting that the board 
of directors "consider the advisabilty of establishing (the Commttee) though an amendment to 
the Bylaws. . . "), the SEC staff declined to alter its ruling. Pennzoil Co., SEC No-Action Letter, 
1993 WL 87871 (Mar. 22, 1993). 
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manage the business and affairs of the Company. Ths would conflct with the allocation of

power set forth in the Certificate of Incorporation and could potentially result in every matter to

be considered by the Board being made subject to a bylaw mandating what action the Board 
must take, regardless of whether the action is made in good faith and in the best interests of the

Company and its stockholders.


The allocation of power set forth in the Certificate of Incorporation recognizes

that decisions of the Board must be made on a case-by-case basis and that the Board, being most

familar with the business and affairs of the Company and most keenly attuned to which actions

would serve the best interests of the Company and its stockholder, is in the best position to

address the myrad subtleties and nuances that any paricular matter of corporate policy presents.

The Proposed Bylaw, by contrast, operates to impose a one-size-fits-all requirement that the 
Board reimburse stockholders for proxy solicitation expenses meeting the criteria set forth in the 
Proposed Bylaw. That policy conflcts with the power grted to the Board under Aricle


SEVENTH, Section (1). Because a corporation's bylaws canot contradict its certificate of

incorporation, the Proposed Bylaw, if adopted, would likely be a "nullty" and would be declare(l

void by a Delaware court.


CONCLUSION 

Based upon and subject to t~e foregoing, and subject to the limitations stated 
herein, it is our opinion that the Proposed Bylaw, if adopted, would violate Delaware law and is 
therefore not a proper subject for action by the Company's stockholders. 

The foregoing opinion is liited to the General Corporation Law. We have not 
considered and express no opinon on any other laws or the laws of any other state or 
jurisdiction, including federal laws regulating securities or any other federal laws, or the rules 
and regulations of stock exchanges or of any other regulatory body. 

The foregoing opinion is rendered solely for your benefit in connection with the 
matters addressed herein. We understand that you may fuish a copy ofthis opinion letter to the 
SEC and the Proponent in connection with the matter addressed herein, and we consent to your 
doing so. Except as stated in this pargrph, ths opinon letter may not be fushed or quoted 
to, nor may the foregoing opinion be relied upon by, any other person or entity for any purpose 
without our prior wrtten consent. 

Very trly yours,


7i 4v--: () ì J."" r ;) '0/ r 4- ' 
CSBIPHS 
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Edward J. Keller May 21,2008 
Kathy J. Sackman 

Henry C. Scheff 

VIA HAND DELIVERY

Securities and Exchange Commission

Division of Corporation Finance

Office of Chief Counsel

100 F Street, NE

Washington, DC 20549


Re: Shareholder proposal of AFSCME Employees Pension Plan; request by CA Inc. for 
no-action determination 

Dear Sir/Madam: 

Pursuat to Rule 14a-8 under the Securities Exchange Act of 1934, the American


Federation of State, County and Municipal Employees, Employees Pension Plan (the 
"Plan") submitted to CA Inc. ("CA") a shareholder proposal (the "Proposal") seeking to 
amend CA's bylaws to add a bylaw (the "Bylaw") providing for reimbursement of "short 
slate" proxy contest expenses upon the election of at least one member of the slate to CA's 
board. 

In a letter dated April 18, 2008, CA stated that it intends to omit the Proposal from its 
proxy materials being prepared for the 2008 anual meeting of shareholders. CA argues 
that it can exclude the Proposal pursuant to (a) Rule 14a-8(i)(8), as relating to the election 
of directors; (b) Rules l4a-8(i)(1) and (i)(2), on the ground that the Bylaw violates the law 
of Delaware, the state ofCA's incorporation; and (c) Rule 14a-8(i)(3), as violating one of 
the Commission's other proxy rules. As discussed more fully below, CA has not met its 
burden of establishing its entitlement to rely on any of these exclusions, and its request for 
relief should accordingly be denied. 

The Director Election Exclusion Does Not Permit Exclusion of the Proposal 

Rule 14a-8(i)(8) (the "Director Election Exclusion") allows a company to exclude a 
proposal that "relates to a nomination or an election for membership on the company's 
board of directors or analogous governng body or a procedure for such nomination or 
election." The language of the Director Election Exclusion was revised late last year to add 
language regarding nominations and procedures for nominations and elections to the board. 

~21 American Federation of State, County and Municipal Employees, AFL-CIO 
TEL (202) 775-8142 FAX (202) 785-4606 1625 L Street, N.W., Washington, D.C. 20036-5687 383/07 
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CA contends that the newly-revised Director Election Exclusion permits exclusion of the 
Proposal because it would create "a substantial financial incentive for CA to include" 
shareholder-nominated candidates in CA's own proxy statement. In other words, CA argues 
that the Proposal has the same effect as a shareholder proxy access proposal, just indirectly. 

As an initial matter, it is important to note that last year's change to the Director Election 
Exclusion did not, as CA asserts, meaningfully change the interpretation of the Director 
Election Exclusion as applied to proposals like the ProposaL. The Commission's release 
adopting the revision to the Director Election Exclusion made clear that the amendment did 
"not affect or address any other aspect of the agency's prior interpretation of the exclusion," 
providing as an example of 
 that prior interpretation the Staffs previous determinations not 
permitting exclusion of proposals relating to "reimbursement of shareholder expenses in 
contested elections.") These determinations, which are cited in footnote 2 ofCA's request for 
determination, involved proposals that were nearly identical to the ProposaL. 

Furher, CA's argument that the Director Election Exclusion permits exclusion of the 
Proposal relies on an implausible interpretation of 
 the Director Election Exclusion, one that is 
not supported by the language of 
 the Exclusion or the policy reasons behind its revision. First, 
the language of 
 the Director Election Exclusion makes clear that it applies to proposals "that 
would result" in a contested election to the board. Put another way, the proposal needs to be 
the causal link to the contested election. That is the case with a proxy access proposal: the 
mechanism established by the proposal would enable a substantial 
 long-term shareholder to 
place a nominee on the company's proxy statement, thereby creating an election in which there 
are more candidates than available seats on the board. 

By contrast, the Proposal would not "result in" a contested director election. The 
Proposal would establish a mechanism by which expenses incured in connection with a short 
slate director contest would be reimbursed, provided certain requirements are satisfied. Most 
important, at least one of the candidates on the short slate must be elected by shareholders. 
Thus, the Proposal would not affect the director election at all but would reallocate costs after 
the fact for certain contests. The fact of the election contest would exist regardless of the 
Proposal. 

Moreover, the Proposal does not implicate the policy concerns that prompted the 
Commission's revisions to the Director Election Exclusion. When the Commission adopted 
last year's amendment, it said it was acting out of concern that shareholder proxy access 
proposals could result in circumvention of 
 the Commission's proxy rules relating to contested 
director elections. Specifically, the Commission asserted that the "numerous protections of the 
federal proxy rules are triggered only by the presence of a solicitation made in opposition to 

I Exchange Act Release No. 569 i 4 at pp. i 8- i 9 & n. 56 (Dec. 6, 2007). 
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another solicitation. Accordingly, were the election exclusion not available for proposals that 
would establish a process for the election of directors that circumvents the proxy disclosure 
rules, it would be possible for a person to wage an election contest without providing the 
disclosures required by the Commission's present rules governing such contests."2 

The Proposal would create no such risk. The Proposal contemplates that a proxy contest 
would be waged in the traditional way, with the dissident shareholder(s) using a separate proxy 
statement and card. Accordingly, the full panoply of the Commission's proxy rules would 
apply, including Rule l4a-12, which trggers disclosure of a wide varety of information about 
dissident director candidates and shareholder(s) sponsoring their candidacies. 

CA argues that the Proposal is nonetheless excludable because it would create financial 
pressures that could lead CA to put dissident candidates on CA's own proxy statement. In 
other words, CA argues that the impact of the Proposal is the same as the impact of a proxy 
access proposal, which last year's revision to the Director Election Exclusion was intended to 
allow companies to exclude. Such an indirect and purely speculative impact-and one that is 
solely within the control ofCA-does not bring the Proposal within the ambit of the Director 
Election Exclusion. As the language in the adopting release quoted above indicates, the 
changes to the Director Election Exclusion were intended to address a narow category of 
proposals, not to permit exclusion of a wide range of proposals based on companes' assertions 
regarding their possible impact. 

In sum, the Proposal would not result in a contested election of directors, nor would it 
implicate the disclosure concerns that led the Commission to amend the Director Election 
Exclusion. For those reasons, CA's request to exclude the Proposal in reliance on Rule 14a­
8(i)(8) should be denied. 

The Proposal Does Not Violate Delaware Law 

Next, CA claims that the Proposal violates the law of Delaware, where CA is 
incorporated. CA submits an opinion of Richards, Layton & Finger, P.A. ("RLF"), special 
Delaware counsel to CA, stating that the Proposal would impermissibly infringe on the CA 
board's management ofCA' s business and affairs, including the power to expend corporate 
fuds. 

As discussed more fully in the opinion of 
 Grant & Eisenhofer, P.A., special Delaware 
counsel to the Plan, which is attched as Exhibit A, the Proposal does not violate Delaware 
law. Delaware law confers broad authority on shareholders to adopt bylaws, provided they do 
not violate the certificate of incorporation or Delaware law. Delaware cours have upheld 

2 Exchange Act Release No. 56914, at pp. 5-6 (Dec. 6, 2007). 
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bylaws constraining the board's abilty to act, including with respect to the expenditure of 
corporate fuds. For example, Delaware cours have held that a bylaw may compel the board


to advance litigation costs to directors. 

Furher, the cases relied upon by RLF to the effect that reimbursements for contest 
expenses must be screened by the board to ensure that the contest involved matters of policy 
and not personal interests are inapposite here. Those cases were decided in the context of 
incumbent board members spending corporate fuds to defend against a proxy contest, which 
is unelated to the subject of the ProposaL. Moreover, the screening for non-policy-oriented 
contests is unecessar in light of the Proposal's requirement that one or more of the dissident 
candidates be elected in order to trigger reimbursement. Given the intensity of scrutiny and 
debate in director election contests, it is beyond dispute that a candidacy motivated solely by 
personal or pett concerns would not succeed in garering sufficient votes for election. 

Finally, RLF's arguments regarding the power of the board under section 141(a) of the 
Delaware General Corporation Law, including the power to expend corporate fuds, fail to 
take into account the broad power of shareholders to limit director conduct under Delaware 
law. In paricular, RLF's discussion of Delaware law misrepresents the effect ofUnisuper Ltd. 
v. News Corp., a 2005 case in which the cour disagreed with News Corp.'s argument that an 
agreement by the board not to enact a poison pil without shareholder approval was invalid 
because it impermissibly limited the board's power under section i 4 i (a). 3 The Unisuper cour 
stated: "Fiduciar duties exist in order to fill the gaps in the contractual relationship between 
shareholders and directors of the corporation. Fiduciar duties canot be used to silence 
shareholders and prevent them from specifying what the corporate contract is to say.,,4 The 
cour also emphasized that shareholders could adopt bylaws limiting directors' managerial 
power under section 141(a).5 

Because the Proposal does not violate Delaware law, exclusion in reliance on Rules l4a­
8(i)( I) and (i)(2) would be inappropriate. Accordingly, we ask that the Staff decline to grant 
relief to CA on this basis. 

The Proposal Would Not Conflct With Rule i 4a-7 

Finally, CA urges that the Proposal is excludable pursuant to Rule 14a-8(i)(3) because it 
violates one of 
 the Commission's other proxy rules. Specifically, CA claims that the Proposal 
violates Rule i 4a-7 by establishing a cost-shifting regime different from the one supplied by 
that Rule. Rule i 4a-7 requires a registrant, upon the request of any security holder, to (1) 
provide the securty holder with a list of holders of 
 the registrant's securities or (2) mail the 

3 2005 WL 3529317 (DeL. Ch. 2005). 
4 Id. at *8. 
5 Id. at *6. 
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securty holder's soliciting material to other securty holder's at the soliciting securty holder's 
expense. The registrant has the power to decide between these two options. 

Implicit in CA's argument is the notion that the cost-allocation scheme provided in Rule 
14a-7 is mandatory; otherwise, it would make no sense to speak of the Proposal "violating" 
that scheme. But that is simply not the case. Rule 14a-7 is not the exclusive mechansm for 
learing the identities of fellow shareholders and distributing soliciting material to them. 

Indeed, because Rule 14a-7 gives the company the option of mailing soliciting material without 
giving the soliciting shareholder the contact information needed to follow up by mail or phone, 
soliciting shareholders do not often use it.6 Instead, shareholders tur to state inspection


statutes, such as section 220 of 
 the Delaware General Corporation Law, that give shareholders 
the right to demand a shareholder list. 

The Commission has recognized that state inspection statutes supplement, and in many 
cases supplant, Rule 14a-7. In Exchange Act Release No. 29315, which 
 proposed changes to 
Rule 14a- 7, among other rules, the Commission stated, "Since the choice of whether to 
produce a list or mail under curent Rule i 4a-7 resides exclusively with the registrant, those 
security holders who wish to employ the list to conduct a personal solicitation normally must 
pursue in the cours any state statutory or common-law rights thereto." 

It is thus clear that the Commission does not intend for Rule i 4a-7 to serve as the sole 
means by which shareholders can distribute soliciting materiaL. As a result, the fact that Rule 
i 4a-7 imposes the cost of such distribution on the soliciting shareholder does not preclude 
companies from adopting a different cost allocation-such as the one urged in the Proposal-if 
they believe it would be beneficiaL.


The Staff 
 has rejected arguments similar to CA's in recent determinations. In Apache 
Corp.,? for example, the company argued that a proposal substantially similar to the Proposal 
could be excluded on Rule l4a-8(i)(3) grounds because the proposal violated Rule i 4a-7. The 
Staff did not concur with Apache. Similarly, in Ban of New York Co.. InC.,8 the Staff rejected 
the argument that a proposal much like the Proposal could be excluded pursuant to Rule 14a­
8(i)(3) because it conflcted with Rule 14a-7. 

For these reasons, we respectfully request that CA's request for relief be denied. 

* * * *


6 See Randall Thomas, "Improving Shareholder Monitoring and Corporate Management by Expanding 
Statutory Access to Information," 38 Arizona L. R. 33 i, 36 i (\ 996). 
7 Apache Corporation (publicly available Feb. 8, 2007). 
8 Bank of 
 New York Co.. Inc. (publicly available Feb. 28, 2006). 
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If you have any questions or need additional inormation, please do not hesitate to call me 
at (202) 429-1007. The Plan appreciates the opportty to be of assistance to the Staff in this 
matter. 

, 

Charles Jurgon' 

Plan Secretar 

CJ:jm 

cc: David B. Hars 
Sullvan & Cromwell LLP 
Fax # 212-558-3588 
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Re: Shareholder Proposal Submitted by American Federation of State,


County and Municipal Employees, Employees Pension Plan, for 
Inclusion in CA Inc.'s 2008 Proxy Statement 

Dear Gerald W. McEntee: 

You have requested our opinlOn as to whether the shareholder proposal (the 
"Proposal") submitted by the American Federation of State, County and Municipal 
Employees ("AFSCME"), Employees Pension Plan (the "Plan") to CA, Inc. ("CA" or the 
"Company"), a Delaware corporation, would be a proper action for shareholders under 
Delaware law and whether the proposed bylaw contained therein ("Proposed Bylaw") 
would, if adopted and implemented, violate Delaware law. As set forth below the


Proposal is a proper action for shareholders and the Proposed Bylaw, if enacted, would be 
permissible under Delaware law. 

You have furnished us with, and we have reviewed, copies of the Proposal and the 
supporting statement submitted to the Company, as well as a letter dated March 13, 2008, 
which accompanied your submission of the Proposal to the Company. We have also 
reviewed a letter from the Company dated April 18, 2008 to the Division of Corporation 
Finance (the "Division") of the U.S. Securities and Exchange Commission (the 
"Commission") stating that the Company intends to omit the Proposal from its proxy 
materials to be distributed in connection with the Company's 2008 anual meeting (the 
"Proxy Statement"). We have reviewed an opinion attached to the Company's letter from 
Richaràs, Layton, & Finger, P A ("RLF"), dated April 17, 2008 (the "RLF Opinion"), 
expressing the opinion that the Proposal is not a proper subject for stockholder action 



Gerald W. McEntee 
May 16, 2008 C£Page 2 of 13


Grant & Eisenhofer P.A.


and, if implemented, would violate Delaware General Corporation Law ("DGCL"). We 
have also reviewed the Company's Restated Certificate of Incorporation, as amended (the 
"Certificate of Incorporation") and the Company's Bylaws, as amended (the "Bylaws"), 
and such other documents as we deemed necessary and appropriate. We have assumed 
the conformity to the original documents of all documents submitted to us as copies and 
the authenticity of the originals of such documents. 

Summary Of The Proposal 

The Proposal (a copy of which is attached hereto as "Exhibit A") sets forth a 
bylaw to be voted on by shareholders pursuant to DGCL § 109. The Proposed Bylaw 
would require the Company, in certain limited circumstances, to reimburse the 
"reasonable expenses" incured by a shareholder or group of shareholders (the 
"Nominator") "in connection with nominating one or more candidates in a contested 
election of directors." If the Proposed Bylaw were enacted, the board of directors (the 
"Board") would be required to cause the Company to reimburse reasonable Nominator 
expenses if the following conditions are met: 

the directors to be elected is contested in thefewer than 50% of

. "(T)he election of 


election;" 

. "(O)ne or more candidates nominated by the Nominator are elected to the

corporation's board of directors;" and 

. (S)tockholders are not permitted to cumulate their votes for directors.


Furher, the Proposed Bylaw applies only prospectively and would not apply to 
elections held prior to the date the Proposed Bylaw was enacted. 

Summary Of Our Opinion 

CA's Delaware counsel misapplied Delaware law when arguing that the Proposal 
is not a proper subject for stockholder action. RLF argues that the Proposed Bylaw, if 
enacted, would violate Delaware law because it is inconsistent with the grant of authority 
to manage the affairs of the Corporation in DGCL § 141(a) and also is inconsistent with 
the Company's Certificate of Incorporation. As set forth below, the Proposed Bylaw is 
valid under Delaware law. 

DGCL § 141(a) states: "The business and affairs of every corporation organized 
under this chapter shall be managed by or under the director of a board of directors, 
except as may be otherwise provided in this chapter or in its certificate of incorporation." 
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RLF argues that the Proposed Bylaw would, if enacted, violate DGCL § 141(a) for the 
following two reasons: 

. The Proposed Bylaw would "vest() in the stockholders ofthe Company the ability 
to manage the Company...." RLF Opinion at 6. 

. The Proposed Bylaw would "require that the Board relinquish its power to 
determine what expenses should and should not be reimbursed to stockholders." 
RLF Opinion at 4. 

First, RLF's argument that the Proposed Bylaw would impermissibly vest power 
in stockholders is not correct. It is undisputed that under Delaware law shareholders have 

scope of this power is definedthe power to enact bylaws. See DGCL § 109(a). The 


broadly in DGCL § i 09(b), which states: 

Bylaws may contain any provision, not inconsistent with law or with the 
certificate of incorporation, relating to the business of the corporation, the 
conduct of its affairs, and its rights or powers or the rights or powers of its 
stockholders, directors, officers or employees. 

Delaware cours have held that it is entirely consistent with the grant of authority to 
directors in DGCL § 141(a) for bylaws to regulate the conduct of directors. See, e.g., 
Hollnger Intl., Inc. v. Black, 844 A.2d 1022, 1079 (DeL. Ch. 2004), aff'd 872 A.2d 559


(DeL. 2005) (Bylaws can "impose severe requirements on the conduct of a board" and 
may "pervasively and strictly regulate the process by which boards act" without runing 

the DGCL.); see also Unisuper Ltd v. News Corp., 2005 WL 3529317, at *6afoul of 


(DeL. Ch. 2005), appeal refused by, 906 A.2d 138 (DeL. 2006) ("(W)hen shareholders


exercise their right to vote in order to assert control over the business and affairs of the 
corporation the board must give way. This is because the board's power -- which is that 
of an agent's with regard to its principal -- derives from the shareholders, who are the 

power under Delaware law."). Accordingly, Delaware law recognizes 
stockholders' ability to enact bylaws such as the one contained in the ProposaL. 
ultimate holders of 


Second, bylaws may regulate how directors execute their fiduciary duties by 
constraining their ability to act. See Hollnger Int'!, Inc., 844 A.2d at 1080 ("(B)ylaws 
are generally thought of as having a hierarchical status greater than board resolutions, and 
that a board canot override a bylaw requirement by merely adopting a resolution."); see 
generally Gentile v. Singlepoint Fin., Inc., 787 A.2d 102, 106 (DeL. Ch. 2001), aff'd, 788 
A.2d 1 i i (DeL. 200 I) (holding that a bylaw may require a company to advance litigation 
costs to directors). As such, a bylaw requiring the company to reimburse reasonable


proxy expenses to Nominators in certain circumstances is proper under Delaware law. 
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Additionally, RLF argues that the Proposed Bylaw is inconsistent with the 
Certificate of Incorporation, which states: "The management of the business and the 
conduct of the affairs of the corporation shall be vested in its Board of Directors."


Aricle SEVENTH, Section (1) of the Certificate of Incorporation. This language closely 
tracks the language of DGCL § 141(a), which does not prohibit shareholders trom 
enacting the Proposed Bylaw. Because of the similar language, it would make little sense 
to construe the Certificate's grant of authority to directors more broadly than the grant of 
authority in DGCL § 141(a). Thus, because the Proposed Bylaw is consistent with 
DGCL § 14l(a), it is consistent with the Certificate ofIncorporation. 

Analvsis of the Proposal and Proposed Bvlaw 

Enacted, Would Be Valid Under Delaware GeneralI. The Proposed Bylaw, If 


Corporation Law 

A. A Bvlaw Requiring A Corporation To Expend Corporate Funds to 
Reimburse Successful Nominators Is Valid Under Delaware Law 

Delaware law is clear that bylaws may require corporations to expend funds in 
specific circumstances. For example, DGCL § 145(e) states: 

Expenses (including attorneys' fees) incurred by an officer or director in 
defending any civil, criminal, administrative or investigative action, suit or 
proceeding may be paid by the corporation in advance of the final 
disposition of such action, suit or proceeding upon receipt of an 
undertaking by or on behalf of such director or officer to repay such 
amount if it shall ultimately be determined that such person is not entitled 
to be indemnified by the corporation as authorized in this section. Such 
expenses (including attorneys' fees) incured by former directors and 
officers or other employees and agents may be so paid upon such terms 
and conditions, if any, as the corporation deems appropriate. 

Although the statute leaves the discretion of whether or not to advance legal fees to the 
company, Delaware courts have held that "a corporation can make the right to 
advancement of expenses mandatory, through a provision in its certificate of 
incorporation or bylaws." See Gentile, 787 A.2d at 106 (emphasis added). Furher, 
where "such a mandatory provision exists, the rights of potential recipients of such 
advancements wil be enforced as a contract." !d. 
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RLF, therefore, is simply mistaen in arguing that a provlslOn requirng a


corporation to pay the costs of proxy solicitation must be in the certificate of 
incorporation. See RLF Opinion at 3-4.1 Indeed, RLF concedes that it would be 
"absurd" to read DGCL § 14l(a) to preclude directors from entering into binding 
contracts such as loan agreements and golden parachutes. See RLF Opinion at 7 n.3. It 
is, however, no less absurd to read DGCL § 141(a) to prevent a company from 
maintaining a bylaw that similarly binds a company to make payment to certain 
Nominators. 

Contrar to RLF's argument (RLF Opinion at 3-4), cases where Delaware courts 
have held that a company canot reimburse directors for expenses incurred in promoting 
only personal issues are entirely irrelevant to the present dispute. For example, the court 
in Hall v. Trans-Lux Daylight Pictures Screen Corp., 171 A. 226, 227 (DeL. Ch. 1934)


held that incumbent directors could expend corporate fuds to inform stockholders of 
important policy matters, but not to entrench themselves. The court held: 

I quite agree with the proposition that if all that is at stake is the ambition 
of the "ins" to stay in, the corporation should not be called upon to pay for 
the expense of their campaign to persuade the voting stockholders to rally 
to their support. 

But if the so called "ins" are engaged in answering attacks against their re­
election because of a position they have taken upon some matter of 
important concern to the corporation, I am unable to see why they should 
not be permitted to make the same sort of expenditure from the corporate 
funds in defense of their offices as they would if their policy were under 
attack in a maner entirely disassociated from individuals. 

Id. at 229; see also Hibbert v. Hollywood Park, Inc., 457 A.2d 339, 345 (DeL. 1983) 
(holding that incumbent directors could be reimbursed for their proxy expenses in 
seeking their re-election because they had "substantive differences about corporate


policy" with competing directors). These cases are inapposite because the Proposed


Bylaw does not enable incumbent directors to use corporate funds to entrench 
themselves, rather it calls for reimbursement of funds spent by Nominators in a contested 
election only if their candidates are successfuL.


i Lehrman v. Cohen, 222 A.2d 800, 808 (DeL. 1966), cited in the RLF Opinion at 3, is inapposite because it 

merely holds that shareholders may amend the certificate of incorporation to define directors' duties. It 
does not speak to shareholders abilty to regulate corporate behavior through amending the bylaws. 
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RLF's argument that the Proposed Bylaw, if enacted, unlawflly would prevent 
directors from exercising their business judgment to stop reimbursement of shareholders 
who nominate candidates because of "personal disagreements or disputes that are not 
shared by stockholders generally" (see RLF Opinion at 5) is completely misplaced. As 
discussed below, bylaws - including bylaws enacted by shareholders - "may pervasively 
and strictly regulate the process by which boards act." Hollnger Intern., Inc. v_ Black, 
844 A.2d 1022, 1080 n. 136 (DeL. Ch. 2004), aff'd 872 A.2d 559 (DeL. 2005) (Bylaws can 
"impose severe requirements on the conduct of a board" and may "pervasively and


strictly regulate the process by which boards act" without ruing afoul of the DGCL.). 
That a bylaw may create guidelines within which directors may exercise their

law. 
discretionary authority, therefore, does not render the bylaw invalid as a matter of 


But furthermore, RLF's expressed concern is entirely misplaced. Under the 
Proposed Bylaw, Nominators would only be reimbursed if one of their candidates were 
elected by their fellow shareholders. Thus, there is no danger that corporate funds would 
be given to a Nominator who sponsors a candidate because of a personal grievance not 
relevant to the interests of other stockholders. As the court in Steinberg v. Adams, 90 F. 
Supp. 604, 607-08 (S.D.N.Y. 1950) (citied by RLF Opinion at 4,6) held: "I see no reason 
why the stockholders should not be free to reimburse those whose expenditures


succeeded in ridding a corporation of a policy frowned upon by a majority of the 
stockholders." Thus, the reimbursement contemplated in the Proposed Bylaw is entirely 
permissible under Delaware law. 

B. Shareholders May Regulate Board Action Through Enacting A Bylaw


Shareholders may enact a bylaw requiring reimbursement of election expenses for 
certain successful shareholder-nominated directors under the DGCL. "The power to 
make and amend the bylaws of a corporation has long been recognized as an inherent 
feature of the corporate structure." Frantz Mfg. Co. v. EAC Industries, 501 A.2d 401, 
407 (DeL. i 985).2 Under the DGCL, the shareholders are vested with the power to adopt 
bylaws, which power may be shared with the board of directors if the corporation's 

incorporation so provides. DGCL § 109(a) provides that:certificate of 


i The bylaws of a corporation are "the self-imposed rules and regulations deemed expedient for. . . (the) 

convenient functioning" of the corporation. Gow v. Consolidated Coppermines Corp., 165 A. 136, 140 
(DeL. Ch. 1933). Under Delaware law, bylaws are subordinate to the certificate of incorporation and 
statuory law, see Oberle v. Kirby, 592 A.2d 445,457-58 (DeL. 1991); Prickett v. American Steel and Pump 
Corp., 253 A.2d 86, 88 (DeL. Ch. 1969); State ex rei. Brumley v. Jessup & Moore Paper Co., 24 DeL. 379 
(1910); Gaskill v. Glady's Gelle Oil Co., 146 A. 337 (DeL. Ch. 1929), and must be reasonable in their 
application. Schnell v. Chris-Craft Industries, Inc., 285 A.2d 437 (DeL. 1971). 
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(a) The original or other bylaws of a corporation may be adopted,

amended or repealed by the incorporators, by the initial directors if they 
were named in the certificate of incorporation, or, before a corporation has 
received any payment for any of its stock, by its board of directors. After 
a corporation has received any payment for any of its stock, the power to 
adopt, amend or repeal bylaws shall be in the stockholders entitled to vote, 
or, in the case of a nonstock corporation, in its members entitled to vote; 

incorporation, 
confer the power to adopt, amend or repeal bylaws upon the directors or, 
provided, however, any corporation may, in its certificate of 


in the case of a nonstock corporation, upon its governing body by


whatever name designated. The fact that such power has been so 
conferred upon the directors or governing body, as the case may be, shall 
not divest the stockholders or members of the power, nor limit their power 
to adopt, amend or repeal bylaws. 

8 DeL.C. § 109(a). The only limitation on the subject matter of such bylaws is set forth in 
DGCL § 1 09(b), which states that: 

(b) The bylaws may contain any provision, not inconsistent with law or
with the certificate of incorporation, relating the business of the 
corporation, the conduct of its affairs, and its rights or powers or the 
rights or powers o/its stockholders, directors, officers or employees. 

8 DeL.C. § 109(b) (emphasis added).3 "The bylaws of a corporation are presumed to be 
valid, and the courts wil construe the bylaws in a manner consistent with the law rather 
than strike down the bylaws." Frantz Mfg. Co., 501 A.2d at 407. 

Shareholders broad power to enact bylaws was confirmed by Hollnger, 844 A.2d 
at 1080. In that case, the Court rejected an argument that shareholders could not adopt a 

3 Despite the plain language of DGCL § 109(b), RLF argues that shareholders' power to "adopt bylaws 

relating to the rights and powers of stockholders and directors" is limited only to procedural matters or in 
the alternative shareholders may only enact bylaws where other sections besides DGCL § i 09 give 
shareholders the right to enact bylaws. See RLF Opinion at 3-4 n. i. This analysis is fatally flawed. The 
first interpretation adds, without citation to case law, a limitation on substantive shareholder-enacted


bylaws not on the face of DGCL § 109. The alternative interpretation would render DGCL § 109's broad 
language to enact bylaws entirely superfluous as it would require shareholders to look to other provisions 
of the DGCL to specify permissible bylaws. See Keeler v. Harford Mut. Ins. Co., 672 A.2d 1012, 
10 i 6 (De:' 1996) ("In determining legislative intent in this case, we find it important to give effect to the 
whole statute, and leave no part superfluous."). 



Gerald W. McEntee 
May 16, 2008 
Page 8 of 13 CE. 

Grant & Eisenhofer P.A.


bylaw abolishing a committee created by the board of directors because that power was 
reserved to the board by DGCL §141. Id. at 1078-81. Specifically, the Court noted that 

(s)tockholders are invested by § 109 with a statutory right to adopt bylaws. 
By its plain terms, § 109 provides stockholders with a broad right to adopt 
bylaws "relating to the business of the corporation, the conduct of its 
affairs, and its rights or powers or the rights or powers of its stockholders, 
directors, officers or employees." This grant of authority is subject to the 
limitation that the bylaws may not conflct with law or the certificate of 
incorporation. 

* * *


In Frantz Manufacturing Co. v. EAC Industries, (501 A.2d 401 
(DeL. I 985)), the Delaware Supreme Cour made clear that bylaws could 
impose severe requirements on the conduct of a board without running


afoul of the DGCL. In Frantz, a majority stockholder implemented


bylaw-amendments when it feared that the incumbent board would divest 
it of its voting power. The amendments required, among other things, that 
there be unanimous attendance and board approval for any board action, 
and unanimous ratification of any committee action. The Supreme Court 
found that the bylaws were consistent with the terms of the DGCL. 

844 A.2d at 1078-80. 

The court also expressly rejected the exact argument put forth by RLF in this case 
(that the Proposal impermissibly vests to shareholders power conferred upon the board 
pursuant to DGCL § 141(a)), stating: 

For similar reasons, I reject International's argument that that provision in 
the Bylaw Amendments impermissibly interferes with the board's 
authority under § 141(a) to manage the business and affairs of the 
corporation. Sections 109 and 141, taken in totality, and read in light of 
Frantz, make clear that bylaws may pervasively and strictly regulate the 
process by which boards act, subject to the constraints of equity. 

Id. at 1080 n. 136 (emphasis supplied).4 Thus, bylaws may regulate director conduct and 
not run afoul ofDGCL § 141(a). 

4 RLF does not, nor can it, argue that the Proposed Bylaw is inequitable. 
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The cases cited by RLF are completely inapposite and stad simply for the 
proposition that directors may not abdicate their fiduciar duties owed to shareholders. 
In Quickturn Design Sys. v. Shapiro, 721 A.2d 1281, 1289-90 (DeL. I 998) (cited by RLF 
Opinion at 6), for example, the court held that directors could not amend a poison pil in a 
maner that disabled future directors' abilty to redeem it for six months. The Court held 
that the poison pil amendment would impermissibly "prevent(l a newly elected board of 
directors from completely discharging its fiduciary duties." Thus, the board would cause 
future directors to abdicate their fiduciary duty. Similarly, in Abercrombie v. Davies, 
123 A.2d 893, 897 (DeL. Ch. I 956) (cited by RLF Opinion at 6), the cour invalidated an 
agreement between a number of directors and a number of stockholders of a corporation 
in which the directors who were party to the contract agreed to always vote similarly on 
issues. In that case, the court held that directors had contracted to vote in a specified


judgment." ld. at 899. 
Cases addressing situations where directors improperly abdicate their fiduciary duties 
have nothing to do with whether shareholders may enact bylaws that regulate the conduct 
of the corporations they own. . 

manner even though such vote may be "contrary to their own best 


This distinction is ilustrated by News Corp., 2005 WL 3529317 at *6-8. In that 
case, the defendants argued that a contract with shareholders was invalid because the


board agreed not to enact a poison pil for successive one year terms without shareholder 
approvaL. The defendants argued that the contract was "inconsistent with the general 
grant of managerial authority to the board in Section 141(a)." ld. at *6. The cour 
disagreed, holding that allowing shareholders to vote on corporate matters was not a 

managerial authority inconsistent with DGCL § 141(a):delegation of 


Delaware's corporation law vests managerial power in the board of


directors because it is not feasible for shareholders, the owners of the 
corporation, to exercise day-to-day power over the company's business 
and affairs. Nonetheless, when shareholders exercise their right to vote in 
order to assert control over the business and affairs of the corporation the 
board must give way. This is because the board's power-which is that of 
an agent's with regard to its principal - derives from the shareholders, 

power under Delaware law.who are the ultimate holders of 


ld. at *6 (emphasis added). Because of this relationship, akin to that between an agent 
and principal, directors canot use the grant of managerial power in DGCL § 141(a) to 
silence shareholders. The cour in News Corp. held: 

Fiduciar duties exist in order to fill the gaps in the contractual


relationship between shareholders and directors of the corporation. 
Fiduciary duties cannot be used to silence shareholders and prevent


them from specifying what the corporate contract is to say. 
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Shareholders should be permitted to fill a particular gap in the corporate 
contract if they wish to fill it. This point can be made by reference to 
principles of agency law: Agents frequently have to act in situations where 
they do not know exactly how their principal would like them to act. In 
such situations, the law says the agent must act in the best interest of the 
principaL. Where the principal wishes to make known to the agent exactly 
which actions the principal wishes to be taken, the agent canot refuse to 
listen on the grounds that this is not in the best interest of the principaL. 

¡d. at *8 (emphasis added).5 

Additionally, the court in News Corp. held that a shareholder-enacted bylaw was 
an appropriate means for shareholders to exert control over the company. The court held: 
nOf course, the board of directors' managerial power is not unlimited .... IT/he


Delaware General Corporations Law vests shareholders with the power to adopt, 
amend or repeal bylaws relating to the business of the corporation and the conduct of 
its affairs." !d. at *6 (emphasis added).6 

The RLF Opinion wholly ignores case law that construes the language of DGCL § 
i 09 broadly to enable shareholders to regulate director conduct through enacting bylaws. 
Instead, RLF cites cases for the unremarkable proposition that generally DGCL § 141(a) 
vests power in directors to manage the affairs of the corporation. The cases cited by 

5 In Citigroup Inc., SEC No-Action Letter, 2006 WL 568681 (March 02, 2006) the Division refused to 

grant the company's request for no action relief on a similar proposal requesting that the board adopt a 
bylaw that required, in certain circumstances, that the company reimburse shareholders who nominate a 
director in a contested election. The Division did not agree with Citigroup's argument that enacting the


recommended bylaw would violate Delaware law. RLF, however, cites Pennzoil Co., SEC No-Action 
Letter, 1993 WL 52187 (Feb. 24, 1993), for the proposition that the Division has concurred with a company 
that argued that "stockholders cannot, by a requested amendment, lawfully require the board of directors to 
expend corporate funds." RLF Opinion at 9 n.4. In Pennzoil Co. the disputed proposed bylaw gave


authority to a shareholder-elected committee to expend corporate funds to monitor the board of directors. 
However, the Division's decision in that instance was made prior News Corp. and Hollnger, Delaware 
decisions that furter iluminated the relationship between directors and stockholders.


6 RLF attempts to distinguish News Corp. from the present dispute by arguing that News Corp. was a "case 

of the board agreeing with stockholders (on) what is advisable and in the best interest of the 
corporation...." The RLF Opinion at 7 n.3. The argument is absurd. In News Corp., there was a 
disagreement between stockholders who wished to submit a poison pil for a shareholder vote and the board 
which did not. See News Corp., 2005 WL 3529317, at *6. The court held that enabling shareholders to 
vote collectively to decide whether to extend a poison pil did not conflct with DGCL § 141(a). Id. Thus, 
the corporation had to abide with the shareholder collective decision, even if directors, in their business 
judgment, disagreed with it. 
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RLF, however, simply do not address the issue presented here: whether shareholders, 
acting collectively, may enact a bylaw regulating how directors fulfill their fiduciary 

Aronson v. Lewis, 473 A.2d 805, 81 i (DeL. 1984)duty. See RLF Opinion at 6-7 (quoting 


(holding that shareholder bringing derivative suit did not allege that demand was
excused); McMulln v. Beran, 765 A.2d 910, 916 (DeL. 2000) (holding plaintiff 
adequately pled that the directors breached their fiduciary duties to minority shareholders 
in sellng the company to a third pary); Maldonado v. Flynn, 413 A.2d 1251, 1255 (DeL.


Ch. i 980), rev'd sub nom., Zapata Corp. v. Maldonado, 430 A.2d 779 (DeL. 1981) 
(holding that board could not compel dismissal of a derivative lawsuit brought by a 
shareholder after it refused demand); Norte & Co. v. Manor Healthcare Corp., 1985 WL 
44684, at *3 (DeL. Ch. 1985) (holding "convertible debenture holders may not state a 
claim for breach of fiduciar duty"). These cases are simply not contrary to News Corp., 
Hollnger and Frantz, which hold that shareholders have broad power to enact bylaws 
that dictate how directors execute their fiduciary duties.7 

Furher, RLF's reliance on Paramount Commc 'ns, Inc. v. Time Inc., 1989 WL 
79880, at *30 (DeL. Ch. 1989), aff'd, 571 A.2d 1140 (DeL. 1980), is also misplaced. In 
that case, the Court held that a board may maintain a poison pil, even if a majority of 
shareholders wished to tender their shares. This has nothing to do with whether bylaws 
can regulate the process by which a corporation's directors expend corporate funds.s 

7 Similarly, RLF's citations to cases holding that directors have authority to expend corporate funds are 

inapposite because these cases, also, simply do not discuss the issue of how shareholder-enacted bylaws 
may regulate director conduct. See RLF Opinion at 8 (quoting Wilderman v. Wilderman, 315 A.2d 610 
(DeL. Ch. 1974) (holding that unless board authorized compensation to an offcer, the offcer had to argue


that such payment was allowable under "the theory of quantum meruit" to retain such payment); Lewis v. 
Hirch, 1994 WL 26355 I, at *3 (DeL. Ch. June I, i 994) (approving settlement concerning excessive 
compensation over objection) ("Excessive compensation claims are diffcult to prove at trial, largely 
because executive compensation is a matter ordinarily left to the business judgment of a company's board 
of directors."); Alessi v_ Beracha, 849 A.2d 939, 943 (DeL. Ch. 2004) (holding that it was a reasonable 
inference that directors knew about a company stock buy back program because DGCL § 141(a) created a 
duty for directors to manage the affairs ofthe corporation); UlS, Inc. v. Walbro Corp., 1987 WL 18108, at 
*2 (DeL. Ch. Oct. 6, 2987) (holding that the court would not freeze proceeds from issuance of preferred 
stock pending litigation because the court would not interfere with the directors' abilty to control company 
funds). It is undisputed that DGCL § 141(a) gives directors authority to decide how to expend corporate 
assets consistent with their fiduciar duties, however, the above cases do not shed light on the issue of 
whether shareholder-adopted bylaws may regulate director conduct. 

8 At best for the Company, a recent Delaware decision has held the exact extent to which shareholders may 

regulate director conduct was "unsettled." See Bebchuk v. CA, Inc., 902 A.2d 737, 745 (DeL. Ch. 2006). 
The Division has repeatedly refused to issue no action relief based on unsettled issues of state law. See, 

'i, Inc., SEC No-Action Letter, 1997 WL 219918 (Apr. 28, 1997) ("The staff notes in 
particular that whether the proposal is an appropriate matter for shareholder action appears to be an 
e.g., PLM Intern 
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II. The Proposed Bylaw Is Consistent With the Certificate of Incorporation 

RLF argues that the Proposed Bylaw is inconsistent with the Certificate of 
Incorporation, which states: "The management of the business and the conduct of the 
affairs of the corporation shall be vested in its Board of Directors." Article SEVENTH, 
Section (1) of the Certificate of Incorporation. Bylaws that conflct with the Certificate 
of Incorporation are not enforceable. See Kirby v. Kirby, 1987 WL 14862, at *2 (DeL. 
Ch. 1997) ("The validity of the amended bylaw turns, in par, upon whether it conflcts 
with the certificate of incorporation."). However, "the Cour should attempt to reconcile 
the amended bylaw with the certificate." Id at 3. 

In arguing that the Proposed Bylaw is inconsistent with the Certificate of 
Incorporation, the RLF Opinion states: "Aricle SEVENTH, Section (1) of the Certificate 
of Incorporation evidences the apparent intent of the drafters thereof to require 
restrictions on the Board's substantive power to manage the Company to be set forth in 
an amendment to the Certificate of Incorporation, which requires prior approval of the 
Board and stockholders." RLF Opinion at 9. Thus, RLF argues the Proposed Bylaw 

would "frustrate the 'overall structure' of the Company. . . by restricting the Board's 
the Company" Id. at 9-10.ability to freely manage the affairs of 


However, the language of Article SEVENTH, Section (1) closely tracks the grant 
of directorial authority under DGCL § 141(a). As set forth above, that grant prevents 
directors from ceding their fiduciary duties to third paries, but does not prevent


shareholders from "fill(ing) a paricular gap in the corporate contract if they wish to fill 
it." News Corp., 2005 WL 3529317, at *8. There is simply nothing on the face of the 
Certificate of Incorporation that suggests the drafters intended that Article SEVENTH, 
Section (I) was meant to deprive shareholders of this power. As such, the Proposed 
Bylaw is entirely consistent with the Certificate of Incorporation. Furhermore, to the 
extent that RLF is arguing that Article SEVENTH somehow restricts the ability of 
shareholders to adopt bylaws that are permitted under Delaware law, RLF would be 
mistaken. Shareholders' right to adopt bylaws is vested through statute (DGCL § 109), 
and canot be eliminated through a provision in a company's certificate of incorporation. 
See DGCL § 109(a) ("After a corporation has received any payment for any of its stock, 
the power to adopt, amend or repeal bylaws shall be in the stockholders entitled to 
vote....") (emphasis added); Siegman v. Tri-Star Pictures, Inc., 1989 WL 48746, at *6 
(DeL. Ch. i 989) (holding that Delaware law "authorizes provisions in a certificate of 

the corporation,incorporation '... creating, defining, limiting and regulating the powers of 


unsettled point of Delaware law. Accordingly, the Division is unable to conclude that rule 14a-8(c)(\) may 
be relied upon as a basis for excluding that proposal from the Company's proxy materials"). 
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the directors, and the stockholders ... if such provisions are not contrary to the laws 0/ 
this State.'" (emphasis added) (quoting DGCL § 102(b)(1)). 

CONCLUSION 

Based upon the foregoing, it is clear that the Proposed Bylaw, if adopted and 
implemented, would not be in violation of Delaware law, and that a Delaware cour 
would conclude that such an amendment, requested by the vote of a majority of


shareholders, is valid. Accordingly, we do not believe that there is any basis for CA to 
exclude the Proposal from its Proxy Statement under Rule 14a-8(i)(2). Similarly, it is our 
opinion that the Proposal would be a proper subject for action by shareholders at CA's 
anual meeting of shareholders, and that therefore, there is no basis for CA to exclude the 
Proposal from its Proxy Statement under Rule 14a-8(i)(I). 

This opinion is furnished to you solely for your benefit in connection with the


Proposal and is not to be used or relied upon by any person without our express written 
permission; provided that we hereby consent to your furnishing a copy of this opinion to 
the Staff of the Division of Corporate Finance of the u.s. Securities and Exchange


Commission in connection with a no-action request with respect to the ProposaL. 

Sincerely,~~t~ 
GRANT & EISENHOFER, P.A. 
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Securties and Exchage Commssion, 
Ofce of Chef Counsel, 

Division of Corpraon Fince, 
100 F Strt, N.E.,


Washigton, DC 20549. 

Re: CA, Inc. - Request Under Rule 14a-8 to 
Exclude Stokholder Prposa by AFSCME 

Laes and Gentlemen:


On beha of CA, Inc., I am repondig to the lettr frm AFSCM, date 
May 21,2008, oppsing CA's reuest to exclude AFCM's stockholder proposal frm 
CA's proxy stament for its 2008 anual meetig. In my prior lettr, da Apri 
 18, 
2008, I explaied the reons why CA believes the proposa should be exclude under


Rule 14a-8. Al of 
 those reons rema vald, and the AFCME lettr simply posits 
contr arguents th do not ads the key concerns raise by CA. Two of thes


concerns ar of parcuar importce and should be undersore. 

Includi Dir Cadidate in CA's Prxy Statements


As descbe in my Apri 
 lett, the AFCME proposal would cre 
ficial incentives for CA to include futu stockholder nomions for ditor in CA' s 
proxy statements, thereby reultig in more election contets being waged in the


Company's own proxy staments. AFSCME simply dismisse ths point, without 
adssing the pratical implicaons of its proposal. CA and its stockholders, however,


wil have to live with the pratical consequence and CA contiues to believe they ar 
re. 

As the Commssion ma clear when it amended the language of the 
ditor exclusion in Rule 14a-81ast Decmber, the exclusion is not lite solely to
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proposas tht would reult in the inclusion of a ditor candida in the curnt yea's 
proxy, but to al proposas th ar lily to have ths result in futu yea. AFCM 
argus tht the rent amendments to the ditor exclusion were intended to addrs only


a "narw category" of proposal, but on the contr the amendments were intende to 
make clea that the exclusion applies to al proposas that would reult in a contete 
elecon, either in the curnt year or any futu 
 yea, includig proposals to estalish 
prurs having ths result. If anytg, the amendments ma it clea that the

exclusion is intende to be broad enough to cover al prour of ths kid.


Restrctg Boa Authority Under Delawar Law


As sta in the opinon of 
 Richa, Layton & Finger, P.A. ("RL'), 
which was atthed to my Apri 1 8 lettr, Delawar law rerves to the board of ditors


the authority to spend corpra fuds on reimburement of proxy-solicitaon expenses. 
AFSCME dos not refute ths fudaenta point and merely rases tagential points in 
opposition. As note in the RL opinon, the Delawar cour have permtt companes 
to reimbur proxy solicitation expenss where the contest involved signcant policy 
issues raer th persnal dispute or disagrments. AFCM assert that there is litte 
ren to worr abut deprivig the CA board of its authority to approve such


reimburment, however, beause it is "beyond dipute" that contests in which at leat 
one dissident cadida is electe would not involve personal disagrments or 
dispute. A blanet asserton of ths ty is hardly "beyond dispute".


Morever, AFSCME ignores the 1993 Pennoil no-action lettr cite in 
my prior lettr (see note 10). In Pennoil, the Sta permtt a company to exclude a 
stokholder proposa to adopt a by-law tht would have reui expense reimburement, 
bas on an opinon ofRL tht adoptig such a by-law without boar approval was


inconsistent with Section 141(a) of 
 the Delawar Genera Corpraon Law ("DGL"). 
The basis for excludig that proposa under Delawar law applies equaly to the 
AFSCME proposa and was long ago acpte by the Sta. . AFSCME ha provide no 

rens why tht position should now be rejecte. 

AFSCME and the supportg opinon it provide rely heavily on the 
asserton that stokholders may adopt by-laws that reguat the boar's conduct, and that


ths in tu permts them to adopt a by-law that mandas reimburement of proxy­
solicitaon expenss without the boar mag any determaton as to the 
appropriateness of using corprate fuds for that purse. For ths asserton, AFSCME
and its counl cite a footnote in a desion of the Delawar Chancery Cour statig 
tht by-laws "may pervasively and strctly reguate the process by which boar act, 
subject to constrts of equity" (emphais aded).l However, ths and anothr cae 

See page 8 of the opinon of 
 Grt & Eisenofer P.A. atthed to AFCM's May 
21 lettr, quotig Hollinger Intern, Inc. v. Blak, 84 A.2d 1022, 1080 n.136 
(Dl. Ch. 200), affd 872 A.2d 559 (Dl. 2(05).
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cite by AFSCME and its counel involved situations where stokholders were regulatig 
the process by which the boar acted (e.g., ablishig a boar-cr commtt or 
reuig unanous boar approval of boar actions) but not the discretion of the board 
to make a determtion. The by-law change that AFSCME proposes would not simply


regute the maer in which the CA boar might review and approve or disapprove


reimburment of proxy-solicitation expenses; rather, the by-law would wholly eliat


the boar's disction to consider and determe whether it was in the bet interests of the 
Company and the stokholders to reimbur such expenss in any parcular cas. The


ca cite by AFCME and its counl do not contrct the fudaenta point ma in 
the RL opinon and my lettr of Apr 
 18, namely, tht a by-law adopte by stokholders 
without board approval and without authorion in the certcate of incorpration may


not elite the boar's discretion concerng the use of corprate fuds to pay proxy­


solicitaon expenss. 

The AFSCME lettr, and its supportg opinon, also place grt weight 
on the fact that Delawar corprations can be compelled under their by-laws to advance 
legal fees to ditors and offcers, but ths is not relevant to our issue. Advancement 
of legal fee for ditors and offcers is expresly authoried by Section 145(e) of the 

DGL, whie there is no statory mada for reimburement of proxy-solicitation 
expenses. Thus, the reference to advancement of legal fees prvides no support for 
AFSCME's arguent that by-laws may also compel reimburment of proxy-solicitaon 
expense without boar approval. If anytng, it suggests the opposite: absent express 
statory authority, a by-law compellg expens reimburement nee to be authorize 
by the boar or in the certcat of incorpration. ..........


If you have any questions abut CA's reuest for relief, pleae do not 
hesitate to contat me at 212-558-3882. 

cc: Kenneth V. Handa

Exective Vice Prsident and Corprae Secreta 
CA, Inc. 

Chales Jurgonis 
Secreta

AFCME Employee Pension Plan
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