
 
        February 11, 2022 
  
Michael Brown 
Fenwick & West LLP 
 
Re: DexCom, Inc. (the “Company”) 

Incoming letter dated February 10, 2022 
 
Dear Mr. Brown: 
 

This letter is in regard to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by Myra K. Young (the 
“Proponent”) for inclusion in the Company’s proxy materials for its upcoming annual 
meeting of security holders.  Your letter indicates that the Proponent has withdrawn the 
Proposal and that the Company therefore withdraws its January 14, 2022 request for a no-
action letter from the Division.  Because the matter is now moot, we will have no further 
comment.  
 

Copies of all of the correspondence related to this matter will be made available 
on our website at https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-
action.  
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  John Chevedden 



 
MICHAEL BROWN 
MBROWN@FENWICK.COM  |  (415) 875-2432 

January 14, 2022 

 

 

BY EMAIL (shareholderproposals@sec.gov) 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. Washington, DC 20549 

RE: DexCom, Inc. 2022 Annual Meeting of Stockholders: Omission of Stockholder Proposal of Myra K. Young 

Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 1934, as amended (the 
“Exchange Act”), we are writing on behalf of our client, DexCom, Inc., a Delaware corporation (the “Company”), to 
request that the Staff of the Division of Corporation Finance (the “Staff”) of the U.S. Securities and Exchange 
Commission (the “Commission”) concur with the Company’s view that, for the reasons stated below, it may exclude 
the stockholder proposal and supporting statement (the “Proposal”) submitted by Myra K. Young (the “Proponent”) 
from the proxy materials to be distributed by the Company in connection with its 2022 annual meeting of stockholders 
(the “2022 proxy materials”).   

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”), we are emailing 
this letter and its attachments to the Staff at shareholderproposals@sec.gov. In accordance with Rule 14a-8(j) 
promulgated under the Exchange Act, we are simultaneously sending a copy of this letter and its attachments to the 
Proponent and John Chevedden, the Proponent’s agent, as notice of the Company’s intent to omit the Proposal from 
the 2022 proxy materials. 

Rule 14a-8(k) promulgated under the Exchange Act and Section E of SLB 14D both provide that stockholder 
proponents are required to send companies a copy of any correspondence that the stockholder proponents elect to 
submit to the Commission or the Staff. Accordingly, we are taking this opportunity to remind the Proponent that if the 
Proponent submits correspondence to the Commission or the Staff with respect to the Proposal, a copy of that 
correspondence should concurrently be furnished to the Company. This submission is being made no later than 80 
calendar days before the Company intends to file the 2022 proxy materials with the Commission.   

I. The Proposal  

The Company received a proposal on December 5, 2021 (the “Initial Proposal”), via email from the 
Proponent and accompanied by a cover letter from the Proponent.  On December 10, 2021, the Company 
received an email from the Proponent including a letter from TD Ameritrade, dated December 10, 2021, 
verifying the Proponent’s continuous ownership of at least the requisite amount of stock for at least the 
requisite period (the “Broker Letter”). On December 17, 2021, the Company replied to the Proponent, 
explaining that the Initial Proposal was deficient under question 3 of Rule 14a-8 promulgated under the 
Exchange Act because it contained two different proposals. On December 17, 2021, the Company received, 
via email from the Proponent, the Proposal, which was revised to address the deficiency noted by the 
Company. Copies of the Initial Proposal, the Proposal, the cover letter, the Broker Letter and related 
correspondence are each attached hereto as Exhibit A. 

FENWICK 555 California Street 
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The text of the resolution contained in the Proposal is set forth below: 

“Resolved: Shareholders of DexCom Inc (“Company”) request our Board of directors take the steps 
necessary to enable shareholders, without limits on group size, to aggregate their shares to equal 3% 
of our stock owned continuously for 3-years to enable shareholder proxy access with the following 
essential provisions: 

Nominating shareholders and unlimited groups of shareholders must have owned at least 
3% of the Company’s outstanding shares of common stock continuously for a period of at 
least 3-years.  

The most essential feature requested is that shareholders forming a nominating group not be limited 
with regard to the number in a nominating group, allowing employee owners to combine with 
activist funds to nominate candidates.” 

II. Basis for Exclusion of the Proposal 

We hereby respectfully request that the Staff concur in the Company’s view that it may exclude the Proposal 
from the 2022 proxy materials pursuant to Rule 14a-8(i)(10) promulgated under the Exchange Act because 
the Company has substantially implemented the Proposal. 

Specifically, on May 21, 2021, the Board of Directors of the Company (the “Board”) amended and restated 
the Company’s bylaws (as amended and restated, the “Amended and Restated Bylaws”) to, among other 
things, adopt a new proxy access provision (the “Proxy Access Provision”).  As set forth in Section 1.12 of 
Article I of the Amended and Restated Bylaws, the Proxy Access Provision permits a stockholder, or a group 
of up to 20 stockholders, owning 3% or more of the Company’s outstanding common stock continuously for 
at least three years, to nominate and include in the Company’s annual meeting proxy materials director 
candidates constituting up to the greater of two individuals or 20% of the Board, provided that the 
stockholder(s) and the nominee(s) satisfy the requirements specified in the Amended and Restated Bylaws.  
The Amended and Restated Bylaws are attached hereto as Exhibit B. 

The Company believes the Proxy Access Provision satisfies the Proposal’s essential objective of providing 
the Company’s stockholders with a meaningful proxy access right.  Therefore, the Company believes that it 
may exclude the Proposal pursuant to Rule 14a-8(i)(10) on the basis that the Proxy Access Provision 
substantially implemented the Proposal. 

III. Legal Analysis 

A. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(10) Because the Company Has Already 
Substantially Implemented the Proposal 

Rule 14a-8(i)(10) permits a company to exclude a stockholder proposal if the company has already 
substantially implemented the proposal.  The Commission adopted the “substantially implemented” standard 
in 1983 after determining that the “previous formalistic application” of the rule defeated its purpose, which 
is to “avoid the possibility of shareholders having to consider matters which already have been favorably 
acted upon by the management.”  See Exchange Act Release No. 34-20091 (Aug. 16, 1983) (the “1983 
Release”); Exchange Act Release No. 34-12598 (July 7, 1976).  Accordingly, the actions requested by a 
proposal need not be “fully effected” provided that they have been “substantially implemented” by the 
company.  See the 1983 Release.  

Applying this standard, the Staff has consistently permitted the exclusion of a proposal under Rule 14a-
8(i)(10) when it has determined that the Company’s policies, practices and procedures or public disclosures 
compare favorably with the guidelines of the proposal.  See, e.g., JPMorgan Chase & Co. (Mar. 9, 2021)*; 
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AbbVie Inc. (Mar. 2, 2021)*; Devon Energy Corp. (Apr. 1, 2020)*; Johnson & Johnson (Jan. 31, 2020)*; 
Pfizer Inc. (Jan. 31, 2020)*; The Allstate Corp. (Mar. 15, 2019); Johnson & Johnson (Feb. 6, 2019); United 
Cont’l Holdings, Inc. (Apr. 13, 2018); eBay Inc. (Mar. 29, 2018); Kewaunee Scientific Corp. (May 31, 2017); 
Wal-Mart Stores, Inc. (Mar. 16, 2017); Dominion Resources, Inc. (Feb. 9, 2016); Ryder System, Inc. (Feb. 
11, 2015).    

In particular, the Staff has permitted exclusion under Rule 14a-8(i)(10), even if the proposal has not been 
implemented exactly as proposed by the stockholder proponent, where a company has satisfied the essential 
objective of the proposal.  See, e.g., AGL Resources Inc. (Jan. 23, 2015, recon. granted, Mar. 5, 2015) 
(permitting exclusion under Rule 14a-8(i)(10) of a proposal seeking to grant holders of 25% of the company’s 
outstanding shares the power to call a special meeting where the board approved, and undertook to submit 
for shareholder approval, an amendment to the articles of incorporation to grant shareholders holding for 
at least one year 25% of the outstanding shares the power to call a special meeting); Textron, Inc. (Jan. 21, 
2010) (permitting exclusion under Rule 14a-8(i)(10) of a proposal requesting immediate board 
declassification where the board submitted a phased-in declassification proposal for shareholder approval); 
Hewlett-Packard Co. (Dec. 11, 2007) (permitting exclusion under Rule 14a-8(i)(10) of a proposal requesting 
the ability for shareholders to call special meetings where the board had proposed a bylaw amendment 
allowing shareholders to call a special meeting unless the business to be proposed at that meeting recently 
had been, or soon would be, addressed at an annual meeting). 

B. The Essential Objective of Proposals Asking the Board to Adopt Proxy Access 

The Staff consistently has permitted exclusion under Rule 14a-8(i)(10) of a stockholder proposal 
asking the board of directors to provide stockholders with proxy access with procedures and criteria set forth 
in the proposal where the company “adopted a proxy access bylaw that addresse[d] the proposal’s essential 
objective.” See, e.g., PetMed Express, Inc. (Apr. 14, 2020)*; Upwork Inc. (Apr. 1, 2020)*; CDW Corp. (Feb. 
25, 2020)*; Kaman Corp. (Jan. 16, 2020)*; Delta Air Lines, Inc. (Mar. 12, 2018); Assembly Biosciences, 
Inc. (Feb. 26, 2018); HCA Healthcare, Inc. (Jan. 23, 2018); JetBlue Airways Corp. (Jan. 23, 2018); Welbilt, 
Inc. (Jan. 17, 2018); Northern Trust Corp. (Dec. 28, 2017); Marriott Int’l, Inc. (Jan. 10, 2017, recon. granted 
Feb. 27, 2017); AutoNation, Inc. (Dec. 30, 2016); Cisco Systems, Inc. (Sept. 27, 2016); WD-40 Co. (Sept. 
27, 2016); Oracle Corp. (Aug. 11, 2016); Cardinal Health, Inc. (July 20, 2016); Leidos Holdings, Inc. (May 
4, 2016); Equinix, Inc. (Apr. 7, 2016); Amphenol Corp. (Mar. 8, 2016, recon. granted Mar. 29, 2016); 
Omnicom Group Inc. (Mar. 22, 2016); General Motors Co. (Mar. 21, 2016); Quest Diagnostics Inc. (Mar. 
17, 2016); Chemed Corp. (Mar. 9, 2016); Eastman Chemical Co. (Mar. 9, 2016); Newell Rubbermaid Inc. 
(Mar. 9, 2016); Amazon.com, Inc. (Mar. 3, 2016); Anthem, Inc. (Mar. 3, 2016); Fluor Corp. (Mar. 3, 2016); 
Int’l Paper Co. (Mar. 3, 2016); ITT Corp. (Mar. 3, 2016); McGraw Hill Financial, Inc. (Mar. 3, 2016); 
PG&E Corp. (March 3, 2016); Public Service Enterprise Group Inc. (Mar. 3, 2016); Sempra Energy (Mar. 
3, 2016); Xylem Inc. (Mar. 3, 2016); The Wendy’s Co. (Mar. 2, 2016); Reliance Steel & Aluminum Co. (Feb. 
26, 2016); United Continental Holdings, Inc. (Feb. 26, 2016); Alaska Air Group, Inc. (Feb. 12, 2016); Baxter 
Int’l Inc. (Feb. 12, 2016); Capital One Financial Corp. (Feb. 12, 2016); Cognizant Technology Solutions 
Corp. (Feb. 12, 2016); The Dun & Bradstreet Corp. (Feb. 12, 2016); General Dynamics Corp. (Feb. 12, 
2016); Huntington Ingalls Industries, Inc. (Feb. 12, 2016); Illinois Tool Works, Inc. (Feb. 12, 2016); 
Northrop Grumman Corp. (Feb. 12, 2016); PPG Industries, Inc. (Feb. 12, 2016); Science Applications Int’l 
Corp. (Feb. 12, 2016); Target Corp. (Feb. 12, 2016); Time Warner, Inc. (Feb. 12, 2016); UnitedHealth 
Group, Inc. (Feb. 12, 2016); The Western Union Co. (Feb. 12, 2016).  

In particular, the Staff has consistently permitted exclusion under Rule 14a-8(i)(10) of a proposal that 
requested the company adopt a proxy access provision that, among other things, permitted an unlimited 
number of stockholders to form a nominating group even though the company expressly limited that number. 
See, e.g., PetMed Express, Inc. (Apr. 14, 2020)*; Upwork Inc. (Apr. 1, 2020)*; CDW Corp. (Feb. 25, 2020)*; 
Kaman Corp. (Jan. 16, 2020)*; Delta Air Lines, Inc. (Mar. 12, 2018); Assembly Biosciences, Inc. (Feb. 26, 
2018); HCA Healthcare, Inc. (Jan. 23, 2018); JetBlue Airways Corp. (Jan. 23, 2018); Welbilt, Inc. (Jan. 17, 
2018); Northern Trust Corp. (Dec. 28, 2017); AutoNation, Inc. (Dec. 30, 2016); Cisco Systems, Inc. (Sept. 
27, 2016); WD-40 Co. (Sept. 27, 2016); Oracle Corp. (Aug. 11, 2016); Cardinal Health, Inc. (July 20, 2016); 
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Leidos Holdings, Inc. (May 4, 2016); Equinix, Inc. (Apr. 7, 2016); Amphenol Corp. (Mar. 8, 2016, recon. 
granted Mar. 29, 2016); Omnicom Group Inc. (Mar. 22, 2016); General Motors Co. (Mar. 21, 2016); Quest 
Diagnostics Inc. (Mar. 17, 2016); Chemed Corp. (Mar. 9, 2016); Alaska Air Group, Inc. (Feb. 12, 2016); 
Baxter Int’l Inc. (Feb. 12, 2016); Capital One Financial Corp. (Feb. 12, 2016); General Dynamics Corp. 
(Feb. 12, 2016); Huntington Ingalls Industries, Inc. (Feb. 12, 2016); Illinois Tool Works, Inc. (Feb. 12, 
2016). 

Moreover, the Staff has permitted exclusion under Rule 14a-8(i)(10) of a proposal that requested the company 
implement various amendments to its proxy access provision, including elimination of the aggregation limit 
on the number of stockholders that can form a nominating group, where the company made some of the 
requested changes to its proxy access provision but did not eliminate the aggregation limit.  For example, in 
Oshkosh Corp. (Nov. 4, 2016), the Staff permitted exclusion under Rule 14a-8(i)(10) of a proposal asking 
the board of directors to amend certain provisions of the company’s proxy access bylaw in accordance with 
the six “essential elements” specified in the proposal.  In arguing that the proposal had been substantially 
implemented, the company explained that it had adopted three of the six proposed changes in the proposal, 
excluding the elimination of the 20 person limit on the number of stockholders who may aggregate their 
shares to meet the minimum ownership requirement.  Although the proposal asked for the adoption of all of 
the proposed changes, the Staff concluded that the company’s bylaw amendments implementing three of the 
proposed changes “compare favorably with the guidelines of the proposal” and that the company substantially 
implemented the proposal.    

C. The Company’s Amended and Restated Bylaws Satisfy the Proposal’s Essential Objective. 

On May 21, 2021, the Board adopted the Proxy Access Provision. The Proxy Access Provision permits a 
shareholder, or a group of up to 20 stockholders, owning 3% or more of the Company’s outstanding common 
stock continuously for at least three years to nominate and include in the Company’s annual meeting proxy 
materials director candidates constituting up to the greater of two individuals or 20% of the Board, provided 
that the stockholder(s) and the nominee(s) satisfy the requirements specified in the Amended and Restated 
Bylaws.   

Consistent with the precedent described above, the Proxy Access Provision satisfies the Proposal’s essential 
objective – providing a stockholder or group of stockholders that have owned 3% or more of the Company’s 
common stock continuously for at least three years the ability to include director nominees in the Company’s 
annual meeting proxy materials, up to a specified limit. The opening line of the supporting statement of the 
Proposal specifically notes that “[p]roxy access enables shareholders to put competing director candidates on 
the company ballot…” 

The following is a more detailed discussion of how the Proxy Access Provision addresses each element of 
the Proposal. 

• Ownership and Holding Period Requirements. The Proposal specifies that a stockholder or group 
of stockholders submitting a proxy access nominee “must have owned at least 3% of the Company’s 
outstanding shares of common stock continuously for a period of at least 3-years.” 

This provision is implemented in Section 1.12(c) of the Amended and Restated Bylaws, which requires 
that an Eligible Holder (as defined below) or group of up to 20 Eligible Holders continuously own at 
least the Minimum Number (as defined below) of shares of the Company’s common stock throughout 
the three-year period preceding and including the date of submission of the proxy access nomination 
notice and continues to own the Minimum Number of shares of the Company’s common stock through 
the date of the annual meeting.  

Section 1.12(c)(i) of the Amended and Restated Bylaws defines “Eligible Holder” to mean a person who 
has either (A) been a record holder of the shares of the Company’s common stock used to satisfy the 
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proxy access nomination eligibility requirements or (B) provided to the Secretary of the Company 
evidence of continuous ownership of such shares for such three-year period from one or more securities 
intermediaries  

Section 1.12(c)(iii) of the Amended and Restated Bylaws defines “Minimum Number” to mean at least 
3% of the Company’s outstanding common stock as of the most recent date for which such amount is 
given in any filing by the Company with the Commission prior to the submission of the proxy access 
nomination notice. 

• Aggregation of Shareholders to Satisfy Ownership Requirements. The Proposal requests that the 
Board “take the steps necessary to enable stockholders, without limits on group size, to aggregate 
their shares” to equal the stock ownership requirements to nominate a proxy access nominee.  

Section 1.12(c)(ii) of the Amended and Restated Bylaws permits a group of up to 20 Eligible Holders 
to aggregate their shares to equal the stock ownership requirements to nominate a proxy access 
nominee.  

The Company understands that a 20 stockholder aggregation limit may impose some burdens on smaller 
stockholders seeking to form a group and aggregate share ownership. Recognizing that, the Company 
sought to strike an informed balance between providing stockholders with a fair and reasonable 
opportunity to nominate director candidates while at the same time avoiding a process that could impose 
an undue burden and expense on the Company in connection with administering an annual proxy 
solicitation.  

The Company’s 20 stockholders aggregate limit took into account the demographics of its shareholder 
base. As of September 30, 2021, the Company’s three largest shareholders owned approximately 11%, 
8% and 6%, respectively, of the Company’s issued and outstanding shares of common stock. Together, 
the Company’s three largest stockholders owned approximately 24% of the Company’s issued and 
outstanding shares of common stock. There is nothing to prevent stockholders owning a smaller number 
of shares from combining with other larger shareholders to form a stockholder nomination group. As a 
result, there are multiple ways in which the Company’s stockholders can combine their share ownership 
to reach 3%. The 20 stockholder aggregation limit does not preclude this right.  

In addition, the Staff consistently has permitted exclusion under Rule 14a-8(i)(10) of a proposal that 
requested the company adopt a proxy access provision that, among other things, permitted an unlimited 
number of stockholders to form a nominating group even though the company expressly limited that 
number.  See, e.g., PetMed Express, Inc. (Apr. 14, 2020)*; Upwork Inc. (Apr. 1, 2020)*; CDW Corp. 
(Feb. 25, 2020)*; Kaman Corp. (Jan. 16, 2020)*; Delta Air Lines, Inc. (Mar. 12, 2018); Assembly 
Biosciences, Inc. (Feb. 26, 2018); HCA Healthcare, Inc. (Jan. 23, 2018); JetBlue Airways Corp. (Jan. 
23, 2018); Welbilt, Inc. (Jan. 17, 2018); Northern Trust Corp. (Dec. 28, 2017); AutoNation, Inc. (Dec. 
30, 2016); Cisco Systems, Inc. (Sept. 27, 2016); WD-40 Co. (Sept. 27, 2016); Oracle Corp. (Aug. 11, 
2016); Cardinal Health, Inc. (July 20, 2016); Leidos Holdings, Inc. (May 4, 2016); Equinix, Inc. (Apr. 
7, 2016); Amphenol Corp. (Mar. 8, 2016, recon. granted Mar. 29, 2016); Omnicom Group Inc. (Mar. 
22, 2016); General Motors Co. (Mar. 21, 2016); Quest Diagnostics Inc. (Mar. 17, 2016); Chemed 
Corp. (Mar. 9, 2016); Alaska Air Group, Inc. (Feb. 12, 2016); Baxter Int’l Inc. (Feb. 12, 2016); Capital 
One Financial Corp. (Feb. 12, 2016); General Dynamics Corp. (Feb. 12, 2016); Huntington Ingalls 
Industries, Inc. (Feb. 12, 2016); Illinois Tool Works, Inc. (Feb. 12, 2016).  

Even with a limit of 20 stockholders that may form a nominating group, the Proxy Access Provision 
satisfies the Proposal’s essential objective. Thus, although proxy access has not been implemented 
exactly as proposed by the Proponents, the Company has substantially implemented the Proposal. 
Accordingly, the Company believes the Proposal is excludable under Rule 14a-8(i)(10). 



U.S. Securities and Exchange Commission  
January 14, 2022 
Page 6 

 

IV. Conclusion 

Based upon the foregoing analysis, the Company respectfully requests that the Staff concur that it will take 
no action if the Company excludes the Proposal from the 2022 proxy materials. Should the Staff disagree 
with the conclusions set forth in this letter, or should any additional information be desired in support of the 
Company’s position, we would appreciate the opportunity to confer with the Staff concerning these matters 
prior to the issuance of the Staff’s response.  Please do not hesitate to contact the undersigned at (415) 875-
2432. 

Sincerely,  
 
FENWICK & WEST LLP 
 
 
_______________________ 
Michael Brown 

 
 
Enclosures 
 
cc:  

Myra Young 
James McRitchie          
John Chevedden  
 
Mike Brown, Esq., Acting General Counsel 
Timothy O’Brien, Esq., Vice President of Global Legal Affairs 
Nicole Greene, Esq., Vice President, General Counsel (North America) and Corporate Secretary 
DexCom, Inc. 

Julia Forbess, Esq. 
Fenwick & West LLP 
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EXHIBIT A 
 

CORRESPONDENCE WITH THE PROPONENT 

  



2

From: mky 
Sent: Sunday, December 5, 2021 8:48 AM 
To: Nicole Greene 
Cc: mbrown@fenwick.com; Patrick Murphy; John Chevedden; James McRitchie 
Subject: (DXCM) PA Shareholder Proposal  

Dear Corporate Secretary: 

Please find and acknowledge the attached shareholder proposal for presentation at the next shareholder 
meeting. SLB 14L Section F, https://www.sec.gov/corpfin/staff-legal-bulletin-14l-shareholder-
proposals, Staff "encourages both companies and shareholder proponents to acknowledge receipt of 
emails when requested.”  

Thanks,  

MK Young, Shareholder Advocate 
CorpGov.net 



Corporate Governance 
CorpGov.net: improving accountability through democratic corporate governance since 1995 

DexCom Inc. 
Atten : Secretary 
6340 Sequence Drive 
San Diego, Cal ifornia 92121 
Via: Nicole Greene <nicole.qreene@dexcom.com> 
cc: Patrick Murphy <pmurphy@Dexcom.com>, Michael Brown <MBrown@fenwick.com> 

Dear Nicole (Lorrimer) Greene or current Corporate Secretary: 

I am submitting the attached shareholder proposal, which I support, for a vote at the next annual 
shareholder meeting requesting shareholder Proxy Access. I pledge to continue to hold the required 
amount of stock until after the date of that meeting. 

My submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive 
proxy publication. I am available to meet with the Company's representative via phone on December 
16, at 1 :30am or 11 :30 Pacific or at a time that is mutually convenient. 

This letter confirms that I am delegating John Chevedden to act as my agent regarding th is Rule 
14a-8 proposal, including presentation at the forthcoming shareholder meeting . My delegation 
does not apply to submission, negotiations, or modification, which will require my ap~roval. Please 
direct future communications reQardinQ mv ru le 14a-8 proposal to John Chevedden 

) at: 
ie 

delegated to act as my agent, without the above limitations. 

You can avoid the time and expense of fi ling a deficiency letter to verify ownership by simply 
acknowledging receipt of my proposal promptly by email t~. That will prompt me to 
request the required letter from my broker and to submit it ~est recent SEC SLB 14L 
https://www.sec.gov/corpfin/staff-legal-bulletin-141-shareholder-proposals, Section F, Staff 
"encourages both companies and shareholder proponents to acknowledge receipt of emails when 
requested ." 

Sincerely, 

~b-'trc; 
Myra K. Young 

December 5, 2021 

Date 
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[DXCM: Rule 14a-8 Proposal, December 5, 2021] 

[This line and any line above it – Not for publication. *Proposal number to be assigned by Company.] 
 

ITEM 4* — Shareholder Proxy Access 
 

 
 

Resolved: Shareholders of DexCom Inc ("Company") request our Board of directors take the steps 
necessary to enable shareholders, without limits on group size, to aggregate their shares to equal 3% of 
our stock owned continuously for 3-years to enable shareholder proxy access with the following 
essential provisions:  

Nominating shareholders and unlimited groups of shareholders must have owned at least 3% of 
the Company's outstanding shares of common stock continuously for a period of at least 3-years. 
Such shareholders shall be entitled to nominate a total of 25% of the number of authorized 
directors rounded down to the nearest whole number.  

The most essential feature requested is that shareholders forming a nominating group not be limited 
with regard to the number in a nominating group, allowing employee owners to combine with activist 
funds to nominate candidates. 

Supporting Statement: Proxy access enables shareholders to put competing director candidates on the 
company ballot to see if they can get more votes than some of management's director candidates. A 
competitive election is good for everyone. Even if never used, this proposal helps ensure our Board will 
nominate directors with outstanding qualifications to avoid giving shareholders a reason to exercise 
access rights.  

Proxy Access in the United States: Revisiting the Proposed SEC Rule,1 a cost-benefit analysis by CFA 
Institute, found proxy access would "benefit both the markets and corporate boardrooms, with little cost 
or disruption," raising US market capitalization by up to $140.3 billion. Governance Changes through 
Shareholder Initiatives: The Case of Proxy Access2 found a 0.5 percent average increase in shareholder 
value for proxy access targeted firms. 
 
Proxy access has been adopted by major companies, including 78% of the S&P 500. Adoption of this 
proposal will make our Company more competitive in its corporate governance. Two of our largest 

 
1 https://www.cfainstitute.org/-/media/documents/article/position-paper/proxy-access-in-united-states-revisiting-proposed-sec-
rule.ashx 
2 https://ssrn.com/abstract=2635695  



 Myra Young and James McRitchie 
 

 

shareholders, BlackRock and Vanguard, voted in favor of 87% and 91% of shareholder proposals, 
respectively, to establish proxy access during the last 3.5 years.  
 
Adding urgency to this proposal is a recent study finding directors generally do not want to monitor and 
are not sure they can do so effectively.3 Corporate governance expert Nell Minow offered the following: 
"Usually directors at least pretend to acknowledge their legal obligation to provide oversight of CEOs on 
behalf of shareholders." "This acknowledgment that directors see themselves as corporate cheerleaders 
instead of skeptics whose job is to push back, question, and insist on better is further proof that 
shareholders will need to support more Engine No. 1-style challenges."4  
 
Eliminating group limits would allow employee-shareholders with small holdings to join in nominating 
groups, opening communication channels between our Board and workers. Proxy access directors 
nominated by such groups may be more able to effectively monitor than typical outside directors and 
would bring a host of additional benefits.5 
 

Enhance Shareholder Value, Vote FOR 
Shareholder Proxy Access – Proposal [4*] 

 
[This line and any line above it – Not for publication.] 

The graphic included above is intended to be published with the rule 14a-8 proposal. It would be the 
same size as the largest management graphic (or highlighted management text) used in conjunction 
with a management proposal or opposition to a Rule 14a-8 shareholder proposal in the 2021 proxy. 
  
The proponent is willing to discuss mutual elimination of both shareholder graphic and any management 
graphic in the proxy regarding this specific proposal. Reference SEC Staff Legal Bulletin No. 14I (CF) 
[16]. 

Companies should not minimize or otherwise diminish the appearance of a shareholder's graphic. 
For example, if the Company includes its own graphics in its proxy statement, it should give 
similar prominence to a shareholder's graphics. If a company's proxy statement appears in black 
and white, however, the shareholder proposal and accompanying graphics may also appear in 
black and white. 

 
Notes: This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 2004, 
including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for companies to exclude 
supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in the 
following circumstances:  

• the Company objects to factual assertions because they are not supported; 
• the Company objects to factual assertions that, while not materially false or misleading, may 

be disputed or countered; 
• the Company objects to factual assertions because those assertions may be interpreted by 

shareholders in a manner that is unfavorable to the Company, its directors, or its officers; 
and/or 

 
3 https://corpgov.law.harvard.edu/2021/09/02/corporate-directors-implicit-theories-of-the-roles-and-duties-of-boards/ 
4 https://valueedgeadvisors.com/2021/09/02/corporate-directors-say-its-not-their-job-to-monitor-ceo-study-bloomberg/ 
5 https://www.aspeninstitute.org/publications/new-corporate-boardroom/ 



 Myra Young and James McRitchie 
 

 

• the Company objects to statements because they represent the opinion of the shareholder 
proponent or a referenced source, but the statements are not identified specifically as such. 

We believe that it is appropriate under rule 14a-8 for companies to address these objections in their 
statements of opposition. 

See also Sun Microsystems, Inc. (July 21, 2005) 

I also take this opportunity to remind you of the SEC's recent guidance and my request that you 
acknowledge receipt of this shareholder proposal submission. SLB 14L Section F, 
https://www.sec.gov/corpfin/staff-legal-bulletin-14l-shareholder-proposals,  Staff "encourages both 
companies and shareholder proponents to acknowledge receipt of emails when requested." 
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From: Nicole Greene  
Sent: Friday, December 17, 2021 4:18 PM 
To: John Chevedden 
Cc: mky  ; ; Michael Brown <michael.brown@dexcom.com> 
Subject: Dexcom ‐ Letter to Mr. Chevedden 

Hi John, 

Attached please find a notice of deficiency with respect to the submission. 

Thanks, 
Nicole 

Nicole Greene 
VP, General Counsel, North America  
Corporate Secretary | Dexcom 
6340 Sequence Drive | San Diego, California 92121 
nicole.greene@dexcom.com 

CONFIDENTIALITY NOTICE: This electronic transmission, and any documents attached hereto, may contain confidential and/or privileged 
information. The information is intended only for use by the recipient named above. If you are not the named addressee, you are not authorized 
to read, print, retain, copy or disseminate this message or any part of it. If you have received this electronic message in error, please notify the 
sender and delete the electronic message. Any disclosure, copying, distribution, or use of the contents of information received in error is strictly 
prohibited. 



oexcom 
Dexcom. Inc. I Corporate Headquarters 
6340 Sequence Drive I San Diego, CA 92121 
888. 738.3646 1 dexcom com 

Via Email and Federal Express 

John Chevedden 

Dear Mr. Chevedden: 

December 17, 2021 

On December 5, 2021, DexCom, Inc. (the "Company") received the shareholder proposal(s) submitted by 
Myra K. Young (the "Proponent'), which you were delegated to act as agent for the Proponent, for consideration at 
the Company's 2022 Annual Meeting of Stockholders (the "Submission"). Based on the Company's receipt date of 
the Submission, the Company has determined that the date of submission was December 5, 2021. 

Question 3 of Rule 14a-8 under the Securities Exchange Act of 1934 ("Rule Ua-8") provides that no more 
than one proposal per shareholder may be submitted for a particular meeting of shareholders. We believe the 
Submission contains two shareholder proposals. Specifically, (i) the first sentence of the first full paragraph on the 
second page of the Submission consists of a proposal to remove limits on group size such that an unlimited number 
of shareholders could aggregate their shares of the Company's common stock to satisfy the 3% threshold required for 
shareholder proxy access, and (ii) the second sentence of the first full paragraph on the second page of the Submission 
consists of a proposal for shareholders to nominate a total of25% of the number of authorized directors rounded down 
to the nearest whole number. To remedy this deficiency, the Proponent must reduce its Submission to no more than 
one proposal for consideration by the Company's shareholders. 

For your convenience, we have enclosed a copy of Rule 14a-8, as currently in effect, which describes in the 
eligibility requirements for submitting a proposal and how the Proponent can demonstrate his or her eligibility to 
submit a proposal. 

The Securities and Exchange Commission's rules require that any response to this letter be postmarked or 
transmitted electronically no later than 14 calendar days from the date you receive this letter. Please address any 
response to DexCom, Inc., Attn: Corporate Secretary (DexCom Legal Department), 6340 Sequence Drive, San Diego, 
CA 92121 (and we encourage you to send a copy via email to nicole.greene@dexcom.com). The failure to correct the 
deficiencies within this timeframe will provide the Company with a basis to exclude the proposal(s) contained in the 
Submission from the Company's proxy materials for the Company's 2022 Annual Meeting of Stockholders. 

If you have any questions with respect to the foregoing, please contact me at nicole.greene@dexcom.com. 

Very truly yours, 

~~ 6/1-lfr 
Nicole Greene 
VP, General Counsel (North America) and Corporate Secretary 

CC: Myra Young and James McRitchie 
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that will be tbe subject of the security 
holder's solicitation or communication 
and attesting that: 

(i) The security holder will not use 
the list information for any purpose 
other than to solicit security holders 
with respect to the same meeting or 
action by consent or authorization for 
which the registrant is soliciting or in­
tends to solicit or to communicate 
with security holders with respect to a 
solicitation commenced by the reg­
istrant; and 

(ii) The security holder will not dis­
close such information to any person 
other than a beneficial owner for whom 
the request was made and an employee 
or agent to the extent necessary to ef­
fectuate the communication or solici­
tation. 

(d) The security holder shall not use 
the information furnished by the reg­
istrant pursuant to paragraph (a)(2)(!1) 
of this section for any purpose other 
than to solicit security holders with re­
spect to the same meeting or action by 
consent or authorization for which the 
registrant is soliciting or intends to so­
licit or to communicate with security 
holders with respect to a solicitation 
commenced by the registrant; or dis­
close such information to any person 
other than an employee, agent, or ben­
eficial owner for whom a request was 
made to the extent necessary to effec­
tuate the communication or solicita­
tion. The security holder shall return 
the information provided pursuant to 
paragraph (a)(2)(ii) of this section and 
shall not retain any copies thereof or 
of any information derived from such 
information after the termination of 
the solicitation. 

(e) The security holder shall reim­
burse the reasonable expenses incurred 
by the registrant in performing the 
acts requested pursuant to paragraph 
(a) of this section. 

NOTE 1 TO §240.14A- 7. Reasonably prompt 
methods of distribution to security holders 
may be used imtead of malling. If an alter­
native distribution method Is chosen, the 
costs of that method should be consldered 
where necessary rather than the costs of 
mailing. 

NOTE 2 TO §240.14A- 7 When providing the in­
format ion required by §240.14a-7(a)(l)(ii), tr 
the registrant haa received affirmative writ ­
ten or Implied consent to dell very of a single 
copy of proxy materials to a shared address 
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in accordance with § 240.14a-3(e)(l), it shall 
exclude from the number of record holders 
those to whom It does not have to deliver a 
separate proxy statement. 
(57 FR 48292, Oct. 22, 1992, rui amended a t 59 
FR 63664, Dec. 8, 1994; 61 FR 24657, May 16, 
1996; 66 FR 65750, Nov. 2, 2000; 72 FR 4167, Jan. 
29, 2007; 72 FR 42238, Aug. I, 2007] 

§240.14a-8 Shareholder proposals. 
This section addresses when a com­

pany must include a shareholder's pro­
posal in its proxy statement and iden­
tify tbe proposal in its form of proxy 
when the company bolds an annual or 
special meeting of shareholders. In 
summary, in order to bave your share­
holder proposal included on a com­
pany's proxy card, and included along 
with any supporting statement in its 
proxy statement, you must be eligible 
and fo1Jow certain procedures. Under a 
few specific circumstances, the com­
pany is permitted to exclude your pro­
posal, but only after submitting its 
reasons to the Comrn1ssion. We struc­
tured this section in a question-and-an­
swer format so that it is easier to un­
derstand. The references to "you" are 
to a shareholder seeking to submit the 
proposal. 

(a) Question 1: What Is a proposal? A 
shareholder proposal is your rec­
ommendation or requirement that the 
company and/or Its board of directors 
take action, which you intend to 
present at a meeting of the company's 
shareholders. Your proposal shouJd 
state as clearly as possible the course 
of action that you believe the company 
should follow. If your proposal is 
placed on the company's proxy card, 
the company must also provide In the 
form of proxy means for shareholders 
to specify by boxes a choice between 
approval or disapproval, or abstention. 
Unless otherwise indicated, the word 
"proposal" as used in this section re­
fers both to your proposal, and to your 
corresponding statement in support of 
your proposal (if any). 

(b) Question 2: Who is eligible to sub­
mit a proposal, and how do I dem­
onstrate to the company that I am eli­
gible? (1) To be eligible to submit a 
proposal, you must satisfy the fol­
lowing requirements: 

(i) You must have continuously held: 
(A) At least $2,000 In market value of 

the company's securities entitled to 
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vote on the proposal for at least three 
years; or 

(B) At least $15,000 in market value of 
the company's securities entitled to 
vote on the proposal for at least two 
years; or 

(C) At least S25,000 in market value of 
the company's securities entitled to 
vote on the proposal for at least one 
year; or 

(0) The amounts specified in para­
graph (b)(3) of this section. This para­
graph (b)(l)(l)(D) will expire on the 
same date that §240.14a-8(b)(3) expires; 
and 

(ii) You must provide the company 
with a written statement that you in­
tend to continue to hold the requisite 
amount of securities, determined in ac­
cordance with paragraph (b)(l)(i)(A) 
through (C) of this section, through the 
date of the shareholders' meeting for 
which the proposal is submitted; and 

(iii) You must provide the company 
with a written statement that you are 
able to meet with the company in per­
son or via teleconference no less than 
10 calendar days, nor more than 30 cal­
endar days, after submission of the 
shareholder proposal. You must include 
your contact information as well as 
business days and specific t imes that 
you are available to discuss the pro­
posal with the company. You must 
identify times that are within the reg­
u lar business hours of the company's 
principal executive offices. If these 
hours are not disclosed in the com­
pany 's proxy statement for the prior 
year's annual meeting, you must iden­
tify times that are between 9 a .m. and 
5:30 p.m. in the time zone of the com­
pany's principal executive offices . If 
you elect to co-file a proposal, all co­
mers must either: 

(A) Agree to the same dates and 
times of availability, or 

(B) Iden tify a single lead mer who 
will provide dates and times of the lead 
filer's availability to engage on behalf 
of all co-filers; and 

(Iv) If you use a representative to 
submit a shareholder proposal on your 
behalf, you must provide the company 
with written documentation that: 

(A) Identifies the company to which 
the proposal is directed; 
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(B) Identifies the annual or special 
meeting for which the proposal is sub­
ml tted; 

(C) Identifies you as the proponent 
and identifies the person acting on 
your behalf as your representative; 

(0) Includes your statement author­
izing the designated representative to 
submit the proposal and otherwise act 
on your behalf; 

(E) Identifies the specific topic of the 
proposal to be submitted; 

(F) Includes your statement sup­
porting the proposal ; and 

(0) Is signed and dated by you. 
(v) The requirements of paragraph 

(b)( l )(iv) of this section shall not apply 
to shareholders that are entitles so 
long as the representative's authority 
to act on the shareholder's behalf is ap­
parent and self-evident such that area­
sonable person would understand that 
the agent has authority to submit the 
proposal and otherwise act on the 
shareholder's behalf. 

(vi) For purposes of paragraph 
(b)(l)(I) of this section, you may not 
aggregate your holdings with those of 
another shareholder or group of share­
holders to meet the requisite amount 
of securities necessary to be eligible to 
submit a proposal. 

(2) One of the following methods 
must be used to demonstrate your eli­
gibility to submit a proposal: 

(i) If you are the registered holder of 
your securities, which means that your 
name appears in the company's records 
as a shareholder, the company can 
verify your eligibility on its own, al­
though you will still have to provide 
the company with a written statement 
that you intend to continue to hold the 
requisite amount of securities, deter­
mined in accordance with paragraph 
(b)(l)(l)(A) through (C) of this section, 
through the date of the meeting of 
shareholders. 

(11) If, like many shareholders, you 
are not a registered holder, the com­
pany likely does not know that you are 
a shareholder, or how many shares you 
own. In this case, at the time you sub­
mit your proposal, you must prove 
your eligibility to the company in one 
of two ways: 

(A) The first way is to submit to the 
company a written statement from the 
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"record" holder of your securities (usu­
ally a broker or bank) verifying that, 
at the time you submitted your pro­
posal, you continuously held at least 
S2,000, $15,000, or $25,000 in market 
value of the company's securities enti­
tled to vote on the proposal for at least 
three years, two yea.rs, or one year, re­
spectively. You must also include your 
own written statement that you intend 
to continue to hold the requisite 
amount of securities, determined in ac­
cordance with paragraph (b)(l)(i)(A) 
through (C) of this section, through the 
date of the shareholders' meeting for 
which the proposal is submitted; or 

(B) The second way to prove owner­
ship applies only if you were required 
to file, and filed, a Schedule 13D 
(§240.13d- 101), Schedule 13G (§240.13d-
102), Form 3 (§249.103 of this chapter), 
Form 4 (§ 249.104 of this chapter), and/or 
Form 5 (§ 249.105 of this chapter), or 
amendments to those documents or up­
dated forms, demonstrating that you 
meet at least one of the share owner­
ship requirements under paragraph 
(b)(l)(l)(A) through (C) of this section. 
IT you have filed one or more of these 
documents with the SEC, you may 
demonstrate your eligibility to submit 
a proposal by submitting to the com­
pany: 

(1) A copy of the schedule(s) and/or 
form(s), and any subsequent amend­
ments reporting a change in your own­
ership level; 

(2) Your written statement that you 
continuously held at least $2,000, 
S15,000, or 825,000 in market value of the 
company's securities entitled to vote 
on the proposal for at least three years, 
two years, or one year, respectively; 
and 

(J) Your written statement that you 
intend to continue to hold the requisite 
a.mount of securities, determined in ac­
cordance with paragraph (b)(l)(i)(A) 
through (C) of this section, through the 
date of the company's annual or special 
meeting. 

(3) If you continuously held at lea.st 
$2,000 of a company's securities enti­
tled to vote on the proposal for at least 
one year as of January 4, 2021, and you 
have continuously maintained a min­
imum investment of at least S2,000 of 
such securities from January 4, 2021 
through the date the proposal is sub-
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mitted to the company, you will be eli­
gible to submit a proposal to such com­
pany for an annual or special meeting 
to be held prior to January 1, 2023. If 
you rely on this provision, you must 
provide the company with your written 
statement that you intend to continue 
to hold at least $2,000 of such securities 
through the date of the shareholders' 
meeting for which the proposal is sub­
ml tted. You must also follow the pro­
cedures set forth in para.graph (b)(2) of 
this section to demonstrate that: 

(1) You continuously held at least 
:s2,ooo of the company's securities enti­
tled to vote on the proposal for at least 
one year as of January 4, 2021; and 

(ii) You have continuously main­
tained a minimum investment of at 
least $2,000 of such securities from Jan­
uary 4, 2021 through the date the pro­
posal is submitted to the company. 

(iii) This paragraph (b)(3) will expire 
on January 1, 2023. 

(c) Question J: How many proposals 
may I submit? Each person may submit 
no more than one proposal, directly or 
indirectly, to a company for a par­
ticular shareholders' meeting. A person 
may not rely on the securities holdings 
of another person for the purpose of 
meeting the eligibility requirements 
and submitting multiple proposals for 
a particular shareholders' meeting. 

(d) Questton 4: How long can my pro­
posal be'! The proposal, including any 
accompanying supporting statement, 
may not exceed 500 words. 

(e) Question 5: What Is the deadline 
for submitting a proposal? (1) If you 
a.re submitting your proposal for the 
company's annual meeting, you can in 
most cases find the deadline in last 
year's proxy statement. However, if the 
company did not hold an annual meet­
ing last year, or has changed the date 
of its meeting for this year more than 
30 days from last year's meeting, you 
can usually find the deadline In one of 
the company's quarterly reports on 
Form lo-Q (§249.308a of this chapter), 
or in shareholder reports of investment 
companies under §270.30d- l of this 
chapter of the Investment Company 
Act of 1940. In order to avoid con­
troversy, shareholders should submit 
their proposals by means, including 
electronic means, that permit them to 
prove the date of delivery. 
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(2) The deadline Is calculated in the 
following manner If the proposal is sub­
mitted for a regularly scheduled an­
nual meeting. The proposal must be re­
ceived at the company's principal exec­
utive offices not less than 120 calendar 
days before the date of the company's 
proxy statement released to share­
holders in connection with the previous 
year's annual meeting. However, if the 
company did not hold an annual meet­
ing the previous year, or if the date of 
this year's annual meeting has been 
changed by more than 30 days from the 
date of the previous year's meeting, 
then the dea-dline is a reasonable time 
before the company begins to print and 
send Its proxy materials. 

(3) If you are submitt ing your pro­
posal for a meeting of shareholders 
other than a regularly scheduled an­
nual meeting, the deadline is a reason­
able time before the company begins to 
print and send Its proxy materials. 

(f) Questfon 6: What if I fail to follow 
one of the el1g1bil!ty or procedural re­
quirements explained in answers to 
Questions 1 through 4 of this section? 
(1) The company may exclude your pro­
posal, but only after it has notified you 
of the problem, and you have failed 
adequately to correct it. Within 14 cal­
endar days of receiving your proposal, 
the company must notify you in writ­
ing of any procedural or eligibility de­
ficiencies, as well as of the time frame 
for your response. Your response must 
be postmarked, or transmitted elec­
tronically, no later than 14 days from 
the date you received the company's 
not ification. A company need not pro­
vide you such notice of a deficiency i f 
the deficiency cannot be remedied, 
such as If you fail to submit a proposal 
by the company's properly determined 
deadline. If the company intends to ex­
clude the proposal, it will later have to 
make a submission under §240.14a-8 
and provide you with a copy under 
Question 10 below, §240.14a-8(j). 

(2) If you fail in your promise to hold 
the required number of securities 
through the date of the meeting of 
shareholders, then the company will be 
permitted to exclude all of your pro­
posals from its proxy materials for any 
meeting held in the following two cal­
endar years. 

§240.14a-8 

(g) Question 7: Who has the burden of 
persuading the Commission or its staff 
that my proposal can be excluded'! Ex­
cept as otherwise noted, the burden is 
on the company to demonstrate that it 
is entitled to exclude a proposal. 

(h) Question 8: Must I appear person­
ally at the shareholders' meeting to 
present the proposal? (1) Either you, or 
your representative who is qualified 
under state law to present the proposal 
on your behalf, must attend the meet­
Ing to present the proposal. Whether 
you attend the meeting yourself or 
send a qualified representative to the 
meeting in your place, you should 
make sure that you, or your represent­
ative, follow the proper state law pro­
cedures for attending the meeting and/ 
or presenting your proposal. 

(2) If the company holds its share­
holder meeting in whole or in part via 
electronic media, and the company per­
mi ts you or your representative to 
present your proposal via such media, 
then you may appear through elec­
tronic media rather than traveling to 
the meeting to appear in person. 

(3) If you or your qualified represent­
ative fail to appear and present the 
proposal, without good cause, the com­
pany will be permi tted to exclude all of 
your proposals from its proxy mate­
r ials for any meetings held in the fol­
lowing two calendar years. 

(i) Question 9: IC I have complied wi th 
the procedural requirements, on what 
other bases may a company rely to ex­
clude my proposal? (1) Improper under 
state Jaw: If the proposal is not a prop­
er subject for action by shareholders 
under the laws of the jurisdiction of 
t he company's organization; 

NOTE TO PARAGRAPH (i)(l): Depending on 
the subject mat t.er. some proposals are not 
considered proper under state law If they 
would be bindmg on the company If approved 
by shareholders. In our experience, most pro­
posals that are cast as recommendations or 
requests that the board of dfrectors take 
specified action are proper under state law. 
Accordingly, we wtll assume that a proposal 
drafted as a recommendat ion or suggestion 
Is proper unless the company demonstrates 
otherwise. 

(2) Violation of law: If the proposal 
would, if implemented, cause the com­
pany to violate any state, federal , or 
foreign law to which It Is subject; 
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NOTg TO PARAGRAPH (1)(2): We will not 
apply thls basts for exclusion to permlt ex­
clusion of a. proposal on grounds that it 
would violate foreign law if compliance with 
the foreign law would rosult in a violation of 
any state or federal law. 

(3) Violation of 1JTOX1/ rules: If tho pro­
posal or supporting statement is con­
trary to any of t he Commission's proxy 
rules, including § 210.14a.-9, which pro­
hibits materially false or misleading 
statements in proxy soliciting mate­
rials; 

(4) Personal grievance; special interest: 
If the proposal rela tes to the redress of 
a personal claim or grievance against 
the company or any other person, or if 
it is designed to result in a benefit to 
yon, or to further a personal interest, 
which is not shared by the other share­
holders at large; 

(5) Relevance: If the proposal relates 
to operations which account for less 
than 5 percent of tho company's total 
assets at the end of its most recent fis­
cal year, and for less than 5 percent of 
its net earnings and gross sales for its 
most recent fiscal year, and is not oth­
erwise significantly related to the com­
pany's business; 

(6) Absenoe of power/authority: If the 
company would lack the power or au­
thority to implement the proposal; 

(7) Management functtons: If the pro­
posal deals wi th a matter relating to 
the company's ordinary business oper­
ations; 

(8) Director elections: If the proposal: 
(1) Would disqualify a nominee who is 

standing for election; 
(ii) Would remove a director from of­

fice before his or her term expired; 
(iii) Quc&tions the competence, busi­

ness judgmen t, or character of one or 
more nominees or directors; 

(1v) Seeks to include a specific lndi­
vidua.l in the compa.ny's proxy ma.te­
rlals for election to the board of direc­
tors; or 

(v) Otherwise could affect the out­
come of the upcoming election of direc­
tors. 

(9) Conflicts with. company's vror,osal: 
If the proposal directly conflicts with 
one of the company's own p roposals to 
be submitted to shareholders at the 
same meeting; 

NOTE ·1-0 PARAORAPK (1)(9): A company's 
submission to the Commission under this 
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section should specl(y the poln ts of conflict 
with the company's proposal. 

( 10) Substantially implemented: If the 
company has a lready substantially im­
plemented the proposal; 

NOTE TO PARAORAPH (i)(lO): A company 
m&y exclude a shareholder proposa.l that 
would provide an advisory vow or seek fu­
ture advisory votes to approve the com­
pensation of executives as disclosed pursuant 
to Item 402 of Regulation S-K (§229.402 of 
this chapter) or any successor to Item 402 (a 
"sa..v-on-pay vote") or that relates to the fre­
Quency of say-on-pay votes, provided that In 
t he most recent shareholder vote reQuired by 
§240.14a-21(b) of this chapter a single year 
(i.e .. one. two, or three years) received ap­
proval of a majority or votes cut on the 
matter and the company has adopted a pol­
icy on the freQuency or say-on-pay votes that 
is consistent wit h the choice or th0 maiority 
of votes cast in tho most recant shareholder 
vote required by §240.14a-2l(b) of this chap­
ter. 

(11) Duplication: If the prooosal sub­
stantially duplicates another proposal 
previously submitted to the company 
by another proponent that will be in­
cluded in the company's proxy mate­
rials for the same meeting; 

(12) Resubmissions. If the proposal ad­
dresses substantially the same subject 
matter as a proposal, or proposals, pre­
viously Included in the company's 
proxy materials within the preceding 
five calendar years if the most recent 
vote occurred within the preceding 
three calendar yea.rs and tho most re­
cent vote was: 

(i) Less than 6 percent of the votes 
cast if previously voted on once; 

(11) Less than 15 percent of the votes 
ca.st If previously voted on twtce; or 

(iii) Less than 25 percent of the votes 
cast if previously voted on three or 
more times. 

(13) SpeciFic am-0unt of dividends: If the 
proposal relates to specific amounts of 
cash or stock dividends. 

(j) Question JO: What procedures must 
the company follow if it intends to ex­
clude my proposal? (1) If tho company 
intends to exclude a proposal from its 
proxy material s, it m115t file its rea­
sons with the Commission no later 
tha.n 80 calendar days before It files i ta 
definitive proxy statement and form of 
proxy with the Commission. The com­
pany must simultaneously provide you 
with a copy of its submission . The 
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Commission staff may permit the com­
pany to make its submission later than 
80 days before the company files its de­
finitive proxy statement and form of 
proxy, if the company demonstrates 
good cause for missing the deadline. 

(2) The company must file six paper 
copies of the following: 

(i) The proposal; 
(ii) An eXJ)lanation of why the com­

pany believes that it may exclude the 
proposal, which should, if possible, 
refer to the most recent applicable au­
thority, such as prior Division letters 
issued under the rule; and 

(Iii) A supporting opinion of counsel 
when such reasons are based on mat­
ters of state or foreign law. 

(k) Question 11: May I submit my own 
statement to the Commission respond­
ing to the company's arguments? 

Yes, you may submit a response, but 
it is not required. You should try to 
submit any response to us, with a copy 
to the company. as soon as possible 
after the company makes its submis­
sion. This way, the Commission staff 
will have time to consider fully your 
submission before it issues its re­
sponse. You should submit six paper 
copies of your response. 

(I) Question 12: If the company in­
cludes my shareholder proposal in its 
proxy materials, what information 
about me must it include along with 
the proposal itself? 

(1) The company's proxy statement 
must Include your name and address, 
as well as the number of the company's 
voting securities that you hold. How­
ever, instead of providing that !nformar 
tion, the company may Instead include 
a statement that i t will provide the in­
formation to shareholders promptly 
upon receiving an oral or written re­
quest. 

(2) The company is not responsible 
for the contents of your proposal or 
supporting statement. 

(m) Question 13: What can I do if the 
company includes in its proxy state­
ment reasons why it believes share­
holders should not vote In favor of my 
proposal. and I disagree w1th some of 
its statemen ts? 

(1) The company may elect to include 
in its proxy statement reasons why it 
believes shareholders should vote 
against your proposal. The company is 
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allowed to make arguments reflecting 
Its own point of view, just as you may 
express your own point of view in your 
proposal 's supporting statement. 

(2) However, if you believe that the 
company's opposition to your proposal 
contains materially false or misleading 
statements that may violate our anti­
fraud rule, §240.Har-9, you should 
promptly send to the Commission staff 
and the company a letter explaining 
the reasons for your view, along with a 
copy of the company's statements op­
posing your proposal. To the extent 
possible, your letter should include 
specific factual information dem­
onstrating the inaccuracy of the com­
pany's claims. Time permitting, you 
may wish to try to work out your dif­
ferences with the company by yourself 
before contacting the Commission 
staff. 

(3) We require the company to send 
you a copy of its statements opposing 
your proposal before it sends its proxy 
materials. so that you may bring to 
our attention any materially false or 
misleading statements, under the fol­
lowing timeframes: 

(i) If our no-action response requires 
that you make revisions to your pro­
posal or supporting statement as a con­
dition to requiring the company to in­
clude It in its proxy materials, then 
the company must provide you with a 
copy of its opposition statements no 
later than 5 calendar days after the 
company receives a copy of your re­
vised proposal; or 

(!!) In all other cases, the company 
must provide you with a copy of Its op­
position statements no later than 30 
calendar days before its files definitive 
copies of its proxy statement and form 
of proxy under§ 240.14a4!. 

(63 FR 29ll9, May 28, 1998; 63 FR 5-0622, 50623, 
Sept. 22, 1998, as amended at 72 FR 4168, Jan. 
29, 2007; 72 FR 70456, Dec. 11, 2007; 73 FR 977, 
Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR 
56'782, Sept. 16. 2010; 85 FR 70294, Nov. 4, 2020) 

EFFBCTIVE DATE NOTE: At 85 FR 70294, Nov. 
4, 2020, §240.14a,..8 was amended by adding 
paragraph (b)(3), effective Jan. 4, 2021 
through Jan. 1, 2023. 

§240.14a-9 False or misleading state• 
ments. 

(a) No solicitation subject to this 
regulation shall be made by means of 
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Shareholder Proposals 

Staff Legal Bulletin No. 14F (CF) 
Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary: This staff legal bulletin provides information for companies and shareholders regarding Rule 14a-8 

under the Securities Exchange Act of 1934. 

Supplementary Information: The statements in this bulletin represent the views of the Division of Corporation 

Finance (the "Division"). This bulletin is not a rule, regulation or statement of the Securities and Exchange 

Commission (the "Commission"). Further, the Commission has neither approved nor disapproved its content. 

Contacts: For further information, please contact the Division's Office of Chief Counsel by calling (202) 

551-3500 or by submitting a web-based request form at https://www.sec.gov/forms/corp_fin_interpretive. 

A. The purpose of this bulletin 
This bulletin is part of a continuing effort by the Division to provide guidance on important issues arising under 

Exchange Act Rule 14a-8. Specifically, this bulletin contains information regarding: 

• Brokers and banks that constitute "record" holders under Rule 14a-8(b)(2)(i) for purposes of verifying 

whether a beneficial owner is eligible to submit a proposal under Rule 14a-8; 

• Common errors shareholders can avoid when submitting proof of ownership to companies; 

• The submission of revised proposals; 

• Procedures for withdrawing no-action requests regarding proposals submitted by multiple proponents; 

and 

• The Division's new process for transmitting Rule 14a-8 no-action responses by email. 

You can find additional guidance regarding Rule 14a-8 in the following bulletins that are available on the 

Commission's website: SLB No. 14, SLB No. 14A, SLB No. 148, SLB No. 14C, SLB No. 14D and SLB No. 

14E. 

B. The types of brokers and banks that constitute "record" holders 

under Rule 14a-8(b)(2)(i} for purposes of verifying whether a 

beneficial owner is eligible to submit a proposal under Rule 14a-8 

1. Eligibility to submit a proposal under Rule 14a-8 
To be eligible to submit a shareholder proposal, a shareholder must have continuously held at least $2,000 in 

market value, or 1 %, of the company's securities entitled to be voted on the proposal at the shareholder 
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meeting for at least one year as of the date the shareholder submits the proposal. The shareholder must also 

continue to hold the required amount of securities through the date of the meeting and must provide the 

company with a written statement of intent to do so. 1 

The steps that a shareholder must take to verify his or her eligibility to submit a proposal depend on how the 

shareholder owns the securities. There are two types of security holders in the U.S. : registered owners and 

beneficial owners. 2 Registered owners have a direct relationship with the issuer because their ownership of 

shares is listed on the records maintained by the issuer or its transfer agent. If a shareholder is a registered 

owner, the company can independently confirm that the shareholder's holdings satisfy Rule 14a-8(b)'s eligibility 

requirement. 

The vast majority of investors in shares issued by U.S. companies. however, are beneficial owners, which 

means that they hold their securities in book-entry form through a securities intermediary, such as a broker or a 

bank. Beneficial owners are sometimes referred to as "street name· holders. Rule 14a-8(b)(2)(i) provides that a 

beneficial owner can provide proof of ownership to support his or her eligibility to submit a proposal by 

submitting a written statement "from the 'record' holder of (the} securities (usually a broker or bank)," verifying 

that, at the time the proposal was submitted, the shareholder held the required amount of securities 

continuously for at least one year. 3 

2 . The role of the Depository Trust Company 
Most large U.S. brokers and banks deposit their customers' securities with, and hold those securities through, 

the Depository Trust Company ("OTC"), a registered clearing agency acting as a securities depository. Such 

brokers and banks are often referred to as "participants" in OTC.4 The names of these DTC participants, 

however, do not appear as the registered owners of the securities deposited with OTC on the list of 

shareholders maintained by the company or, more typically, by its transfer agent. Rather, DTC's nominee, Cede 

& Co .• appears on the shareholder list as the sole registered owner of securities deposited with OTC by the 

DTC participants. A company can request from OTC a "securities position listing" as of a specified date, which 

identifies the OTC participants having a position in the company's securities and the number of securities held 

by each DTC participant on that date.5 

3. Brokers and banks that constitute "record" holders under Rule 14a-8(b)(2)(i) for 

purposes of verifying whether a beneficial owner is eligible to submit a proposal 

under Rule 14a-8 
In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that an introducing broker could be 

considered a · record" holder for purposes of Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages 

in sales and other activities involving customer contact, such as opening customer accounts and accepting 

customer orders, but is not permitted to maintain custody of customer funds and securities.6 Instead, an 

introducing broker engages another broker, known as a "clearing broker," to hold custody of client funds and 

securities, to clear and execute customer trades, and to handle other functions such as issuing confirmations of 

customer trades and customer account statements. Clearing brokers generally are OTC participants; 

introducing brokers generally are not. As introducing brokers generally are not OTC participants, and therefore 

typically do not appear on DTC's securities position listing, Hain Celestial has required companies to accept 

proof of ownership letters from brokers in cases where, unlike the positions of registered owners and brokers 

and banks that are DTC participants. the company is unable to verify the positions against its own or its 

transfer agent's records or against OTC's securities position listing. 

In light of questions we have received following two recent court cases relating to proof of ownership under 

Rule 14a-87 and in light of the Commission's discussion of registered and beneficial owners in the Proxy 

Mechanics Concept Release, we have reconsidered our views as to what types of brokers and banks should 
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be considered "record" holders under Rule 14a-8(b)(2)(i). Because of the transparency of OTC participants· 

positions in a company's securities. we will take the view going forward that, for Rule 14a-8(b)(2)(i) purposes, 

only OTC participants should be viewed as "record" holders of securities that are deposited at OTC. As a result, 

we will no longer follow Hain Celestial. 

We believe that taking this approach as to who constitutes a "record" holder for purposes of Rule 14a-8(b)(2)(i) 

will provide greater certainty to beneficial owners and companies. We also note that this approach is consistent 

with Exchange Act Rule 1295-1 and a 1988 staff no-action letter addressing that rule, 8 under which brokers 

and banks that are OTC participants are considered to be the record holders of securities on deposit w ith OTC 

when calculating the number of record holders for purposes of Sections 12(g) and 1 S(d) of the Exchange Act. 

Companies have occasionally expressed the view that. because OTC's nominee, Cede & Co., appears on the 

shareholder list as the sole registered owner of securities deposited with OTC by the OTC participants, only 

OTC or Cede & Co. should be viewed as the "record" holder of the securities held on deposit at OTC for 

purposes of Rule 14a-8(b)(2)(i). We have never interpreted the rule to require a shareholder to obtain a proof of 

ownership letter from OTC or Cede & Co., and nothing in this guidance should be construed as changing that 

view. 

How can a shareholder determine whether his or her broker or bank is a OTC participant? 

Shareholders and companies can confirm whether a particular broker or bank is a OTC participant by 

checking OTC's participant fist. which is currently available on the Internet at http://www.dtcc.com/~/media 

/Files/Downloads/client-center/OTC/alpha.ashx. 

What if a shareholder's broker or bank is not on DTC's participant list? 

The shareholder will need to obtain proof of ownership from the OTC participant through which the 

securities are held. The shareholder should be able to find out who this OTC participant is by asking the 

shareholder's broker or bank. 9 

If the OTC participant knows the shareholder's broker or bank's holdings, but does not know the 

shareholder's holdings, a shareholder could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two 

proof of ownership statements verifying that, at the time the proposal was submitted, the required amount 

of securities were continuously held for at least one year - one from the shareholder's broker or bank 

confirming the shareholder's ownership, and the other from the OTC participant confirming the broker or 

bank's ownership. 

How will the staff process no-action requests that argue for exclusion on the basis that the shareholder's 

proof of ownership is not from a OTC participant? 

The staff will grant no-action relief to a company on the basis that the shareholder's proof of ownership is 

not from a OTC participant only if the company's notice of defect describes the required proof of 

ownership in a manner that is consistent with the guidance contained in this bulletin. Under Rule 

14a-8(f)(1 ), the shareholder will have an opportunity to obtain the requisite proof of ownership after 

receiving the notice of defect. 

C. Common errors shareholders can avoid when submitting proof of 

ownership to companies 
In this section. we describe two common errors shareholders make when submitting proof of ownership for 
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purposes of Rule 14a-8(b)(2), and we provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership that he or she has •continuously held 

at least $2,000 in market value, or 1 %, of the company's securities entitled to be voted on the proposal at the 

meeting for at least one year gy the date Y.OU submit the R!Q~" (emphasis added). 10 We note that many 

proof of ownership letters do not satisfy this requirement because they do not verify the shareholder's 

beneficial ownership for the entire one-year period preceding and including the date the proposal is submitted. 

In some cases, the letter speaks as of a date before the date the proposal is submitted, thereby leaving a gap 

between the date of the verification and the date the proposal is submitted. In other cases, the letter speaks as 

of a date after the date the proposal was submitted but covers a period of only one year, thus failing to verify 

the shareholder's beneficial ownership over the required full one-year period preceding the date of the 

proposal 's submission. 

Second, many letters fail to confirm continuous ownership of the securities. This can occur when a broker or 

bank submits a letter that confirms the shareholder's beneficial ownership only as of a specified date but omits 

any reference to continuous ownership for a one-year period. 

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive and can cause inconvenience for 

shareholders when submitting proposals. Although our administration of Rule 14a-8(b) is constrained by the 

terms of the rule, we believe that shareholders can avoid the two errors highlighted above by arranging to have 

their broker or bank provide the required verification of ownership as of the date they plan to submit the 

proposal using the following format: 

"As of [date the proposal is submitted], [name of shareholder] held, and has held continuously 

for at least one year. [number of securities) shares of [company name] [class of securities].''11 

As discussed above, a shareholder may also need to provide a separate written statement from the DTC 

participant through which the shareholder's securities are held if the shareholder's broker or bank is not a OTC 

participant. 

D. The submission of revised proposals 
On occasion, a shareholder will revise a proposal after submitting it to a company. This section addresses 

questions we have received regarding revisions to a proposal or supporting statement. 

1 . A shareholder submits a timely proposal. The shareholder then submits a 

revised proposal before the company's deadline for receiving proposals. Must the 

company accept the revisions? 
Yes. In this situation. we believe the revised proposal serves as a replacement of the initial proposal. By 

submitting a revised proposal, the shareholder has effectively withdrawn the initial proposal. Therefore, the 

shareholder is not in violation of the one-proposal limitation in Rule 14a-8(c).12 If the company intends to 

submit a no-action request, it must do so with respect to the revised proposal. 

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated that if a shareholder makes 

revisions to a proposal before the company submits its no-action request, the company can choose whether to 

accept the revisions. However, this guidance has led some companies to believe that, in cases where 

shareholders attempt to make changes to an initial proposal, the company is free to ignore such revisions even 

if the revised proposal is submitted before the company's deadline for receiving shareholder proposals. We are 

revising our guidance on this issue to make clear that a company may not ignore a revised proposal in this 

situation. 13 

2 . A shareholder submits a timely proposal. After the deadline for receiving 
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proposals, the shareholder submits a revised proposal. Must the company accept 

the revisions? 
No. If a shareholder submits revisions to a proposal after the deadline for receiving proposals under Rule 

14a-8(e), the company is not required to accept the revisions. However, if the company does not accept the 

revisions, it must treat the revised proposal as a second proposal and submit a notice stating its intention to 

exclude the revised proposal, as required by Rule 14a-8(j). The company's notice may cite Rule 14a-8(e) as 

the reason for excluding the revised proposal. If the company does not accept the revisions and intends to 

exclude the initial proposal, it would also need to submit its reasons for excluding the initial proposal. 

3. If a shareholder submits a revised proposal, as of which date must the 

shareholder prove his or her share ownership? 
A shareholder must prove ownership as of the date the original proposal is submitted. When the Commission 

has discussed revisions to proposals, 14 it has not suggested that a revision triggers a requirement to provide 

proof of ownership a second time. As outlined in Rule 14a-8{b), proving ownership includes providing a written 

statement that the shareholder intends to continue to hold the securities through the date of the shareholder 

meeting. Rule 14a-8{f)(2) provides that if the shareholder "fails in [his or her] promise to hold the required 

number of securities through the date of the meeting of shareholders, then the company will be permitted to 

exclude all of [the same shareholder's] proposals from its proxy materials for any meeting held in the following 

two calendar years." With these provisions in mind, we do not interpret Rule 14a-8 as requiring additional proof 

of ownership when a shareholder submits a revised proposal. 15 

E. Procedures for withdrawing no-action requests for proposals 

submitted by multiple proponents 
We have previously addressed the requirements for withdrawing a Rule 14a-8 no-action request in SLB Nos. 

14 and 14C. SLB No. 14 notes that a company should include with a withdrawal letter documentation 

demonstrating that a shareholder has withdrawn the proposal. In cases where a proposal submitted by multiple 

shareholders is withdrawn. SLB No. 14C states that, if each shareholder has designated a lead individual to act 

on its behalf and the company is able to demonstrate that the individual is authorized to act on behalf of all of 

the proponents, the company need only provide a letter from that lead individual indicating that the lead 

individual is withdrawing the proposal on behalf of all of the proponents. 

Because there is no relief granted by the staff in cases where a no-action request is withdrawn following the 

withdrawal of the related proposal, we recognize that the threshold for withdrawing a no-action request need 

not be overly burdensome. Going forward, we will process a withdrawal request if the company provides a 

letter from the lead filer that includes a representation that the lead filer is authorized to withdraw the proposal 

on behalf of each proponent identified in the company's no-action request. 16 

F. Use of email to transmit our Rule 14a-8 no-action responses to 

companies and proponents 
To date, the Division has transmitted copies of our Rule 14a-8 no-action responses, including copies of the 

correspondence we have received in connection with such requests, by U.S. mail to companies and 

proponents. We also post our response and the related correspondence to the Commission's website shortly 

after issuance of our response. 

In order to accelerate delivery of staff responses to companies and proponents, and to reduce our copying and 

postage costs, going forward, we intend to transmit our Rule 14a-8 no-action responses by email to companies 

and proponents. We therefore encourage both companies and proponents to include email contact information 
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in any correspondence to each other and to us. We will use U.S. mail to transmit our no-action response to any 

company or proponent for which we do not have email contact information. 

Given the availability of our responses and the related correspondence on the Commission's website and the 

requirement under Rule 14a-8 for companies and proponents to copy each other on correspondence submitted 

to the Commission. we believe it is unnecessary to transmit copies of the related correspondence along with 

our no-action response. Therefore, we intend to transmit only our staff response and not the correspondence 

we receive from the parties. We will continue to post to the Commission's website copies of this 

correspondence at the same time that we post our staff no-action response. 

1 See Rule 14a-8(b). 

2 For an explanation of the types of share ownership in the U.S., see Concept Release on U.S. Proxy System, 

Release No. 34-62495 (July 14, 2010) [75 FR 42982) ("Proxy Mechanics Concept Release"), at Section II.A. 

The term "beneficial owner" does not have a uniform meaning under the federal securities laws. It has a 

different meaning in this bulletin as compared to "beneficial owner" and "beneficial ownership" in Sections 13 

and 16 of the Exchange Act. Our use of the term in this bulletin is not intended to suggest that registered 

owners are not beneficial owners for purposes of those Exchange Act provisions. See Proposed Amendments 

to Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals by Security Holders, Release 

No. 34-12598 (July 7, 1976) [41 FR 29982), at n.2 ("The term 'beneficial owner' when used in the context of the 

proxy rules, and in light of the purposes of those rules, may be interpreted to have a broader meaning than it 

would for certain other purpose[s] under the federal securities laws, such as reporting pursuant to the Williams 

Act."). 

3 If a shareholder has filed a Schedule 130, Schedule 13G, Form 3, Form 4 or Form 5 reflecting ownership of 

the required amount of shares. the shareholder may instead prove ownership by submitting a copy of such 

fil ings and providing the additional information that is described in Rule 14a-8(b)(2)(ii). 

4 OTC holds the deposited securities in "fungible bulk," meaning that there are no specifically identifiable 

shares directly owned by the OTC participants. Rather, each OTC participant holds a pro rata interest or 

position in the aggregate number of shares of a particular issuer held at OTC. Correspondingly, each customer 

of a OTC participant - such as an individual investor - owns a pro rata interest in the shares in which the OTC 

participant has a pro rata interest. See Proxy Mechanics Concept Release, at Section I1.8.2.a. 

5 See Exchange Act Rule 17Ad-8. 

6 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 56973) ("Net Capital Rule Release"), at 

Section I1.C. 

7 See KBR Inc. v. Chevedden, Civil Action No. H-11 -0196, 2011 U.S. Dist. LEXIS 36431 , 2011 WL 1463611 

(S.O. Tex. Apr. 4, 2011 ): Apache Corp. v. Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the 

court concluded that a securities intermediary was not a record holder for purposes of Rule 14a-8(b) because it 

did not appear on a list of the company's non-objecting beneficial owners or on any DTC securities position 

listing, nor was the intermediary a OTC participant. 

8 Techne Corp. (Sept. 20, 1988). 

9 In addition, if the shareholder's broker is an introducing broker, the shareholder's account statements should 

include the clearing broker's identity and telephone number. See Net Capital Rule Release, at Section 11.C.(iii). 

The clearing broker will generally be a OTC participant. 

1° For purposes of Rule 14a-8(b), the submission date of a proposal will generally precede the company's 

receipt date of the proposal. absent the use of electronic or other means of same-day delivery. 
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11 This format is acceptable for purposes of Rule 14a-8(b), but it is not mandatory or exclusive. 

12 As such, it is not appropriate for a company to send a notice of defect for multiple proposals under Rule 

14a-8(c) upon receiving a revised proposal. 

13 This position will apply to all proposals submitted after an initial proposal but before the company's deadline 

for receiving proposals, regardless of whether they are explicitly labeled as "revisions· to an initial proposal, 

unless the shareholder affirmatively indicates an intent to submit a second, additional proposal for inclusion in 

the company's proxy materials. In that case, the company must send the shareholder a notice of defect 

pursuant to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy materials in reliance on Rule 

14a-8(c). In light of this guidance, with respect to proposals or revisions received before a company's deadline 

for submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011 ) and other prior staff no-action 

letters in which we took the view that a proposal would violate the Rule 14a-8(c) one-proposal limitation if such 

proposal is submitted to a company after the company has either submitted a Rule 14a-8 no-action request to 

exclude an earlier proposal submitted by the same proponent or notified the proponent that the earlier proposal 

was excludable under the rule. 

14 See, e.g., Adoption of Amendments Relating to Proposals by Security Holders, Release No. 34-12999 (Nov. 

22, 1976) {41 FR 52994}. 

15 Because the relevant date for proving ownership under Rule 14a-8(b) is the date the proposal is submitted, a 

proponent who does not adequately prove ownership in connection with a proposal is not permitted to submit 

another proposal for the same meeting on a later date. 

16 Nothing in this staff position has any effect on the status of any shareholder proposal that is not withdrawn by 

the proponent or its authorized representative. 

Modified: Oct. 18, 2011 
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From: mky 

Sent: Friday, December 17, 2021 5 :18 PM 
To: Nico le Greene 
Cc: John Chevedden; M ichael Brow n; James McRitchie 

Subject: Re: Dexcom - Letter to Mr. Chevedden 
Nicole 

Thanks for bringing the deficiency to our attention. We have addressed it by removing the sentence that you 
appear to believe makes it two proposals. This will serve to highlight our focus on the group limit. I see that 
earlier today you acknowledged receipt of the broker letter, so all identified deficiencies have been addressed, 
COITect? 

MK Young, Shareholder Advocate 
CornGov.net 

On Dec 17, 2021, at 4:18 PM, Nicole Greene <nicole.greene@dexcom.com> wrote: 

Hi John, 
Attached please find a notice of deficiency with respect to the submission. 
Thanks, 
Nicole 
Nicole Greene 
VP, General Counsel, North America 
Corporate Secretary I Dexcom 
6340 Sequence Drive I San Diego, California 92121 
nicole.greene@dexcom.com 
CONFIDENTIALITY NOTICE: This electronic transmission, and any documents attached hereto, may contain confidential 
and/or privileged information. The information is intended only for use by the recipient named above. If you are not the 
named addressee, you are not authorized to read, print, retain, copy or disseminate this message or any part of it. If you 
have received this electronic message in error, please notify the sender and delete the electronic message. Any disclosure, 
copying, distribution, or use of the contents of information received in error is strictly prohibited. 

MK Young, Shareholder Advocate 
1 



 Myra Young and James McRitchie 
 

 

 
[DXCM: Rule 14a-8 Proposal, December 5, 2021, addressed deficiency 12/17/21] 

[This line and any line above it – Not for publication. *Proposal number to be assigned by Company.] 
 

ITEM 4* — Shareholder Proxy Access 
 

 
 

Resolved: Shareholders of DexCom Inc ("Company") request our Board of directors take the steps 
necessary to enable shareholders, without limits on group size, to aggregate their shares to equal 3% of 
our stock owned continuously for 3-years to enable shareholder proxy access with the following 
essential provision:  

Nominating shareholders and unlimited groups of shareholders must have owned at least 3% of 
the Company's outstanding shares of common stock continuously for a period of at least 3-years.  

The most essential feature requested is that shareholders forming a nominating group not be limited 
with regard to the number in a nominating group, allowing employee owners to combine with activist 
funds to nominate candidates. 

Supporting Statement: Proxy access enables shareholders to put competing director candidates on the 
company ballot to see if they can get more votes than some of management's director candidates. A 
competitive election is good for everyone. Even if never used, this proposal helps ensure our Board will 
nominate directors with outstanding qualifications to avoid giving shareholders a reason to exercise 
access rights.  

Proxy Access in the United States: Revisiting the Proposed SEC Rule,1 a cost-benefit analysis by CFA 
Institute, found proxy access would "benefit both the markets and corporate boardrooms, with little cost 
or disruption," raising US market capitalization by up to $140.3 billion. Governance Changes through 
Shareholder Initiatives: The Case of Proxy Access2 found a 0.5 percent average increase in shareholder 
value for proxy access targeted firms. 
 
Proxy access has been adopted by major companies, including 78% of the S&P 500. Adoption of this 
proposal will make our Company more competitive in its corporate governance. Two of our largest 
shareholders, BlackRock and Vanguard, voted in favor of 87% and 91% of shareholder proposals, 
respectively, to establish proxy access during the last 3.5 years.  
 

 
1 https://www.cfainstitute.org/-/media/documents/article/position-paper/proxy-access-in-united-states-revisiting-proposed-sec-
rule.ashx 
2 https://ssrn.com/abstract=2635695  



 Myra Young and James McRitchie 
 

 

Adding urgency to this proposal is a recent study finding directors generally do not want to monitor and 
are not sure they can do so effectively.3 Corporate governance expert Nell Minow offered the following: 
"Usually directors at least pretend to acknowledge their legal obligation to provide oversight of CEOs on 
behalf of shareholders." "This acknowledgment that directors see themselves as corporate cheerleaders 
instead of skeptics whose job is to push back, question, and insist on better is further proof that 
shareholders will need to support more Engine No. 1-style challenges."4  
 
Eliminating group limits would allow employee-shareholders with small holdings to join in nominating 
groups, opening communication channels between our Board and workers. Proxy access directors 
nominated by such groups may be more able to effectively monitor than typical outside directors and 
would bring a host of additional benefits.5 
 

Enhance Shareholder Value, Vote FOR 
Shareholder Proxy Access – Proposal [4*] 

 
[This line and any line above it – Not for publication.] 

The graphic included above is intended to be published with the rule 14a-8 proposal. It would be the 
same size as the largest management graphic (or highlighted management text) used in conjunction 
with a management proposal or opposition to a Rule 14a-8 shareholder proposal in the 2021 proxy. 
  
The proponent is willing to discuss mutual elimination of both shareholder graphic and any management 
graphic in the proxy regarding this specific proposal. Reference SEC Staff Legal Bulletin No. 14I (CF) 
[16]. 

Companies should not minimize or otherwise diminish the appearance of a shareholder's graphic. 
For example, if the Company includes its own graphics in its proxy statement, it should give 
similar prominence to a shareholder's graphics. If a company's proxy statement appears in black 
and white, however, the shareholder proposal and accompanying graphics may also appear in 
black and white. 

 
Notes: This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15, 2004, 
including (emphasis added): 

Accordingly, going forward, we believe that it would not be appropriate for companies to exclude 
supporting statement language and/or an entire proposal in reliance on rule 14a-8(i)(3) in the 
following circumstances:  

• the Company objects to factual assertions because they are not supported; 
• the Company objects to factual assertions that, while not materially false or misleading, may 

be disputed or countered; 
• the Company objects to factual assertions because those assertions may be interpreted by 

shareholders in a manner that is unfavorable to the Company, its directors, or its officers; 
and/or 

• the Company objects to statements because they represent the opinion of the shareholder 
proponent or a referenced source, but the statements are not identified specifically as such. 

 
3 https://corpgov.law.harvard.edu/2021/09/02/corporate-directors-implicit-theories-of-the-roles-and-duties-of-boards/ 
4 https://valueedgeadvisors.com/2021/09/02/corporate-directors-say-its-not-their-job-to-monitor-ceo-study-bloomberg/ 
5 https://www.aspeninstitute.org/publications/new-corporate-boardroom/ 



 Myra Young and James McRitchie 
 

 

We believe that it is appropriate under rule 14a-8 for companies to address these objections in their 
statements of opposition. 

See also Sun Microsystems, Inc. (July 21, 2005) 

I also take this opportunity to remind you of the SEC's recent guidance and my request that you 
acknowledge receipt of this shareholder proposal submission. SLB 14L Section F, 
https://www.sec.gov/corpfin/staff-legal-bulletin-14l-shareholder-proposals,  Staff "encourages both 
companies and shareholder proponents to acknowledge receipt of emails when requested." 
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AMENDED & RESTATED BYLAWS

OF

DEXCOM, INC.

(a Delaware corporation)

ARTICLE I

STOCKHOLDERS

Section 1.1. Annual Meetings. An annual meeting of stockholders shall be held for the election of directors at such date and time as the Board of
Directors shall each year fix. The meeting may be held either at a place, within or without the State of Delaware, or by means of remote communication as
the Board of Directors in its sole discretion may determine. Any other proper business may be transacted at the annual meeting.

Section 1.2. Special Meetings. Special meetings of stockholders for any purpose or purposes may be called at any time by the Board of Directors,
and shall be called upon the request of the Chairperson of the Board of Directors, the Chief Executive Officer, the President, the Lead Independent
Director or by a majority of the members of the Board of Directors. Special meetings may not be called by any other person or persons.

Section 1.3. Notice of Meetings. Notice of all meetings of stockholders shall be given in writing or by electronic transmission in the manner
provided by law (including, without limitation, as set forth in Section 7.1(b) of these Bylaws) stating the date, time and place, if any, of the meeting and, in
the case of a special meeting, the purpose or purposes for which the meeting is called. Unless otherwise required by applicable law or the Certificate of
Incorporation of the Corporation, such notice shall be given not less than ten (10) nor more than sixty (60) days before the date of the meeting to each
stockholder of record entitled to vote at such meeting.

Section 1.4. Adjournments. The chairperson shall have the power to adjourn the meeting to another time, date and place (if any). Any meeting of
stockholders may adjourn from time to time, and notice need not be given of any such adjourned meeting if the time, date and place (if any) thereof are
announced at the meeting at which the adjournment is taken; provided, however, that if the adjournment is for more than thirty (30) days, or if after the
adjournment a new record date is fixed for the adjourned meeting, then a notice of the adjourned meeting shall be given to each stockholder of record
entitled to vote at the meeting. At the adjourned meeting the Corporation may transact any business that might have been transacted at the original
meeting. The Board of Directors may postpone or reschedule any previously scheduled special or annual meeting of stockholders, in which case notice
shall be provided to the stockholders of the new date, time and place, if any, of the meeting as provided in Section 1.3 above.

Section 1.5. Quorum. At each meeting of stockholders the holders of a majority of the shares of stock entitled to vote at the meeting, present in
person or represented by proxy, shall constitute a quorum for the transaction of business, unless otherwise required by applicable law. If a quorum shall
fail to attend any meeting, the chairperson of the meeting may adjourn the meeting. Shares of the Corporation’s stock belonging to the Corporation (or to
another corporation, if a majority of the shares entitled to vote in the election of directors of such other corporation are held, directly or indirectly, by
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the Corporation) shall neither be entitled to vote nor be counted for quorum purposes; provided, however, that the foregoing shall not limit the right of
the Corporation or any other corporation to vote any shares of the Corporation’s stock held by it in a fiduciary capacity and to count such shares for
purposes of determining a quorum.

Section 1.6. Organization. Meetings of stockholders shall be presided over by such person as the Board of Directors may designate, or, in the
absence of such a person, the Chairperson of the Board of Directors, or, in the absence of such person, the President of the Corporation, or, in the
absence of such person, such person as may be chosen by the holders of a majority of the shares entitled to vote who are present, in person or by proxy,
at the meeting. Such person shall be chairperson of the meeting and, subject to Section 1.11 hereof, shall determine the order of business and the
procedure at the meeting, including such regulation of the manner of voting and the conduct of discussion as seems to him or her to be in order. The
Secretary of the Corporation shall act as secretary of the meeting, but in such person’s absence the chairperson of the meeting may appoint any person
to act as secretary of the meeting.

Section 1.7. Voting; Proxies. Unless otherwise provided by law or the Certificate of Incorporation of the Corporation, and subject to the provisions
of Section 1.8 of these Bylaws, each stockholder shall be entitled to one (1) vote for each share of stock held by such stockholder. Each stockholder
entitled to vote at a meeting of stockholders may authorize another person or persons to act for such stockholder by proxy. Such a proxy may be
prepared, transmitted and delivered in any manner permitted by applicable law. Unless otherwise provided by applicable law, the Certificate of
Incorporation of the Corporation or these Bylaws, every matter other than the election of directors shall be decided by the affirmative vote of the holders
of a majority of the shares of stock entitled to vote thereon that are present in person or represented by proxy at the meeting and are voted for or against
the matter.

Section 1.8. Fixing Date for Determination of Stockholders of Record. In order that the Corporation may determine the stockholders entitled to
notice of or to vote at any meeting of stockholders or any adjournment thereof, or entitled to receive payment of any dividend or other distribution or
allotment of any rights, or entitled to exercise any rights in respect of any change, conversion or exchange of stock or for the purpose of any other lawful
action, the Board of Directors may fix, in advance, a record date, which shall not precede the date upon which the resolution fixing the record date is
adopted by the Board of Directors and which shall not be more than sixty (60) nor less than ten (10) days before the date of such meeting, nor more than
sixty (60) days prior to any other action. If no record date is fixed by the Board of Directors, then the record date shall be as provided by applicable law. A
determination of stockholders of record entitled to notice of or to vote at a meeting of stockholders shall apply to any adjournment of the meeting;
provided, however, that the Board of Directors may fix a new record date for the adjourned meeting.

Section 1.9. List of Stockholders Entitled to Vote. A complete list of stockholders entitled to vote at any meeting of stockholders, arranged in
alphabetical order and showing the address of each stockholder and the number of shares registered in the name of each stockholder, shall be open to the
examination of any stockholder, for any purpose germane to the meeting, during ordinary business hours, for a period of at least ten (10) days prior to the
meeting, either on a reasonably accessible electronic network as permitted by law (provided that the information required to gain access to the list is
provided with the notice of the meeting) or during ordinary business hours at the principal place of business of the Corporation. If the meeting is held at a
place, the list shall also be produced and kept at
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the time and place of the meeting during the whole time thereof and may be inspected by any stockholder who is present at the meeting. If the meeting is
held solely by means of remote communication, then the list shall be open to the examination of any stockholder during the whole time of the meeting on
a reasonably accessible electronic network, and the information required to access the list shall be provided with the notice of the meeting.

Section 1.10. Inspectors of Elections.

(a) Applicability. Unless otherwise provided in the Certificate of Incorporation of the Corporation or required by the Delaware General
Corporation Law, the following provisions of this Section 1.10 shall apply only if and when the Corporation has a class of voting stock that is: (i) listed on
a national securities exchange; (ii) authorized for quotation on an automated interdealer quotation system of a registered national securities association;
or (iii) held of record by more than 2,000 stockholders; in all other cases, observance of the provisions of this Section 1.10 shall be optional, and at the
discretion of the Corporation.

(b) Appointment. The Corporation shall, in advance of any meeting of stockholders, appoint one or more inspectors of election to act at the
meeting and make a written report thereof. The Corporation may designate one or more persons as alternate inspectors to replace any inspector who fails
to act. If no inspector or alternate is able to act at a meeting of stockholders, the person presiding at the meeting shall appoint one or more inspectors to
act at the meeting.

(c) Inspector’s Oath. Each inspector of election, before entering upon the discharge of his duties, shall take and sign an oath faithfully to
execute the duties of inspector with strict impartiality and according to the best of such inspector’s ability.

(d) Duties of Inspectors. At a meeting of stockholders, the inspectors of election shall (i) ascertain the number of shares outstanding and
the voting power of each share, (ii) determine the shares represented at a meeting and the validity of proxies and ballots, (iii) count all votes and ballots,
(iv) determine and retain for a reasonable period of time a record of the disposition of any challenges made to any determination by the inspectors, and
(v) certify their determination of the number of shares represented at the meeting, and their count of all votes and ballots. The inspectors may appoint or
retain other persons or entities to assist the inspectors in the performance of the duties of the inspectors.

(e) Opening and Closing of Polls. The date and time of the opening and the closing of the polls for each matter upon which the
stockholders will vote at a meeting shall be announced by the chairperson of the meeting. No ballot, proxies or votes, nor any revocations thereof or
changes thereto, shall be accepted by the inspectors after the closing of the polls unless the Court of Chancery upon application by a stockholder shall
determine otherwise.

(f) Determinations. In determining the validity and counting of proxies and ballots, the inspectors shall be limited to an examination of the
proxies, any envelopes submitted with those proxies, any information provided in connection with proxies in accordance with Section 211(e) or Section
212(c)(2) of the Delaware General Corporation Law, or any information provided pursuant to Section 211(a)(2)(B)(i) or (iii), ballots and the regular books
and records of the Corporation, except that the inspectors may consider other reliable information for the limited purpose of reconciling proxies and
ballots submitted by or on behalf of banks, brokers, their nominees or similar persons which represent more votes than the holder of a proxy is authorized
by the record owner to cast or more votes than the
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stockholder holds of record. If the inspectors consider other reliable information for the limited purpose permitted herein, the inspectors at the time they
make their certification of their determinations pursuant to this Section 1.10 shall specify the precise information considered by them, including the
person or persons from whom they obtained the information, when the information was obtained, the means by which the information was obtained and
the basis for the inspectors’ belief that such information is accurate and reliable.

Section 1.11. Notice of Stockholder Business; Nominations.

(a) Annual Meeting of Stockholders.

(i) Nominations of persons for election to the Board of Directors and the proposal of business to be considered by the stockholders
shall be made at an annual meeting of stockholders (A) pursuant to the Corporation’s notice of such meeting, (B) by or at the direction of the Board of
Directors or (C) by any stockholder of the Corporation who was a stockholder of record at the time of giving of the notice provided for in this Section
1.11, who is entitled to vote at such meeting and who complies with the notice procedures set forth in this Section 1.11.

(ii) For nominations or other business to be properly brought before an annual meeting by a stockholder pursuant to clause (C) of
subparagraph (a)(i) of this Section 1.11, the stockholder must have given timely notice thereof in writing to the Secretary of the Corporation, such other
business must otherwise be a proper matter for stockholder action, and if the stockholder, or the beneficial owner on whose behalf any such proposal or
nomination is made, has provided the Corporation with a Solicitation Notice, as that term is defined below, such stockholder or beneficial owner must, in
the case of a proposal, have delivered a proxy statement and form of proxy to holders of at least the percentage of the Corporation’s voting shares
required under applicable law to carry any such proposal, or, in the case of a nomination or nominations, have delivered a proxy statement and form of
proxy to holders of a percentage of the Corporation’s voting shares reasonably believed by such stockholder or beneficial holder to be sufficient to elect
the nominee or nominees proposed to be nominated by such stockholder, and must, in either case, have included in such materials the Solicitation Notice
and (4) if no Solicitation Notice relating thereto has been timely provided pursuant to this section, the stockholder or beneficial owner proposing such
business or nomination must not have solicited a number of proxies sufficient to have required the delivery of such a Solicitation Notice under this
section. To be timely, a stockholder’s notice must be delivered to the Secretary at the principal executive offices of the Corporation not later than the
close of business on the seventy-fifth (75th) day nor earlier than the close of business on the one hundred and fifth (105th) day prior to the first
anniversary of the preceding year’s annual meeting (except in the case of the 2006 annual meeting, for which such notice shall be timely if delivered in the
same time period as if such meeting were a special meeting governed by subparagraph (b) of this Section 1.11); provided, however, that in the event that
the date of the annual meeting is more than thirty (30) days before or more than sixty (60) days after such anniversary date, notice by the stockholder to
be timely must be so delivered not earlier than the close of business on the one hundred and fifth (105th) day prior to such annual meeting and not later
than the close of business on the later of the seventy-fifth (75th) day prior to such annual meeting or the close of business on the tenth (10th) day
following the day on which public announcement of the date of such meeting is first made by the Corporation. Such stockholder’s notice shall set forth:
(a) as to each person whom the stockholder proposes to nominate for election or reelection as a director all information relating to such person that would
be required to be disclosed in solicitations of proxies for election of directors, or would be otherwise required, in each case pursuant to Regulation 14A
under the Securities
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Exchange Act of 1934, as amended (the “Exchange Act”), including such person’s written consent to being named in the proxy statement as a nominee
and to serving as a director if elected; (b) a statement whether such person, if elected, intends to tender, promptly following such person’s election or re-
election, an irrevocable resignation effective upon such person’s failure to receive the required vote for re-election at the next meeting at which such
person would face re-election and upon acceptance of such resignation by the Board of Directors, in accordance with the Corporation’s Corporate
Governance Principles for the Board of Directors; (c) as to any other business that the stockholder proposes to bring before the meeting, a brief
description of the business desired to be brought before the meeting, the reasons for conducting such business at the meeting and any material interest
in such business of such stockholder and the beneficial owner, if any, on whose behalf the proposal is made; (d) as to the stockholder giving the notice
and the beneficial owner, if any, on whose behalf the nomination or proposal is made (1) the name and address of such stockholder, as they appear on the
Corporation’s books, and of such beneficial owner, (2) the class and number of shares of the Corporation that are owned beneficially and held of record
by such stockholder and such beneficial owner (3) a description of any agreement, arrangement or understanding with respect to the nomination or
proposal between or among such shareholder and such beneficial owner, any of their respective affiliates or associates, and any others acting in concert
with any of the foregoing, (4) a description of any agreement, arrangement or understanding (including any derivative or short positions, profit interests,
options, warrants, stock appreciation or similar rights, hedging transactions, and borrowed or loaned shares) that has been entered into as of the date of
the shareholder’s notice by, or on behalf of, such shareholder and such beneficial owners, the effect or intent of which is to mitigate loss to, manage risk
or benefit of share price changes for, or increase or decrease the voting power of, such shareholder or such beneficial owner, with respect to shares of
stock of the Corporation, (5) a representation that the shareholder is a holder of record of stock of the Corporation entitled to vote at such meeting and
intends to appear in person or by proxy at the meeting to propose such business or nomination, and (6) a representation whether either such stockholder
or beneficial owner intends to deliver a proxy statement and form of proxy to holders of, in the case of a proposal, at least the percentage of the
Corporation’s voting shares required under applicable law to carry the proposal or, in the case of a nomination or nominations, a sufficient number of
holders of the Corporation’s voting shares to elect such nominee or nominees (an affirmative statement of such intent, a “Solicitation Notice”). If
requested by the Corporation, the information required under clauses (d)(2), (3) and (4) of this subparagraph (a)(ii) shall be supplemented by such
shareholder and beneficial owner, if any, not later than 10 days after the record date for the meeting to disclose such information as of the record date.

(iii) Notwithstanding anything in the second sentence of subparagraph (a)(ii) of this Section 1.11 to the contrary, in the event that the
number of directors to be elected to the Board of Directors of the Corporation is increased and there is no public announcement by the Corporation
naming all of the nominees for director or specifying the size of the increased board of directors at least seventy-five (75) days prior to the first
anniversary of the preceding year’s annual meeting (or, if the annual meeting is held more than thirty (30) days before or sixty (60) days after such
anniversary date, at least seventy-five (75) days prior to such annual meeting), a stockholder’s notice required by this Section 1.11 shall also be
considered timely, but only with respect to nominees for any new positions created by such increase, if it shall be delivered to the Secretary of the
Corporation at the principal executive office of the Corporation not later than the close of business on the tenth (10th) day following the day on which
such public announcement is first made by the Corporation.
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(b) Special Meetings of Stockholders. Only such business shall be conducted at a special meeting of stockholders as shall have been
brought before the meeting pursuant to the Corporation’s notice of such meeting. Nominations of persons for election to the Board of Directors may be
made at a special meeting of stockholders at which directors are to be elected pursuant to the Corporation’s notice of such meeting (i) by or at the
direction of the Board of Directors or (ii) provided that the Board of Directors has determined that directors shall be elected at such meeting, by any
stockholder of the Corporation who is a stockholder of record at the time of giving of notice of the special meeting, who shall be entitled to vote at the
meeting and who complies with the notice procedures set forth in this Section 1.11. In the event the Corporation calls a special meeting of stockholders
for the purpose of electing one or more directors to the Board of Directors, any such stockholder may nominate a person or persons (as the case may be),
for election to such position(s) as specified in the Corporation’s notice of meeting, if the stockholder’s notice required by subparagraph (a)(ii) of this
Section 1.11 shall be delivered to the Secretary of the Corporation at the principal executive offices of the Corporation not earlier than the one hundred
fifth (105th) day prior to such special meeting and not later than the close of business on the later of the seventy-fifth (75th) day prior to such special
meeting or the tenth (10th) day following the day on which public announcement is first made of the date of the special meeting and of the nominees
proposed by the Board of Directors to be elected at such meeting.

(c) General.

(i) Only such persons who are nominated in accordance with the procedures set forth in this Section 1.11 shall be eligible to serve as
directors and only such business shall be conducted at a meeting of stockholders as shall have been brought before the meeting in accordance with the
procedures set forth in this Section 1.11. Except as otherwise provided by law or these Bylaws, the chairperson of the meeting shall have the power and
duty to determine whether a nomination or any business proposed to be brought before the meeting was made or proposed, as the case may be, in
accordance with the procedures set forth in this Section 1.11 and, if any proposed nomination or business is not in compliance herewith, to declare that
such defective proposal or nomination shall be disregarded.

(ii) For purposes of this Section 1.11, the term “public announcement” shall mean disclosure in a press release reported by the Dow
Jones News Service, Associated Press or comparable national news service or in a document publicly filed by the Corporation with the Securities and
Exchange Commission pursuant to section 13, 14 or 15(d) of the Exchange Act.

(iii) Notwithstanding the foregoing provisions of this Section 1.11, a stockholder shall also comply with all applicable requirements of
the Exchange Act and the rules and regulations thereunder with respect to the matters set forth herein. Nothing in this Section 1.11 shall be deemed to
affect any rights of stockholders to request inclusion of proposals in the Corporation’s proxy statement pursuant to Rule 14a-8 under the Exchange Act.

Section 1.12. Stockholder Nominations Included in the Corporation’s Proxy Materials

(a) Inclusion of Nominees in Proxy Statement. Subject to the provisions of this Section 1.12, if expressly requested in the relevant
Nomination Notice (as defined below), the Corporation shall include in its proxy statement for any annual meeting of stockholders:

(i) the names of any person or persons nominated for election (each, a “Nominee”), which shall also be included on the Corporation’s
form of proxy and ballot, by any Eligible Holder (as defined below) or group of up to twenty (20) Eligible Holders that has (individually and collectively, in
the case of a group) satisfied, as determined by the Board of Directors, all applicable conditions and complied with all applicable procedures set forth in
this Section 1.12 (such Eligible Holder or group of Eligible Holders being a “Nominating Stockholder”);

6



(ii) disclosure about each Nominee and the Nominating Stockholder required under the rules of the Securities and Exchange
Commission (the “SEC”) or other applicable law to be included in the proxy statement;

(iii) any statement included by the Nominating Stockholder in the Nomination Notice for inclusion in the proxy statement in support
of each Nominee’s election to the Board (subject, without limitation, to Section 1.12(e)(ii)), if such statement does not exceed 500 words and fully complies
with Section 14 of the Exchange Act and the rules and regulations thereunder, including Rule 14a-9 (the “Supporting Statement”); and

(iv) any other information that the Corporation or the Board of Directors determines, in their discretion, to include in the proxy
statement relating to the nomination of each Nominee, including, without limitation, any statement in opposition to the nomination, any of the information
provided pursuant to this Section 1.12 and any solicitation materials or related information with respect to a Nominee.

(v) For purposes of this Section 1.12, any determination to be made by the Board of Directors may be made by the Board of Directors,
a committee of the Board of Directors or any officer of the Corporation designated by the Board of Directors or a committee of the Board of Directors, and
any such determination shall be final and binding on the Corporation, any Eligible Holder, any Nominating Stockholder, any Nominee and any other
person, so long as such determination is made in good faith (without any further requirements). The chairperson of any annual meeting of stockholders,
in addition to making any other determinations that may be appropriate to the conduct of the meeting, shall have the power and duty to determine
whether a Nominee has been nominated in accordance with the requirements of this Section 1.12 and, if not so nominated, shall direct and declare at the
meeting that such Nominee shall not be considered.

(b) Maximum Number of Nominees.

(i) The Corporation shall not be required to include in the proxy statement for an annual meeting of stockholders more Nominees than
that number of directors constituting the greater of (A) two (2) or (B) twenty percent (20%) of the total number of directors of the Corporation on the last
day on which a Nomination Notice may be submitted pursuant to this Section 1.12 (rounded down to the nearest whole number) (the “Maximum
Number”). The Maximum Number for a particular annual meeting shall be reduced by: (1) Nominees who the Board itself decides to nominate for election
at such annual meeting; (2) Nominees who have been accepted for nomination and subsequently cease to satisfy, or Nominees of Nominating
Stockholders that have been accepted for nomination and subsequently cease to satisfy, the eligibility requirements in this Section 1.12, as determined by
the Board; (3) Nominees whose nomination is withdrawn by the Nominating Stockholder or who become unwilling to serve on the Board; and (4) the
number of incumbent directors who had been Nominees with respect to any of the preceding two (2) annual meetings of stockholders and whose
reelection at the upcoming annual meeting is being recommended by the Board. In addition to any reductions in the Maximum Number for a particular
annual meeting pursuant to the preceding sentence, the Maximum Number shall be reduced (but not below one (1)) by the number of director candidates
for whom the
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Corporation shall have received a notice pursuant to Section 1.11 of these Bylaws that a stockholder intends to nominate a candidate for director at such
annual meeting (whether or not such notice is subsequently withdrawn or made the subject of a settlement with the Corporation). In the event that one or
more vacancies for any reason occurs on the Board after the deadline for submitting a Nomination Notice as set forth in Section 1.12(d) below but before
the date of the annual meeting, and the Board resolves to reduce the size of the board in connection therewith, the Maximum Number shall be calculated
based on the number of directors in office as so reduced.

(ii) If the number of Nominees pursuant to this Section 1.12 for any annual meeting of stockholders exceeds the Maximum Number
then, promptly upon notice from the Corporation, each Nominating Stockholder will select one Nominee for inclusion in the proxy statement until the
Maximum Number is reached, going in order of the amount (largest to smallest) of the ownership position as disclosed in each Nominating Stockholder’s
Nomination Notice, with the process repeated if the Maximum Number is not reached after each Nominating Stockholder has selected one Nominee. If,
after the deadline for submitting a Nomination Notice as set forth in Section 1.12(d), a Nominating Stockholder or a Nominee ceases to satisfy the
eligibility requirements in this Section 1.12, as determined by the Board, a Nominating Stockholder withdraws its nomination or a Nominee becomes
unwilling to serve on the Board, whether before or after the mailing or other distribution of the definitive proxy statement, then the nomination shall be
disregarded, and the Corporation: (1) shall not be required to include in its proxy statement or on any ballot or form of proxy the disregarded Nominee or
any successor or replacement nominee proposed by the Nominating Stockholder or by any other Nominating Stockholder and (2) may otherwise
communicate to its stockholders, including without limitation by amending or supplementing its proxy statement or ballot or form of proxy, that a Nominee
will not be included as a nominee in the proxy statement or on any ballot or form of proxy and will not be voted on at the annual meeting.

(c) Eligibility of Nominating Stockholder.

(i) An “Eligible Holder” is a person who has either (1) been a record holder of the shares of common stock used to satisfy the
eligibility requirements in this Section 1.12(c) continuously for the three (3) year period specified in Subsection (ii) below or (2) provides to the Secretary
of the Corporation, within the time period referred to in Section 1.12(d), evidence of continuous ownership of such shares for such three (3) year period
from one or more securities intermediaries in a form that the Board determines would be deemed acceptable for purposes of a shareholder proposal under
Rule 14a-8(b)(2) under the Exchange Act (or any successor rule).

(ii) An Eligible Holder or group of up to twenty (20) Eligible Holders may submit a nomination in accordance with this Section 1.12
only if the person or group (in the aggregate) has continuously owned at least the Minimum Number (as defined below) of shares of the Corporation’s
common stock throughout the three (3) year period preceding and including the date of submission of the Nomination Notice, and continues to own at
least the Minimum Number through the date of the annual meeting. Two or more funds that are (A) under common management and investment control,
(B) under common management and funded primarily by a single employer, or (C) a “group of investment companies,” as such term is defined in Section
12(d)(1)(G)(ii) of the Investment Company Act of 1940, as amended, shall be treated as one Eligible Holder if such Eligible Holder shall provide together
with the Nomination Notice documentation reasonably satisfactory to the Corporation that demonstrates that the funds meet the criteria set forth in (A),
(B) or (C) hereof. For the avoidance of doubt, in the event of a nomination by a group of Eligible Holders, any and all requirements and
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obligations for an individual Eligible Holder that are set forth in this Section 1.12, including the minimum holding period, shall apply to each member of
such group; provided, however, that the Minimum Number shall apply to the ownership of the group in the aggregate. Should any stockholder cease to
satisfy the eligibility requirements in this Section 1.12, as determined by the Board, or withdraw from a group of Eligible Holders at any time prior to the
annual meeting of stockholders, the group of Eligible Stockholders shall only be deemed to own the shares held by the remaining members of the group.

(iii) The “Minimum Number” of shares of the Corporation’s common stock means three percent (3%) of the number of outstanding
shares of common stock as of the most recent date for which such amount is given in any quarterly or annual filing, securities registration or other filing
by the Corporation with the SEC prior to the submission of the Nomination Notice.

(iv) For purposes of this Section 1.12, an Eligible Holder “owns” only those outstanding shares of the Corporation as to which the
Eligible Holder possesses both:

(A) the full voting and investment rights pertaining to the shares; and
(B) the full economic interest in (including the opportunity for profit and risk of loss on) such shares;

(v) provided that the number of shares calculated in accordance with clauses (A) and (B) shall not include any shares: (1) purchased
or sold by such Eligible Holder or any of its affiliates in any transaction that has not been settled or closed, (2) loaned or sold short by such Eligible
Holder, (3) borrowed by such Eligible Holder or any of its affiliates for any purpose or purchased by such Eligible Holder or any of its affiliates pursuant
to an agreement to resell or subject to any other obligation to resell to another person, or (4) subject to any option, warrant, forward contract, swap,
contract of sale, other derivative or similar agreement entered into by such Eligible Holder or any of its affiliates, whether any such instrument or
agreement is to be settled with shares or with cash based on the notional amount or value of outstanding shares of the Corporation, in any such case
which instrument or agreement has, or is intended to have, the purpose or effect of: (x) reducing in any manner, to any extent or at any time in the future,
such Eligible Holder’s or any of its affiliates’ full right to vote or direct the voting of any such shares, and/or (y) hedging, offsetting, or altering to any
degree, gain or loss arising from the full economic ownership of such shares by such Eligible Holder or any of its affiliates.

(vi) An Eligible Holder “owns” shares held in the name of a nominee or other intermediary so long as the Eligible Holder retains the
right to instruct how the shares are voted with respect to the election of directors and possesses the full economic interest in the shares. An Eligible
Holder’s ownership of shares shall be deemed to continue during any period in which the Eligible Holder has delegated any voting power by means of a
proxy, power of attorney, or other similar instrument or arrangement that is revocable at any time by the Eligible Holder. An Eligible Holder’s ownership of
shares shall be deemed to continue during any period in which the Eligible Holder has loaned such shares provided that the Eligible Holder has the power
to recall such loaned shares on five (5) business days’ notice, has recalled such loaned shares as of the date of the Nomination Notice and continues to
hold such shares through the date of the annual meeting. The terms “owned,” “owning” and other variations of the word “own” shall have correlative
meanings. Whether outstanding shares of the Corporation are “owned” for these purposes shall be determined by the Board.
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(vii) No Eligible Holder shall be permitted to be in more than one group constituting a Nominating Stockholder, and if any Eligible
Holder appears as a member of more than one group, it shall be deemed to be a member of the group that has the largest ownership position as reflected
in the Nomination Notice.

(d) Nomination Notice. To nominate a Nominee, the Nominating Stockholder must, no earlier than 5:00 PM, Pacific Time on the one hundred
and fiftieth (150th) day and no later than 5:00 PM, Pacific Time on the one hundred and twentieth (120th) day prior to the first anniversary of the
preceding year’s annual meeting of stockholders, deliver to the Secretary of the Corporation at the principal executive office of the Corporation all of the
information and documents set forth in paragraphs (i)-(iv) below (collectively, the “Nomination Notice”); provided, however, that if (and only if) the date
of the annual meeting of stockholders is more than thirty (30) days before or more than sixty (60) days after such anniversary date (an annual meeting
date outside such period being referred to herein as an “Other Meeting Date”), notice by the Nominating Stockholder must be so delivered no earlier
than 5:00 PM, Pacific Time on the one hundred and twentieth (120th) day prior to such annual meeting and no later than 5:00 PM, Pacific Time on the later
of (A) the ninetieth (90th) day prior to such Other Meeting Date and (B) the tenth (10th) day following the day on which the Other Meeting Date is first
announced or disclosed by the Corporation. In no event shall the public announcement or disclosure of an Other Meeting Date commence a new time
period (or extend any time period) for the giving of a stockholder’s notice as described above. For purposes of this Section 1.12, the Nomination Notice
shall include the following:

(i) A Schedule 14N (or any successor form) relating to each Nominee, completed and filed with the SEC by the Nominating
Stockholder as applicable, in accordance with SEC rules;

(ii) A written notice, in a form deemed satisfactory by the Board, of the nomination of each Nominee that includes the following
additional information, agreements, representations and warranties by the Nominating Stockholder (including each group member):

(A) the details of any relationship that existed within the past three (3) years and that would have been described pursuant to Item
6(e) of Schedule 14N (or any successor item) if it existed on the date of submission of the Schedule 14N;

(B) a representation and warranty that the Nominating Stockholder acquired the securities of the Corporation in the ordinary
course of business and did not acquire, and is not holding, securities of the Corporation for the purpose or with the effect of
influencing or changing control of the Corporation;

(C) a representation and warranty that each Nominee’s candidacy or, if elected, Board membership would not violate applicable
state or federal law or the rules of any stock exchange on which the Corporation’s securities are traded;

(D) a representation and warranty that each Nominee:
(1) does not have any direct or indirect relationship with the Corporation that would cause the Nominee to be considered

not independent pursuant to the Corporation’s Corporate Governance Guidelines as most recently published on its
website and otherwise qualifies as independent under the rules of the primary stock exchange on which the
Corporation’s shares of common stock are traded;
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(2) meets the audit committee and compensation committee independence requirements under the rules of the primary stock
exchange on which the Corporation’s shares of common stock are traded;

(3) is a “non-employee director” for the purposes of Rule 16b-3 under the Exchange Act (or any successor rule);
(4) is an “outside director” for the purposes of Section 162(m) of the Internal Revenue Code (or any successor provision);

and
(5) is not and has not been subject to any event specified in Rule 506(d)(1) of Regulation D (or any successor rule) under

the Securities Act of 1933, as amended or Item 401(f) of Regulation S-K (or any successor rule) under the Exchange Act,
without reference to whether the event is material to an evaluation of the ability or integrity of such Nominee;

(E) a representation and warranty that the Nominating Stockholder satisfies the eligibility requirements set forth in Section 1.12(c)
and has provided evidence of ownership to the extent required by Section 1.12(c)(i);

(F) a representation and warranty that the Nominating Stockholder intends to continue to satisfy the eligibility requirements
described in Section 1.12(c) through the date of the annual meeting and a statement regarding the Nominating Stockholder’s
intent with respect to continued ownership of the Minimum Number of shares for at least one year following the annual
meeting;

(G) details of any position of a Nominee as an officer or director of any competitor (that is, any entity that produces products or
provides services that compete with or are alternatives to the products produced or services provided by the Corporation or
its affiliates) of the Corporation, within the three (3) years preceding the submission of the Nomination Notice;

(H) a representation and warranty that the Nominating Stockholder will not engage in a “solicitation” within the meaning of Rule
14a-1(l) (without reference to the exception in Section 14a-1(l)(2)(iv)) (or any successor rules) with respect to the annual
meeting, other than with respect to a Nominee or any nominee of the Board;

(I) a representation and warranty that the Nominating Stockholder will not use any proxy card other than the Corporation’s proxy
card in soliciting stockholders in connection with the election of a Nominee at the annual meeting;

(J) if desired, a Supporting Statement; and
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(K) in the case of a nomination by a group, the designation by all group members of one group member that is authorized to act
on behalf of all group members with respect to matters relating to the nomination, including withdrawal of the nomination;

(iii) An executed agreement, in a form deemed satisfactory by the Board, pursuant to which the Nominating Stockholder (including
each group member) agrees:

(A) to comply with all applicable laws, rules and regulations in connection with the nomination, solicitation and election;
(B) to file any written solicitation materials with the Corporation’s stockholders relating to one or more of the Corporation’s

directors or director nominees or any Nominee with the SEC, regardless of whether any such filing is required under rule or
regulation or whether any exemption from filing is available for such materials under any rule or regulation;

(C) to assume all liability stemming from an action, suit or proceeding concerning any actual or alleged legal or regulatory
violation arising out of any communication by the Nominating Stockholder or any of its Nominees with the Corporation, its
stockholders or any other person in connection with the nomination or election of directors, including, without limitation, the
Nomination Notice;

(D) to indemnify and hold harmless (jointly with all other group members, in the case of a group member) the Corporation and
each of its directors, officers and employees individually against any liability, loss, damages, expenses or other costs
(including attorneys’ fees incurred in connection with any threatened or pending action, suit or proceeding, whether legal,
administrative or investigative, against the Corporation or any of its directors, officers or employees arising out of or relating
to a failure or alleged failure of the Nominating Stockholder or any of its Nominees to comply with, or any breach or alleged
breach of, its or their obligations, agreements or representations under this Section;

(E) in the event that any information included in the Nomination Notice, or any other communication by the Nominating
Stockholder (including with respect to any group member), with the Corporation, its stockholders or any other person in
connection with the nomination or election ceases to be true and accurate in all material respects (or omits a material fact
necessary to make the statements made not misleading), or that the Nominating Stockholder (including any group member)
has failed to continue to satisfy the eligibility requirements described in Section 1.12(c), to promptly (and in any event within
forty-eight (48) hours of discovering such misstatement, omission or failure) notify the Corporation and any other recipient of
such communication of (A) the misstatement or omission in such previously provided information and of the information that
is required to correct the misstatement or omission or (B) such failure; and
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(iv) An executed agreement, in a form deemed satisfactory by the Board, by each Nominee:
(A) to provide to the Corporation all information relating to such Nominee that is required to be disclosed in solicitations of

proxies for the election of directors, or is otherwise required, pursuant to Regulation 14A under the Exchange Act (including
such Nominee’s written consent to being named in the proxy statement as a nominee and to serving as a director if elected);

(B) to provide to the Corporation such other information and certifications, including completion of the Corporation’s director
questionnaire, as it may reasonably request;

(C) at the reasonable request of the Nominating and Corporate Governance Committee, to meet with the Nominating and
Corporate Governance Committee to discuss matters relating to the nomination of such Nominee to the Board, including the
information provided by such Nominee to the Corporation in connection with his or her nomination and such Nominee’s
eligibility to serve as a member of the Board;

(D) that such Nominee has read and agrees, if elected, to serve as a member of the Board, to adhere to the Corporation’s
Corporate Governance Guidelines, Code of Business Conduct and Ethics, Related-Party Transactions Policy and any other
Corporation policies and guidelines applicable to directors; and

(E) that such Nominee is not and will not become a party to (i) any compensatory, payment or other financial agreement,
arrangement or understanding with any person or entity in connection with his or her nomination, service or action as a
director of the Corporation that has not been disclosed to the Corporation or (ii) any agreement, arrangement or
understanding with, or any commitment or assurance to, any person or entity as to how such Nominee, if elected as a director
of the Corporation, will act or vote on any issue or question, that (a) has not been disclosed to the Corporation or (b) could
limit or interfere with such Nominee’s ability to comply, if elected as a director of the Corporation, with its fiduciary duties
under applicable law.

(v) The information and documents required by this Section 1.12(d) to be provided by the Nominating Stockholder shall be: (i)
provided with respect to and executed by each group member, in the case of information applicable to group members; and (ii) provided with respect to
the persons specified in Instruction 1 to Items 6(c) and (d) of Schedule 14N (or any successor item) in the case of a Nominating Stockholder or group
member that is an entity. The Nomination Notice shall be deemed submitted on the date on which all the information and documents referred to in this
Section 1.12(d) (other than such information and documents contemplated to be provided after the date the Nomination Notice is provided) have been
delivered to or, if sent by mail, received by the Secretary of the Corporation.
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(e) Exceptions.

(i) Notwithstanding anything to the contrary contained in this Section 1.12, the Corporation may omit from its proxy statement any Nominee
and any information concerning such Nominee (including a Nominating Stockholder’s Supporting Statement) and no vote on such Nominee will occur
(notwithstanding that proxies in respect of such vote may have been received by the Corporation), and the Nominating Stockholder may not, after the
last day on which a Nomination Notice would be timely, cure in any way any defect preventing the nomination of such Nominee, if:

(A) the Nominating Stockholder or the designated lead group member, as applicable, or any qualified representative thereof, does
not appear at the meeting of stockholders to present the nomination submitted pursuant to this Section 1.12, the Nominating
Stockholder withdraws its nomination or the chairperson of the annual meeting declares that such nomination was not made
in accordance with the procedures prescribed by this Section 1.12 and shall therefore be disregarded;

(B) the Board determines that such Nominee’s nomination or election to the Board would result in the Corporation violating or
failing to be in compliance with the Corporation’s bylaws or certificate of incorporation or any applicable law, rule or
regulation to which the Corporation is subject, including any rules or regulations of the primary stock exchange on which the
Corporation’s common stock is traded;

(C) such Nominee was nominated for election to the Board pursuant to this Section 1.12 at one of the Corporation’s two
preceding annual meetings of stockholders and either withdrew or became ineligible or received a vote of less than twenty
five percent (25%) of the shares of common stock entitled to vote for such Nominee;

(D) such Nominee is a named subject of a pending criminal proceeding (excluding traffic violations and other minor offenses) or
has been convicted in a criminal proceeding within the past 10 years;

(E) such Nominee has been, within the past three years, an officer or director of a competitor, as defined for purposes of Section 8
of the Clayton Antitrust Act of 1914, as amended; or

(F) the Corporation is notified, or the Board determines, that the Nominating Stockholder or the Nominee has failed to continue to
satisfy the eligibility requirements described in Section 1.12(c), any of the representations and warranties made in the
Nomination Notice ceases to be true and accurate in all material respects (or omits a material fact necessary to make the
statements made not misleading), such Nominee becomes unwilling or unable to serve on the Board or any material violation
or breach occurs of the obligations, agreements, representations or warranties of the Nominating Stockholder or such
Nominee under this Section 1.12;
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(ii) Notwithstanding anything to the contrary contained in this Section 1.12, the Corporation may omit from its proxy statement, or may
supplement or correct, any information, including all or any portion of the Supporting Statement or any other statement in support of a Nominee included
in the Nomination Notice, if the Board determines that:

(A) such information is not true in all material respects or omits a material statement necessary to make the statements made not
misleading;

(B) such information directly or indirectly impugns the character, integrity or personal reputation of, or directly or indirectly makes
charges concerning improper, illegal or immoral conduct or associations, without factual foundation, with respect to, any
person or other argumentum ad hominem; or

(C) the inclusion of such information in the proxy statement would otherwise violate the SEC proxy rules or any other applicable
law, rule or regulation.

The Corporation may solicit against, and include in the proxy statement its own statement relating to, any Nominee.

ARTICLE II

BOARD OF DIRECTORS

Section 2.1. Number; Qualifications. The Board of Directors shall consist of one or more members. The initial number of authorized directors shall
be eight (8), and thereafter shall be fixed from time to time by resolution of the Board of Directors. No decrease in the authorized number of directors
constituting the Board of Directors shall shorten the term of any incumbent director. Directors need not be stockholders of the Corporation.

Section 2.2. Election; Resignation; Removal; Vacancies. Subject to the rights of the holders of any series of Preferred Stock to elect additional
directors under specified circumstances, prior to the 2022 annual meeting of the stockholders, the directors shall be divided, with respect to the time for
which they severally hold office, into three classes designated as Class I, Class II and Class III, for a term expiring at the third annual meeting of
stockholders after such director is elected or until such director’s earlier death, resignation or removal. Commencing with the 2022 annual meeting of
stockholders, each class of directors whose term shall expire at such annual meeting of stockholders shall be elected to hold office for a term expiring at
the next annual meeting of stockholders or until such director’s earlier death, designation or removal, as provided in the Certificate of Incorporation of the
Corporation. Any director may resign at any time upon notice to the Corporation given in writing or by electronic transmission. Subject to the rights of
the holders of any series of Preferred Stock, each director serving in a class of directors for a term expiring at the third annual meeting of stockholders
following the election of such class may be removed from the Board only for cause by the holders of a majority of the voting power of the shares then
entitled to vote at an election of directors, and all other directors may be removed from the Board with or without cause by the affirmative vote of the
holders of a majority of the voting power of the then outstanding shares of capital stock of the Corporation then entitled to vote at an election of
directors. Subject to the rights of the holders of any series of Preferred Stock, any vacancy occurring in the Board of Directors for any cause, and any
newly created directorship resulting from any increase in the authorized number of directors, shall, unless as otherwise
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provided by law, be filled only by the affirmative vote of a majority of the directors then in office, although less than a quorum, or by a sole remaining
director. Prior to the 2022 annual meeting of the stockholders, any director elected to fill a vacancy created by a newly created directorship shall hold
office for a term expiring at the same annual meeting as other members of the class of directors into which such director is a member. Commencing with the
2022 annual meeting of stockholders, any director elected to fill a vacancy created by a newly created directorship shall hold office for a term expiring at
the next annual meeting of stockholders or until such director’s earlier death, resignation or removal. No decrease in the authorized number of directors
shall shorten the term of any incumbent director. A nominee for director shall be elected to the Board of Directors if the votes cast for such nominee’s
election exceed the votes cast against such nominee’s election; provided, however, that directors shall be elected by a plurality of the votes cast at any
meeting of stockholders for which (i) the Secretary of the Corporation receives a notice that a stockholder has nominated a person for election to the
Board of Directors in compliance with the advance notice requirements for stockholder nominees for director set forth in Article I, Section 1.11 of these
Bylaws and (ii) such nomination has not been withdrawn by such stockholder on or before the tenth (10t h) day before the Corporation first mails its
notice of meeting for such meeting to the stockholders. If directors are to be elected by a plurality of the votes cast, stockholders shall not be permitted to
vote against a nominee.

Section 2.3. Regular Meetings. Regular meetings of the Board of Directors may be held at such places, within or without the State of Delaware,
and at such times as the Board of Directors may from time to time determine. Notice of regular meetings need not be given if the date, times and places
thereof are fixed by resolution of the Board of Directors.

Section 2.4. Special Meetings. Special meetings of the Board of Directors may be called by the Chairperson of the Board of Directors, the
President, the Lead Independent Director or a majority of the members of the Board of Directors then in office and may be held at any time, date or place,
within or without the State of Delaware, as the person or persons calling the meeting shall fix. Notice of the time, date and place of such meeting shall be
given, orally, in writing or by electronic transmission (including electronic mail), by the person or persons calling the meeting to all directors at least four
(4) days before the meeting if the notice is mailed, or at least twenty-four (24) hours before the meeting if such notice is given by telephone, hand
delivery, telegram, telex, mailgram, facsimile, electronic mail or other means of electronic transmission. Unless otherwise indicated in the notice, any and all
business may be transacted at a special meeting.

Section 2.5. Remote Meetings Permitted. Members of the Board of Directors, or any committee of the Board, may participate in a meeting of the
Board or such committee by means of conference telephone or other communications equipment by means of which all persons participating in the
meeting can hear each other, and participation in a meeting pursuant to conference telephone or other communications equipment shall constitute
presence in person at such meeting.

Section 2.6. Quorum; Vote Required for Action. At all meetings of the Board of Directors a majority of the total number of authorized directors
shall constitute a quorum for the transaction of business. Except as otherwise provided herein or in the Certificate of Incorporation of the Corporation, or
required by law, the vote of a majority of the directors present at a meeting at which a quorum is present shall be the act of the Board of Directors.

Section 2.7. Organization. Meetings of the Board of Directors shall be presided over by the Chairperson of the Board of Directors, or in such
person’s absence by the President, the Lead Independent Director, or in such person’s absence by a chairperson chosen at the meeting. The Secretary
shall act as secretary of the meeting, but in such person’s absence the chairperson of the meeting may appoint any person to act as secretary of the
meeting.
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Section 2.8. Written Action by Directors. Any action required or permitted to be taken at any meeting of the Board of Directors, or of any
committee thereof, may be taken without a meeting if all members of the Board or such committee, as the case may be, consent thereto in writing or by
electronic transmission, and the writing or writings or electronic transmission or transmissions are filed with the minutes of proceedings of the Board or
committee, respectively. Such filing shall be in paper form if the minutes are maintained in paper form and shall be in electronic form if the minutes are
maintained in electronic form.

Section 2.9. Powers. The Board of Directors may, except as otherwise required by law or the Certificate of Incorporation of the Corporation,
exercise all such powers and do all such acts and things as may be exercised or done by the Corporation.

Section 2.10. Compensation of Directors. Directors, as such, may receive, pursuant to a resolution of the Board of Directors, fees and other
compensation for their services as directors, including without limitation their services as members of committees of the Board of Directors.

ARTICLE III

COMMITTEES

Section 3.1. Committees. The Board of Directors may designate one or more committees, each committee to consist of one or more of the directors
of the Corporation. The Board of Directors may designate one or more directors as alternate members of any committee, who may replace any absent or
disqualified member at any meeting of the committee. In the absence or disqualification of a member of the committee, the member or members thereof
present at any meeting of such committee who are not disqualified from voting, whether or not such member or members constitute a quorum, may
unanimously appoint another member of the Board of Directors to act at the meeting in place of any such absent or disqualified member. Any such
committee, to the extent provided in a resolution of the Board of Directors, shall have and may exercise all the powers and authority of the Board of
Directors in the management of the business and affairs of the Corporation and may authorize the seal of the Corporation to be affixed to all papers that
may require it; but no such committee shall have the power or authority in reference to the following matters: (i) approving or adopting, or recommending
to the stockholders, any action or matter expressly required by the Delaware General Corporation Law to be submitted to stockholders for approval or (ii)
adopting, amending or repealing any bylaw of the Corporation.

Section 3.2. Committee Rules. Unless the Board of Directors otherwise provides, each committee designated by the Board of Directors may make,
alter and repeal rules for the conduct of its business. In the absence of such rules each committee shall conduct its business in the same manner as the
Board of Directors conducts its business pursuant to Article II of these Bylaws.

Adequate provision shall be made for notice to members of all meetings, and all matters shall be determined by a majority vote of the members
present. Action may be taken by any committee without a meeting if all members thereof consent thereto in writing or by electronic transmission, and the
writing or writings or electronic transmission or transmissions are filed with the minutes of the proceedings of such committee. Such filing shall be in
paper form if the minutes are maintained in paper form and shall be in electronic form if the minutes are maintained in electronic form.
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ARTICLE IV

OFFICERS

Section 4.1. Generally. The officers of the Corporation shall consist of a Chief Executive Officer and/or a President, one or more Vice Presidents, a
Secretary, a Treasurer and such other officers, including a Chairperson of the Board of Directors and/or Chief Financial Officer, as may from time to time be
appointed by the Board of Directors. All officers shall be elected by the Board of Directors. Each officer shall hold office until such person’s successor is
elected and qualified or until such person’s earlier resignation or removal. Any number of offices may be held by the same person. Any officer may resign
at any time upon written notice to the Corporation. Any vacancy occurring in any office of the Corporation by death, resignation, removal or otherwise
may be filled by the Board of Directors.

Section 4.2. Chief Executive Officer. Subject to the control of the Board of Directors and such supervisory powers, if any, as may be given by the
Board of Directors, the powers and duties of the Chief Executive Officer of the Corporation are:

(a) To act as the general manager and, subject to the control of the Board of Directors, to have general supervision, direction and control of
the business and affairs of the Corporation;

(b) To preside at all meetings of the stockholders;

(c) To call meetings of the stockholders to be held at such times and, subject to the limitations prescribed by law or by these Bylaws, at
such places as he or she shall deem proper; and

(d) To affix the signature of the Corporation to all deeds, conveyances, mortgages, guarantees, leases, obligations, bonds, certificates and
other papers and instruments in writing which have been authorized by the Board of Directors or which, in the judgment of the Chief Executive Officer,
should be executed on behalf of the Corporation; to sign certificates for shares of stock of the Corporation; and, subject to the direction of the Board of
Directors, to have general charge of the property of the Corporation and to supervise and control all officers, agents and employees of the Corporation.

The President shall be the Chief Executive Officer of the Corporation unless the Board of Directors shall designate another officer to be the Chief
Executive Officer. If there is no President, and the Board of Directors has not designated any other officer to be the Chief Executive Officer, then the
Chairperson of the Board of Directors shall be the Chief Executive Officer.

Section 4.3. Chairperson of the Board. The Chairperson of the Board of Directors shall have the power to preside at all meetings of the Board of
Directors and shall have such other powers and duties as provided in these Bylaws and as the Board of Directors may from time to time prescribe.

Section 4.4. Lead Independent Director. The Board may, in its discretion elect a Lead Independent Director from among its members that are
“Independent Directors” (as defined below). He or she shall preside at all meetings at which the Chairperson of the Board is not present and shall exercise
such other powers and duties as may from time to time be assigned to him or her by the Board or as prescribed by these Bylaws. For purposes of these
Bylaws, “Independent Director” has the meaning ascribed to such term under the rules of The NASDAQ Stock Market or other stock exchange upon
which the Corporation’s common stock is primarily traded.

18



Section 4.5. President. The President shall be the Chief Executive Officer of the Corporation unless the Board of Directors shall have designated
another officer as the Chief Executive Officer of the Corporation. Subject to the provisions of these Bylaws and to the direction of the Board of Directors,
and subject to the supervisory powers of the Chief Executive Officer (if the Chief Executive Officer is an officer other than the President), and subject to
such supervisory powers and authority as may be given by the Board of Directors to the Chairperson of the Board of Directors, and/or to any other
officer, the President shall have the responsibility for the general management the control of the business and affairs of the Corporation and the general
supervision and direction of all of the officers, employees and agents of the Corporation (other than the Chief Executive Officer, if the Chief Executive
Officer is an officer other than the President) and shall perform all duties and have all powers that are commonly incident to the office of President or that
are delegated to the President by the Board of Directors.

Section 4.6. Vice President. Each Vice President shall have all such powers and duties as are commonly incident to the office of Vice President, or
that are delegated to him or her by the Board of Directors or the Chief Executive Officer. A Vice President may be designated by the Board to perform the
duties and exercise the powers of the Chief Executive Officer in the event of the Chief Executive Officer’s absence or disability.

Section 4.7. Chief Financial Officer. The Chief Financial Officer shall be the Treasurer of the Corporation unless the Board of Directors shall have
designated another officer as the Treasurer of the Corporation. Subject to the direction of the Board of Directors and the Chief Executive Officer, the Chief
Financial Officer shall perform all duties and have all powers that are commonly incident to the office of Chief Financial Officer.

Section 4.8. Treasurer. The Treasurer shall have custody of all monies and securities of the Corporation. The Treasurer shall make such
disbursements of the funds of the Corporation as are authorized and shall render from time to time an account of all such transactions. The Treasurer shall
also perform such other duties and have such other powers as are commonly incident to the office of Treasurer, or as the Board of Directors or the Chief
Executive Officer may from time to time prescribe.

Section 4.9. Secretary. The Secretary shall issue or cause to be issued all authorized notices for, and shall keep, or cause to be kept, minutes of all
meetings of the stockholders and the Board of Directors. The Secretary shall have charge of the corporate minute books and similar records and shall
perform such other duties and have such other powers as are commonly incident to the office of Secretary, or as the Board of Directors or the Chief
Executive Officer may from time to time prescribe.

Section 4.10. Delegation of Authority. The Board of Directors may from time to time delegate the powers or duties of any officer to any other
officers or agents, notwithstanding any provision hereof.

Section 4.11. Removal. Any officer of the Corporation shall serve at the pleasure of the Board of Directors and may be removed at any time, with or
without cause, by the Board of Directors. Such removal shall be without prejudice to the contractual rights of such officer, if any, with the Corporation.
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ARTICLE V

STOCK

Section 5.1. Certificates. Every holder of stock shall be entitled to have a certificate signed by or in the name of the Corporation by the
Chairperson or Vice-Chairperson of the Board of Directors, or the President or a Vice President, and by the Treasurer or an Assistant Treasurer, or the
Secretary or an Assistant Secretary, of the Corporation, certifying the number of shares owned by such stockholder in the Corporation. Any or all of the
signatures on the certificate may be a facsimile.

Section 5.2. Lost, Stolen or Destroyed Stock Certificates; Issuance of New Certificates. The Corporation may issue a new certificate of stock in
the place of any certificate previously issued by it, alleged to have been lost, stolen or destroyed, and the Corporation may require the owner of the lost,
stolen or destroyed certificate, or such owner’s legal representative, to agree to indemnify the Corporation and/or to give the Corporation a bond
sufficient to indemnify it, against any claim that may be made against it on account of the alleged loss, theft or destruction of any such certificate or the
issuance of such new certificate.

Section 5.3. Other Regulations. The issue, transfer, conversion and registration of stock certificates shall be governed by such other regulations
as the Board of Directors may establish.

ARTICLE VI

INDEMNIFICATION

Section 6.1. Indemnification of Officers and Directors. Each person who was or is made a party to, or is threatened to be made a party to, or is
involved in any action, suit or proceeding, whether civil, criminal, administrative or investigative (a “Proceeding”), by reason of the fact that such person
(or a person of whom such person is the legal representative), is or was a director or officer of the Corporation or is or was serving at the request of the
Corporation as a director or officer of another corporation, or of a partnership, joint venture, trust or other enterprise, including service with respect to
employee benefit plans, shall be indemnified and held harmless by the Corporation to the fullest extent permitted by the Delaware General Corporation
Law, against all expenses, liability and loss (including attorneys’ fees, judgments, fines, ERISA excise taxes and penalties and amounts paid or to be paid
in settlement) reasonably incurred or suffered by such person in connection therewith, provided such person acted in good faith and in a manner which
the person reasonably believed to be in or not opposed to the best interests of the Corporation, and, with respect to any criminal action or proceeding,
had no reasonable cause to believe the person’s conduct was unlawful. Such indemnification shall continue as to a person who has ceased to be a
director or officer and shall inure to the benefit of such person’s heirs, executors and administrators. Notwithstanding the foregoing, the Corporation shall
indemnify any such person seeking indemnity in connection with a Proceeding (or part thereof) initiated by such person only if such Proceeding (or part
thereof) was authorized by the Board of Directors of the Corporation, or if such indemnification is authorized by an agreement approved by the Board of
Directors.

Section 6.2. Advance of Expenses. The Corporation shall pay all expenses (including attorneys’ fees) incurred by such a director or officer in
defending any such Proceeding as they are incurred in advance of its final disposition; provided, however, that if the Delaware General Corporation Law
then so requires, the payment of such expenses incurred by such a director or officer in advance of the final disposition of such Proceeding shall be made
only upon delivery to the Corporation of an undertaking, by or on behalf of such director or officer, to repay all amounts so advanced if it should be
determined ultimately that such director or officer is not entitled to be indemnified under this Article VI or otherwise; and provided, further, that the
Corporation shall not be required to advance any expenses to a
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person against whom the Corporation directly brings a claim, in a Proceeding, alleging that such person has breached such person’s duty of loyalty to
the Corporation, committed an act or omission not in good faith or that involves intentional misconduct or a knowing violation of law, or derived an
improper personal benefit from a transaction.

Section 6.3. Non-Exclusivity of Rights. The rights conferred on any person in this Article VI shall not be exclusive of any other right that such
person may have or hereafter acquire under any statute, provision of the Certificate of Incorporation of the Corporation, Bylaw, agreement, vote or
consent of stockholders or disinterested directors, or otherwise. Additionally, nothing in this Article VI shall limit the ability of the Corporation, in its
discretion, to indemnify or advance expenses to persons whom the Corporation is not obligated to indemnify or advance expenses pursuant to this
Article VI.

Section 6.4. Indemnification Contracts. The Board of Directors is authorized to cause the Corporation to enter into indemnification contracts with
any director, officer, employee or agent of the Corporation, or any person serving at the request of the Corporation as a director, officer, employee or
agent of another corporation, partnership, joint venture, trust or other enterprise, including employee benefit plans, providing indemnification rights to
such person. Such rights may be greater than those provided in this Article VI.

Section 6.5. Effect of Amendment. Any amendment, repeal or modification of any provision of this Article VI shall be prospective only, and shall
not adversely affect any right or protection conferred on a person pursuant to this Article VI and existing at the time of such amendment, repeal or
modification.

ARTICLE VII

NOTICES

Section 7.1. Notice.

(a) Except as otherwise specifically provided in these Bylaws (including, without limitation, Section 7.1(b) below) or required by law, all
notices required to be given pursuant to these Bylaws shall be in writing and may in every instance be effectively given by hand delivery (including use
of a delivery service), by depositing such notice in the mail, postage prepaid, or by sending such notice by prepaid telegram, telex, overnight express
courier, mailgram or facsimile, electronic mail or other means of electronic transmission. Any such notice shall be addressed to the person to whom notice
is to be given at such person’s address as it appears on the records of the Corporation. The notice shall be deemed given (i) in the case of hand delivery,
when received by the person to whom notice is to be given or by any person accepting such notice on behalf of such person, (ii) in the case of delivery
by mail, upon deposit in the mail, (iii) in the case of delivery by overnight express courier, when dispatched, and (iv) in the case of delivery via telegram,
telex, mailgram, facsimile, electronic mail or other means of electronic transmission, when dispatched. Notice given pursuant to this Section 7.1(a) shall be
deemed given: (i) if by facsimile telecommunication, when directed to a number at which the person has consented to receive notice; (ii) if by electronic
mail, when directed to an electronic mail address at which the person has consented to receive notice; (iii) if by any other form of electronic transmission,
when directed to the person.
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(b) Without limiting the manner by which notice otherwise may be given effectively to stockholders, any notice to stockholders given by
the Corporation under any provision of the Delaware General Corporation Law, the Certificate of Incorporation of the Corporation, or these Bylaws shall
be effective if given by a form of electronic transmission consented to by the stockholder to whom the notice is given. Any such consent shall be
revocable by the stockholder by written notice to the Corporation. Any such consent shall be deemed revoked if (i) the Corporation is unable to deliver
by electronic transmission two consecutive notices given by the Corporation in accordance with such consent and (ii) such inability becomes known to
the Secretary or an Assistant Secretary of the Corporation or to the transfer agent, or other person responsible for the giving of notice; provided,
however, the inadvertent failure to treat such inability as a revocation shall not invalidate any meeting or other action. Notice given pursuant to this
Section 7.1(b) shall be deemed given: (i) if by facsimile telecommunication, when directed to a number at which the stockholder has consented to receive
notice; (ii) if by electronic mail, when directed to an electronic mail address at which the stockholder has consented to receive notice; (iii) if by a posting
on an electronic network together with separate notice to the stockholder of such specific posting, upon the later of (A) such posting and (B) the giving
of such separate notice; and (iv) if by any other form of electronic transmission, when directed to the stockholder.

(c) An affidavit of the Secretary or an Assistant Secretary or of the transfer agent or other agent of the Corporation that the notice has been
given in writing or by a form of electronic transmission shall, in the absence of fraud, be prima facie evidence of the facts stated therein.

Section 7.2. Waiver of Notice. Whenever notice is required to be given under any provision of these Bylaws, a written waiver of notice, signed by
the person entitled to notice, or waiver by electronic transmission by such person, whether before or after the time stated therein, shall be deemed
equivalent to notice. Attendance of a person at a meeting shall constitute a waiver of notice of such meeting, except when the person attends a meeting
for the express purpose of objecting at the beginning of the meeting to the transaction of any business because the meeting is not lawfully called or
convened. Neither the business to be transacted at, nor the purpose of, any regular or special meeting of the stockholders, directors or members of a
committee of directors need be specified in any waiver of notice.

ARTICLE VIII

INTERESTED DIRECTORS

Section 8.1. Interested Directors; Quorum. No contract or transaction between the Corporation and one or more of its directors or officers, or
between the Corporation and any other corporation, partnership, association or other organization in which one or more of its directors or officers are
directors or officers, or have a financial interest, shall be void or voidable solely for this reason, or solely because the director or officer is present at or
participates in the meeting of the Board of Directors or committee thereof that authorizes the contract or transaction, or solely because his, her or their
votes are counted for such purpose, if: (i) the material facts as to his, her or their relationship or interest and as to the contract or transaction are
disclosed or are known to the Board of Directors or the committee, and the Board of Directors or committee in good faith authorizes the contract or
transaction by the affirmative votes of a majority of the disinterested directors, even though the disinterested directors be less than a quorum; (ii) the
material facts as to his, her or their relationship or interest and as to the contract or transaction are disclosed or are known to the stockholders entitled to
vote thereon, and the contract or transaction is specifically approved in good faith by vote of the stockholders; or (iii) the
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contract or transaction is fair as to the Corporation as of the time it is authorized, approved or ratified by the Board of Directors, a committee thereof, or
the stockholders. Common or interested directors may be counted in determining the presence of a quorum at a meeting of the Board of Directors or of a
committee which authorizes the contract or transaction.

ARTICLE IX

MISCELLANEOUS

Section 9.1. Fiscal Year. The fiscal year of the Corporation shall be determined by resolution of the Board of Directors.

Section 9.2. Seal. The Board of Directors may provide for a corporate seal, which shall have the name of the Corporation inscribed thereon and
shall otherwise be in such form as may be approved from time to time by the Board of Directors.

Section 9.3. Form of Records. Any records maintained by the Corporation in the regular course of its business, including its stock ledger, books of
account and minute books, may be kept on or by means of, or be in the form of, diskettes or any other information storage device or method, provided
that the records so kept can be converted into clearly legible paper form within a reasonable time. The Corporation shall so convert any records so kept
upon the request of any person entitled to inspect such records pursuant to any provision of the Delaware General Corporation Law.

Section 9.4. Reliance Upon Books and Records. A member of the Board of Directors, or a member of any committee designated by the Board of
Directors shall, in the performance of such person’s duties, be fully protected in relying in good faith upon records of the Corporation and upon such
information, opinions, reports or statements presented to the Corporation by any of the Corporation’s officers or employees, or committees of the Board
of Directors, or by any other person as to matters the member reasonably believes are within such other person’s professional or expert competence and
who has been selected with reasonable care by or on behalf of the Corporation.

Section 9.5. Certificate of Incorporation Governs. In the event of any conflict between the provisions of the Certificate of Incorporation of the
Corporation and Bylaws, the provisions of the Certificate of Incorporation of the Corporation shall govern.

Section 9.6. Severability. If any provision of these Bylaws shall be held to be invalid, illegal, unenforceable or in conflict with the provisions of the
Certificate of Incorporation of the Corporation, then such provision shall nonetheless be enforced to the maximum extent possible consistent with such
holding and the remaining provisions of these Bylaws (including without limitation, all portions of any section of these Bylaws containing any such
provision held to be invalid, illegal, unenforceable or in conflict with the Certificate of Incorporation of the Corporation, that are not themselves invalid,
illegal, unenforceable or in conflict with the Certificate of Incorporation of the Corporation) shall remain in full force and effect.
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ARTICLE X

AMENDMENT

Section 10.1. Amendments. Stockholders of the Corporation holding a majority of the Corporation’s outstanding voting stock then entitled to vote
at an election of directors shall have the power to adopt, amend or repeal Bylaws. To the extent provided in the Certificate of Incorporation of the
Corporation, the Board of Directors of the Corporation shall also have the power to adopt, amend or repeal Bylaws of the Corporation.

ARTICLE XI

EXCLUSIVE FORUM

Section 11.1. Delaware Forum. Unless the Corporation consents in writing to the selection of an alternative forum, the Court of Chancery of the
State of Delaware shall, to the fullest extent permitted by law, be the sole and exclusive forum for: (a) any derivative action or proceeding brought on
behalf of the Corporation; (b) any action asserting a claim of breach of a fiduciary duty owed by, or other wrongdoing by, any director, officer,
stockholder, employee or agent of the Corporation to the Corporation or the Corporation’s stockholders; (c) any action asserting a claim against the
Corporation or any director, officer, stockholder, employee or agent of the Corporation arising pursuant to any provision of the Delaware General
Corporation Law, this Certificate of Incorporation of the Corporation or these Bylaws or as to which the General Corporation Law confers jurisdiction on
the Court of Chancery of the State of Delaware; (d) any action to interpret, apply, enforce or determine the validity of this Certificate of Incorporation or
these Bylaws; or (e) any action asserting a claim against the Corporation or any director, officer, stockholder, employee or agent of the Corporation
governed by the internal affairs doctrine.

Section 11.2. Exclusive Federal Forum. Unless the Corporation consents in writing to the selection of an alternative forum, to the fullest extent
permitted by law, the federal district courts of the United States shall be the exclusive forum for the resolution of any complaint asserting a cause of
action arising under the Securities Act.

Any person or entity purchasing or otherwise acquiring or holding any interest in any security of the Corporation shall be deemed to have notice of and
consented to the provisions of this Article XI.
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CERTIFICATION OF AMENDED AND RESTATED BYLAWS
OF

DEXCOM, INC.

a Delaware Corporation

I, Patrick Murphy, certify that I am Secretary of DexCom, Inc., a Delaware corporation (the “Corporation”), that I am duly authorized to make and
deliver this certification, that the attached Bylaws are a true and complete copy of the Amended and Restated Bylaws of the Corporation in effect as of
the date of this certificate.

Dated: May 21, 2021
/s/ Patrick Murphy
Patrick Murphy
Executive Vice President, Chief Legal
Officer and Secretary
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 Michael A. Brown 
Partner 
mbrown@fenwick.com  |  415.875.2432 

 

 

February 10, 2022 

VIA EMAIL 
 
U.S. Securities and Exchange Commission 
Office of the Chief Counsel 
Division of Corporation Finance 
450 Fifth Street, N.W. 
Washington, D.C.  20549 

Re: DexCom, Inc.  
Request for No-Action Relief dated January 14, 2022 Related to 
Shareholder Proposal Submitted by Myra K. Young 

 

Ladies and Gentlemen:  

We are writing on behalf of our client DexCom, Inc., a Delaware corporation 
(“Dexcom”), to inform you that Dexcom is formally withdrawing its request, dated January 
14, 2022, that the staff of the Securities and Exchange Commission (the “Commission”) 
confirm that it would not recommend enforcement action to the Commission if Dexcom 
excludes the proposal submitted to Dexcom by Myra K. Young (the “Young Proposal”) from 
its proxy card and other proxy materials for its 2022 Annual Meeting of Stockholders.  On 
January 21, 2022, Ms. Young, voluntarily withdrew the Young Proposal by submitting the 
letter attached hereto as Exhibit A.  In reliance on this letter, Dexcom hereby withdraws its 
request.     

Please contact me by telephone at (415) 875-2432 or mbrown@fenwick.com if you 
have any questions or would like to discuss this matter further.   

Sincerely, 

Michael Brown, Esq. 
 
 



 

cc: Myra K. Young 
John Chevedden, Agent of Proponent 
Mike Brown, Esq., Acting General Counsel 
Timothy O’Brien, Esq., Vice President of Global Legal Affairs 
Nicole Greene, Esq., Vice President, General Counsel (North America)  

and Corporate Secretary 
DexCom, Inc. 
Julia Forbess, Esq. 
Fenwick & West LLP 



 

Exhibit A 
Withdrawal Letter 
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Michael Brown

From: mky 
Sent: Friday, January 21, 2022 6:32 PM
To: SEC - Office of Chief Counsel
Cc: John Chevedden; Michael Brown; nicole.qreene@dexcom.com; <pmurphy@dexcom.com
Subject: (DXCM)

 
** EXTERNAL EMAIL ** 
 
This is to officially withdraw my proposal on proxy access filed at DexCom, Inc 
 
Let me know if something more formal is required.  
 
MK Young, Shareholder Advocate 
CorpGov.net 
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