
 
        May 3, 2022 
  
Marc S. Gerber 
Skadden, Arps, Slate, Meagher & Flom LLP 
 
Re: Rite Aid Corporation (the “Company”) 

Incoming letter dated February 3, 2022 
 

Dear Mr. Gerber: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by Kenneth Steiner for inclusion in 
the Company’s proxy materials for its upcoming annual meeting of security holders.   
 
 The Proposal requests that the board take each step necessary so that each voting 
requirement in the Company’s charter and bylaws (that is explicit or implicit due to 
default to state law) that calls for a greater than simple majority vote be replaced by a 
requirement for a majority of the votes cast for and against such proposals, or a simple 
majority in compliance with applicable laws.  
 
 We are unable to concur in your view that the Company may exclude the Proposal 
under Rule 14a-8(i)(10).  In this regard, we note that if shareholders approve the Charter 
Amendments at the Company’s 2022 annual meeting, the affirmative vote of the holders 
of a majority of the shares of Company stock entitled to vote in the election of directors 
would be required to take the relevant actions, rather than a majority of votes cast, as the 
Proposal requests. 
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2021-2022-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  John Chevedden 

https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-action
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BY EMAIL (shareholderproposals@sec.gov) 

February 3, 2022 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549

RE: Rite Aid Corporation – 2022 Annual Meeting 
Omission of Shareholder Proposal of Kenneth Steiner 

Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 
1934, as amended (the “Exchange Act”), we are writing on behalf of our client, Rite 
Aid Corporation, a Delaware corporation (“Rite Aid”), to request that the Staff of the 
Division of Corporation Finance (the “Staff”) of the U.S. Securities and Exchange 
Commission (the “Commission”) concur with Rite Aid’s view that, for the reasons 
stated below, it may exclude the shareholder proposal and supporting statement (the 
“Proposal”) submitted by John Chevedden (“Mr. Chevedden”) on behalf of Kenneth 
Steiner (“Mr. Steiner”) from the proxy materials to be distributed by Rite Aid in 
connection with its 2022 annual meeting of stockholders (the “2022 proxy materials”).  
Messrs. Chevedden and Steiner are sometimes collectively referred to as the 
“Proponents.”

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008) 
(“SLB 14D”), we are emailing this letter and its attachments to the Staff at 
shareholderproposals@sec.gov.  In accordance with Rule 14a-8(j), we are  
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On February 2, 2022, the Board adopted resolutions (i) approving amendments 
to each of the above provisions of the Certificate of Incorporation to require a majority 
of the shares of stock of Rite Aid entitled to vote in elections of directors to take the 
relevant actions (collectively, the “Charter Amendments”), (ii) declaring the Charter 
Amendments advisable and in the best interest of Rite Aid and its stockholders, (iii) 
directing that the Charter Amendments be submitted to stockholders for adoption at the 
2022 annual meeting, and (iv) recommending that stockholders vote to adopt the 
Charter Amendments.  In the event that Rite Aid stockholders approve the Charter 
Amendments at the 2022 annual meeting, the affirmative vote of the holders of a 
majority of the shares of stock of Rite Aid entitled to vote in elections of directors 
would be required to take the relevant actions outlined above.  The text of the Charter 
Amendments, marked to show proposed revisions, are attached hereto as Exhibit B. 

IV. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(10) Because Rite 
Aid Has Substantially Implemented the Proposal. 

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal if the 
company has already substantially implemented the proposal.  The Commission 
adopted the “substantially implemented” standard in 1983 after determining that the 
“previous formalistic application” of the rule defeated its purpose, which is to “avoid 
the possibility of shareholders having to consider matters which already have been 
favorably acted upon by the management.” See Exchange Act Release No. 34-20091 
(Aug. 16, 1983) (the “1983 Release”); Exchange Act Release No. 34-12598 (July 7, 
1976).  Accordingly, the actions requested by a proposal need not be “fully effected”

provided that they have been “substantially implemented” by the company.  See 1983 
Release. 

Applying this standard, the Staff has consistently permitted the exclusion of a 
proposal under Rule 14a-8(i)(10) when it has determined that the company’s policies, 
practices and procedures or public disclosures compare favorably with the guidelines of 
the proposal.  See, e.g., JPMorgan Chase & Co. (Mar. 9, 2021)*; AbbVie Inc. (Mar. 2, 
2021)*; Devon Energy Corp. (Apr. 1, 2020)*; Johnson & Johnson (Jan. 31, 2020)*; 
Pfizer Inc. (Jan. 31, 2020)*; The Allstate Corp. (Mar. 15, 2019); Johnson & Johnson
(Feb. 6, 2019); United Cont’l Holdings, Inc. (Apr. 13, 2018); eBay Inc. (Mar. 29, 2018); 
Kewaunee Scientific Corp. (May 31, 2017); Wal-Mart Stores, Inc. (Mar. 16, 2017); 
Dominion Resources, Inc. (Feb. 9, 2016); Ryder System, Inc. (Feb. 11, 2015).  

In addition, the Staff has permitted exclusion under Rule 14a-8(i)(10) where a 
company already addressed the underlying concerns and satisfied the essential objective 
of the proposal, even if the proposal had not been implemented exactly as proposed by 
the proponent.  In Wal-Mart Stores, Inc. (Mar. 30, 2010), for example, the proposal 

*  Citations marked with an asterisk indicate Staff decisions issued without a letter. 
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requested that the company adopt six principles for national and international action to 
stop global warming.  The company argued that its Global Sustainability Report, 
available on the company’s website, substantially implemented the proposal.  Although 
the report referred to by the company set forth only four principles that covered most, 
but not all, of the issues raised by the proposal, the Staff concluded that the company 
had substantially implemented the proposal.  See, e.g., Masco Corp. (Mar. 29, 1999) 
(permitting exclusion under Rule 14a-8(i)(10) where the company adopted a version of 
the proposal with slight modifications and clarification as to one of its terms); see also, 
e.g., The Wendy’s Co. (Apr. 10, 2019) (permitting exclusion under Rule 14a-8(i)(10) of 
a proposal requesting a report assessing human rights risks of the company’s operations, 
including the principles and methodology used to make the assessment, the frequency 
of assessment and how the company would use the assessment’s results, where the 
company had a code of ethics and a code of conduct for suppliers and disclosed on its 
website the frequency and methodology of its human rights risk assessments); Oshkosh 
Corp. (Nov. 4, 2016) (permitting exclusion under Rule 14a-8(i)(10) of a proposal 
requesting six changes to the company’s proxy access bylaw, where the company 
amended its proxy access bylaw to implement three of six requested changes); MGM 
Resorts International (Feb. 28, 2012) (permitting exclusion under Rule 14a-8(i)(10) of a 
proposal requesting a report on the company’s sustainability policies and performance, 
including multiple objective statistical indicators, where the company published an 
annual sustainability report); Exelon Corp. (Feb. 26, 2010) (permitting exclusion under 
Rule 14a-8(i)(10) of a proposal requesting a report disclosing policies and procedures 
for political contributions and monetary and non-monetary political contributions where 
the company had adopted corporate political contributions guidelines). 

The text of the Proposal makes clear that the Proposal’s essential objective is to 
remove the supermajority vote requirements contained in the Certificate of 
Incorporation.  Applying the principles described above, the Staff has consistently 
permitted exclusion under Rule 14a-8(i)(10) of proposals, substantially similar to the 
Proposal, seeking to eliminate supermajority vote provisions where the board lacked 
unilateral authority to adopt the amendments (which is the case here), but substantially 
implemented the proposal by approving the proposed amendments and directing that 
they be submitted for shareholder approval at the next annual meeting.  See, e.g., 
Flowserve Corp. (Mar. 30, 2021)* (permitting exclusion under Rule 14a-8(i)(10) of a 
proposal where the company’s board of directors approved amendments to the 
company’s certificate of incorporation eliminating the supermajority voting provisions 
and planned to submit the amendments to shareholders for approval at the company’s 
next annual meeting); AbbVie Inc. (Mar. 2, 2021)* (same); Fortive Corp. (Feb. 12, 
2020)* (same); Fortive Corp. (Mar. 13, 2019) (same); AbbVie Inc. (Feb. 27, 2019) 
(permitting exclusion under Rule 14a-8(i)(10) of a proposal where the company planned 
to provide shareholders at the next annual meeting “with an opportunity to approve 
amendments to [the company’s] certificate of incorporation, which, if approved, will 
eliminate the supermajority voting provisions in the [c]ompany’s governing 
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documents”); PepsiCo, Inc. (Feb. 14, 2019) (permitting exclusion under  
Rule 14a-8(i)(10) of a proposal where the company planned to provide shareholders at 
the next annual meeting “with an opportunity to approve amendments to [the 
company’s] certificate of incorporation, which, if approved, will eliminate the 
supermajority voting provisions in the [c]ompany’s certificate of incorporation”); 
AbbVie Inc. (Feb. 16, 2018) (permitting exclusion under Rule 14a-8(i)(10) of a proposal 
where the company planned to provide shareholders at the next annual meeting “with an 
opportunity to approve amendments to [the company’s] certificate of incorporation that, 
if approved, will remove all supermajority voting requirements in the [c]ompany’s 
certificate of incorporation and bylaws”); Dover Corp. (Dec. 15, 2017) (permitting 
exclusion under Rule 14a-8(i)(10) of a proposal where the company planned to provide 
shareholders at the next annual meeting “with an opportunity to approve amendments to 
[the company’s] certificate of incorporation, which, if approved, will eliminate the only 
two supermajority voting provisions in the [c]ompany’s governing documents”); 
QUALCOMM Inc. (Dec. 8, 2017) (permitting exclusion under Rule 14a-8(i)(10) of a 
proposal where the company planned to provide shareholders at the next annual meeting 
“with an opportunity to approve amendments to [the company’s] certificate of 
incorporation that, if approved, will remove all supermajority voting requirements in the 
[c]ompany’s certificate of incorporation and bylaws”); Korn/Ferry Int’l (July 6, 2017) 
(permitting exclusion under Rule 14a-8(i)(10) of a proposal where the company planned 
to provide shareholders at the next annual meeting “with an opportunity to approve 
amendments to [the company’s] certificate of incorporation, approval of which will 
result in the replacement of each of the supermajority voting requirements in the 
certificate of incorporation and bylaws that are applicable to [the company’s] common 
stock with a majority vote standard”). 

The Staff also has consistently permitted exclusion under Rule 14a-8(i)(10) of a 
proposal seeking to eliminate supermajority vote provisions where the amendments to 
the company’s governing documents resulted in replacing each supermajority vote 
requirement with a majority of the outstanding shares vote requirement.  See, e.g., 
AbbVie Inc. (Mar. 2, 2021)* (permitting exclusion under Rule 14a-8(i)(10) of a 
proposal where the amendments to the company’s certificate of incorporation would 
result in a majority of the outstanding shares of common stock vote requirement 
pursuant to the Delaware General Corporation Law (the “DGCL”)); Fortive Corp. (Feb. 
12, 2020)* (permitting exclusion under Rule 14a-8(i)(10) of a proposal where the 
amendments to Fortive’s certificate of incorporation would result in a majority of the 
outstanding shares vote requirement); Fortive Corp. (Mar. 13, 2019) (same); AbbVie 
Inc. (Feb. 27, 2019) (permitting exclusion under Rule 14a-8(i)(10) of a proposal where 
the amendments to the company’s certificate of incorporation would result in a majority 
of the outstanding shares of common stock vote requirement pursuant to the DGCL); 
AbbVie Inc. (Feb. 16, 2018) (permitting exclusion under Rule 14a-8(i)(10) of a proposal 
where the amendments to the company’s certificate of incorporation would result in a 
majority of the outstanding shares of common stock vote requirement pursuant to the 
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DGCL); Dover Corp. (Dec. 15, 2017) (permitting exclusion under Rule 14a-8(i)(10) of 
a proposal where the amendments to the company’s certificate of incorporation would 
result in a majority of the outstanding shares of common stock vote requirement 
pursuant to the DGCL); QUALCOMM Inc. (Dec. 8, 2017) (permitting exclusion under 
Rule 14a-8(i)(10) of a proposal where the amendments to the company’s certificate of 
incorporation and bylaws would result in a majority of the outstanding shares vote 
requirement pursuant to the DGCL); Korn/Ferry Int’l (July 6, 2017) (permitting 
exclusion under Rule 14a-8(i)(10) of a proposal where the amendment to the company’s 
certificate of incorporation would require a majority vote of the voting power of the 
outstanding shares). 

As in the foregoing letters, the Charter Amendments substantially implement the 
Proposal.  Specifically, Rite Aid’s stockholders will be asked at Rite Aid’s 2022 annual 
meeting to vote to adopt the Charter Amendments that would, if approved, eliminate the 
supermajority vote requirements in the Certificate of Incorporation.  As noted above, 
Rite Aid’s Amended and Restated By-Laws do not include any supermajority vote 
provisions.  Thus, Rite Aid has addressed the essential objective of the Proposal. 

Accordingly, Rite Aid believes that the Proposal has been substantially 
implemented and may be excluded under Rule 14a-8(i)(10).

V. Conclusion

Based upon the foregoing analysis, Rite Aid respectfully requests that the Staff 
concur that it will take no action if Rite Aid excludes the Proposal from its 2022 proxy 
materials.   
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Should the Staff disagree with the conclusions set forth in this letter, or should 
any additional information be desired in support of Rite Aid’s position, we would 
appreciate the opportunity to confer with the Staff concerning these matters prior to the 
issuance of the Staff’s response.  Please do not hesitate to contact the undersigned at 
(202) 371-7233. 

Very truly yours, 

Marc S. Gerber 

Enclosures  

cc: Paul Gilbert 
Executive Vice President, Secretary and General Counsel 
Rite Aid Corporation 

John Chevedden 

Kenneth Steiner



EXHIBIT A 

(see attached) 









EXHIBIT B 

(see attached) 



The Charter Amendments 

Introductory paragraph of paragraph B of Article ELEVENTH 

B. Unless the conditions set forth in subparagraphs (1) or (2) of this paragraph B 
are satisfied, the affirmative vote of not less than seventy-five percent (75%)a 
majority of the outstanding shares of stock of the corporation entitled to vote in 
elections of directors, considered for the purposes of this Article ELEVENTH as 
one class, shall be required for the adoption or authorization of a Business 
Combination with any Related Person.  Such affirmative vote shall be required 
notwithstanding the fact that no vote, or a lesser percentage, may be required by 
law or in any agreement with any national securities exchange or otherwise, but 
such vote shall not be applicable if: 

Paragraph D of Article ELEVENTH 

D. Any corporation action which may be taken by the written consent of 
stockholders entitled to vote upon such action pursuant to Article SEVENTH 
Section 4 of this Certificate of Incorporation or pursuant to the General 
Corporation Law shall be only by the written consent of holders of not less than 
seventy-five percent (75%)a majority of the shares of stock of the corporation 
entitled to vote thereon, notwithstanding the fact that a lesser percentage may be 
required by law or otherwise. 

Paragraph E of Article ELEVENTH 

E. Any corporate action which may be taken at a special meeting of stockholders 
called by the Board of Directors, a majority of which Board are not Continuing 
Directors, shall be only by the affirmative vote of the holders of not less than 
seventy-five percent (75%)a majority of the outstanding shares of stock of the 
corporation entitled to vote in elections of directors, considered for purposes of 
this Article ELEVENTH as one class, notwithstanding the fact that a lesser 
percentage may be required by law or otherwise. 

Paragraph G of Article ELEVENTH 

G. No amendments to this Certificate of Incorporation of the corporation shall 
amend, alter, change or repeal any of the provisions of this Article ELEVENTH, 
unless the amendment effecting such amendment, alteration, change or repeal 
shall receive the affirmative vote of not less than seventy-five percent (75%)a 
majority of the shares of stock of the corporation entitled to vote in elections of 
directors, considered for the purposes of this Article ELEVENTH as one class; 
provided that this paragraph G shall not apply to, and such seventy-five percent 
(75%) vote shall not be required for, any amendment, alteration, change or 
repeal recommended to the stockholders by a majority of the Continuing 
Directors. 
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U.S. Securities and Exchange Commission 

Division of Corporation Finance 

Office of Chief Counsel 

100 F Street, N.E. 

Washington, D.C.  20549 

RE: Rite Aid Corporation – 2022 Annual Meeting 

Supplement to Letter dated February 3, 2022 

Relating to Shareholder Proposal of Kenneth Steiner 

Ladies and Gentlemen: 

We refer to our letter dated February 3, 2022 (the “No-Action Request”), 

submitted on behalf of our client, Rite Aid Corporation, a Delaware corporation 

(“Rite Aid”), pursuant to which we requested that the Staff of the Division of 

Corporation Finance (the “Staff”) of the U.S. Securities and Exchange Commission 

(the “Commission”) concur with Rite Aid’s view that the shareholder proposal and 

supporting statement (the “Proposal”) submitted by John Chevedden on behalf of 

Kenneth Steiner may be excluded from the proxy materials to be distributed by Rite 

Aid in connection with its 2022 annual meeting of stockholders (the “2022 proxy 

materials”).  Messrs. Chevedden and Steiner are sometimes collectively referred to 

as the “Proponents.”  

This letter is in response to the letter to the Staff, dated February 3, 2021, 

submitted by John Chevedden (the “Proponents’ Letter”), and supplements the No-
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Action Request.  In accordance with Rule 14a-8(j), a copy of this letter also is being 

sent to the Proponents. 

I. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(10) Because 

Rite Aid Has Substantially Implemented the Proposal. 

As described in the No-Action Request, because Rite Aid’s Board of 

Directors adopted resolutions (i) approving amendments to each of the provisions of 

the Certificate of Incorporation described in the No-Action Request to require a 

majority of the shares of stock of Rite Aid entitled to vote in elections of directors to 

take the relevant actions (collectively, the “Charter Amendments”), (ii) declaring the 

Charter Amendments advisable and in the best interest of Rite Aid and its 

stockholders, (iii) directing that the Charter Amendments be submitted to 

stockholders for adoption at the 2022 annual meeting, and (iv) recommending that 

stockholders vote to adopt the Charter Amendments, Rite Aid has substantially 

implemented the Proposal pursuant to Rule 14a-8(i)(10). 

The Proponents’ Letter asserts that approval of the Charter Amendments 

requires a 75% stockholder vote and implies that this assertion is somehow 

relevant to the Staff’s consideration of the No-Action Request.  The Proponents’ 

Letter is incorrect on both counts. 

The Proponents’ Letter misconstrues what Rule 14a-8(i)(10) requires for 

the Proposal to be deemed “substantially implemented.”  The Commission 

adopted the “substantially implemented” standard in 1983 after determining that 

the “previous formalistic application” of the rule defeated its purpose, which is to 

“avoid the possibility of shareholders having to consider matters which already 

have been favorably acted upon by the management.”  See Exchange Act Release 

No. 34-20091 (Aug. 16, 1983) (the “1983 Release”); Exchange Act Release No. 

34-12598 (July 7, 1976).  Management – more precisely in this context, the Rite 

Aid Board of Directors – has favorably acted upon the matter raised by the 

Proposal by approving the Charter Amendments to eliminate the supermajority 

voting requirements, declaring the Charter Amendments advisable, directing that 

the Charter Amendments be submitted for stockholder approval and 

recommending that stockholders vote to adopt the Charter Amendments.  The 

Staff has consistently permitted exclusion under Rule 14a-8(i)(10) of proposals, 

substantially similar to the Proposal, seeking to eliminate supermajority vote 

provisions where the board lacked unilateral authority to adopt the amendments 

(which is the case here), but substantially implemented the proposal by approving 

the proposed amendments and directing that they be submitted for shareholder 

approval at the next annual meeting.  This has been the case regardless of the 



Office of Chief Counsel 

February 9, 2022 

Page 3 

 

 
shareholder vote required to approve such amendments and is consistent with the 

Commission’s position adopted in the 1983 Release.   

In any event, the assertion that a 75% stockholder vote is required to 

approve the Charter Amendments is incorrect, although we think we know where 

the Proponents’ analysis goes awry.  All of the Charter Amendments relate to 

Article ELEVENTH of the Certificate of Incorporation.  Paragraph G of Article 

ELEVENTH provides that a 75% stockholder vote is required for any amendment 

to Article ELEVENTH unless such amendment is recommended to the 

stockholders of Rite Aid by a majority of the Continuing Directors.  In this case, 

the Charter Amendments are being recommended to the stockholders of Rite Aid 

by a majority of the Continuing Directors and, therefore, the 75% stockholder 

approval requirement will not apply.  Pursuant to Section 242 of the Delaware 

General Corporation Law, approval of the Charter Amendments will require the 

approval of a majority of the outstanding shares of Rite Aid common stock 

entitled to vote thereon. 

For the reasons described above and in the No-Action Request, Rite Aid 

has substantially implemented the Proposal and, therefore, the Proposal is 

excludable under Rule 14a-8(i)(10). 

II. Conclusion 

For the reasons stated above and in the No-Action Request, Rite Aid 

respectfully requests that the Staff concur that it will take no action if Rite Aid 

excludes the Proposal from the 2022 proxy materials.  
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Should the Staff disagree with the conclusions set forth in this letter, or 

should any additional information be desired in support of Rite Aid’s position, we 

would appreciate the opportunity to confer with the Staff concerning these matters 

prior to the issuance of the Staff’s response.  Please do not hesitate to contact the 

undersigned at (202) 371-7233. 

Very truly yours, 

 

 

 

Marc S. Gerber 

 

cc: Paul Gilbert 

Executive Vice President, Secretary and General Counsel 

Rite Aid Corporation 

 

John Chevedden 

 

Kenneth Steiner 

 




