
 
        March 3, 2022 
  
Marc S. Gerber  
Skadden, Arps, Slate, Meagher & Flom LLP  
 
Re: Johnson & Johnson (the “Company”) 

Incoming letter dated December 1, 2021  
 

Dear Mr. Gerber: 
 

This letter is in response to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by Laurent Ritter for inclusion in 
the Company’s proxy materials for its upcoming annual meeting of security holders.   
 
 The Proposal recommends that, in recognition of the social justice and public 
health issues raised by multiple organizations and agencies, the Company discontinue 
global sales of its talc-based Baby Powder. 
 
 We are unable to concur in your view that the Company may exclude the Proposal 
under Rule 14a-8(i)(7).  In our view, the Proposal does not deal with the Company’s 
litigation strategy or the conduct of litigation to which the Company is a party. 
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2021-2022-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Sanford Lewis 
 

https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-action
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BY EMAIL (shareholderproposals@sec.gov) 
 
 
       December 1, 2021 
 
 
 
 
U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549 

RE: Johnson & Johnson – 2022 Annual Meeting 
Omission of Shareholder Proposal of 
Laurent Ritter   

Ladies and Gentlemen: 

Pursuant to Rule 14a-8(j) promulgated under the Securities Exchange Act of 
1934, as amended (the “Exchange Act”), we are writing on behalf of our client,  
Johnson & Johnson, a New Jersey corporation, to request that the Staff of the Division 
of Corporation Finance (the “Staff”) of the U.S. Securities and Exchange Commission 
(the “Commission”) concur with Johnson & Johnson’s view that, for the reasons stated 
below, it may exclude the shareholder proposal and supporting statement (the 
“Proposal”) submitted by Tulipshare Limited (“Tulipshare”) on behalf of Laurent Ritter 
(the “Proponent”) from the proxy materials to be distributed by Johnson & Johnson in 
connection with its 2022 annual meeting of shareholders (the “2022 proxy materials”).  

In accordance with Section C of Staff Legal Bulletin No. 14D (Nov. 7, 2008) 
(“SLB 14D”), we are emailing this letter and its attachments to the Staff at 
shareholderproposals@sec.gov.  In accordance with Rule 14a-8(j), we are 
simultaneously sending a copy of this letter and its attachments to Tulipshare, on behalf 
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of the Proponent, as notice of Johnson & Johnson’s intent to omit the Proposal from the 
2022 proxy materials. 

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents 
are required to send companies a copy of any correspondence that the shareholder 
proponents elect to submit to the Commission or the Staff.  Accordingly, we are taking 
this opportunity to remind the Proponent that if the Proponent, or Tulipshare on the 
Proponent’s behalf, submits correspondence to the Commission or the Staff with respect 
to the Proposal, a copy of that correspondence should concurrently be furnished to 
Johnson & Johnson. 

I. The Proposal 

The text of the resolution contained in the Proposal is set forth below: 

RESOLVED: Shareholders of Johnson & Johnson (“JNJ”), in 
recognition of the social justice and public health issues raised by 
multiple organizations and agencies, recommend that JNJ discontinue 
global sales of its talc-based Baby Powder. 

II. Basis for Exclusion 

We hereby respectfully request that the Staff concur in Johnson & Johnson’s 
view that it may exclude the Proposal from the 2022 proxy materials pursuant to  
Rule 14a-8(i)(7) because the Proposal deals with matters relating to Johnson & 
Johnson’s ordinary business operations. 

III. Background 

On October 28, 2021, Johnson & Johnson received the Proposal, sent via FedEx, 
accompanied by a cover letter from Tulipshare dated October 26, 2021 and an 
authorization letter from the Proponent dated October 26, 2021.  On October 29, 2021, 
Johnson & Johnson sent a letter, via email, to Tulipshare requesting a written statement 
from the record owner of the Proponent’s shares verifying that the Proponent had 
beneficially owned the requisite number of shares of Johnson & Johnson common stock 
continuously for at least the requisite period preceding and including the date of 
submission of the Proposal (the “Deficiency Letter”).  On November 12, 2021, Johnson 
& Johnson received a letter, sent via email, from Societe Generale Private Banking 
verifying the Proponent’s continuous ownership of at least the requisite amount of stock 
for at least the requisite period (the “Broker Letter”).  Copies of the Proposal, cover 
letter, Deficiency Letter, Broker Letter and related correspondence are attached hereto 
as Exhibit A. 
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IV. The Proposal May be Excluded Pursuant to Rule 14a-8(i)(7) Because the 
Proposal Deals with Matters Relating to Johnson & Johnson’s Ordinary 
Business Operations. 

Under Rule 14a-8(i)(7), a shareholder proposal may be excluded from a 
company’s proxy materials if the proposal “deals with matters relating to the company’s 
ordinary business operations.”  In Exchange Act Release No. 34-40018 (May 21, 1998) 
(the “1998 Release”), the Commission stated that the policy underlying the ordinary 
business exclusion rests on two central considerations.  The first recognizes that certain 
tasks are so fundamental to management’s ability to run a company on a day-to-day 
basis that they could not, as a practical matter, be subject to direct shareholder 
oversight.  The second consideration relates to the degree to which the proposal seeks to 
“micro-manage” the company by probing too deeply into matters of a complex nature 
upon which shareholders, as a group, would not be in a position to make an informed 
judgment. 

In accordance with these principles, the Staff consistently has permitted 
exclusion under Rule 14a-8(i)(7) of shareholder proposals implicating or relating to a 
company’s litigation strategy and the conduct of ongoing litigation to which the 
company is a party.  See, e.g., Chevron Corp. (Mar. 30, 2021)* (permitting exclusion 
under Rule 14a-8(i)(7) of a proposal requesting a report analyzing how the company’s 
policies, practices and the impacts of its business perpetuate racial injustice and inflict 
harm on communities of color where the company was involved in litigation seeking to 
hold the company liable for its alleged role in climate change and the alleged resulting 
injuries, including the alleged harmful impacts of climate change on communities of 
color); Wal-Mart Stores, Inc. (Apr. 13, 2018) (permitting exclusion under  
Rule 14a-8(i)(7) of a proposal requesting a report on the risks associated with the 
company’s gender pay gap where the company was involved in lawsuits relating to 
gender discrimination, noting that the proposal would “affect the conduct of ongoing 
litigation relating to the subject matter of the [p]roposal to which the [c]ompany is a 
party”); General Electric Co. (Feb. 3, 2016) (permitting exclusion under  
Rule 14a-8(i)(7) of a proposal requesting that the company issue a report assessing all 
potential sources of liability related to PCB discharges in the Hudson River while the 
company was a defendant in multiple pending lawsuits alleging damages related to the 
company’s alleged past release of chemicals into the Hudson River, noting that “the 
company is presently involved in litigation relating to the subject matter of the 
proposal”); Wal-Mart Stores, Inc. (Apr. 14, 2015) (permitting exclusion under  
Rule 14a-8(i)(7) of a proposal requesting that the company prepare an annual report on 
company actions taken to eliminate gender-based pay inequity where the company was 
involved in pending lawsuits relating to gender-based pay discrimination, noting the 
company “is presently involved in litigation relating to the subject matter of the 
                                                 
*  Citations marked with an asterisk indicate Staff decisions issued without a letter. 
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proposal”); Johnson & Johnson (Feb. 14, 2012) (permitting exclusion under  
Rule 14a-8(i)(7) of a proposal requesting a report to address the “health and social 
welfare concerns of people harmed by adverse effects from Levaquin” where the 
company was litigating cases involving claims that individuals had been injured by the 
product referenced in the proposal, noting that “the company is presently involved in 
litigation relating to the subject matter of the proposal”); Reynolds American, Inc. (Mar. 
7, 2007) (permitting exclusion under Rule 14a-8(i)(7) of a proposal requesting that the 
company make statements detailing the health hazards of secondhand smoke, noting 
that the proposal relates to the company’s “ordinary business operations (i.e., litigation 
strategy)”); AT&T Inc. (Feb. 9, 2007) (permitting exclusion under Rule 14a-8(i)(7) of a 
proposal requesting a report containing specified information regarding the alleged 
disclosure of customer records to governmental agencies, noting that the proposal 
relates to the company’s “ordinary business operations (i.e., litigation strategy)”).   

In this instance, the Proposal involves the same subject matter as, and implicates 
Johnson & Johnson’s litigation strategy in, pending lawsuits to which Johnson & 
Johnson is a party involving talc-based Baby Powder.  Johnson & Johnson currently is 
involved in thousands of personal injury claims alleging that talc causes cancer arising 
out of the use of body powders containing talc, primarily Johnson & Johnson’s Baby 
Powder.  Lawsuits have been filed in state and federal courts in the United States as 
well as in courts outside the United States.  The majority of cases are pending in federal 
court, organized into a multi-district litigation in the United States District Court for the 
District of New Jersey.1  The Proposal directly relates to and implicates the ongoing 
litigation by recommending that Johnson & Johnson “discontinue global sales of its 
talc-based Baby Powder,” while noting that Johnson & Johnson “has been inundated 
with personal injury lawsuits linking the use of its talc-based Baby Powder to cancer” 
and advocating for Johnson & Johnson to “halt the sale of its talc-based Baby Powder 
globally to protect women and marginalized communities.”  A principal legal issue in 
the foregoing lawsuits is the safety of Johnson & Johnson’s talc-based Baby Powder, 
including whether such Baby Powder caused certain alleged injuries.  Thus, the 
Proposal recommends that Johnson & Johnson take action relating to the subject matter 
of pending lawsuits, and implementing the Proposal would, therefore, affect Johnson & 
Johnson’s litigation strategy and intrude upon management’s exercise of its day-to-day 
business judgment with respect to pending litigation in the ordinary course of business 
operations. 

                                                 
1  For more information regarding the pending lawsuits to which Johnson & Johnson is a party 

involving talc-based Baby Powder, please refer to Johnson & Johnson’s 2020 Annual Report on 
Form 10-K filed with the Commission on February 22, 2021 and Quarterly Report on Form 10-Q 
filed with the Commission on October 29, 2021.  Select excerpts of those filings are attached hereto 
as Exhibit B. 
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October 29, 2021 
 
 
VIA EMAIL 
 
Antoine Argouges 
Tulipshare Limited 
antoine@tulipshare.com  
 
Dear Mr. Argouges:  

 
This letter acknowledges receipt by Johnson & Johnson, on October 28, 2021, of the 

shareholder proposal submitted by Tulipshare Limited on behalf of Laurent Ritter (the 
“Proponent”) pursuant to Rule 14a-8 under the Securities Exchange Act of 1934, as amended 
(the “Rule”), for consideration at the Company’s 2022 Annual Meeting of Shareholders (the 
“Proposal”).  
 

Paragraph (b) of the Rule provides that shareholder proponents must submit 
sufficient proof of their continuous ownership of: 

• at least $2,000 in market value of a company’s common stock for at least three 
years, preceding and including the date that the proposal was submitted; 

• at least $15,000 in market value of a company’s common stock for at least two 
years, preceding and including the date that the proposal was submitted; or 

• at least $25,000 in market value of a company’s common stock for at least one year, 
preceding and including the date that the proposal was submitted. 

Alternatively, a proponent must have continuously held at least $2,000 in market 
value of a company’s common stock for at least one year as of January 4, 2021 and 
continuously maintained a minimum investment of at least $2,000 in market value of a 
company’s common stock from January 4, 2021 through and including the date that the 
proposal was submitted.   

 
The Company’s stock records do not indicate that the Proponent is a record owner 

of Company shares, and to date, we have not received sufficient proof that the Proponent 
has satisfied the Rule’s ownership requirements.  

 
Accordingly, please furnish to us, within 14 days of your receipt of this letter, a 

written statement from the “record” holder of the Proponent’s shares (usually a broker or a 
bank) and a participant in the Depository Trust Company (“DTC”) verifying that the 
Proponent beneficially owned the requisite number of Company shares continuously for at 
least the requisite period preceding and including October 27, 2021, the date the Proposal 
was submitted.  The Proponent can confirm whether a particular broker or bank is a DTC 
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participant by asking the broker or bank or by checking DTC’s participant list, which is 
currently available on the Internet at: http://www.dtcc.com/client-center/dtc-directories.  

If the Proponent’s broker or bank is not on the DTC participant list, the Proponent 
will need to obtain a written statement from the DTC participant through which the 
Proponent’s shares are held verifying that the Proponent beneficially owned the requisite 
number of Company shares continuously for at least the requisite period preceding and 
including October 27, 2021, the date the Proposal was submitted.  The Proponent should be 
able to find who this DTC participant is by asking the Proponent’s broker or bank.  If the 
broker is an introducing broker, the Proponent may also be able to learn the identity and 
telephone number of the DTC participant through the Proponent’s account statements, 
because the clearing broker identified on the account statements will generally be a DTC 
participant.  If the DTC participant knows the Proponent’s broker or bank’s holdings, but 
does not know the Proponent’s holdings, the Proponent can satisfy the proof of ownership 
requirement by obtaining and submitting two proof of ownership statements verifying that, 
for at least the requisite period preceding and including October 27, 2021, the required 
amount of securities was continuously held – one from the Proponent’s broker or bank 
confirming the Proponent’s ownership, and the other from the DTC participant confirming 
the Proponent’s broker or bank’s ownership. 

The SEC’s rules require that any response to this letter be postmarked or 
transmitted electronically no later than 14 calendar days from the date you receive this 
letter.  Please address any response to me at Johnson & Johnson, One Johnson & Johnson 
Plaza, New Brunswick, NJ 08933, Attention: Corporate Secretary. For your convenience, a 
copy of the Rule is enclosed. 

Once we receive any response, we will be in a position to determine whether the 
Proposal is eligible for inclusion in the proxy materials for the Company’s 2022 Annual 
Meeting of Shareholders.  We reserve the right to seek relief from the Securities and 
Exchange Commission as appropriate. 

 
In the interim, you should feel free to contact either my colleague, Pinto Adhola, 

Assistant Corporate Secretary, at (732) 524-3581 or me at (732) 524-2472 if you wish to 
discuss the Proposal or have any questions or concerns that we can help to address. 

 
Very truly yours,  

 
  
Matthew Orlando  
Worldwide Vice President Corporate Governance 
& Corporate Secretary 
 
Cc:  Pinto Adhola 
 
MO/tmk 
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5th November 2021 
 
Office of the Corporate Secretary 
Johnson & Johnson 
One Johnson & Johnson Plaza 
New Brunswick, New Jersey 08933 
Attn: Corporate Secretary 
Re: Shareholder proposal submitted by Laurent Ritter 
 
Dear Corporate Secretary, 
 
I write concerning a shareholder proposal (the “Proposal”) submitted to Johnson & Johnson (the 
“Company”) by Laurent Ritter. 
 
As of October 27, 2021, Laurent Ritter beneficially owned, and had beneficially owned continuously for 
at least one year, shares of the Company’s common stock worth at least $25,000 (the “Shares”). 
 
These Shares are held in Société Générale’s global account, for which Brown Brothers Harriman, a DTC 
participant, acts as record holder.  If you require any additional information, please do not hesitate to 
contact me at +33142139052 and jeremy.pierre@socgen.com. 
 
 
Very truly yours, 
 
 
 
 
 
 
 
Jeremy PIERRE 
Investment Manager 
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SECURITIES AND EXCHANGE COMMISSION

Washington, D.C. 20549

FORM 10-K

☑ ANNUAL REPORT PURSUANT TO SECTION 13 OF THE SECURITIES EXCHANGE ACT OF 1934

For the fiscal year ended January 3, 2021

or

☐

Transition Report Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934
for the transition period from            to

Commission file number 1-3215

JOHNSON & JOHNSON
(Exact name of registrant as specified in its charter)

New Jersey  22-1024240
(State of incorporation)  (I R S  Employer Identification No )

One Johnson & Johnson Plaza
New Brunswick, New Jersey  08933

(Address of principal executive offices)  (Zip Code)

One Johnson & Johnson Plaza
New Brunswick  New Jersey 08933

(Address of principal executive offices)

Registrant’s telephone number  including area code: (732) 524-0400
SECURITIES REGISTERED PURSUANT TO SECTION 12(b) OF THE ACT

Title of each class Trading Symbol Name of each exchange on which registered
Common Stock, Par Value $1.00 JNJ New York Stock Exchange
0.250% Notes Due January 2022 JNJ22 New York Stock Exchange

0.650% Notes Due May 2024 JNJ24C New York Stock Exchange
5.50% Notes Due November 2024 JNJ24BP New York Stock Exchange
1.150% Notes Due November 2028 JNJ28 New York Stock Exchange

1.650% Notes Due May 2035 JNJ35 New York Stock Exchange

Indicate by check mark if the registrant is a well-known seasoned issuer  as defined in Rule 405 of the Securities Act   Yes ☑     No o
Indicate by check mark if the registrant is not required to file reports pursuant to Section 13 or Section 15(d) of the Exchange Act   Yes o     No ☑
Indicate by check mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of the Exchange Act during the

preceding 12 months (or for such shorter period that the registrant was required to file such reports)  and (2) has been subject to such filing requirements for
the past 90 days   Yes ☑     No o

Indicate by check mark whether the registrant has submitted electronically every Interactive Data File required to be submitted pursuant to Rule 405 of
Regulation S-T during the preceding 12 months (or for such shorter period that the registrant was required to submit such files)   Yes ☑     No o

Indicate by check mark whether the registrant is a large accelerated filer  an accelerated filer  a non-accelerated filer  a smaller reporting company  or
emerging growth company  See the definitions of “la ge accelerated filer ” “accelerated filer”  “smaller reporting company " and "emerging growth
company" in Rule 12b-2 of the Exchange Act

Large accelerated filer ☑ Accelerated filer ☐

Non-accelerated filer ☐ Smaller reporting company ☐

Emerging growth company ☐



If an emerging growth company  indicate by check mark if the registrant has elected not to use the extended transition period for complying with any
new or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act  o

Indicate by check mark whether the registrant has filed a report on and attestation to its management's assessment of the effectiveness of its internal
control over financial reporting under Section 404(b) of the Sarbanes-Oxley Act (15 U S C  7262(b)) by the registered public accounting firm that prepared
or issued its audit report  Yes ☑     No o

Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act)   Yes ☐     No ☑
The aggregate market value of the Common Stock held by non-affiliates computed by reference to the price at which the Common Stock was last sold

as of the last business day of the registrant’s most recently completed second fiscal quarter was approximately $363 billion
On February 16  2021  there were 2 628 679 824 shares of Common Stock outstanding

DOCUMENTS INCORPORATED BY REFERENCE
Parts I and
III:

Portions of registrant’s proxy statement for its 2021 annual meeting of shareholders filed within 120 days after the close of the registrant’s fiscal year (the
"Proxy Statement"), are incorporated by reference to this report on Form 10-K (this "Report").
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☑  Quarterly Report Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934
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or
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 Transition Report Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934
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Commission file number 1-3215

Johnson & Johnson
(Exact name of registrant as specified in its charter)
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One Johnson & Johnson Plaza
New Brunswick  New Jersey 08933
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Indicate by check mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934
during the preceding 12 months (or for such shorter period that the registrant was required to file such reports)  and (2) has been subject to such filing
requirements for the past 90 days  ☑ Yes ☐ No
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Regulation S-T during the preceding 12 months (or for such shorter period that the registrant was required to submit such files)  ☑ Yes ☐ No

Indicate by check mark whether the registrant is a large accelerated filer  an accelerated filer  a non-accelerated filer  a smaller reporting company  or an
emerging growth company  See the definitions of “la ge accelerated filer ” “accelerated filer ” “smaller reporting company ” and "emerging growth
company" in Rule 12b-2 of the Exchange Act

Large accelerated filer ☑ Accelerated filer ☐
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Emerging growth company ☐
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Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act)  ☐ Yes ☑ No
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SANFORD J. LEWIS, ATTORNEY 
PO Box 231 

Amherst, MA 01004-0231  
  

 
December 28, 2021 
VIA ELECTRONIC MAIL (shareholderproposals@sec.gov) 
 
Office of Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, N.E. 
Washington, D.C. 20549 
 

Re: Shareholder Proposal to Johnson & Johnson Regarding the Elimination of Sales of 
Talc-Based Baby Powder on Behalf of Laurent Ritter 

 
Ladies and Gentlemen: 
 
 Laurent Ritter (the “Proponent”) is beneficial owner of common stock of Johnson & Johnson 
(the “Company”) and Tulipshare Limited (“Tulipshare”) has submitted a shareholder proposal (the 
“Proposal”) on his behalf to the Company.  I have been asked by the Proponent to respond to the 
letter dated December 1, 2021 (“Company Letter”) sent to the Securities and Exchange 
Commission by Marc Gerber.  In that letter, the Company contends that the Proposal may be 
excluded from the Company’s 2022 proxy statement.  A copy of this letter is being emailed 
concurrently to Marc Gerber.   
 
I. SUMMARY 

 
 The Proposal asks the company to discontinue global sales of its talc-based Baby Powder.  
The Company letter claims that existing litigation regarding talc-based Baby Powder provides a 
rationale for exclusion under Rule 14a-8(i)(7).  However, the proposal is not excludable on this 
basis.  In fact, the Company has already terminated sales of talc-based Baby Powder in the regions 
in which the litigation is taking place.  
 
 Staff precedents demonstrate that proposals addressing a significant policy issue that 
transcend ordinary business do not result in exclusion if the proposal merely touches on concerns 
underlying litigation but, as in this instance, neither dictate litigation strategy nor would yield 
disclosures or admissions that would undercut the company’s position in litigation.    
 
 As a request for a precautionary response to public health concerns, the proposal addresses 
a request on which it is appropriate for shareholders to deliberate, because there are strong public 
arguments and debates reflecting the idea that discontinuing the product line worldwide represents 
a sound public and Company policy response. 
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II. ANALYSIS 
 

A. The Proposal is not excludable under Rule 14a-8(i)(7). 
 
 The Company letter claims that existing litigation regarding its talc-based Baby Powder 
provides a rationale for exclusion under Rule 14a-8(i)(7).  The crux of the Company’s claims is 
stated on page 4 of the Company Letter: 
 

In this instance, the Proposal involves the same subject matter as, and 
implicates Johnson & Johnson's litigation strategy in, pending lawsuits to 
which Johnson & Johnson is a party involving talc-based Baby Powder. 
Johnson & Johnson currently is involved in thousands of personal injury 
claims alleging that talc causes cancer arising out of the use of body powders 
containing talc, primarily Johnson & Johnson's Baby Powder. Lawsuits have 
been filed in state and federal courts in the United States as well as in courts 
outside the United States. The majority of cases are pending in federal court, 
organized into a multi-district litigation in the United States District Court for 
the District of New Jersey. The Proposal directly relates to and implicates the 
ongoing litigation by recommending that Johnson & Johnson “discontinue 
global sales of its talc-based Baby Powder,” while noting that Johnson & 
Johnson “has been inundated with personal injury lawsuits linking the use of 
its talc-based Baby Powder to cancer” and advocating for Johnson & Johnson 
to “halt the sale of its talc-based Baby Powder globally to protect women and 
marginalized communities.” A principal legal issue in the foregoing lawsuits 
is the safety of Johnson & Johnson's talc-based Baby Powder, including 
whether such Baby Powder caused certain alleged injuries. Thus, the Proposal 
recommends that Johnson & Johnson take action relating to the subject matter 
of pending lawsuits, and implementing the Proposal would, therefore, affect 
Johnson & Johnson's litigation strategy and intrude upon management's 
exercise of its day-to-day business judgment with respect to pending litigation 
in the ordinary course of business operations. 

 
 Yet, examination of the evidence and staff precedents demonstrates that the proposal is not 
excludable on this basis because it neither dictates litigation strategy nor would result in admissions 
that would undercut the Company’s position in litigation.  
 

B. Review of Staff Precedents 
 
The proposal does not dictate litigation strategy   
 A proposal that attempts to dictate a firm’s litigation strategy is considered by the Staff to 
entail micromanagement by shareholders on a subject matter that is outside of their expertise. 
Proposals that ask a company to settle or file litigation, or quantify liability in ongoing litigation, 
have also been found to be excludable in Staff decisions. In these instances, the excluded proposals 
dealt with the management of issues of a complex nature (pending litigation) about which 
stockholders, as a group, are not qualified to make informed business decisions. In effect, these 
are decisions reserved for deliberation between the board, management, and their counsel. So, for 
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instance, a proposal that attempted to direct Exxon Mobil’s settlement in the Valdez oil spill was 
excludable.  Exxon Mobil Corp. (avail. Mar. 21, 2000) (concurring with the exclusion of a proposal 
requesting immediate payment of settlements associated with oil spill as relating to litigation 
strategy and related decisions). 
  
 The current Proposal does not fit into this group of precedents, as it does not attempt to 
micromanage the Company’s litigation strategy.  It does not ask for information on the litigation, 
make recommendations as to how the litigation should be defended, or ask for information on the 
litigation’s resolution or repercussions.  Instead, it asks for the Company to take proactive and 
precautionary action without conceding whether or not the Company’s talc-based Baby Powder 
has harmed health. 
  
The Proposal does not request admissions inconsistent with defense of the litigation 
 As referenced in the Company Letter, the Staff has sometimes been asked by companies to 
allow the exclusion of a proposal where the fulfillment of the proposal’s request might involve a 
statement or admission by the company that could prove useful to plaintiffs in current litigation.   
 
 This “admissions” exclusion is necessarily circumscribed, because this category of potential 
exclusions could easily encompass nearly all shareholder proposals that address significant 
societal issues.  Inevitably, in many instances in which companies are faced with significant social 
policy issues, the controversies also are raised in the courts.  If the Staff were to allow exclusion 
of resolutions because they might lead to some kind of statement or action that might be useful in 
ongoing litigation, this would have the effect of giving companies a pass on proposals on the most 
critical issues facing their businesses.  As importantly, it would deprive investors of access to the 
shareholder proposal process to encourage responsive company action on the most significant 
issues facing their companies. 
  
 Accordingly, the Staff rulings on shareholder resolutions that might involve some form of 
“admission” have been narrowly circumscribed to apply only where the resolutions cross the line 
into requiring the company to do something that is pointedly inconsistent with defense of litigation, 
including reporting undisclosed information that is at the heart or crux of the litigation, such as 
admitting to liability or fault.  In contrast, where acting on a proposal on significant policy issues 
of legitimate concern to investors, even if the proposal may potentially make some non-core 
admission or information available for plaintiffs, the Staff routinely rejects exclusion.  The 
instances in which exclusions have been allowed involved proposals requiring a company to make 
an admission or concession of a core contested fact in litigation. 
  
 An instance where the company met its burden of proving that the proposal addressed the 
crux of the litigation was in Wal-Mart Stores, Inc. (April 14, 2015).  The proposal urged the board 
to set a goal of eliminating gender-based pay inequity at the company in the United States and 
report annually to shareholders on actions taken and progress made toward that goal.  The report 
requested the company include data for each grade/range regarding the proportion of male and 
female employees, the average annual hours worked by male and female employees, and the 
average hourly wage rate or annual compensation paid to male and female employees in the U.S. 
in the most recently completed fiscal year.  The company in that instance had provided evidence 
that the disclosure sought by the proposal would constitute an admission in the regional lawsuits 
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filed in a series of “regional” class actions.  The individual plaintiffs in those putative class 
actions continue to allege company-wide gender-based pay disparities, which the company denied 
existed.1 
 
 Similarly, in Johnson & Johnson (Feb. 14, 2012), the proposal asked the Company to report 
to shareholders on any new initiatives instituted by management to address the health and social 
welfare concerns of people harmed by adverse effects from Levaquin.  These initiatives could 
include measures to help improve the health or comfort of those who are suffering from alleged 
Levaquin side effects, one of the Company’s pharmaceutical products.  The Company was in 
litigation about precisely whether its products caused adverse effects.  The report requested in the 
proposal would have required a report on the very matter being litigated – “adverse effects from” 
the company’s product. 
 
 In contrast, in the present instance, the Company has already terminated sales of its talc-
based Baby Powder in the jurisdictions where the litigation is taking place.  Further termination of 
such sales outside of the jurisdiction of the litigation can hardly be seen as an admission of adverse 
facts in the litigation.  In fact, with the litigation focused on retroactive assessment of company 
actions and exposures, fulfilling the Proposal’s request for Company efforts to reduce consumer 
exposure prospectively, would not be deemed an admission under the Federal Rules of Evidence 
(“FRE”) Rule 407.  Under FRE Rule 407,  “[w]hen measures are taken that would have made an 
earlier injury or harm less likely to occur, evidence of the subsequent measures is not admissible 
to prove: negligence; culpable conduct; a defect in a product or its design; or a need for a warning 
or instruction.”2  This rule is grounded in the notion that excluding evidence of subsequent 
remedial measures would deter a necessary “social policy of encouraging people to take, or at 
least not discouraging them from taking, steps in furtherance of added safety.”3 
  
 In contrast, the current Proposal is in line with decisions where the Staff declined to 
allow exclusion, where the subject matter of the proposal touched on ongoing litigation, but the 
proposals did not necessitate problematic admissions.  Typically, in the non-excluded proposals, 
as in the present one, the crux of the litigation was retrospectively focused on seeking damages 

 
1 Other examples of proposals that were excludable and which differ distinctly from the present matter include General 
Electric Co. (Feb. 3, 2016), where the proposal requested a report quantifying the company’s liabilities associated 
with discharge of chemicals into the Hudson River, while the company was a defendant in multiple pending lawsuits 
where those liabilities were at issue.  Quantifying liabilities spoke directly to the outcome of the litigation. No such 
quantification is sought here.  Similarly, in Reynolds American Inc. (Feb. 10, 2006), Reynolds Tobacco and other 
tobacco manufacturers were currently defendants in a suit alleging the use of menthol cigarettes by the African 
American community poses unique health risks to this community.  The suit includes the specific allegation that the 
defendant tobacco manufacturers “predominately market mentholated cigarettes to African Americans despite, ... 
conclusions ... that menthol may promote deeper inhalation and ... cause, aggravate or contribute to ... higher addiction 
rates in African Americans.”  The proposal asked the company to voluntarily undertake a campaign aimed at African 
Americans apprising them of the unique health hazards to them associated with smoking menthol cigarettes including 
data showing the industry descriptors such as “light” and “ultralight” do not mean those who smoke such brands will 
be any less likely to incur diseases than those who smoke regular brands.  The specificity of the proposal, going to the 
narrow issue of whether there were “unique health hazards” associated with African-Americans smoking menthol 
cigarettes, an issue contested by the company in the litigation, made these requested affirmations effectively go to the 
core of the litigation. 
2 Fed. R. Evid. 407. 
3 Fed. R. Evid. 407 advisory committee’s note. 
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while the proposal was prospectively focused, and the subject matter of the proposal did not 
address issues of fault. 
  
 For instance, in The Dow Chemical Company (February 11, 2004), the ongoing litigation 
was a civil suit for remediation relating to the Bhopal disaster pending in the Southern District of 
New York; there was also a criminal action against Dow/Union Carbide pending in India.  The 
proposal requested that the management of Dow Chemical prepare a report to shareholders 
describing new initiatives instituted by the management to address the specific health, 
environmental and social concerns of the survivors of the Bhopal tragedy.  Even though the 
company argued that “the Proposal asks the Company to effect an action that is precisely what the 
Company’s subsidiary is arguing in the pending litigation that it has no obligation to do...,” as in 
the present case, the Staff found that the issues that the proposal would have touched upon did not 
go to the issues of fault that were the crux of the litigation. 4  As noted above, the request for 
proactive action going forward to reduce potential or ongoing harms is an archetype of activity 
that is generally NOT considered an “admission” of fault.  The same principle is applicable in the 
current instance.  
  

C. Examining the Current Litigation and Underlying Facts 
 
 Below, we will demonstrate that the current Proposal meets the various criteria under which 
Staff decisions have disallowed exclusions despite ongoing litigation. 
 

Currently the principal ongoing lawsuits against the Company, regarding the use of its talc-
based Baby Powder in the U.S. and Canada, constitute retroactive litigation, as these lawsuits are 

 
4  In numerous other instances, Staff rejected exclusions where reports or disclosures sought reflected public 
information or did not pivotally undercut the company’s position in litigation.  
 For instance, in R.J. Reynolds Tobacco Holdings, Inc. (March 7, 2002), the Staff found a proposal not 
excludable despite its extensive recommendations for disclosure on cigarette packages making information known 
regarding “cigarette price, brand availability and average tar and nicotine yields” and asking that every package of the 
company’s tobacco products include full and truthful information regarding ingredients that may be harmful to the 
consumer’s health.  Even though there was ongoing litigation about harm associated with cigarettes, all of the 
information sought by the proposal was readily available in public records and scientific literature and did not require 
any admission by the company.  A similar result occurred in Philip Morris (Feb. 14, 2000).  In RJ Reynolds (March 
7, 2000), the resolution called for RJR Nabisco to create an independent committee to investigate retail placement of 
tobacco products, in an effort to prevent theft by minors.  The company argued that due to two current lawsuits (against 
FDA and the Commonwealth of Massachusetts regarding regulations on retail placement) the proposal, if 
implemented, would interfere with litigation strategy by asking the company to take voluntary action in opposition to 
its position in the lawsuits.  In effect, in denying exclusion the Staff and concluded that requesting the creation of an 
independent committee to investigate the issue of retail placement did not interfere with the litigation.  
 In American International Group, Inc. (March 14, 2005), the proposal urged that a committee of independent 
directors oversee a recently appointed transaction review committee that would be examining AIG’s sales practices 
and report to shareholders its findings and recommendations.  The company had asserted that it may omit the proposal 
under the ordinary business exclusion because “it relate[d] to the subject matter of litigation in which the Company 
has been named as a defendant.”  In support, AIG argued that a comprehensive, company-wide report is excludable 
when the “subject matter of the proposal is the same or similar to that which is at the heart of litigation in which a 
registrant is then involved.”  This approach to the “litigation strategy” argument of exclusion was rejected in that case 
and in many others where the proposal clearly addressed legitimate concerns and interests of investors rather than 
being directed at the litigation. 
 



Office of Chief Counsel 
December 28, 2021 
Page 6 of 10 
 
based on personal injuries from prior exposure and the Company ceased sales of this product in 
those countries in 2020.5  The ongoing multidistrict litigation in the U.S. District Court for the 
District of New Jersey began in 2017 and consists of thousands of plaintiffs who, at that time, had 
been previously “diagnosed with various forms of cancer of the female reproductive system, 
including ovarian cancer, cancer of the fallopian tube, and primary peritoneal cancer” which were 
allegedly caused by their regular and prolonged exposure to the Company’s talc-based products.6  
In their complaint, the plaintiffs acknowledged that the cause of their injuries was not discovered 
until later, due to the “fraudulent concealment, through affirmative misrepresentations and 
omissions” by the Company “of the true risks associated with the products.”7   

 
 The Company’s internal documents released in litigation discovery revealed that it has 
known of the carcinogenic properties of its talc-based products since the late 1950s, and as related 
public cancer concerns grew, the Company “ramped up” its marketing8 to Black and Latinx women 
in an effort to “grow the franchise,” according to Reuters9 and Bloomberg.10  The founder for Data 
for Justice has called on the Company “to demonstrate its commitment to health equity beyond 
public statements” by “stopping the targeting [of] Black and Brown communities with toxic 
products” and pursue health equity in all communities rather than select markets.11   
 
 Though the Company “continues to believe that none of the talc-related claims against the 
Company have merit,”12 the Supreme Court in June 2021 declined to hear the Company’s appeal 
seeking to overturn a multibillion-dollar verdict awarded to 22 customers injured by its talc-based 
Baby Powder.13  Currently, the Company is facing more than 21,800 lawsuits against it over its 
talc-based products despite its decision to stop selling its talc-based Baby Powder in the U.S. and 
Canada in May 2020.14  The Supreme Court’s rejection of the Company’s appeal came in response 
to the brief submitted by Ken Starr on behalf of the women suffering from ovarian cancer 
purportedly resulting from use of the Company’s talc-based Baby Powder who argued that the 
Company “knew for decades that their talc powders contained asbestos, a highly carcinogenic 

 
5 Discontinuation of Talc-based Johnson’s Baby Powder in U.S. and Canada, JNJ.COM (May 19, 2020), 
https://www.jnj.com/our-company/johnson-johnson-consumer-health-announces-discontinuation-of-talc-based-
johnsons-baby-powder-in-u-s-and-canada. 
6 Pls.[’] First Am. Master Long Form Compl. and Jury Demand at 2, In re Johnson & Johnson, MDL No. 16-2738 
(D.N.J. Mar. 16, 2017), ECF No. 132. 
7 Pls.[’] First Am. Master Long Form Compl. and Jury Demand, supra note 6, at 60. 
8 Id. 
9 Chris Kirkham & Lisa Girion, J&J focused its pitches on minority, overweight women, REUTERS.COM (Apr. 9, 
2019, 1:00 PM), https://www.reuters.com/investigates/special-report/johnsonandjohnson-marketing. 
10 Susan Berfield et al., Johnson & Johnson Has a Baby Powder Problem, BLOOMBERG.COM (Mar. 31, 2016), 
https://www.bloomberg.com/features/2016-baby-powder-cancer-lawsuits. 
11 Breast Cancer Prevention Partners, BCPP joins 183 NGOs, BCPP.ORG (July 8, 2020), 
https://www.bcpp.org/resource/bcpp-joins-183-ngos-from-51-countries-to-demand-johnson-johnson-halt-global-
sales-of-popular-talc-based-baby-powder. 
12 Johnson & Johnson Services, Inc., Johnson & Johnson Takes Steps, JNJ.COM (Oct. 14, 2021), 
https://www.jnj.com/johnson-johnson-takes-steps-to-equitably-resolve-all-current-and-future-talc-claims. 
13 Tiffany Hsu, Black women’s group sues Johnson & Johnson, NYTIMES.COM (July 27, 2021), 
https://www.nytimes.com/2021/07/27/business/johnson-baby-powder-black-women.html. 
14 Tucker Higgins, Supreme Court rejects Johnson & Johnson’s appeal, CNBC.COM (June 1, 2021, 10:40 AM), 
https://www.cnbc.com/2021/06/01/supreme-court-rejects-johnson-johnsons-appeal-of-2-billion-baby-powder-
penalty.html. 
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substance with no known safe exposure level.”15 
 

D. Credible Entities Have Already Found There is Sufficient Evidence That Talc is 
Carcinogenic and Harmful to Human Health 

 
 Asbestos and talc are two minerals that are similar in composition and naturally form 
together and develop over time, causing deposits of talc to commonly become contaminated with 
asbestos and asbestos-like fibers.16  The National Institutes of Health17 and the World Health 
Organization (“WHO”) both recognize asbestos and asbestos-contaminated products as known 
carcinogens.18  Furthermore, the WHO recognizes that there is “no safe level of exposure to 
asbestos,” and exposure to asbestos-contaminated talc, even in small amounts, is insidious because 
it can trigger the development of various forms of cancer years after use.19  Talc deposits 
contaminated with asbestos tend to contain tremolite or anthophyllite, two highly carcinogenic 
forms of asbestos, making asbestos-contaminated talc more carcinogenic than chrysotile asbestos, 
the most commonly used industrial form of asbestos,  alone.20  As recent as October 2019, the 
Food and Drug Administration (“FDA”) advised consumers not to use a specific lot of the 
Company’s talc-based Baby Powder after a sample tested positive for asbestos.21  Soon after the 
FDA discovered asbestos contamination in the Company’s talc-based Baby Powder, the Company 
voluntarily recalled that specific lot.22   In May 2020, the Company discontinued the sale of its 
talc-based Baby Powder in the U.S. and Canada.23 
 
 Even if the Company’s talc-based Baby Powder does not contain asbestos, and despite its 
assertions that “talc is safe” and “talc does not cause cancer,”24 talc itself, without contamination 
from asbestos, is a known carcinogen dangerous to human health.  In 1993, the U.S. National 
Toxicology Program published a study on the toxicity of non-asbestos form talc and found clear 
evidence of carcinogenic activity, and that talc is a carcinogen, with or without contamination of 
asbestos-like fibers.25  In February 2010, the International Association for the Research of 

 
15 Id. 
16 Michelle Whitmer, Hidden Dangers of Talc, ASBESTOS.COM, https://www.asbestos.com/featured-stories/talc-
dangers (last visited Dec. 20, 2021). 
17 G. Schmolz, The carcinogenic effect of asbestos, PUBMED.NCBI.NLM.NIH.GOV (Oct. 1989), 
https://pubmed.ncbi.nlm.nih.gov/2531313. 
18 Asbestos: elimination of asbestos-related diseases, WHO.INT (Feb. 15, 2018), https://www.who.int/news-
room/fact-sheets/detail/asbestos-elimination-of-asbestos-related-diseases. 
19 Lisa Girion, Johnson & Johnson knew for decades, REUTERS.COM (Dec. 14, 2018, 2:00 PM), 
https://www.reuters.com/investigates/special-report/johnsonandjohnson-cancer. 
20 Michelle Whitmer, Talcum Powder and Asbestos, ASBESTOS.COM, https://www.asbestos.com/products/talcum-
powder (last modified Dec. 2, 2021). 
21 Johnson’s Baby Powder voluntarily recalled, FDA.GOV (Oct. 18, 2019), 
https://www.fda.gov/cosmetics/cosmetics-recalls-alerts/fda-advises-consumers-stop-using-certain-cosmetic-
products. 
22 Id. 
23 Berkeley Lovelace Jr., Johnson & Johnson discontinues talc-based baby powder, CNBC.COM, 
https://www.cnbc.com/2020/05/19/johnson-johnson-discontinues-talc-based-baby-powder-in-us-and-canada.html 
(last updated May 19, 2020, 6:09 PM). 
24 Johnson & Johnson Consumer Inc., The Facts on Talcum Powder Safety, FACTSABOUTTALC.COM, 
https://www.factsabouttalc.com (last visited Dec. 20, 2021). 
25 See NAT’L TOXICOLOGY PROGRAM, U.S. DEP’T OF HEALTH AND HUMAN SERV., TECHNICAL REPORT SERIES NO. 
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Cancer (“IARC”), the specialized cancer agency of the WHO which is universally accepted as a 
leading international authority on classifying the carcinogenicity and cancer risks related to 
chemical substances, published a report that classified perineal use of talc-based body powder as 
a “Group 2B” human carcinogen.26  The IARC determined that studies from around the world 
consistently found an increased risk of ovarian cancer in women from perineal use of talc ranging 
from 30-60%.27   
 
 In 2006, the Government of Canada under The Hazardous Products Act and associated 
Controlled Products Regulations classified non-asbestos talc as a “D2A,” “very toxic,” “cancer 
causing” substance under its Workplace Hazardous Materials Information System; asbestos is also 
classified as “D2A.”28  In 2013, Cancer Prevention Research on behalf of the Ovarian Cancer 
Association Consortium published a study that showed that women who used talc-based powder 
in their groin area had a 20-30% increased risk of developing ovarian cancer.29  The Gilda Radner 
Familial Ovarian Cancer Registry, Roswell Park Center Institute, and the Department of 
Gynecologic Oncology at University of Vermont published a pamphlet entitled, “Myths & Facts 
about ovarian cancer: What you need to know,” which lists “Use of Talc (Baby Powder) in the 
Genital Area” under “known risk factors for ovarian cancer.”30   A 2016 peer-reviewed study, 
found that “body powder is a modifiable risk for [epithelial ovarian cancer] among [African 
American] women.”31 
 
 The U.S. Environmental Protection Agency (“EPA”) updates its non-confidential Toxic 
Substances Control Act Chemical Substance Inventory (“TSCA inventory”) every six32 months, 
and its current 2021 TSCA inventory separately lists both asbestos and talc as being chemicals 
subject to TSCA regulation with neither chemical qualifying for an exemption or exclusion under 
TSCA.33  The Government of Canada similarly promulgates its List of Toxic Substances in 
Schedule 1 of the Canadian Environmental Protection Act which includes substances considered 

 
421: TOXICOLOGY AND CARCINOGENESIS STUDIES OF TALC (Sept. 1993), available at 
https://ntp.niehs.nih.gov/ntp/htdocs/lt_rpts/tr421.pdf. 
26 See IARC WORKING GRP., WORLD HEALTH ORG., IARC MONOGRAPHS ON THE EVALUATION OF CARCINOGENIC 
RISKS TO HUMANS NO. 93 § 6 (2010), available at https://www.ncbi.nlm.nih.gov/books/NBK326524. 
27 See Epidemiological and State of Art Evidence, HPYLAW.COM (Nov. 2016), 
https://www.hpylaw.com/publications/epidemiological-and-state-of-art-evidence-presented-in-cosmetic-talc-and-
ovarian-cancer-litigation-2. 
28 Id. 
29 KATHRYN L. TERRY ET AL., NAT’L INSTITUTES OF HEALTH, CANCER PREVENTION RESEARCH, GENITAL POWDER 
USE AND RISK OF OVARIAN CANCER 6 (Aug. 2013), available at 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3766843/pdf/nihms492194.pdf. 
30 Joseph H. Saunders, Talcum Powder Ovarian Cancer Lawsuits Update, PINELLAS.LEGALEXAMINER.COM (Feb. 5, 
2017), https://pinellas.legalexaminer.com/health/medical-devices-implants/talcum-powder-ovarian-cancer-lawsuits-
update. 
31 JOELLEN M. SCHILDKRAUT ET AL., THE AFRICAN AMERICAN CANCER EPIDEMIOLOGY STUDY, ASSOCIATION 
BETWEEN BODY POWDER USE AND OVARIAN CANCER 1411 (May 12, 2016), available at 
https://cebp.aacrjournals.org/content/cebp/25/10/1411.full.pdf. 
32 U.S. Environmental Protection Agency, How to Access the TSCA Chemical Substance Inventory, EPA.GOV, 
https://www.epa.gov/tsca-inventory/how-access-tsca-inventory#flags (last visited Dec. 20, 2021). 
33 U.S. Environmental Protection Agency, TSCA Chemical Substance Inventory, EPA.GOV, 
https://www.epa.gov/system/files/other-files/2021-08/csv-non-cbi-tsca-inventory-202108.zip (last visited Dec. 20, 
2021). 
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to be toxic as defined in Section 64 of the Act based on the Ministers of Environment and Health’s 
recommendation.34  Asbestos is presently named on Canada’s Toxic Substances List, and the 
Government of Canada is currently proposing further action to reduce exposure to talc from 
inhalation and genital exposure by separately adding talc to its Toxic Substances List.35  Under 
Canada’s Chemicals Management Plan, the Government of Canada completed a final chemical 
risk assessment for talc in which it was determined that talc “may be harmful to your lungs 
(difficulty breathing, scarring of the lungs) if you breathe in loose powder products, such as: baby 
powder and talc “may cause ovarian cancer when using products with talc in the genital area. These 
products include… baby powder.”36 
 

E. The Company Continues to Sell its Talc-Based Baby Powder Internationally 
Despite Criticism from NGOs and Public Health Organizations 

 
 The Company has cited fallen demand for its talc-based Baby Powder as the reason for its 
decision to stop selling the product in the U.S. and Canada, and in response to demands to stop 
selling talc-based Baby Powder globally, the Company stated, “We continue to offer this product 
in many other regions around the world where there is higher consumer demand.”37  The Company 
currently admits on its official website that it “continue[s] to use talc in [its] products” despite its 
recognition that “some have questioned whether using talcum powder can increase a person’s risk 
of developing cancer.”38    
 
 In 2020, more than 170 non-governmental organizations (“NGOs”) from 51 countries called 
on the Company to immediately halt sales of their talc-based Baby Powder worldwide.39  The 
executive director of Black Women for Wellness admonished the Company for its prior marketing 
in the U.S. to African American and Latinx women and that “the continued sales of those same 
products containing toxic chemicals in international markets with majority Black [and] Brown 
women contradicts what they have said and calls into question the sincerity of their statements.”40    
An associate professor of Environmental and Occupational Health at George Washington 
University Milken School of Public Health demanded that the Company’s talc-based products “be 
removed from store shelves across the globe… [g]iven the potential links between talc-based 
powders and ovarian cancer, halting sales of talc-based powders will benefit women’s health 
especially for women of color, who are disproportionately dying from ovarian cancer.”41   
 
  
 

 
34 Gov’t of Can., List of Toxic Substances, CANADA.CA, https://www.canada.ca/en/environment-climate-
change/services/management-toxic-substances/list-canadian-environmental-protection-act.html (last modified Dec. 
8, 2020). 
35 Gov’t of Can., Talc, CANADA.CA, https://www.canada.ca/en/health-canada/services/chemicals-product-
safety/talc.html#a2 (last modified Apr. 22, 2021). 
36 Id. 
37 Carl O’Donnell, Nonprofits urge Johnson & Johnson to halt sales, REUTERS.COM (July 8, 2020, 4:56 PM), 
https://www.reuters.com/article/us-johnson-johnson-babypowder-idUSKBN24935C. 
38 Johnson & Johnson Consumer Inc., supra note 24. 
39 Breast Cancer Prevention Partners, supra note 11. 
40 Id. 
41 Id. 
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III. CONCLUSION 

 
Based on the foregoing, we believe it is clear that the Company has provided no basis for the 

conclusion that the Proposal is excludable from the 2022 proxy statement pursuant to Rule 14a-8.  
As such, we respectfully request that the Staff inform the Company that it is denying the no action 
letter request.   

 
Sincerely, 
 

  /S/  
Sanford Lewis 

 
 

 
cc: Marc S. Gerber 
 Skadden, Arps, Slate, Meagher & Flom LLP 
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BY EMAIL (shareholderproposals@sec.gov) 
 
 
       January 6, 2022 
 
 
 
 
U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C.  20549 

RE: Johnson & Johnson – 2022 Annual Meeting 
Supplement to Letter dated December 1, 2021     
Relating to Shareholder Proposal of Laurent Ritter      

Ladies and Gentlemen: 

We refer to our letter dated December 1, 2021 (the “No-Action Request”), 
submitted on behalf of our client, Johnson & Johnson, a New Jersey corporation, 
pursuant to which we requested that the Staff of the Division of Corporation Finance 
(the “Staff”) of the U.S. Securities and Exchange Commission (the “Commission”) 
concur with Johnson & Johnson’s view that the shareholder proposal and supporting 
statement (the “Proposal”) submitted by Tulipshare Limited (“Tulipshare”) on behalf 
of Laurent Ritter (the “Proponent”) may be excluded from the proxy materials to be 
distributed by Johnson & Johnson in connection with its 2022 annual meeting of 
shareholders (the “2022 proxy materials”).   

This letter is in response to the letter to the Staff, dated December 28, 2021, 
submitted by Sanford Lewis (the “Proponent’s Letter”), and supplements the  
No-Action Request.  In accordance with Rule 14a-8(j), a copy of this letter also is 
being sent to the Proponent. 
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The Proponent’s Letter argues that the Proposal does not relate to Johnson & 
Johnson’s ordinary business matters because the Proposal “neither dictate[s] 
litigation strategy nor would yield disclosures or admissions that would undercut 
[Johnson & Johnson’s] position in litigation.”  Neither argument is persuasive. 

 
With regard to the assertion that the Proposal does not dictate litigation 

strategy, the Proponent’s Letter states “[a] proposal that attempts to dictate a firm’s 
litigation strategy is considered by the Staff to entail micromanagement by 
shareholders on a subject matter that is outside of their expertise.”  The Proponent’s 
Letter then describes instances where the Staff permitted the exclusion of proposals 
that, among other things, asked companies to settle or file litigation, or quantify 
liability in ongoing litigation.  The No-Action Request, however, did not argue that 
the Proposal either dictated litigation strategy or sought to micromanage Johnson & 
Johnson in any manner.  Accordingly, this argument is irrelevant to the No-Action 
Request. 

 
In addition, the assertion that the Proposal would not result in disclosures or 

admissions that could negatively impact Johnson & Johnson’s litigation defense is 
irreconcilable with the plain text of the Proposal and the facts at hand.  The 
resolution contained in the Proposal asks, in relevant part, that “in recognition of 
the … public health issues raised … JNJ discontinue global sales of its talc-based 
Baby Powder.”  Johnson & Johnson has publicly reiterated its confidence in the 
safety of its talc products.  As described in the No-Action Request, Johnson & 
Johnson currently is involved in thousands of personal injury claims alleging that 
talc causes cancer arising out of the use of body powders containing talc and a 
principal legal issue in those lawsuits concerns the safety of Johnson & Johnson’s 
talc-based Baby Powder, including whether such Baby Powder caused certain 
alleged injuries.  Thus, even applying the standard asserted in the Proponent’s Letter, 
the public health/product safety question is a “core contested fact in litigation.”   

 
Moreover, the Proponent’s Letter’s discussion of the Federal Rules of 

Evidence is inapposite.  Neither a company submitting a no-action request nor a 
proponent of a shareholder proposal should attempt to place on the Staff the burden 
of making an evidentiary ruling under the Federal Rules of Evidence.  Putting aside 
that evidentiary rules will vary from state to state and in foreign jurisdictions, it is 
self-evident that a zealous advocate would seek to portray either shareholder support 
for the Proposal or any action to implement the Proposal, if it were to go to a vote 
and receive majority support, as some kind of tacit acknowledgement or admission 
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by Johnson & Johnson.1  Thus, including the Proposal in the 2022 proxy materials, 
or implementing the Proposal if approved, would affect Johnson & Johnson’s 
litigation strategy.   

 
Accordingly, the Proposal may be excluded from Johnson & Johnson’s 2022 

proxy materials pursuant to Rule 14a-8(i)(7) as relating to Johnson & Johnson’s 
ordinary business operations. 

Should the Staff disagree with the conclusions set forth in this letter, or 
should any additional information be desired in support of Johnson & Johnson’s 
position, we would appreciate the opportunity to confer with the Staff concerning 
these matters prior to the issuance of the Staff’s response.  Please do not hesitate to 
contact the undersigned at (202) 371-7233. 

Very truly yours, 
 
 
 
Marc S. Gerber 
 

cc: Matt Orlando 
Worldwide Vice President, Corporate Governance and Corporate Secretary 
Johnson & Johnson 

 
Antoine Argouges 
Chief Executive Officer 
Tulipshare Limited 
 
Sanford Lewis 
 

                                                 
1  In this regard, we note that the Proponent’s Letter is factually incorrect when it asserts that 

Johnson & Johnson “has already terminated sales of its talc-based Baby Powder in the 
jurisdictions where the litigation is taking place.”  As noted in Johnson & Johnson’s public 
disclosures, personal injury lawsuits relating to the use of body powders containing talc have 
been filed outside of the United States. 
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January 11, 2022 
 
VIA ELECTRONIC MAIL (shareholderproposals@sec.gov) 
 
Office of Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, N.E. 
Washington, D.C. 20549 
 

Re: Shareholder Proposal to Johnson & Johnson Regarding the Elimination of Sales of 
Talc-Based Baby Powder on Behalf of Laurent Ritter 

 
Ladies and Gentlemen: 
 
 Laurent Ritter (the “Proponent”) is beneficial owner of common stock of Johnson & 
Johnson (the “Company”) and Tulipshare Limited (“Tulipshare”) has submitted a shareholder 
proposal (the “Proposal”) and a letter dated December 28, 2021 responding to the Company’s 
No-Action Request (“Proponent’s Letter”) on his behalf to the Company.  I have been asked by 
the Proponent to respond to the letter dated January 6, 2022 (“Supplemental Company Letter”) 
sent to the Securities and Exchange Commission by Marc Gerber.  In that letter, the Company 
contends that the Proposal may be excluded from the Company’s 2022 proxy statement.  In 
accordance with Rule 14a-8(j), a copy of this letter is being emailed concurrently to Marc 
Gerber.   
 
 The fact that the Proposal highlights recognized public health risks associated with talc 
does not necessitate any admission on the part of the company.  The public health risks are 
public information, including Canadian government, IARC and World Health Organization 
findings cited in the response.  The reference to the public health risks associated with talc is a 
reasonable impetus for the Proposal, but the specific action requested by the Proposal, deciding 
to phase out the products in question, does not constitute an admission given the available public 
information about health risks.  
 
 Moreover, our response does not intend or ask the Staff to make determinations under the 
Federal Rules of Evidence.  Instead, we offered that reference solely for the purposes of 
demonstrating that the public policy basis underlying the Federal Rules of Evidence as well as 
state rules make it improbable that plaintiffs will be able to use the subsequent mitigating actions 
as an admission against the Company’s prior determinations to continue selling the product. 
 
 This is not an instance in which the requested company action would be an admission in 
the litigation.  The Supplemental Company Letter makes a novel argument that the vote of the 
shareholders urging the company to phase out the use of talc could itself be introduced as 



evidence in the litigation.  If this were the case, then the proposals in The Dow Chemical 
Company (February 11, 2004) and many other precedents that denied exclusion based on 
pending litigation would have also been excludable.  Indeed, any proposals that even remotely 
touch on litigation would also be excludable if the vote of shareholders were itself considered an 
admission.  
 
 Instead, the “admission” exclusion is constrained to the effect of actions or statements by 
the company, not of its shareholders.  To construe it otherwise would open a Pandora’s box of 
exclusions – preventing shareholders from exercising their franchise on any topic that is in 
litigation because of the possibility that their vote would itself be introduced as evidence in the 
litigation.  
 
 Any determination by shareholders of Johnson & Johnson that the company should phase 
out the use of talc given public information on public health effects cannot be understood as an 
admission by the Company.  As such, we stand by our prior correspondence and urge the Staff to 
deny the No-Action Request. 

 
Based on the foregoing, we believe it is clear that the Company has provided no basis for the 

conclusion that the Proposal is excludable from the 2022 proxy statement pursuant to Rule 14a-
8.  As such, we respectfully request that the Staff inform the company that it is denying the no 
action letter request.  

 
Sincerely, 
  
 
 
Sanford Lewis 

 
 
 
cc: Marc S. Gerber 
  
 
  
 

  
 




