UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

February 8, 2022

Elizabeth A. Ising
Gibson, Dunn & Crutcher LLP

Re:  PepsiCo, Inc. (the “Company”)
Incoming letter dated December 17, 2021

Dear Ms. Ising:

This letter is in response to your correspondence concerning the shareholder
proposal (the “Proposal”) submitted to the Company by the National Legal and Policy
Center for inclusion in the Company’s proxy materials for its upcoming annual meeting
of security holders.

The Proposal requests that the Board of Directors adopt as policy, and amend the
bylaws as necessary, to require hereafter that the Chair of the Board of Directors be an
independent member of the Board, consistent with applicable law and existing contracts.

There appears to be some basis for your view that the Company may exclude
the Proposal under Rule 14a-8(i)(11). We note that the Proposal is substantially
duplicative of a previously submitted proposal that will be included in the Company’s
2022 proxy materials. Accordingly, we will not recommend enforcement action to the
Commission if the Company omits the Proposal from its proxy materials in reliance on
Rule 14a-8(i)(11).

Copies of all of the correspondence on which this response is based will be made
available on our website at https://www.sec.gov/corpfin/2021-2022-shareholder-
proposals-no-action.

Sincerely,

Rule 14a-8 Review Team

cc:  Paul Chesser
National Legal and Policy Center


https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-action

{:"‘« ’E’ E% {% {:} N [}I T*\: NT Gibson, Dunn & Crutcher LLP

\ T ALAPV JIN AV U LINILIN
1050 Connecticut Avenue, N.W.
Washington, DC 20036-5306
Tel 202.955.8500
www.gibsondunn.com

Elizabeth A. Ising
Direct: 202.955.8287
Fax: 202.530.9631

December 17, 2021 Elsing@gibsondunn.com
VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549

Re:  PepsiCo, Inc.
Shareholder Proposal of the National Legal and Policy Center
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that our client, PepsiCo, Inc. (the “Company”), intends to
omit from its proxy statement and form of proxy for its 2022 Annual Meeting of
Shareholders (collectively, the “2022 Proxy Materials™) a shareholder proposal (the
“Duplicate Proposal”) and statements in support thereof (the “Duplicate Proposal
Supporting Statement”), received from the National Legal and Policy Center (the
“Proponent”).

Pursuant to Rule 14a-8(j), we have:

o filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before the Company
intends to file its definitive 2022 Proxy Materials with the Commission; and

e concurrently sent copies of this correspondence to the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that
shareholder proponents are required to send companies a copy of any correspondence that
the proponents elect to submit to the Commission or the staff of the Division of
Corporation Finance (the “Staff”). Accordingly, we are taking this opportunity to inform
the Proponent that if the Proponent elects to submit additional correspondence to the
Commission or the Staff with respect to this Proposal, a copy of that correspondence
should be sent at the same time to the undersigned on behalf of the Company pursuant to
Rule 14a-8(k) and SLB 14D.
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THE DUPLICATE PROPOSAL

The Duplicate Proposal, titled “Request for Board of Directors to Adopt a Policy for and
Independent Chair,” states:

Shareholders request the Board of Directors adopt as policy, and amend
the bylaws as necessary, to require hereafter that the Chair of the Board of
Directors be an independent member of the Board, consistent with
applicable law and existing contracts. If the Board determines that a Chair
who was independent when selected is no longer independent, the Board
shall select a new Chair who satisfies the requirements of the policy within
a reasonable amount of time.

A copy of the Duplicate Proposal, the Duplicate Proposal Supporting Statement and
related correspondence with the Proponent is attached to this letter as Exhibit A.

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Duplicate
Proposal may be excluded from the 2022 Proxy Materials pursuant to Rule 14a-8(i)(11)
because the Duplicate Proposal substantially duplicates another proposal previously
submitted to the Company that the Company intends to include in the 2022 Proxy
Materials.

ANALYSIS

The Duplicate Proposal May Be Excluded Under Rule 14a-8(i)(11) Because It
Substantially Duplicates An Earlier Submitted Proposal That The Company
Intends To Include In Its 2022 Proxy Materials

A Background

On October 18, 2021, the Company received a shareholder proposal titled “Independent
Board Chairman” from John Chevedden on behalf of Kenneth Steiner requesting that the
Company adopt a policy providing for an independent board chairman, and on
November 24, 2021, Mr. Chevedden submitted revisions to Mr. Steiner’s proposal (Mr.
Steiner’s proposal as revised, the “Prior Proposal”, and together with the Duplicate
Proposal, the “Proposals”). The Prior Proposal and related correspondence are attached
to this letter as Exhibit B.
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The Prior Proposal states:

The shareholders request that the Board of Directors adopt an enduring
policy, and amend the governing documents as necessary in order that 2
separate people hold the office of the Chairman and the office of the CEO
as follows:

Selection of the Chairman of the Board The Board requires the separation
of the offices of the Chairman of the Board and the Chief Executive Officer.

Whenever possible, the Chairman of the Board shall be an Independent
Director.

The Board has the discretion to select a Temporary Chairman of the Board
who is not an Independent Director to serve while the Board is seeking an
Independent Chairman of the Board.

The Chairman shall not be a former CEO of the company.

This policy could be phased in when there is a contract renewal for our
current CEO or for the next CEO transition.

The Company received the Duplicate Proposal on November 16, 2021, which is after the
date on which the Company first received the Prior Proposal. See Exhibit A and

Exhibit B. The Company intends to include the Prior Proposal in its 2022 Proxy
Materials.

B. Analysis

Rule 14a-8(i)(11) provides that a shareholder proposal may be excluded if it
“substantially duplicates another proposal previously submitted to the company by
another proponent that will be included in the company’s proxy materials for the same
meeting.” The Commission has stated that “the purpose of [Rule 14a-8(i)(11)] is to
eliminate the possibility of shareholders having to consider two or more substantially
identical proposals submitted to an issuer by proponents acting independently of each
other.” Exchange Act Release No. 12999 (Nov. 22, 1976). When two substantially
duplicative proposals are received by a company, the Staff has indicated that the
company may exclude the later of the proposals it received from its proxy materials,
unless the initial proposal otherwise may be excluded. See, e.g., Great Lakes Chemical
Corp. (avail. Mar. 2, 1998); Pacific Gas and Electric Co. (avail. Jan. 6, 1994).
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A later proposal may be excluded as substantially duplicative of an earlier proposal
despite differences in terms or breadth and despite the proposals requesting different
actions. See, e.g., Wells Fargo & Co. (avail. Feb. 8, 2011) (concurring that a proposal
seeking a review and report on the company’s loan modifications, foreclosures, and
securitizations was substantially duplicative of a proposal seeking a report that would
include “home preservation rates” and “loss mitigation outcomes,” which would not
necessarily be covered by the other proposal); Chevron Corp. (avail. Mar. 23, 2009,
recon. denied Apr. 6, 2009) (concurring that a proposal requesting that an independent
committee prepare a report on the environmental damage that would result from the
company’s expanding oil sands operations in the Canadian boreal forest was substantially
duplicative of a proposal to adopt goals for reducing total greenhouse gas emissions from
the company’s products and operations); Ford Motor Co. (Leeds) (avail. Mar. 3, 2008)
(concurring that a proposal to establish an independent committee to prevent founding
family shareholder conflicts of interest with non-family shareholders substantially
duplicated a proposal requesting that the board take steps to adopt a recapitalization plan
for all of the company’s outstanding stock to have one vote per share). The Staff has
traditionally referred to Rule 14a-8(i)(11)’s substantial duplication standard as assessing
whether the later proposal presents the same “principal thrust” or “principal focus” as a
previously submitted proposal. See Pacific Gas & Electric Co. (avail. Feb. 1, 1993).

As demonstrated below, the Proposals share the same principal thrust or focus. In this
regard, both Proposals seek adoption of a policy that the chairman (the “Chairman”) of
the Company’s Board of Directors (the “Board”) be an independent director. The
substantial similarities between the two Proposals include the following provisions:

e the titles of both Proposals refer to the Board having an independent Chairman;

e Dboth Proposals request that the Board adopt a policy requiring the Chairman to be
independent;

e both Proposals request amendments to the Company’s governing documents (as
the Duplicate Proposal notes, the Company’s bylaws), as necessary, to implement
the policy;

e both Proposals note that the policy may be phased in for the next Chief Executive
Officer transition (as the Duplicate Proposal notes, applied on a prospective basis
S0 as to not violate any existing contractual obligation);

e Dboth Proposals discuss what steps the Board could take to replace a Chairman if
that Chairman is determined to no longer be independent;
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e Dboth Proposals address separating the positions of Chairman and Chief Executive
Officer; and

e Dboth Proposals discuss concerns related to combining the roles of Chairman and
Chief Executive Officer.

Although the Duplicate Proposal and the Prior Proposal use some different words to
phrase their shared request that the Company adopt a policy requiring that the Chairman
be independent and deploy distinct arguments in their supporting statements in support of
that request, these are not substantive differences that detract from the overall shared
principal thrust or focus of the Proposals.

The Staff has consistently concurred with the exclusion under Rule 14a-8(i)(11) of
substantially duplicative proposals relating to an independent board chair. For example,
in The Southern Co. (avail. Mar. 6, 2020), the Staff concurred with the exclusion of a
proposal requesting that the board “adopt as policy, and amend [its] governing documents
as necessary, to require that the [c]hairman of the [b]oard be an independent member of
the [b]oard whenever possible” under Rule 14a-8(i)(11) where the principal thrust of both
proposals was the adoption of a policy providing for an independent board chairman. See
also Comcast Corp. (avail. Mar. 14, 2019) (concurring with the exclusion of a proposal
requesting that the board adopt a policy to require that the chair of the board of directors
be independent, whenever possible, under Rule 14a-8(i)(11) where the two proposals
contained virtually identical resolved clauses); Pfizer Inc. (avail. Dec. 20, 2018) (same);
The Kroger Co. (avail. Apr. 4, 2018) (concurring with the exclusion of a proposal
requesting that the board adopt a policy and amend the company’s governing documents
to require that the board chair, whenever possible, be an independent director and to
phase in the policy for the next CEO transition so it does not violate any existing
agreement, because it substantially duplicated a previously submitted proposal requesting
that the board adopt a policy and amend the bylaws to require the board chair to be
independent and to apply the policy prospectively so as not to violate any contractual
obligation); Pfizer Inc. (avail. Jan. 11, 2018) (concurring with the exclusion of a proposal
requesting that the board adopt a policy that, whenever possible, the board chair should
be a director who has not previously served as an executive officer of the company and
who is independent of management, and to implement the policy without violating any
contractual obligation, because it substantially duplicated a previously submitted proposal
requesting that the board adopt a policy and amend the bylaws to require the board chair,
whenever possible, be an independent director and to phase in the policy for the next
CEO transition); and Nabors Industries Ltd. (avail. Feb. 28, 2013) (concurring with the
exclusion of a proposal requesting adoption of a policy to require the chair to be an
independent director who has not previously served as an executive officer of the
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company and to implement the policy so as not to violate any contractual obligation,
because it substantially duplicated a previously submitted proposal requesting adoption of
a policy to require the board chair to be an independent director and to apply the policy
prospectively so as to not violate any contractual obligation). As described above, the
principal thrust of the Proposals is the adoption of a policy providing for an independent
board Chairman. Accordingly, like the precedent cited above, even though the Proposals
have certain inconsequential differences in their terms, the Duplicate Proposal
substantially duplicates the Prior Proposal and is excludable pursuant to Rule 14a-

8(i)(11).

Furthermore, the Staff has consistently concurred with the exclusion of proposals under
Rule 14a-8(i)(11) when the earlier and later-received proposals presented the same
principal thrust or focus despite containing completely different supporting statements.
For example, in The Southern Co., as noted above, the Staff concurred with the exclusion
under Rule 14a-8(i)(11) of an independent board chair proposal where the supporting
statement outlined certain management-related benefits of an independent chair and
expressed concern with the company’s corporate governance practices, including the
company’s failure * to adopt a simple majority vote standard for company elections.” In
contrast, the earlier-received proposal’s supporting statement raised concerns related to
the company’s “strategic transformation necessary for [the company] to capitalize on the
opportunities available in the transition to a low carbon economy.” Similarly, in Comcast
Corp., the Staff concurred that an independent board chair proposal, with a supporting
statement outlining certain management-related benefits of an independent chair and
expressing concern with the company’s current employment practices, was duplicative of
an earlier-received proposal, with a supporting statement raising concerns with a certain
“beneficial owner of [company] class B common stock (with 100-to-one voting power).”
Despite the different concerns expressed in the supporting statements of the proposals at
issue, the Staff concurred that the proposals in The Southern Co. and Comcast Corp.
shared the same principal thrust such that relief under Rule 14a-8(i)(11) was appropriate.
See also Pfizer Inc. (International Brotherhood of Teamsters General Fund) (avail. Feb.
28, 2019) (concurring with the exclusion of a proposal requesting information on certain
categories of lobbying expenditures and related company risks, with a supporting
statement that “describe[d] the [p]roponents’ concern that the lack of lobbying disclosure
creates reputational risk when such lobbying contradicts public positions,” as
substantially duplicative of an earlier-received proposal with a supporting statement that
“describe[d] lobbying in the context of [the company’s] free speech and freedom of
association rights”) and Danaher Corp. (avail. Jan. 19, 2017) (concurring with the
exclusion of a proposal to adopt goals for reducing greenhouse gas emissions, with a
supporting statement describing reasons to do so, as substantially duplicative of an
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earlier-received proposal with a supporting statement describing risks and opportunities
associated with climate change).

As noted above, while the resolved clauses of the Proposals vary in their phrasing, they
both request that the Company adopt a policy and amend the Company’s governing
documents to require that the Chairman be independent. Aspects of the supporting
statements in the Proposals are also similar. For example, both Proposals associate an
independent Chairman with potential for improved corporate governance and advocate
for the separation of the roles of Chairman and Chief Executive Officer. While the
Proposals offer different arguments in support of their shared request, consistent with the
aforementioned precedent, this does not change the conclusion that the Duplicate
Proposal would have its key focus addressed through implementation of the Prior
Proposal and shares the same principal thrust or focus.

Finally, as noted above, the purpose of Rule 14a-8(i)(11) “is to eliminate the possibility
of shareholders having to consider two or more substantially identical proposals
submitted to an issuer by proponents acting independently of each other.” Exchange Act
Release No. 12999 (Nov. 22, 1976). As the Duplicate Proposal substantially duplicates
the Prior Proposal, if the Company were required to include both Proposals in its 2022
Proxy Materials, there is a risk that the Company’s shareholders would be confused when
asked to vote on both Proposals. In such a circumstance, shareholders could assume
incorrectly that there are substantive differences between the Proposals and the requested
actions. In addition, if the voting outcome on the Proposals differed, the shareholder vote
would not provide guidance on what actions shareholders want the Company to pursue,
given that the same actions would be necessary to implement either the Duplicate
Proposal or the Prior Proposal.

For the reasons discussed above, the principal thrust or focus of the Proposals is the
same. Moreover, the Company intends to include the Prior Proposal in the 2022 Proxy
Materials. Accordingly, the Company believes that the Duplicate Proposal may be
excluded under Rule 14a-8(i)(11).

CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur that it
will take no action if the Company excludes the Duplicate Proposal from its 2022 Proxy
Materials pursuant to Rule 14a-8(i)(11).

We would be happy to provide you with any additional information and answer any
questions that you may have regarding this subject. Correspondence regarding this letter
should be sent to shareholderproposals@gibsondunn.com. If we can be of any further
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assistance in this matter, please do not hesitate to call me at (202) 955-8287, or Alicia
Lee, the Company’s Senior Counsel, Corporate Governance, at (914) 253-2198.

Sincerely,
Elizabeth A. Ising
Enclosures

cc: Alicia Lee, PepsiCo, Inc.
Paul Chesser, National Legal and Policy Center
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From: Paul Chesser_

Sent: Tuesday, November 16, 2021 12:35 PM
To: Flavell, David {PEP} <david.flavell@pepsico.com>

cc: I

Subject: Shareholder resolution for 2022 annual meeting
Dear Mr. Flavell/Corporate Secretary,

Attached please find cover letter with enclosed shareholder proposal for consideration
at PepsiCo, Inc.’s 2022 annual shareholder meeting. If you could confirm receipt of this,
| would appreciate it.

Sincerely,

Paul Chesser
Director, Corporate Integrity Project

National Legal and Policy Center
nlpc.org



National Legal and
Policy Centei, mu.x

“promoting ethics in public life”

November 16, 2021

Mr. David Flavell

Executive Vice President, General Counsel and Corporate Secretary
PepsiCo, Inc.

700 Anderson Hill Road

Purchase, NY 10577

VIA UPS & EMAIL: david flavell@pepsico.com
Dear Mr. Flavell/Corporate Secretary:

I hereby submit the enclosed shareholder proposal (“Proposal”) for inclusion in
PepsiCo, Inc.’s (“Company”) proxy statement to be circulated to Company shareholders
in conjunction with the next annual meeting of shareholders. The Proposal is submitted
under Rule 14(a)-8 (Proposals of Security Holders) of the U.S. Securities and Exchange
Commission’s proxy regulations.

National Legal and Policy Center (NLPC) is the beneficial owner of 74 shares of
the Company’s common stock with a value exceeding $2,000, which shares have been
held continuously for more than a year prior to this date of submission. NLPC intends to
hold the shares through the date of the Company’s next annual meeting of shareholders.
A proof of ownership letter is forthcoming and will be delivered to the Company.

The Proposal is submitted in order to promote shareholder value by requesting the
Board of Directors to adopt a policy for an Independent Chair in corporate governance.
Either an NLPC representative or I will present the Proposal for consideration at the
annual meeting of shareholders.

I am able to meet with the Company in person or via teleconference no less than
10 calendar days, nor more than 30 calendar days, after submission of the proposal. I can
be reached at 662-374-0175 or at pchesser@nlpc.org. I am available Monday through
Friday from 9am to 5pm, Eastern Time.

If you have any questions, please contact me at the above phone number. Copies
of correspondence or a request for a “no-action” letter should be forwarded to me at 2217
Matthews Township Parkway, Suite D-229, Matthews, NC 28105.

Nat’l Headquarters: 107 Park Washington Court, Falls Church, Virginia 22046
Phone: (703) 237-1970 Email: pchesser@nlpc.org






Sincerely,

Gl (ot

Paul Chesser
Director
Corporate Integrity Project

Enclosure: “Request for Board of Directors to
Adopt Policy for an Independent Chair” proposal







Request for Board of Directors to Adopt Policy for an Independent Chair
RESOLVED:

Shareholders request the Board of Directors adopt as policy, and amend the bylaws as necessary,
to require hereafter that the Chair of the Board of Directors be an independent member of the
Board, consistent with applicable law and existing contracts. If the Board determines that a Chair
who was independent when selected is no longer independent, the Board shall select a new Chair
who satisfies the requirements of the policy within a reasonable amount of time.

SUPPORTING STATEMENT:

The Chief Executive Officer of PepsiCo, Inc. is also Board Chairman. We believe these roles —
each with separate, different responsibilities that are critical to the health of a successful
corporation — are greatly diminished when held by a singular company official, thus weakening
its governance structure.

Expert perspectives substantiate our position:

o According to the Council of Institutional Investors ( https://bit.ly/3pKrtJK ), “A
CEO who also serves as chair can exert excessive influence on the board and its
agenda, weakening the board’s oversight of management. Separating the chair and
CEO positions reduces this conflict, and an independent chair provides the
clearest separation of power between the CEO and the rest of the board.”

o A 2014 report from Deloitte ( https://bit.ly/3vQGqgel ) concluded, “The chairman
should lead the board and there should be a clear division of responsibilities
between the chairman and the chief executive officer (CEO).”

o Proxy adviser Glass Lewis advised ( https://bit.ly/2ZD4159 ) in 2016, “an
independent chairman...is better able to oversee the executives of the Company
and set a pro-shareholder agenda without the management conflicts that exist
when a CEO or other executive also serves as chairman.”
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November 16, 2021

Mr. David Flavell

Executive Vice President, General Counsel and Corporate Secretary
PepsiCo, Inc.

700 Anderson Hill Road

Purchase, NY 10577

VIA UPS & EMAIL: david flavell @pepsico.com
Dear Mr. Flavell/Corporate Secretary:

I hereby submit the enclosed shareholder proposal (“Proposal”) for inclusion in
PepsiCo, Inc.’s (“Company”) proxy statement to be circulated to Company shareholders
in conjunction with the next annual meeting of shareholders. The Proposal is submitted
under Rule 14(a)-8 (Proposals of Security Holders) of the U.S. Securities and Exchange
Commission’s proxy regulations.

National Legal and Policy Center (NLPC) is the beneficial owner of 74 shares of
the Company’s common stock with a value exceeding $2,000, which shares have been
held continuously for more than a year prior to this date of submission. NLPC intends to
hold the shares through the date of the Company’s next annual meeting of shareholders.
A proof of ownership letter is forthcoming and will be delivered to the Company.

The Proposal is submitted in order to promote shareholder value by requesting the
Board of Directors to adopt a policy for an Independent Chair in corporate governance.
Either an NLPC representative or I will present the Proposal for consideration at the
annual meeting of shareholders.

I am able to meet with the Company in person or via teleconference no less than
10 calendar days, nor more than 30 calendar days. after submission of the proposal. I can
be reached at_or at . I am available Monday through
Friday from 9am to 5pm, Eastern Time.

If you have any questions, please contact me at the above phone number. Copies

of corresiondence ora reiuest for a ““no-action” letter should be forwarded to me at -




Sincerely,

Gl (ot

Paul Chesser
Director
Corporate Integrity Project

Enclosure: “Request for Board of Directors to
Adopt Policy for an Independent Chair” proposal




Request for Board of Directorsto Adopt Policy for an Independent Chair
RESOLVED:

Shareholders request the Board of Directors adopt as policy, and amend the bylaws as necessary,
to require hereafter that the Chair of the Board of Directors be an independent member of the
Board, consistent with applicable law and existing contracts. If the Board determines that a Chair
who was independent when selected is no longer independent, the Board shall select anew Chair
who satisfies the requirements of the policy within a reasonable amount of time.

SUPPORTING STATEMENT:

The Chief Executive Officer of PepsiCo, Inc. isaso Board Chairman. We believe these roles —
each with separate, different responsibilities that are critical to the health of a successful
corporation — are greatly diminished when held by a singular company official, thus weakening
its governance structure.

Expert perspectives substantiate our position:

0 According to the Council of Institutional Investors ( https://bit.ly/3pKrtJK ), “A
CEO who also serves as chair can exert excessive influence on the board and its
agenda, weakening the board’ s oversight of management. Separating the chair and
CEO positions reduces this conflict, and an independent chair provides the
clearest separation of power between the CEO and the rest of the board.”

0 A 2014 report from Deloitte ( https://bit.ly/3vQGqgel ) concluded, “The chairman
should lead the board and there should be a clear division of responsibilities
between the chairman and the chief executive officer (CEO).”

0 Proxy adviser Glass Lewis advised ( https://bit.ly/22D4159 ) in 2016, “an
independent chairman...is better able to oversee the executives of the Company
and set a pro-shareholder agenda without the management conflicts that exist
when a CEO or other executive also serves as chairman.”




From: Lee, Alicia {PEP}

Sent: Monday, November 22, 2021 5:06 PM

To: I

Cc: Nastanski, Cynthia {PEP} <Cynthia.Nastanski@ pepsico.com>
Subject: PepsiCo

Dear Mr. Chesser,

| am writing on behalf of PepsiCo, Inc., which received on November 16, 2021, the shareholder
proposal you submitted on behalf of the National Legal and Policy Center. Please see the attached
letter, which we will also send today by UPS overnight mail. Please confirm receipt of this email and
the attached letter. Thank you and have a great Thanksgiving.

Best regards,
Alicia

Alicia Lee

Senior Counsel, Corporate Governance

PepsiCo, Inc.

700 Anderson Hill Road | Purchase | New York | 10577 | USA

el I

alicia.lee@pepsico.com

From: Paul Chesser_

Sent: Tuesday, November 16, 2021 12:35 PM
To: Flavell, David {PEP} <david.flavell@pepsico.com>

cc I

Subject: Shareholder resolution for 2022 annual meeting
Dear Mr. Flavell/Corporate Secretary,

Attached please find cover letter with enclosed shareholder proposal for consideration at PepsiCo,
Inc.’s 2022 annual shareholder meeting. If you could confirm receipt of this, | would appreciate it.

Sincerely,

Paul Chesser

Director, Corporate Integrity Project
National Legal and Policy Center
nlpc.org
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ALICIA LEE

SENIOR COUNSEL, CORPORATE GOVERNANCE
Tel: 914-253-2198

alicia.lee@pepsico.com

November 22, 2021

VIA OVERNIGHT MAIL AND EMAIL

Paul Chesser

National Legal and Policy Center

2217 Matthews Township Parkway, Suite D-229
Matthews, NC 28105

Dear Mr. Chesser:

I am writing on behalf of PepsiCo, Inc. (the “Company”), which received on November 16,
2021, the shareholder proposal entitled “Request for Board of Directors to Adopt Policy for an
Independent Chair” that you submitted on November 16, 2021 (the “Submission Date”) on behalf of
the National Legal and Policy Center (the “Proponent™) pursuant to Securities and Exchange
Commission (“SEC”) Rule 14a-8 for inclusion in the proxy statement for the Company’s 2022 Annual
Meeting of Shareholders (the “Proposal”).

The Proposal contains certain procedural deficiencies, which SEC regulations require us to bring
to your attention. Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides that a
shareholder proponent must submit sufficient proof of its continuous ownership of company shares.
Thus, with respect to the Proposal, Rule 14a-8 requires that the Proponent demonstrate that the
Proponent has continuously owned at least:

(1) $2,000 in market value of the Company’s shares entitled to vote on the Proposal for at least
three years preceding and including the Submission Date;

(2) $15,000 in market value of the Company’s shares entitled to vote on the Proposal for at least
two years preceding and including the Submission Date;

(3) $25,000 in market value of the Company’s shares entitled to vote on the Proposal for at least
one year preceding and including the Submission Date; or

(4) $2,000 of the Company’s shares entitled to vote on the Proposal for at least one year as of
January 4, 2021, and that the Proponent has continuously maintained a minimum investment
amount of at least $2,000 of such shares from January 4, 2021 through the Submission Date
(each an “Ownership Requirement,” and collectively, the “Ownership Requirements”).
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The Company’s stock records do not indicate that the Proponent is the record owner of sufficient shares
to satisfy any of the Ownership Requirements. In addition, to date we have not received proof that the
Proponent has satisfied any of the Ownership Requirements.

To remedy this defect, the Proponent must submit sufficient proof that the Proponent has
satisfied at least one of the Ownership Requirements. As explained in Rule 14a-8(b) and in SEC staff
guidance, sufficient proof must be in the form of either:

(1) a written statement from the “record” holder of the Proponent’s shares (usually a broker or a
bank) verifying that, at the time the Proponent submitted the Proposal (the Submission Date),
the Proponent continuously held the requisite amount of Company shares to satisfy at least
one of the Ownership Requirements above; or

(2) if the Proponent was required to and has filed with the SEC a Schedule 13D, Schedule 13G,
Form 3, Form 4 or Form 5, or amendments to those documents or updated forms,
demonstrating that the Proponent met at least one of the Ownership Requirements above, a
copy of the schedule and/or form, and any subsequent amendments reporting a change in the
ownership level and a written statement that the Proponent continuously held the requisite
amount of Company shares to satisfy at least one of the Ownership Requirements above.

If the Proponent intends to demonstrate ownership by submitting a written statement from the
“record” holder of the Proponent’s shares as set forth in (1) above, please note that most large U.S.
brokers and banks deposit their customers’ securities with, and hold those securities through, the
Depository Trust Company (“DTC”), a registered clearing agency that acts as a securities depository
(DTC is also known through the account name of Cede & Co.). Under SEC Staff Legal Bulletin No.
14F, only DTC participants are viewed as record holders of securities that are deposited at DTC. You
can confirm whether the Proponent’s broker or bank is a DTC participant by asking the Proponent’s
broker or bank or by checking DTC’s participant list, which is available at
http://www.dtcc.com/~/media/Files/Downloads/client-center/DTC/alpha.ashx. In these situations,
shareholders need to obtain proof of ownership from the DTC participant through which the securities
are held, as follows:

(1) If the Proponent’s broker or bank is a DTC participant, then the Proponent needs to submit a
written statement from the Proponent’s broker or bank verifying that the Proponent
continuously held the requisite amount of Company shares to satisfy at least one of the
Ownership Requirements above.

(2) If the Proponent’s broker or bank is not a DTC participant, then the Proponent needs to
submit proof of ownership from the DTC participant through which the shares are held
verifying that the Proponent continuously held the requisite amount of Company shares to
satisfy at least one of the Ownership Requirements above. You should be able to find out the
identity of the DTC participant by asking the Proponent’s broker or bank. If the Proponent’s
broker is an introducing broker, you may also be able to learn the identity and telephone
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number of the DTC participant through the Proponent’s account statements, because the
clearing broker identified on the account statements will generally be a DTC participant. If
the DTC participant that holds the Proponent’s shares is not able to confirm the Proponent’s
individual holdings but is able to confirm the holdings of the Proponent’s broker or bank,
then the Proponent needs to satisfy the proof of ownership requirements by obtaining and
submitting two proof of ownership statements verifying that the Proponent continuously held
Company shares satisfying at least one of the Ownership Requirements above: (i) one from
the Proponent’s broker or bank confirming the Proponent’s ownership, and (ii) the other from
the DTC participant confirming the broker or bank’s ownership.

Under Rule 14a-8(b) of the Exchange Act, the Proponent must provide the Company with a
written statement of the Proponent’s intent to continue to hold through the date of Company’s 2022
Annual Meeting of Shareholders the requisite amount of Company shares used to satisfy at least one the
Ownership Requirements above. We acknowledge your November 16, 2021 statement that the
Proponent is “the beneficial owners of 74 shares of the Company’s common stock with a value
exceeding $2,000, which shares have been held continuously for more than a year prior to the date of
submission” and that the Proponent “intends to hold the shares through the date of the Company’s next
annual meeting of shareholders.” However, the Proponent’s statement of intent to hold shares through
the Company’s 2022 Annual Meeting of Shareholders must be consistent with the Ownership
Requirement that is satisfied. As we have not yet received any proof of ownership from the Proponent,
and therefore do not know with certainty which of the Ownership Requirements above will be satisfied,
we believe that the written statement in your November 16, 2021 correspondence may not be adequate
to confirm that the Proponent intends to hold the required amount of the Company’s shares through the
date of the 2022 Annual Meeting of Shareholders.

The SEC’s rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address any
response to me at 700 Anderson Hill Road, Purchase, NY 10577. Alternatively, you may transmit any
response by email to me at alicia.lee@pepsico.com.

If you have any questions with respect to the foregoing, please contact me at
(914) 253-2198. For your reference, I enclose a copy of Rule 14a-8 as amended for meetings that occur
on or after January 1, 2022 but before January 1, 2023, Staff Legal Bulletin No. 14F and Staff Legal

Bulletin No. 14L.

Sincerely,
.z
Alicia Lee

Senior Counsel, Corporate Governance

Enclosures





Rule 14a-8 — Shareholder proposals.

This section addresses when a company must include a shareholder's proposal in its proxy
statement and identify the proposal in its form of proxy when the company holds an annual or
special meeting of shareholders. In summary, in order to have your shareholder proposal included
on a company's proxy card, and included along with any supporting statement in its proxy statement,
you must be eligible and follow certain procedures. Under a few specific circumstances, the
company is permitted to exclude your proposal, but only after submitting its reasons to the
Commission. We structured this section in a question-and-answer format so that it is easier to
understand. The references to “you” are to a shareholder seeking to submit the proposal.

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors take action, which you intend to present
at a meeting of the company's shareholders. Your proposal should state as clearly as possible the
course of action that you believe the company should follow. If your proposal is placed on the
company's proxy card, the company must also provide in the form of proxy means for shareholders
to specify by boxes a choice between approval or disapproval, or abstention. Unless otherwise
indicated, the word “proposal” as used in this section refers both to your proposal, and to your
corresponding statement in support of your proposal (if any).

(b) Question 2: Who is eligible to submit a proposal, and how do | demonstrate to the company
that | am eligible? (1) To be eligible to submit a proposal, you must satisfy the following
requirements:

(i) You must have continuously held:

(A) At least $2,000 in market value of the company's securities entitled to vote on the proposal
for at least three years; or

(B) At least $15,000 in market value of the company's securities entitled to vote on the proposal
for at least two years; or

(C) At least $25,000 in market value of the company's securities entitled to vote on the proposal
for at least one year; or

(D) The amounts specified in paragraph (b)(3) of this section. This paragraph (b)(1)(i)(D) will
expire on the same date that §240.14a-8(b)(3) expires; and

(i) You must provide the company with a written statement that you intend to continue to hold
the requisite amount of securities, determined in accordance with paragraph (b)(1)(i)(A) through (C)
of this section, through the date of the shareholders' meeting for which the proposal is submitted;
and

(iii) You must provide the company with a written statement that you are able to meet with the
company in person or via teleconference no less than 10 calendar days, nor more than 30 calendar
days, after submission of the shareholder proposal. You must include your contact information as
well as business days and specific times that you are available to discuss the proposal with the
company. You must identify times that are within the regular business hours of the company's
principal executive offices. If these hours are not disclosed in the company's proxy statement for the
prior year's annual meeting, you must identify times that are between 9 a.m. and 5:30 p.m. in the





time zone of the company's principal executive offices. If you elect to co-file a proposal, all co-filers
must either:

(A) Agree to the same dates and times of availability, or

(B) Identify a single lead filer who will provide dates and times of the lead filer's availability to
engage on behalf of all co-filers; and

(iv) If you use a representative to submit a shareholder proposal on your behalf, you must
provide the company with written documentation that:

(A) Identifies the company to which the proposal is directed;
(B) Identifies the annual or special meeting for which the proposal is submitted:;

(C) Identifies you as the proponent and identifies the person acting on your behalf as your
representative;

(D) Includes your statement authorizing the designated representative to submit the proposal
and otherwise act on your behalf;

(E) Identifies the specific topic of the proposal to be submitted;
(F) Includes your statement supporting the proposal; and
(G) Is signed and dated by you.

(v) The requirements of paragraph (b)(1)(iv) of this section shall not apply to shareholders that
are entities so long as the representative's authority to act on the shareholder's behalf is apparent
and self-evident such that a reasonable person would understand that the agent has authority to
submit the proposal and otherwise act on the shareholder's behalf.

(vi) For purposes of paragraph (b)(1)(i) of this section, you may not aggregate your holdings
with those of another shareholder or group of shareholders to meet the requisite amount of
securities necessary to be eligible to submit a proposal.

(2) One of the following methods must be used to demonstrate your eligibility to submit a
proposal:

(i) If you are the registered holder of your securities, which means that your name appears in
the company's records as a shareholder, the company can verify your eligibility on its own, although
you will still have to provide the company with a written statement that you intend to continue to hold
the requisite amount of securities, determined in accordance with paragraph (b)(1)(i)(A) through (C)
of this section, through the date of the meeting of shareholders.

(i) If, like many shareholders, you are not a registered holder, the company likely does not
know that you are a shareholder, or how many shares you own. In this case, at the time you submit
your proposal, you must prove your eligibility to the company in one of two ways:

(A) The first way is to submit to the company a written statement from the “record” holder of
your securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you





continuously held at least $2,000, $15,000, or $25,000 in market value of the company's securities
entitled to vote on the proposal for at least three years, two years, or one year, respectively. You
must also include your own written statement that you intend to continue to hold the requisite
amount of securities, determined in accordance with paragraph (b)(1)(i)(A) through (C) of this
section, through the date of the shareholders' meeting for which the proposal is submitted; or

(B) The second way to prove ownership applies only if you were required to file, and filed, a
Schedule 13D (§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter),
Form 4 (§249.104 of this chapter), and/or Form 5 (§249.105 of this chapter), or amendments to
those documents or updated forms, demonstrating that you meet at least one of the share ownership
requirements under paragraph (b)(1)(i)(A) through (C) of this section. If you have filed one or more of
these documents with the SEC, you may demonstrate your eligibility to submit a proposal by
submitting to the company:

(7) A copy of the schedule(s) and/or form(s), and any subsequent amendments reporting a
change in your ownership level;

(2) Your written statement that you continuously held at least $2,000, $15,000, or $25,000 in
market value of the company's securities entitled to vote on the proposal for at least three years, two
years, or one year, respectively; and

(3) Your written statement that you intend to continue to hold the requisite amount of securities,
determined in accordance with paragraph (b)(1)(i)(A) through (C) of this section, through the date of
the company's annual or special meeting.

(3) If you continuously held at least $2,000 of a company's securities entitled to vote on the
proposal for at least one year as of January 4, 2021, and you have continuously maintained a
minimum investment of at least $2,000 of such securities from January 4, 2021 through the date the
proposal is submitted to the company, you will be eligible to submit a proposal to such company for
an annual or special meeting to be held prior to January 1, 2023. If you rely on this provision, you
must provide the company with your written statement that you intend to continue to hold at least
$2,000 of such securities through the date of the shareholders' meeting for which the proposal is
submitted. You must also follow the procedures set forth in paragraph (b)(2) of this section to
demonstrate that:

(i) You continuously held at least $2,000 of the company's securities entitled to vote on the
proposal for at least one year as of January 4, 2021; and

(i) You have continuously maintained a minimum investment of at least $2,000 of such
securities from January 4, 2021 through the date the proposal is submitted to the company.

(iii) This paragraph (b)(3) will expire on January 1, 2023.

(c) Question 3: How many proposals may | submit? Each person may submit no more than one
proposal, directly or indirectly, to a company for a particular shareholders' meeting. A person may
not rely on the securities holdings of another person for the purpose of meeting the eligibility
requirements and submitting multiple proposals for a particular shareholders' meeting.

(d) Question 4: How long can my proposal be? The proposal, including any accompanying
supporting statement, may not exceed 500 words.





(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your
proposal for the company's annual meeting, you can in most cases find the deadline in last year's
proxy statement. However, if the company did not hold an annual meeting last year, or has changed
the date of its meeting for this year more than 30 days from last year's meeting, you can usually find
the deadline in one of the company's quarterly reports on Form 10-Q (§249.308a of this chapter), or
in shareholder reports of investment companies under §270.30d-1 of this chapter of the Investment
Company Act of 1940. In order to avoid controversy, shareholders should submit their proposals by
means, including electronic means, that permit them to prove the date of delivery.

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly
scheduled annual meeting. The proposal must be received at the company's principal executive
offices not less than 120 calendar days before the date of the company's proxy statement released
to shareholders in connection with the previous year's annual meeting. However, if the company did
not hold an annual meeting the previous year, or if the date of this year's annual meeting has been
changed by more than 30 days from the date of the previous year's meeting, then the deadline is a
reasonable time before the company begins to print and send its proxy materials.

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and
send its proxy materials.

(f) Question 6: What if | fail to follow one of the eligibility or procedural requirements explained
in answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal,
but only after it has notified you of the problem, and you have failed adequately to correct it. Within
14 calendar days of receiving your proposal, the company must notify you in writing of any
procedural or eligibility deficiencies, as well as of the time frame for your response. Your response
must be postmarked, or transmitted electronically, no later than 14 days from the date you received
the company's notification. A company need not provide you such notice of a deficiency if the
deficiency cannot be remedied, such as if you fail to submit a proposal by the company's properly
determined deadline. If the company intends to exclude the proposal, it will later have to make a
submission under §240.14a-8 and provide you with a copy under Question 10 below, §240.14a-8(j).

(2) If you fail in your promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its
proxy materials for any meeting held in the following two calendar years.

(9) Question 7: Who has the burden of persuading the Commission or its staff that my proposal
can be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is
entitled to exclude a proposal.

(h) Question 8: Must | appear personally at the shareholders' meeting to present the proposal?
(1) Either you, or your representative who is qualified under state law to present the proposal on
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting
yourself or send a qualified representative to the meeting in your place, you should make sure that
you, or your representative, follow the proper state law procedures for attending the meeting and/or
presenting your proposal.

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and
the company permits you or your representative to present your proposal via such media, then you
may appear through electronic media rather than traveling to the meeting to appear in person.





(3) If you or your qualified representative fail to appear and present the proposal, without good
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any
meetings held in the following two calendar years.

(i) Question 9: If | have complied with the procedural requirements, on what other bases may a
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper
subject for action by shareholders under the laws of the jurisdiction of the company's organization;

NOTE TO PARAGRAPH (i)(1): Depending on the subject matter, some proposals are not considered proper under
state law if they would be binding on the company if approved by shareholders. In our experience, most proposals
that are cast as recommendations or requests that the board of directors take specified action are proper under state
law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is proper unless the
company demonstrates otherwise.

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any
state, federal, or foreign law to which it is subject;

NOTE TO PARAGRAPH (i)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state or
federal law.

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading
statements in proxy soliciting materials;

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal
claim or grievance against the company or any other person, or if it is designed to result in a benefit
to you, or to further a personal interest, which is not shared by the other shareholders at large;

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to
the company's business;

(6) Absence of power/authority: If the company would lack the power or authority to implement
the proposal;

(7) Management functions: If the proposal deals with a matter relating to the company's
ordinary business operations;

(8) Director elections: If the proposal:
(i) Would disqualify a nominee who is standing for election;
(i) Would remove a director from office before his or her term expired;

(iii) Questions the competence, business judgment, or character of one or more nominees or
directors;

(iv) Seeks to include a specific individual in the company's proxy materials for election to the
board of directors; or





(v) Otherwise could affect the outcome of the upcoming election of directors.

(9) Confiicts with company's proposal: If the proposal directly conflicts with one of the
company's own proposals to be submitted to shareholders at the same meeting;

NOTE TO PARAGRAPH (i)(9): A company's submission to the Commission under this section should specify the
points of conflict with the company's proposal.

(10) Substantially implemented: If the company has already substantially implemented the
proposal;

NOTE TO PARAGRAPH (i)(10): A company may exclude a shareholder proposal that would provide an advisory
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402 of
Regulation S-K (§229.402 of this chapter) or any successor to ltem 402 (a “say-on-pay vote”) or that relates to the
frequency of say-on-pay votes, provided that in the most recent shareholder vote required by §240.14a-21(b) of this
chapter a single year (i.e., one, two, or three years) received approval of a majority of votes cast on the matter and
the company has adopted a policy on the frequency of say-on-pay votes that is consistent with the choice of the
majority of votes cast in the most recent shareholder vote required by §240.14a-21(b) of this chapter.

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted
to the company by another proponent that will be included in the company's proxy materials for the
same meeting;

(12) Resubmissions. If the proposal addresses substantially the same subject matter as a
proposal, or proposals, previously included in the company's proxy materials within the preceding
five calendar years if the most recent vote occurred within the preceding three calendar years and
the most recent vote was:

(i) Less than 5 percent of the votes cast if previously voted on once;
(i) Less than 15 percent of the votes cast if previously voted on twice; or
(iii) Less than 25 percent of the votes cast if previously voted on three or more times.

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock
dividends.

() Question 10: What procedures must the company follow if it intends to exclude my proposal?
(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons with
the Commission no later than 80 calendar days before it files its definitive proxy statement and form
of proxy with the Commission. The company must simultaneously provide you with a copy of its
submission. The Commission staff may permit the company to make its submission later than 80
days before the company files its definitive proxy statement and form of proxy, if the company
demonstrates good cause for missing the deadline.

(2) The company must file six paper copies of the following:
(i) The proposal;
(i) An explanation of why the company believes that it may exclude the proposal, which should,

if possible, refer to the most recent applicable authority, such as prior Division letters issued under
the rule; and





(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign
law.

(k) Question 11: May | submit my own statement to the Commission responding to the
company's arguments?

Yes, you may submit a response, but it is not required. You should try to submit any response
to us, with a copy to the company, as soon as possible after the company makes its submission.
This way, the Commission staff will have time to consider fully your submission before it issues its
response. You should submit six paper copies of your response.

() Question 12: If the company includes my shareholder proposal in its proxy materials, what
information about me must it include along with the proposal itself?

(1) The company's proxy statement must include your name and address, as well as the
number of the company's voting securities that you hold. However, instead of providing that
information, the company may instead include a statement that it will provide the information to
shareholders promptly upon receiving an oral or written request.

(2) The company is not responsible for the contents of your proposal or supporting statement.

(m) Question 13: What can | do if the company includes in its proxy statement reasons why it
believes shareholders should not vote in favor of my proposal, and | disagree with some of its
statements?

(1) The company may elect to include in its proxy statement reasons why it believes
shareholders should vote against your proposal. The company is allowed to make arguments
reflecting its own point of view, just as you may express your own point of view in your proposal's
supporting statement.

(2) However, if you believe that the company's opposition to your proposal contains materially
false or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should promptly
send to the Commission staff and the company a letter explaining the reasons for your view, along
with a copy of the company's statements opposing your proposal. To the extent possible, your letter
should include specific factual information demonstrating the inaccuracy of the company's claims.
Time permitting, you may wish to try to work out your differences with the company by yourself
before contacting the Commission staff.

(3) We require the company to send you a copy of its statements opposing your proposal
before it sends its proxy materials, so that you may bring to our attention any materially false or
misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions to your proposal or supporting
statement as a condition to requiring the company to include it in its proxy materials, then the
company must provide you with a copy of its opposition statements no later than 5 calendar days
after the company receives a copy of your revised proposal; or

(i) In all other cases, the company must provide you with a copy of its opposition statements no
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy
under §240.14a-6.
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Action: Publication of CF Staff Legal Bulletin
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Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the "Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

e Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

e Common errors shareholders can avoid when submitting proof of
ownership to companies;

e The submission of revised proposals;

e Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

e The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E.






B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company
with a written statement of intent to do so.l

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies,
however, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities
continuously for at least one year.2

2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company (*"DTC"),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that
date.2

3. Brokers and banks that constitute “"record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of





Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain
custody of customer funds and securities.® Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC's securities position listing.

In light of questions we have received following two recent court cases
relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter
addressing that rule,® under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
http://www.dtcc.com/~/media/Files/Downloads/client-
center/DTC/alpha.ashx.

What if a shareholder’s broker or bank is not on DTC’s participant list?






The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the
shareholder’s broker or bank.2

If the DTC participant knows the shareholder’s broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year - one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added).12 We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.





Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number

of securities] shares of [company name] [class of securities].”.L

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c).12 If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make
clear that a company may not ignore a revised proposal in this situation.3

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.





3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is
submitted. When the Commission has discussed revisions to proposals,i2 it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of
ownership when a shareholder submits a revised proposal.12

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the company’s no-action request.18

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.





Given the availability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b).

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“"Proxy Mechanics Concept Release”), at Section II.A.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act.”).

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule
14a-8(b)(2)(ii).

2 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor — owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section II.B.2.a.

2 See Exchange Act Rule 17Ad-8.

8 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release”), at Section II.C.

Z See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the





company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
II.C.(iii). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

1L This format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardless of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

14 See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately
prove ownership in connection with a proposal is not permitted to submit
another proposal for the same meeting on a later date.

16 Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its
authorized representative.
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Shareholder Proposals: Staff Legal Bulletin No.
14L (CF)

Division of Corporation Finance
Securities and Exchange Commission

Action: Publication of CF Staff Legal Bulletin
Date: November 3, 2021

Summary: This staff legal bulletin provides information for companies and shareholders regarding Rule 14a-8
under the Securities Exchange Act of 1934.

Supplementary Information: The statements in this bulletin represent the views of the Division of Corporation
Finance (the “Division”). This bulletin is not a rule, regulation or statement of the Securities and Exchange
Commission (the “Commission”). Further, the Commission has neither approved nor disapproved its content. This
bulletin, like all staff guidance, has no legal force or effect: it does not alter or amend applicable law, and it creates
no new or additional obligations for any person.

Contacts: For further information, please contact the Division’s Office of Chief Counsel by submitting a web-based
request form at https://www.sec.gov/forms/corp_fin_interpretive.

A. The Purpose of This Bulletin

The Division is rescinding Staff Legal Bulletin Nos. 141, 14J and 14K (the “rescinded SLBs") after a review of staff
experience applying the guidance in them. In addition, to the extent the views expressed in any other prior Division
staff legal bulletin could be viewed as contrary to those expressed herein, this staff legal bulletin controls.

This bulletin outlines the Division’s views on Rule 14a-8(i)(7), the ordinary business exception, and Rule 14a-8(i)
(5), the economic relevance exception. We are also republishing, with primarily technical, conforming changes, the
guidance contained in SLB Nos. 14l and 14K relating to the use of graphics and images, and proof of ownership
letters. In addition, we are providing new guidance on the use of e-mail for submission of proposals, delivery of
notice of defects, and responses to those notices.

In Rule 14a-8, the Commission has provided a means by which shareholders can present proposals for the
shareholders’ consideration in the company’s proxy statement. This process has become a cornerstone of
shareholder engagement on important matters. Rule 14a-8 sets forth several bases for exclusion of such
proposals. Companies often request assurance that the staff will not recommend enforcement action if they omit a
proposal based on one of these exclusions (“no-action relief’). The Division is issuing this bulletin to streamline
and simplify our process for reviewing no-action requests, and to clarify the standards staff will apply when
evaluating these requests.

B. Rule 14a-8(i)(7)
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1. Background

Rule 14a-8(i)(7), the ordinary business exception, is one of the substantive bases for exclusion of a shareholder
proposal in Rule 14a-8. It permits a company to exclude a proposal that “deals with a matter relating to the
company’s ordinary business operations.” The purpose of the exception is “to confine the resolution of ordinary
business problems to management and the board of directors, since it is impracticable for shareholders to decide
how to solve such problems at an annual shareholders meeting.”[1]

2. Significant Social Policy Exception

Based on a review of the rescinded SLBs and staff experience applying the guidance in them, we recognize that
an undue emphasis was placed on evaluating the significance of a policy issue to a particular company at the
expense of whether the proposal focuses on a significant social policy,[2] complicating the application of
Commission policy to proposals. In particular, we have found that focusing on the significance of a policy issue to a
particular company has drawn the staff into factual considerations that do not advance the policy objectives behind
the ordinary business exception. We have also concluded that such analysis did not yield consistent, predictable
results.

Going forward, the staff will realign its approach for determining whether a proposal relates to “ordinary business”
with the standard the Commission initially articulated in 1976, which provided an exception for certain proposals
that raise significant social policy issues,[3] and which the Commission subsequently reaffirmed in the 1998
Release. This exception is essential for preserving shareholders’ right to bring important issues before other
shareholders by means of the company’s proxy statement, while also recognizing the board’s authority over most
day-to-day business matters. For these reasons, staff will no longer focus on determining the nexus between a
policy issue and the company, but will instead focus on the social policy significance of the issue that is the subject
of the shareholder proposal. In making this determination, the staff will consider whether the proposal raises issues
with a broad societal impact, such that they transcend the ordinary business of the company.[4]

Under this realigned approach, proposals that the staff previously viewed as excludable because they did not
appear to raise a policy issue of significance for the company may no longer be viewed as excludable under Rule
14a-8(i)(7). For example, proposals squarely raising human capital management issues with a broad societal
impact would not be subject to exclusion solely because the proponent did not demonstrate that the human capital
management issue was significant to the company.[5]

Because the staff is no longer taking a company-specific approach to evaluating the significance of a policy issue
under Rule 14a-8(i)(7), it will no longer expect a board analysis as described in the rescinded SLBs as part of
demonstrating that the proposal is excludable under the ordinary business exclusion. Based on our experience, we
believe that board analysis may distract the company and the staff from the proper application of the exclusion.
Additionally, the “delta” component of board analysis — demonstrating that the difference between the company’s
existing actions addressing the policy issue and the proposal’s request is insignificant — sometimes confounded
the application of Rule 14a-8(i)(10)’s substantial implementation standard.

3. Micromanagement

Upon further consideration, the staff has determined that its recent application of the micromanagement concept,
as outlined in SLB Nos. 14J and 14K, expanded the concept of micromanagement beyond the Commission’s
policy directives. Specifically, we believe that the rescinded guidance may have been taken to mean that any limit
on company or board discretion constitutes micromanagement.

The Commission has stated that the policy underlying the ordinary business exception rests on two central
considerations. The first relates to the proposal’s subject matter; the second relates to the degree to which the
proposal “micromanages” the company “by probing too deeply into matters of a complex nature upon which
shareholders, as a group, would not be in a position to make an informed judgment.”[6] The Commission clarified
in the 1998 Release that specific methods, timelines, or detail do not necessarily amount to micromanagement and
are not dispositive of excludability.





Consistent with Commission guidance, the staff will take a measured approach to evaluating companies’
micromanagement arguments — recognizing that proposals seeking detail or seeking to promote timeframes or
methods do not per se constitute micromanagement. Instead, we will focus on the level of granularity sought in the
proposal and whether and to what extent it inappropriately limits discretion of the board or management. We would
expect the level of detail included in a shareholder proposal to be consistent with that needed to enable investors
to assess an issuer’s impacts, progress towards goals, risks or other strategic matters appropriate for shareholder
input.

Our recent letter to ConocoPhillips Company([7] provides an example of our current approach to
micromanagement. In that letter the staff denied no-action relief for a proposal requesting that the company set
targets covering the greenhouse gas emissions of the company’s operations and products. The proposal
requested that the company set emission reduction targets and it did not impose a specific method for doing so.
The staff concluded this proposal did not micromanage to such a degree to justify exclusion under Rule 14a-8(i)

(7).

Additionally, in order to assess whether a proposal probes matters “too complex” for shareholders, as a group, to
make an informed judgment,[8] we may consider the sophistication of investors generally on the matter, the
availability of data, and the robustness of public discussion and analysis on the topic. The staff may also consider
references to well-established national or international frameworks when assessing proposals related to
disclosure, target setting, and timeframes as indicative of topics that shareholders are well-equipped to evaluate.

This approach is consistent with the Commission’s views on the ordinary business exclusion, which is designed to
preserve management’s discretion on ordinary business matters but not prevent shareholders from providing high-
level direction on large strategic corporate matters. As the Commission stated in its 1998 Release:

[In] the Proposing Release we explained that one of the considerations in making the ordinary business
determination was the degree to which the proposal seeks to micro-manage the company. We cited
examples such as where the proposal seeks intricate detail, or seeks to impose specific time-frames or to
impose specific methods for implementing complex policies. Some commenters thought that the examples
cited seemed to imply that all proposals seeking detail, or seeking to promote time-frames or methods,
necessarily amount to ‘ordinary business.” We did not intend such an implication. Timing questions, for
instance, could involve significant policy where large differences are at stake, and proposals may seek a
reasonable level of detail without running afoul of these considerations.

While the analysis in this bulletin may apply to any subject matter, many of the proposals addressed in the
rescinded SLBs requested companies adopt timeframes or targets to address climate change that the staff
concurred were excludable on micromanagement grounds.[9] Going forward we would not concur in the exclusion
of similar proposals that suggest targets or timelines so long as the proposals afford discretion to management as
to how to achieve such goals.[10] We believe our current approach to micromanagement will help to avoid the
dilemma many proponents faced when seeking to craft proposals with sufficient specificity and direction to avoid
being excluded under Rule 14a-8(i)(10), substantial implementation, while being general enough to avoid
exclusion for “micromanagement.”[11]

C. Rule 14a-8(i)(5)

Rule 14a-8(i)(5), the “economic relevance” exception, permits a company to exclude a proposal that “relates to
operations which account for less than 5 percent of the company’s total assets at the end of its most recent fiscal
year, and for less than 5 percent of its net earnings and gross sales for its most recent fiscal year, and is not
otherwise significantly related to the company’s business.”

Based on a review of the rescinded SLBs and staff experience applying the guidance in them, we are returning to
our longstanding approach, prior to SLB No. 14l, of analyzing Rule 14a-8(i)(5) in a manner we believe is consistent
with Lovenheim v. Iroquois Brands, Ltd.[12] As a result, and consistent with our pre-SLB No. 14| approach and
Lovenheim, proposals that raise issues of broad social or ethical concern related to the company’s business may





not be excluded, even if the relevant business falls below the economic thresholds of Rule 14a-8(i)(5). In light of
this approach, the staff will no longer expect a board analysis for its consideration of a no-action request under
Rule 14a-8(i)(5).

D. Rule 14a-8(d)[13]

1. Background

Rule 14a-8(d) is one of the procedural bases for exclusion of a shareholder proposal in Rule 14a-8. It provides that
a “proposal, including any accompanying supporting statement, may not exceed 500 words.”

2. The Use of Images in Shareholder Proposals

Questions have arisen concerning the application of Rule 14a-8(d) to proposals that include graphs and/or images.
[14] The staff has expressed the view that the use of “500 words” and absence of express reference to graphics or
images in Rule 14a-8(d) do not prohibit the inclusion of graphs and/or images in proposals.[15] Just as companies
include graphics that are not expressly permitted under the disclosure rules, the Division is of the view that Rule
14a-8(d) does not preclude shareholders from using graphics to convey information about their proposals.[16]

The Division recognizes the potential for abuse in this area. The Division believes, however, that these potential
abuses can be addressed through other provisions of Rule 14a-8. For example, exclusion of graphs and/or images
would be appropriate under Rule 14a-8(i)(3) where they:

+ make the proposal materially false or misleading;

« render the proposal so inherently vague or indefinite that neither the stockholders voting on the proposal,
nor the company in implementing it, would be able to determine with any reasonable certainty exactly what
actions or measures the proposal requires;

« directly or indirectly impugn character, integrity or personal reputation, or directly or indirectly make charges
concerning improper, illegal, or immoral conduct or association, without factual foundation; or

e are irrelevant to a consideration of the subject matter of the proposal, such that there is a strong likelihood
that a reasonable shareholder would be uncertain as to the matter on which he or she is being asked to
vote.[17]

Exclusion would also be appropriate under Rule 14a-8(d) if the total number of words in a proposal, including
words in the graphics, exceeds 500.

E. Proof of Ownership Letters[18]

In relevant part, Rule 14a-8(b) provides that a proponent must prove eligibility to submit a proposal by offering
proof that it “continuously held” the required amount of securities for the required amount of time.[19]

In Section C of SLB No. 14F, we identified two common errors shareholders make when submitting proof of
ownership for purposes of satisfying Rule 14a-8(b)(2).[20] In an effort to reduce such errors, we provided a
suggested format for shareholders and their brokers or banks to follow when supplying the required verification of
ownership.[21] Below, we have updated the suggested format to reflect recent changes to the ownership
thresholds due to the Commission’s 2020 rulemaking.[22] We note that brokers and banks are not required to
follow this format.

“As of [date the proposal is submitted], [name of shareholder] held, and has held continuously for at
least [one year] [two years] [three years], [number of securities] shares of [company name] [class of
securities].”





Some companies apply an overly technical reading of proof of ownership letters as a means to exclude a proposal.
We generally do not find arguments along these lines to be persuasive. For example, we did not concur with the
excludability of a proposal based on Rule 14a-8(b) where the proof of ownership letter deviated from the format set
forth in SLB No. 14F.[23] In those cases, we concluded that the proponent nonetheless had supplied documentary
support sufficiently evidencing the requisite minimum ownership requirements, as required by Rule 14a-8(b). We
took a plain meaning approach to interpreting the text of the proof of ownership letter, and we expect companies to
apply a similar approach in their review of such letters.

While we encourage shareholders and their brokers or banks to use the sample language provided above to avoid
this issue, such formulation is neither mandatory nor the exclusive means of demonstrating the ownership
requirements of Rule 14a-8(b).[24] We recognize that the requirements of Rule 14a-8(b) can be quite technical.
Accordingly, companies should not seek to exclude a shareholder proposal based on drafting variances in the
proof of ownership letter if the language used in such letter is clear and sufficiently evidences the requisite
minimum ownership requirements.

We also do not interpret the recent amendments to Rule 14a-8(b)[25] to contemplate a change in how brokers or
banks fulfill their role. In our view, they may continue to provide confirmation as to how many shares the proponent
held continuously and need not separately calculate the share valuation, which may instead be done by the
proponent and presented to the receiving issuer consistent with the Commission’s 2020 rulemaking.[26] Finally, we
believe that companies should identify any specific defects in the proof of ownership letter, even if the company
previously sent a deficiency notice prior to receiving the proponent’s proof of ownership if such deficiency notice
did not identify the specific defect(s).

F. Use of E-mail

Over the past few years, and particularly during the pandemic, both proponents and companies have increasingly
relied on the use of emails to submit proposals and make other communications. Some companies and
proponents have expressed a preference for emails, particularly in cases where offices are closed. Unlike the use
of third-party mail delivery that provides the sender with a proof of delivery, parties should keep in mind that
methods for the confirmation of email delivery may differ. Email delivery confirmations and company server logs
may not be sufficient to prove receipt of emails as they only serve to prove that emails were sent. In addition, spam
filters or incorrect email addresses can prevent an email from being delivered to the appropriate recipient. The staff
therefore suggests that to prove delivery of an email for purposes of Rule 14a-8, the sender should seek a reply e-
mail from the recipient in which the recipient acknowledges receipt of the e-mail. The staff also encourages both
companies and shareholder proponents to acknowledge receipt of emails when requested. Email read receipts, if
received by the sender, may also help to establish that emails were received.

1. Submission of Proposals

Rule 14a-8(e)(1) provides that in order to avoid controversy, shareholders should submit their proposals by means,
including electronic means, that permit them to prove the date of delivery. Therefore, where a dispute arises
regarding a proposal’s timely delivery, shareholder proponents risk exclusion of their proposals if they do not
receive a confirmation of receipt from the company in order to prove timely delivery with email submissions.
Additionally, in those instances where the company does not disclose in its proxy statement an email address for
submitting proposals, we encourage shareholder proponents to contact the company to obtain the correct email
address for submitting proposals before doing so and we encourage companies to provide such email addresses
upon request.

2. Delivery of Notices of Defects

Similarly, if companies use email to deliver deficiency notices to proponents, we encourage them to seek a
confirmation of receipt from the proponent or the representative in order to prove timely delivery. Rule 14a-8(f)(1)
provides that the company must notify the shareholder of any defects within 14 calendar days of receipt of the
proposal, and accordingly, the company has the burden to prove timely delivery of the notice.





3. Submitting Responses to Notices of Defects

Rule 14a-8(f)(1) also provides that a shareholder’s response to a deficiency notice must be postmarked, or
transmitted electronically, no later than 14 days from the date of receipt of the company's notification. If a
shareholder uses email to respond to a company’s deficiency notice, the burden is on the shareholder or
representative to use an appropriate email address (e.g., an email address provided by the company, or the email
address of the counsel who sent the deficiency notice), and we encourage them to seek confirmation of receipt.

[1] Release No. 34-40018 (May 21, 1998) (the “1998 Release”). Stated a bit differently, the Commission has
explained that “[t]he ‘ordinary business’ exclusion is based in part on state corporate law establishing spheres of
authority for the board of directors on one hand, and the company’s shareholders on the other.” Release No. 34-
39093 (Sept. 18, 1997).

[2] For example, SLB No. 14K explained that the staff “takes a company-specific approach in evaluating
significance, rather than recognizing particular issues or categories of issues as universally ‘significant.” Staff
Legal Bulletin No. 14K (Oct. 16, 2019).

[3] Release No. 34-12999 (Nov. 22, 1976) (the “1976 Release”) (stating, in part, “proposals of that nature [relating
to the economic and safety considerations of a nuclear power plant], as well as others that have major
implications, will in the future be considered beyond the realm of an issuer’s ordinary business operations”).

[4] 1998 Release (“[Plroposals . . . focusing on sufficiently significant social policy issues. . .generally would not be
considered to be excludable, because the proposals would transcend the day-to-day business matters and raise
policy issues so significant that it would be appropriate for a shareholder vote”).

[5] See, e.g., Dollar General Corporation (Mar. 6, 2020) (granting no-action relief for exclusion of a proposal
requesting the board to issue a report on the use of contractual provisions requiring employees to arbitrate
employment-related claims because the proposal did not focus on specific policy implications of the use of
arbitration at the company). We note that in the 1998 Release the Commission stated: “[P]Jroposals relating to
[workforce management] but focusing on sufficiently significant social policy issues (e.g., significant discrimination
matters) generally would not be considered to be excludable, because the proposals would transcend the day-to-
day business matters and raise policy issues so significant that it would be appropriate for a shareholder vote.”
Matters related to employment discrimination are but one example of the workforce management proposals that
may rise to the level of transcending the company’s ordinary business operations.

[6] 1998 Release.
[7] ConocoPhillips Company (Mar. 19, 2021).
[8] See 1998 Release and 1976 Release.

[9] See, e.g., PayPal Holdings, Inc. (Mar. 6, 2018) (granting no-action relief for exclusion of a proposal asking the
company to prepare a report on the feasibility of achieving net-zero emissions by 2030 because the staff
concluded it micromanaged the company); Devon Energy Corporation (Mar. 4, 2019) (granting no-action relief for
exclusion of a proposal requesting that the board in annual reporting include disclosure of short-, medium- and
long-term greenhouse gas targets aligned with the Paris Climate Agreement because the staff viewed the proposal
as requiring the adoption of time-bound targets).

[10] See ConocoPhillips Company (Mar. 19, 2021).

[11] To be more specific, shareholder proponents have expressed concerns that a proposal that was broadly
worded might face exclusion under Rule 14a-8(i)(10). Conversely, if a proposal was too specific it risked exclusion
under Rule 14a-8(i)(7) for micromanagement.

[12] 618 F. Supp. 554 (D.D.C. 1985).





[13] This section previously appeared in SLB No. 14l (Nov. 1, 2017) and is republished here with only minor,
conforming changes.

[14] Rule 14a-8(d) is intended to limit the amount of space a shareholder proposal may occupy in a company’s
proxy statement. See 1976 Release.

[15] See General Electric Co. (Feb. 3, 2017, Feb. 23, 2017); General Electric Co. (Feb. 23, 2016). These
decisions were consistent with a longstanding Division position. See Ferrofiuidics Corp. (Sept. 18, 1992).

[16]Companies should not minimize or otherwise diminish the appearance of a shareholder’s graphic. For
example, if the company includes its own graphics in its proxy statement, it should give similar prominence to a
shareholder’s graphics. If a company’s proxy statement appears in black and white, however, the shareholder
proposal and accompanying graphics may also appear in black and white.

[17] See General Electric Co. (Feb. 23, 2017).

[18] This section previously appeared in SLB No. 14K (Oct.16, 2019) and is republished here with minor,
conforming changes. Additional discussion is provided in the final paragraph.

[19] Rule 14a-8(b) requires proponents to have continuously held at least $2,000, $15,000, or $25,000 in market
value of the company’s securities entitled to vote on the proposal for at least three years, two years, or one year,
respectively.

[20]Staff Legal Bulletin No. 14F (Oct. 18, 2011).

[21]The Division suggested the following formulation: “As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number of securities] shares of [company name] [class of
securities].”

[22] Release No. 34-89964 (Sept. 23, 2020) (the “2020 Release”).

[23] See Amazon.com, Inc. (Apr. 3, 2019); Gilead Sciences, Inc. (Mar. 7, 2019).
[24] See Staff Legal Bulletin No.14F, n.11.

[25] See 2020 Release.

[26] 2020 Release at n.55 (“Due to market fluctuations, the value of a shareholder’s investment in a company may
vary throughout the applicable holding period before the shareholder submits the proposal. In order to determine
whether the shareholder satisfies the relevant ownership threshold, the shareholder should look at whether, on any
date within the 60 calendar days before the date the shareholder submits the proposal, the shareholder’s
investment is valued at the relevant threshold or greater. For these purposes, companies and shareholders should
determine the market value by multiplying the number of securities the shareholder continuously held for the
relevant period by the highest selling price during the 60 calendar days before the shareholder submitted the
proposal. For purposes of this calculation, it is important to note that a security’s highest selling price is not
necessarily the same as its highest closing price.”) (citations omitted).

Modified: Nov. 3, 2021










11/22/21, 10:39 AM UPS CampusShip | UPS - United States

UPS CampusShip: View/Print Label

1. Ensure there are no other shipping or tracking labels attached to your package. Select the Print button on the
print dialog box that appears. Note: If your browser does not support this function select Print from the File menu to
print the label.

2. Fold the printed label at the solid line below. Place the label in a UPS Shipping Pouch. If you do not have a pouch,
affix the folded label using clear plastic shipping tape over the entire label.

3. GETTING YOUR SHIPMENT TO UPS
Customers with a Daily Pickup
Your driver will pickup your shipment(s) as usual.

Customers without a Daily Pickup

Take your package to any location of The UPS Store®, UPS Access Point(TM) location, UPS Drop Box, UPS
Customer Center, Staples® or Authorized Shipping Outlet near you. Items sent via UPS Return Services(SM)
(including via Ground) are also accepted at Drop Boxes. To find the location nearest you, please visit the Resources
area of CampusShip and select UPS Locations.

Schedule a same day or future day Pickup to have a UPS driver pickup all your CampusShip packages.

Hand the package to any UPS driver in your area.

UPS Access Point™ UPS Access Point™ UPS Access Point™

CVS STORE # 911 FINCH PHARMACY-AP469 THE UPS STORE

452 MAMARONECK AVE 263 GLENVILLE RD 333 MAMARONECK AVE
WHITE PLAINS ,NY 10605 GREENWICH ,CT 06831 WHITE PLAINS ,NY 10605

FOLD HERE

™

10F1

0.1LBSLTR
IP PARKWAY

S TOWNSH
MATTHEWS NC 28105-4819

WNTNVSO 48.04 11/2021%*

.:f
:
;

UPS NEXT DAY AIR

TRACKING #: 1Z A77 51W NT 9149 7314

NC 282 9-01

CS 22.0.18.

o

i
B
;

o
Ak
©
s,
3..

3 '0}

BILLING: P/P
ATTENTION UPS DRIVER: SHIPPER RELEASE

NATIONAL LEGAL AND POLICY CENTER

PAUL CHESSER
SUITE D-229

2217 MATTHEW

'.g::<3
%, ;:z‘\

BARBARA CRISCONE
9142532083
A7751W

PEPSICO

PURCHASE NY 10577
SHIP TO

|

https://www.campusship.ups.com/cship/create?ActionOriginPair=default___PrintWindowPage&key=labelWindow&type=html&loc=en_US&instr=A&do... 1/1






< PEPSICO

'J (Z73 Tropicana b @

pepsi QURAKER.

700 Anderson Hill Road, Purchase, New York, 10577 www.pepsico.com

ALICIA LEE
SENIOR COUNSEL, CORPORATE GOVERNANCE

Tel:
alicia.lee@pepsico.com

November 22, 2021

VIA OVERNIGHT MAIL AND EMAIL
Paul Chesser

National Leial and PO"Ci Center

Dear Mr. Chesser:

I am writing on behalf of PepsiCo, Inc. (the “Company”), which received on November 16,
2021, the shareholder proposal entitled “Request for Board of Directors to Adopt Policy for an
Independent Chair” that you submitted on November 16, 2021 (the “Submission Date”) on behalf of
the National Legal and Policy Center (the “Proponent”) pursuant to Securities and Exchange
Commission (“SEC”) Rule 14a-8 for inclusion in the proxy statement for the Company’s 2022 Annual
Meeting of Shareholders (the “Proposal”).

The Proposal contains certain procedural deficiencies, which SEC regulations require us to bring
to your attention. Rule 14a-8(b) under the Securities Exchange Act of 1934, as amended, provides that a
shareholder proponent must submit sufficient proof of its continuous ownership of company shares.
Thus, with respect to the Proposal, Rule 14a-8 requires that the Proponent demonstrate that the
Proponent has continuously owned at least:

(1) $2,000 in market value of the Company’s shares entitled to vote on the Proposal for at least
three years preceding and including the Submission Date;

(2) $15,000 in market value of the Company’s shares entitled to vote on the Proposal for at least
two years preceding and including the Submission Date;

(3) $25,000 in market value of the Company’s shares entitled to vote on the Proposal for at least
one year preceding and including the Submission Date; or

(4) $2,000 of the Company’s shares entitled to vote on the Proposal for at least one year as of
January 4, 2021, and that the Proponent has continuously maintained a minimum investment
amount of at least $2,000 of such shares from January 4, 2021 through the Submission Date
(each an “Ownership Requirement,” and collectively, the “Ownership Requirements”).


http://www.pepsico.com/

Mr. Paul Chesser
November 22, 2021
Page 2

The Company’s stock records do not indicate that the Proponent is the record owner of sufficient shares
to satisfy any of the Ownership Requirements. In addition, to date we have not received proof that the
Proponent has satisfied any of the Ownership Requirements.

To remedy this defect, the Proponent must submit sufficient proof that the Proponent has
satisfied at least one of the Ownership Requirements. As explained in Rule 14a-8(b) and in SEC staff
guidance, sufficient proof must be in the form of either:

(1) a written statement from the “record” holder of the Proponent’s shares (usually a broker or a
bank) verifying that, at the time the Proponent submitted the Proposal (the Submission Date),
the Proponent continuously held the requisite amount of Company shares to satisfy at least
one of the Ownership Requirements above; or

(2) if the Proponent was required to and has filed with the SEC a Schedule 13D, Schedule 13G,
Form 3, Form 4 or Form 5, or amendments to those documents or updated forms,
demonstrating that the Proponent met at least one of the Ownership Requirements above, a
copy of the schedule and/or form, and any subsequent amendments reporting a change in the
ownership level and a written statement that the Proponent continuously held the requisite
amount of Company shares to satisfy at least one of the Ownership Requirements above.

If the Proponent intends to demonstrate ownership by submitting a written statement from the
“record” holder of the Proponent’s shares as set forth in (1) above, please note that most large U.S.
brokers and banks deposit their customers’ securities with, and hold those securities through, the
Depository Trust Company (“DTC”), a registered clearing agency that acts as a securities depository
(DTC is also known through the account name of Cede & Co.). Under SEC Staff Legal Bulletin No.
14F, only DTC participants are viewed as record holders of securities that are deposited at DTC. You
can confirm whether the Proponent’s broker or bank is a DTC participant by asking the Proponent’s
broker or bank or by checking DTC’s participant list, which is available at
http://www.dtcc.com/~/media/Files/Downloads/client-center/DTC/alpha.ashx. In these situations,
shareholders need to obtain proof of ownership from the DTC participant through which the securities
are held, as follows:

(1) If the Proponent’s broker or bank is a DTC participant, then the Proponent needs to submit a
written statement from the Proponent’s broker or bank verifying that the Proponent
continuously held the requisite amount of Company shares to satisfy at least one of the
Ownership Requirements above.

(2) If the Proponent’s broker or bank is not a DTC participant, then the Proponent needs to
submit proof of ownership from the DTC participant through which the shares are held
verifying that the Proponent continuously held the requisite amount of Company shares to
satisfy at least one of the Ownership Requirements above. You should be able to find out the
identity of the DTC participant by asking the Proponent’s broker or bank. If the Proponent’s
broker is an introducing broker, you may also be able to learn the identity and telephone
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number of the DTC participant through the Proponent’s account statements, because the
clearing broker identified on the account statements will generally be a DTC participant. If
the DTC participant that holds the Proponent’s shares is not able to confirm the Proponent’s
individual holdings but is able to confirm the holdings of the Proponent’s broker or bank,
then the Proponent needs to satisfy the proof of ownership requirements by obtaining and
submitting two proof of ownership statements verifying that the Proponent continuously held
Company shares satisfying at least one of the Ownership Requirements above: (i) one from
the Proponent’s broker or bank confirming the Proponent’s ownership, and (ii) the other from
the DTC participant confirming the broker or bank’s ownership.

Under Rule 14a-8(b) of the Exchange Act, the Proponent must provide the Company with a
written statement of the Proponent’s intent to continue to hold through the date of Company’s 2022
Annual Meeting of Shareholders the requisite amount of Company shares used to satisfy at least one the
Ownership Requirements above. We acknowledge your November 16, 2021 statement that the
Proponent is “the beneficial owners of 74 shares of the Company’s common stock with a value
exceeding $2,000, which shares have been held continuously for more than a year prior to the date of
submission” and that the Proponent “intends to hold the shares through the date of the Company’s next
annual meeting of shareholders.” However, the Proponent’s statement of intent to hold shares through
the Company’s 2022 Annual Meeting of Shareholders must be consistent with the Ownership
Requirement that is satisfied. As we have not yet received any proof of ownership from the Proponent,
and therefore do not know with certainty which of the Ownership Requirements above will be satisfied,
we believe that the written statement in your November 16, 2021 correspondence may not be adequate
to confirm that the Proponent intends to hold the required amount of the Company’s shares through the
date of the 2022 Annual Meeting of Shareholders.

The SEC’s rules require that any response to this letter be postmarked or transmitted
electronically no later than 14 calendar days from the date you receive this letter. Please address any
response to me at 700 Anderson Hill Road, Purchase, NY 10577. Alternatively, you may transmit any
response by email to me at alicia.lee@pepsico.com.

If you have any questions with respect to the foregoing, please contact me at
(914) 253-2198. For your reference, I enclose a copy of Rule 14a-8 as amended for meetings that occur
on or after January 1, 2022 but before January 1, 2023, Staff Legal Bulletin No. 14F and Staff Legal

Bulletin No. 14L.

Sincerely,
.z
Alicia Lee

Senior Counsel, Corporate Governance

Enclosures
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Dear Customer,
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From: Paul Chesser

To: Lee, Alicia {PEP}

Cc: Nastanski, Cynthia {PEP}; Peter Flaherty
Subject: Re: PepsiCo

Date: Thursday, December 9, 2021 10:34:55 AM
Alicia,

We will let the SEC determine the eligibility of our proposal. Thanks for the information.
Sincerely,

Paul

Paul Chesser
Director, Corporate Integrity Project
National Legal and Policy Center

nlpc.org

On Dec 7, 2021, at 2:58 PM, Lee, Alicia {PEP} <Alicia.L ee@pepsico.com>
wrote:

Dear Mr. Chesser,

| am writing on behalf of PepsiCo, Inc., which received on November 16, 2021, the
shareholder proposal entitled “Request for Board of Directors to Adopt Policy for an
Independent Chair” that you submitted on November 16, 2021 on behalf of the
National Legal and Policy Center (NLPC). | write to respectfully request that you
withdraw NLPC’s proposal because, as discussed below, it substantially duplicates
another proposal that PepsiCo received before we received NLPC’s proposal, and
PepsiCo intends to include the first proposal in the proxy materials for our 2022 Annual
Meeting of Shareholders.

Under SEC Rule 14a-8(i)(11), a shareholder proposal may be excluded if it substantially
duplicates another proposal previously submitted to the company by another
proponent that will be included in the company’s proxy materials for the same
meeting. When two substantially duplicative proposals are received by a company, the
SEC staff has indicated that the company may exclude the later of the proposals it
received from its proxy materials.

On October 18, 2021, PepsiCo received a shareholder proposal titled “Independent
Board Chairman.” Part of the proposal subsequently was revised on November 26,
2021, but the changes did not change the proposal’s title and both versions request
that an independent director be Chair of the Board. We believe that this first proposal,
which was received before PepsiCo received NLPC's proposal, has the same principal
focus as NLPC’s proposal. Accordingly, if PepsiCo were to include both proposals in the
proxy materials for our 2022 Annual Meeting of Shareholders, PepsiCo shareholders
would be required to consider two substantially duplicative proposals.

For these reasons, we believe that the SEC staff will agree that PepsiCo is permitted
under SEC rules to exclude your proposal from the proxy materials for our 2022 Annual
Meeting of Shareholders. Accordingly, in order to save PepsiCo and our shareholders
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the time and expense associated with seeking no-action relief from the SEC, we
respectfully ask that you withdraw NLPC's proposal.

If you have any questions or wish to continue a dialogue, please do not hesitate to
contact me.

Best regards,

Alicia

From: Paul Chesser ||| GGG

Sent: Friday, December 3, 2021 2:45 PM

To: Lee, Alicia {PEP} <Alicia.Lee@pepsico.com>

Cc: Nastanski, Cynthia {PEP} <Cynthia.Nastanski@pepsico.com>; Peter Flaherty

Subject: Re: PepsiCo

Alicia,

This email responds to your email alleging a deficiency in the submission of our
“Request for Board of Directors to Adopt Policy for an Independent Chair" proposal. |
have attached a verification letter from Fidelity of our holdings.

If you could confirm receipt, | would appreciate it.

Sincerely,

Paul

Paul Chesser

Director, Corporate Integrity Project
National Legal and Policy Center

nlpc.org

On Nov 22, 2021, at 5:06 PM, Lee, Alicia {PEP} <Alicia.Lee@pepsico.com>
wrote:

Dear Mr. Chesser,

I am writing on behalf of PepsiCo, Inc., which received on November 16,
2021, the shareholder proposal you submitted on behalf of the National
Legal and Policy Center. Please see the attached letter, which we will also
send today by UPS overnight mail. Please confirm receipt of this email and
the attached letter. Thank you and have a great Thanksgiving.

Best regards,

Alicia

Alicia Lee

Senior Counsel, Corporate Governance

PepsiCo, Inc.
700 Anderson Hill Road | Purchase | New York | 10577 | USA

T I
alicia.lee@pepsico.com

From: Paul Chesse

Sent: Tuesday, November 16, 2021 12:35 PM
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To: Flavell, David {PEP} <david.flavell@pepsico.com>

cc: I

Subject: Shareholder resolution for 2022 annual meeting

Dear Mr. Flavell/Corporate Secretary,

Attached please find cover letter with enclosed shareholder proposal for
consideration at PepsiCo, Inc.’s 2022 annual shareholder meeting. If you
could confirm receipt of this, | would appreciate it.

Sincerely,

Paul Chesser
Director, Corporate Integrity Project
National Legal and Policy Center

nlpc.org

<PepsiCo.pdf>
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GIBSON DUNN

EXHIBIT B



From: John Chevedien I

Date: October 18, 2021 at 6:43:28 PM EDT

To: "Nastanski, Cynthia {PEP}" <Cynthia.Nastanski@ pepsico.com>

Cc: "Lee, Alicia {PEP}" <Alicia.Lee@pepsico.com>, "Carriello, Amy {PEP}"
<Amy.Carriello@pepsico.com>, "Hurley, Megan {PEP}" <Megan.Hurley@ pepsico.com>,
SPA - PepsiCo Investor Relations <PepsiColnvestorRel@pepsico.com>

Subject: Rule 14a-8 Proposal (PEP)™

Dear Ms. Nastanski,

Please see the attached rule 14a-8 proposal to improve corporate governance and
enhance long-term shareholder value at de minimis up-front cost — especially
considering the substantial market capitalization of the company.

If you confirm proposal receipt in the next day a broker letter can be promptly
forwarded that will save you from making a formal request.

Sincerely,
John Chevedden
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Kenneth Steiner
14 Stoner Ave., 2M
Great Neck, NY 11021-2100

Ms. Cynthia Nastanski

Corporate Secretary

Alicia Lee <Alicia.Lee@pepsico.com>
PepsiCo, Inc. (PEP)

700 Anderson Hill Road

Purchase NY 10577

PH: 914 253-2000

FX: 914-253-2070

Dear Ms. Nastanski,

I purchased stock in our company because I believed our company had potential for improved
performance. My attached Rule 14a-8 proposal is submitted in support of the long-term performance of
our company. This Rule 14a-8 proposal is submitted as a low-cost method to improve company
performance.

My proposal is for the next annual shareholder meeting. [ intent to continue to hold through the date of
the Company’s 2022 Annual Meeting of Stockholders the requisite amount of Company shares used to
satisfy the applicable ownership requirement.

My submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive proxy
publication. This is my proxy for John Chevedden and/or his designee to forward this Rule 14a-8
proposal to the company and to act on my behalf regarding this Rule 14a-8 proposal, and/or modification
of it, for the forthcoming shareholder meeting before, during and after the forthcoming shareholder
meeting. Please direct all future communications regarding my rule 14a-8 proposal to John Chevedden
at:

<olmsted7p (at) earthlink.net>

to facilitate prompt and verifiable communications. Please identify this proposal as my proposal
exclusively.

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant the power
to vote. Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of my proposal promptly by
email to olmsted7p (at) earthlink.net

to forward a broker letter soon so if you acknowledge this proposal promptly in an email message
very well save you from requesting a broker letter from me.

Jo/ /;%/ 2/

Date

enneth Steiner

cc: Amy Carriello <amy.carriello@pepsico.com>
Senior Legal Director

PH: 914-253-2507

FX: 914-249-8109

FX: 914-249-8035

Alicia Lee <Alicia.Lee@pepsico.com>

Megan Hurley <Megan.Hurley@pepsi.com>
Jamie Caulfield <investor@pepsico.com>





PEP — Rule 14a-8 Proposal, October 18, 2021
[This line and any line above it — Not for publication.]

Proposal 4 — Independent Board Chairman
The shareholders request that the Board of Directors adopt as policy, and amend the governing
documents as necessary, to require the Chair of the Board of Directors to be an independent
member of the Board. If an independent director is not available from inside or outside the
company then a non-independent director from inside or outside the company, other than the
CEO, can be named as Chairman for a term of 3 months to 6 months. This policy could be
phased in when there is a contract renewal for our current CEO or for the next CEO transition.

This proposal topic won 52% support at Boeing and 54% support at Baxter International in 2020.
Boeing then adopted this proposal topic in June 2020. The roles of Chairman and CEO are
fundamentally different and should be held by 2 directors, a CEO and a Chairman who is
completely independent of the CEO and our company.

This proposal topic won 44%-support at our 2012 annual meeting. This 44%-support likely
represented 51%-support from the shares that have access to independent proxy voting advice.

The role of the CEO and management is to run the company.

The role of the Board of Directors is to provide independent oversight of management and the
CEO.

Thus there is a potential conflict of interest for a CEO to have the oversight role of Chairman.

A CEO serving as Chair can result in excessive management influence on the Board and weaker
oversight of management. The CEO gets comfortable being his own boss. With the current CEO
serving as Chair this means giving up a substantial check and balance safeguard that can only
occur with an independent Board Chairman.

A lead director is no substitute for an independent board chairman. A lead director cannot call a
special shareholder meeting and cannot even call a special meeting of the board. A lead director
can delegate most of his lead director duties to the CEO office and then the lead director can
simply rubber-stamp it.

The lack of an independent Board Chairman is an unfortunate way to discourage new outside
ideas and an unfortunate way to encourage the CEO to pursue pet projects that would not stand
up to effective oversight. Plus PepsiCo shareholders are restricted in bringing new ideas to
management in a manner that has traction because shareholders have no right to act by written
consent.

In an example from a company whose share price went from $130 to $200 in 10 months, the
2020 Lowe’s annual meeting proxy said Lowe’s independent directors determined that having a
separate Chairman and Chief Executive Officer affords the CEO the opportunity to focus his
time and energy on managing the business and allows the Chairman to devote his time and
attention to Board oversight and governance.

Please vote yes:
Independent Board Chairman — Proposal 4
[The line above — Is for publication. Please assign the correct proposal number in the 2 places.]





Notes: . :
“Proposal 4” stands in for the final proposal number that management will assign.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

« the company objects to factual assertions because they are not supported;

- the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered,; ‘

« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

- the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified

specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).

The stock supporting this prbposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email
[olmsted7p (at) earthlink.net]. ' s

The color version of the below graphic is to be published immediately after the bold title line of

the proposal.
Will consider withdrawal of the graphic if management commits to a fair presentation of the

proposal which includes:

No management graphic in connection with the rule 14a-8 proposals in the proxy or ballot.
No proxy or ballot text suggesting that the proposal will be moot due to lack of presentation.
No ballot electioneering text repeating the negative management recommendation.
Management will give me the opportunity to correct any typographical errors.

Management will give me advance notice if it does a special solicitation that mentions this
proposal.







Ms. Cynthia Nastanski

Corporate Secretary

Alicia Lee <Alicia.Lee@pepsico.com>
PepsiCo, Inc. (PEP)

700 Anderson Hill Road

Purchase NY 10577

FX:
Dear Ms. Nastanski,

I purchased stock in our company because I believed our company had potential for improved
performance. My attached Rule 14a-8 proposal is submitted in support of the long-term performance of
our company. This Rule 14a-8 proposal is submitted as a low-cost method to improve company
performance.

My proposal is for the next annual shareholder meeting. [ intent to continue to hold through the date of
the Company’s 2022 Annual Meeting of Stockholders the requisite amount of Company shares used to
satisfy the applicable ownership requirement.

My submitted format, with the shareholder-supplied emphasis, is intended to be used for definitive proxy
publication. This is my proxy for John Chevedden and/or his designee to forward this Rule 14a-8
proposal to the company and to act on my behalf regarding this Rule 14a-8 proposal, and/or modification
of it, for the forthcoming shareholder meeting before, during and after the forthcoming shareholder
meeting. Please direct all future communications regarding my rule 14a-8 proposal to John Chevedden
at:

to facilitate prompt an! Verl!lagle communications. Please identify this proposal as my proposal

exclusively.

This letter does not cover proposals that are not rule 14a-8 proposals. This letter does not grant the power
to vote. Your consideration and the consideration of the Board of Directors is appreciated in support of
the long-term performance of our company. Please acknowledge receipt of my proposal promptly by

email o [

to forward a broker letter soon so if you acknowledge this proposal promptly in an email message
very well save you from requesting a broker letter from me.

Jo/ /;%/ 2/

Date

enneth Steiner

cc: Amy Carriello <amy.carriello@pepsico.com>
Senior Legal Director

PH:
FX:
FX:
Alicia Lee <Alicia.Lee@pepsico.com>
Megan Hurley <Megan.Hurley@pepsi.com>
Jamie Caulfield <investor@pepsico.com>




PEP — Rule 14a-8 Proposal, October 18, 2021
[This line and any line above it — Not for publication.]

Proposal 4 — Independent Board Chairman
The shareholders request that the Board of Directors adopt as policy, and amend the governing
documents as necessary, to require the Chair of the Board of Directors to be an independent
member of the Board. If an independent director is not available from inside or outside the
company then a non-independent director from inside or outside the company, other than the
CEO, can be named as Chairman for a term of 3 months to 6 months. This policy could be
phased in when there is a contract renewal for our current CEO or for the next CEO transition.

This proposal topic won 52% support at Boeing and 54% support at Baxter International in 2020.
Boeing then adopted this proposal topic in June 2020. The roles of Chairman and CEO are
fundamentally different and should be held by 2 directors, a CEO and a Chairman who is
completely independent of the CEO and our company.

This proposal topic won 44%-support at our 2012 annual meeting. This 44%-support likely
represented 51%-support from the shares that have access to independent proxy voting advice.

The role of the CEO and management is to run the company.

The role of the Board of Directors is to provide independent oversight of management and the
CEO.

Thus there is a potential conflict of interest for a CEO to have the oversight role of Chairman.

A CEO serving as Chair can result in excessive management influence on the Board and weaker
oversight of management. The CEO gets comfortable being his own boss. With the current CEO
serving as Chair this means giving up a substantial check and balance safeguard that can only
occur with an independent Board Chairman.

A lead director is no substitute for an independent board chairman. A lead director cannot call a
special shareholder meeting and cannot even call a special meeting of the board. A lead director
can delegate most of his lead director duties to the CEO office and then the lead director can
simply rubber-stamp it.

The lack of an independent Board Chairman is an unfortunate way to discourage new outside
ideas and an unfortunate way to encourage the CEO to pursue pet projects that would not stand
up to effective oversight. Plus PepsiCo shareholders are restricted in bringing new ideas to
management in a manner that has traction because shareholders have no right to act by written
consent.

In an example from a company whose share price went from $130 to $200 in 10 months, the
2020 Lowe’s annual meeting proxy said Lowe’s independent directors determined that having a
separate Chairman and Chief Executive Officer affords the CEO the opportunity to focus his
time and energy on managing the business and allows the Chairman to devote his time and
attention to Board oversight and governance.

Please vote yes:
Independent Board Chairman — Proposal 4
[The line above — Is for publication. Please assign the correct proposal number in the 2 places.]



Notes: . :
“Proposal 4” stands in for the final proposal number that management will assign.

This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

« the company objects to factual assertions because they are not supported;

- the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered,; ‘

« the company objects to factual assertions because those assertions may be
interpreted by shareholders in a manner that is unfavorable to the company, its
directors, or its officers; and/or

- the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such. :

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).

The stock supporting this prbposal will be held until after the annual meeting and the proposal

Wl meeting. Please acknowledge this proposal promptly by email

The color version of the below graphic is to be published immediately after the bold title line of

the proposal.
Will consider withdrawal of the graphic if management commits to a fair presentation of the

proposal which includes:

No management graphic in connection with the rule 14a-8 proposals in the proxy or ballot.
No proxy or ballot text suggesting that the proposal will be moot due to lack of presentation.
No ballot electioneering text repeating the negative management recommendation.
Management will give me the opportunity to correct any typographical errors.

Management will give me advance notice if it does a special solicitation that mentions this
proposal.




From: John Chevedden

Date: November 24, 2021 at 7:50:23 PM EST

To: "Lee, Alicia {PEP}" <Alicia.Lee@pepsico.com>, "Nastanski, Cynthia
{PEP}" <Cynthia.Nastanski@pepsico.com>

Subject: Rule 14a-8 Proposal (PEP)” REVISED

Dear Ms. Lee,

Please see the attached rule 14a-8 proposal to improve
corporate governance and enhance long-term
shareholder value at de minimis up-front cost —
especially considering the substantial market
capitalization of the company.

Please confirm receipt.

Sincerely,

John Chevedden



[PEP — Rule 14a-8 Proposal, October 18, 2021, Revised November 23, 2021]
[This line and any line above it — Not for publication.]
Proposal 4 — Independent Board Chairman
The shareholders request that the Board of Directors adopt an enduring policy, and amend the governing
'documents as necessary in order that 2 separate people hold the office of the Chairman and the office of
the CEO as follows: :

Selection of the Chairman of the Board The Board requires the separation of the offices of the Chairman
of the Board and the Chief Executive Officer. : ‘

Whenever possible, the Chairman of the Board shall be an Independent Director.

The Board has the discretion to select a Temporary Chairman of the Board who is not an Independent
Director to serve while the Board is seeking an Independent Chairman of the Board.

The Chairman shall not be a former CEO of the company.

This policy could be phased in when there is a contract renewal for our current CEOQ or for the next CEO
transition.

This proposal topic won 52% support at Boeing and 54% support at Baxter International in 2020. Boeing
then adopted this proposal topic in June 2020. The roles of Chairman and CEO are fundamentally
different and should be held by 2 directors, a CEO and a Chairman who is completely independent of the
CEO and our company.

This proposal topic won 44%-support at our 2012 annual meeting. This 44%-support likely represented
51%-support from the shares that have access to independent proxy voting advice.

A CEO serving as Chair can result in excessive management influence on the Board and weaker oversight
of management. The CEO gets comfortable with being his own boss. With the current CEO serving as
Chair this means giving up a substantial check and balance safeguard that can only occur with an
independent Board Chairman.

A lead director is no substitute for an independent board chairman. A lead director cannot call a special
shareholder meeting and cannot even call a special meeting of the board. A lead director can delegate
most of his lead director duties to the CEO office and then the lead director can simply rubber-stamp it.

The lack of an independent Board Chairman is an unfortunate way to discourage new outside ideas and an
unfortunate way to encourage the CEO to pursue pet projects that would not stand up to effective
oversight. Plus PepsiCo shareholders are restricted in bringing new ideas to management in a manner that
has traction because shareholders have no right to act by written consent.

In an example from a company whose share price went from $130 to $200 in 10 months, the 2020 Lowe’s
annual meeting proxy said Lowe’s independent directors determined that having a separate Chairman and
Chief Executive Officer affords the CEO the opportunity to focus his time and energy on managing the
business and allows the Chairman to devote his time and attention to Board oversight and governance.

Please vote yes:
Independent Board Chairman — Proposal 4
[The line above — Is for publication. Please assign the correct proposal number in the 2 places.]






[PEP — Rule 14a-8 Proposal, October 18, 2021, Revised November 23, 2021]
[This line and any line above it — Not for publication.]
Proposal 4 — Independent Board Chairman
The shareholders request that the Board of Directors adopt an enduring policy, and amend the governing
'documents as necessary in order that 2 separate people hold the office of thc Chairman and the office of
the CEO as follows:

Selection of the Chairman of the Board The Board requires the sepa:atlon of the offices of the Chairman
of the Board and the Chief Executive Officer.

Whenever possible, the Chairman of the Board shall be an Independent Director.

The Board has the discretion to select a Temporary Chairman of the Board who is not an Independent
Director to serve while the Board is seeking an Independent Chairman of the Board.

The Chairman shall not be a former CEO of the company.

This policy could be phased in when there is a contract renewal for our current CEO or for the next CEO
transition.

This proposal topic won 52% support at Boeing and 54% support at Baxter International in 2020. Boeing
then adopted this proposal topic in June 2020. The roles of Chairman and CEO are fundamentally
different and should be held by 2 directors, a CEO and a Chairman who is completely independent of the
CEO and our company.

This proposal topic won 44%-support at our 2012 annual meeting. This 44%-support likely represented
51%-support from the shares that have access to independent proxy voting advice.

A CEO serving as Chair can result in excessive management influence on the Board and weaker oversight
of management. The CEO gets comfortable with being his own boss. With the current CEO serving as
Chair this means giving up a substantial check and balance safeguard that can only occur with an
independent Board Chairman.

A lead director is no substitute for an independent board chairman. A lead director cannot call a special
shareholder meeting and cannot even call a special meeting of the board. A lead director can delegate
most of his lead director duties to the CEO office and then the lead director can simply rubber-stamp it.

The lack of an independent Board Chairman is an unfortunate way to discourage new outside ideas and an
unfortunate way to encourage the CEO to pursue pet projects that would not stand up to effective
oversight. Plus PepsiCo shareholders are restricted in bringing new ideas to management in a manner that
has traction because shareholders have no right to act by written consent.

In an example from a company whose share price went from $130 to $200 in 10 months, the 2020 Lowe’s
annual meeting proxy said Lowe’s independent directors determined that having a separate Chairman and
Chief Executive Officer affords the CEO the opportunity to focus his time and energy on managing the
business and allows the Chairman to devote his time and attention to Board oversight and governance.

Please vote yes:
Independent Board Chairman — Proposal 4
[The line above — Is for publication. Please assign the correct proposal number in the 2 places.]
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