
 
        March 1, 2022 
  
Ronald O. Mueller 
Gibson, Dunn & Crutcher LLP 
 
Re: Bank of America Corporation (the “Company”) 

Incoming letter dated December 17, 2021 
 

Dear Mr. Mueller: 
 

This letter is in response to your correspondence concerning the shareholder 
proposals (the “Proposals”) submitted to the Company by John Chevedden (“Mr. 
Chevedden”) and Kenneth Steiner (“Mr. Steiner”) (together, the “Proponents”) for 
inclusion in the Company’s proxy materials for its upcoming annual meeting of security 
holders.   
 
 There appears to be some basis for your view that the Company may exclude the 
Proposals under Rule 14a-8(c).  We note that initially Mr. Chevedden submitted a 
proposal in his own name and Mr. Steiner submitted his own proposal, while authorizing 
Mr. Chevedden to act as his representative.  Mr. Chevedden subsequently submitted a 
revised proposal on Mr. Steiner’s behalf.  In doing so, Mr. Chevedden effectively 
withdrew Mr. Steiner’s original proposal, see Staff Legal Bulletin No. 14F (Oct. 18, 
2011), and substituted it with the revised proposal that he, himself, submitted.  As a 
result, Mr. Chevedden has submitted a proposal in his own name and submitted a 
proposal on Mr. Steiner’s behalf.  The Commission has stated that “a shareholder-
proponent [is not] permitted to submit one proposal in his or her own name and 
simultaneously serve as a representative to submit a different proposal on another 
shareholder’s behalf for consideration at the same meeting.”  See Release No. 34-89964 
(Sep. 23, 2020).  As required by Rule 14a-8(f), the Company notified the Proponents of 
the problem, and the Proponents failed to adequately correct it.  Accordingly, we will not 
recommend enforcement action to the Commission if the Company omits the Proposals 
from its proxy materials in reliance on Rules 14a-8(c) and 14a-8(f).  
 

Copies of all of the correspondence on which this response is based will be made 
available on our website at https://www.sec.gov/corpfin/2021-2022-shareholder-
proposals-no-action. 
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  John Chevedden 

  

  

  

    

   



 
 

 

 
 

Ronald O. Mueller 
Direct: +1 202.955.8671 
Fax: +1 202.530.9569 
RMueller@gibsondunn.com 

  

 

December 17, 2021 

VIA E-MAIL 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: Bank of America Corporation 
Shareholder Proposals of John Chevedden/Kenneth Steiner 
Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

This letter is to inform you that our client, Bank of America Corporation (the “Company”), 
intends to omit from its proxy statement and form of proxy for its 2022 Annual Meeting of 
Shareholders (collectively, the “2022 Proxy Materials”) two shareholder proposals: the 
first entitled “Management Pay Clawback Authorization” (the “First Proposal”) submitted 
directly by John Chevedden (“Chevedden”) and the second entitled “Independent Board 
Chairman” (the “Second Proposal” and, together with the First Proposal, the “Proposals”) 
submitted to the Company by Chevedden on behalf of Kenneth Steiner (“Steiner”). 

Pursuant to Rule 14a-8(j), we have: 

• filed this letter with the Securities and Exchange Commission (the “Commission”) 
no later than eighty (80) calendar days before the Company intends to file its 
definitive 2022 Proxy Materials with the Commission; and 

• concurrently sent copies of this correspondence to Chevedden and Steiner. 

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”) provide that 
shareholder proponents are required to send companies a copy of any correspondence that 
the proponents elect to submit to the Commission or the staff of the Division of 
Corporation Finance (the “Staff”).  Accordingly, we are taking this opportunity to inform 
Chevedden and Steiner that if they elect to submit additional correspondence to the 
Commission or the Staff with respect to the Proposals, a copy of such correspondence 
should be furnished concurrently to the undersigned on behalf of the Company pursuant to 
Rule 14a-8(k) and SLB 14D.  
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BACKGROUND 

Exhibit A sets forth a timeline that highlights the procedural background of the Proposals. 
On October 25, 2021, the Company received the First Proposal from Chevedden.  See 
Exhibit B.  One day later, on October 26, 2021, the Company received an email from 
Steiner’s email address consisting of a letter (the “Proxy Authorization Letter”) and the 
Second Proposal, stating:  

“This is my proxy for John Chevedden and/or his designee to forward 
this Rule 14a-8 proposal to the company and to act on my behalf 
regarding this Rule 14a-8 proposal, and/or modification of it, for the 
forthcoming shareholder meeting before, during and after the 
forthcoming shareholder meeting. Please direct all future 
communications regarding my rule 14a-8 proposal to John Chevedden . 
. . . Please acknowledge receipt of my proposal promptly by email to 
[Chevedden’s email address].”  See Exhibit C. 

On October 31, 2021, Chevedden, exercising the full proxy authority granted to him by 
Steiner, submitted a revised version of the Second Proposal to the Company via email.  See 
Exhibit D.  Notably, Chevedden did not copy Steiner on the email with the revised Second 
Proposal nor did Chevedden’s correspondence refer to Steiner or contain any 
correspondence reflecting him as authorizing or approving the revisions to the Second 
Proposal.  Indeed, nothing about Chevedden’s correspondence suggests that his actions are 
limited to assisting Steiner to guide him through the Rule 14a-8 process. 

After the Company verified that neither Chevedden nor Steiner was a shareholder of 
record, the Company sent via overnight mail a deficiency notice to Chevedden, with a copy 
to Steiner, on November 6, 2021 (the “Deficiency Notice,” attached hereto as Exhibit E), 
which was within 14 calendar days of the dates on which the Company received the 
Proposals.  The Deficiency Notice expressly identified each deficiency, including the 
multiple proposal deficiency, explained the steps Chevedden and/or Steiner could take to 
cure each of the deficiencies and stated that the Commission’s rules required any response 
to the Deficiency Notice to be postmarked or transmitted electronically no later than 14 
calendar days from the date the Deficiency Notice is received.  The Deficiency Notice also 
included a copy of Rule 14a-8 and Staff Legal Bulletin No. 14F (Oct. 18, 2011).  The 
overnight mailing of the Deficiency Notice was delivered to Chevedden, and a copy was 
delivered to Steiner, on November 8, 2021.  See Exhibit F.  In addition, the Company sent 
via email courtesy copies of the Deficiency Notice on November 8, 2021. 
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In addition to addressing the need to provide verification of ownership of the requisite 
amount of Company shares to satisfy one of the ownership requirements of Rule 14a-8(b), 
the Deficiency Notice informed Chevedden that “[p]ursuant to Rule 14a-8(c) under the 
Securities Exchange Act of 1934, as amended, a person may submit no more than one 
proposal, directly or indirectly, to a company for a particular stockholders’ meeting.” 
Reciting the procedural history described above, the Deficiency Notice stated, “We believe 
these facts demonstrate that you have submitted more than one proposal for consideration 
at the Company’s 2022 Annual Meeting.”  The Deficiency Notice described how the Rule 
14a-8(c) deficiency could be cured, stating “This deficiency can be corrected by notifying 
the Company which of the Proposals you wish to withdraw.”  See Exhibit E. 

On November 8, 2021, Chevedden sent three emails to the Company, the last of which was 
an email from Chevedden with the word “RECALL” in the email subject line and in the 
body of the email, consisting of a typed but unsigned message appearing over Mr. 
Steiner’s name, and a copy of the original version of the Second Proposal (the version of 
the Second Proposal that Mr. Steiner had sent to the Company on October 26).  
Chevedden’s November 8, 2021 emails and the Company’s response are attached hereto as 
Exhibit G.   

On November 9, 2021, Chevedden emailed proof of his share ownership, which we have 
not included in the exhibits because we are not contesting such ownership. 

On November 10, 2021, an email from Steiner’s email address attempted to revoke the 
broad proxy authority Steiner had previously granted to Chevedden.  Cryptically, the email 
stated “I am the sole representative for this proposal” and “Mr. Chevedden is not 
representing me,” but also stated, “Please copy Mr. John Chevedden on any messages 
regarding this proposal.” See Exhibit H.  Notably, this email did not address the fact that 
Chevedden had subsequently submitted a revised version of the Second Proposal directly 
to the Company and did not withdraw the Second Proposal. 

On November 16, 2021, Chevedden sent an email to the Company in which he attempted 
to disavow the proxy authority previously granted to him by Steiner, stating “[t]he only 
2022 BAC rule 14a-8 proposal that I represent is my proposal. I do not represent Mr. 
Steiner’s 2022 BAC rule 14a-8 proposal.”  See Exhibit I.  On November 17, 2021, an 
email from Steiner’s email address provided proof of his share ownership, which we have 
not included in the exhibits because we are not contesting such ownership.  On November 
18, 2021, Chevedden sent a second email to the Company with the same message as his 
November 16 email.  See Exhibit J.  Neither Chevedden’s November 16 nor his November 
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18 emails address the fact that he had sent the Company a revised version of the Second 
Proposal, and did not withdraw the Second Proposal.  

Consistent with Staff Legal Bulletin 14L (Nov. 3, 2021), the Company on November 19, 
2021 sent via email and overnight mail to Chevedden, copying Steiner, a second notice 
(the “Second Notice”), explaining that the correspondence from Chevedden had not cured 
the Rule 14a-8(c) deficiency and reiterating the Company’s belief that “the transmittal and 
revision history of the Proposals demonstrate that you have submitted more than one 
proposal . . . in violation of Rule 14a-8(c).”  See Exhibit K.  In the Second Notice, the 
Company acknowledged the receipt of the emails purporting to withdraw Chevedden’s 
authority to act on behalf of Steiner (but not withdrawing the Second Proposal submitted 
by Chevedden) and informed Chevedden that the emails “are not responsive to the 
Deficiency Notice, and we do not believe that they cure the violation of Rule 14a-8(c) that 
was identified in the Deficiency Notice.”  The Second Notice explained again the one-
proposal limitation of Rule 14a-8(c) and, citing Staff no-action letter precedent which was 
attached to the correspondence, stated, “as previously explained in the Deficiency Notice, 
in order to correct your violation of Rule 14a-8(c), you must notify the Company which of 
the Proposals you wish to withdraw.”  See Exhibit K. 

On November 21, 2021, Chevedden responded to the Second Notice, stating again that 
despite the broad proxy authority granted to him by Steiner and Chevedden’s subsequent 
revision and transmission of the Second Proposal, “I do not represent Mr. Steiner’s 2022 
Bank of America rule 14a-8 proposal.”  See Exhibit L.  This correspondence again failed to 
withdraw or otherwise address the version of the Second Proposal that the Company had 
received from Chevedden. 

The 14-day deadline to respond to the Deficiency Notice expired on November 22, 2021.  
As of the date of this letter, the Company has not received any other correspondence from 
Chevedden or Steiner. 

BASIS FOR EXCLUSION 

We believe that the Proposals may properly be excluded from the 2022 Proxy Materials 
because Chevedden has exceed the one-proposal limitation of Rule 14a-8(c). 
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ANALYSIS 

The Proposals May Be Excluded Under Rule 14a-8(c) Because Chevedden Has 
Exceeded The One-Proposal Limitation. 

 The Commission Adopted A One-Proposal Limitation To Curb Abuse of the 
Shareholder Proposal Process. 

Both Proposals may be excluded from the 2022 Proxy Material by reason of Rule 14a-8(c), 
as amended,1 which states, “[e]ach person may submit no more than one proposal, directly 
or indirectly, to a company for a particular shareholders' meeting” and “[a] person may not 
rely on the securities holdings of another person for the purpose of meeting the eligibility 
requirements and submitting multiple proposals for a particular shareholders' meeting.”  
When the Commission more than 40 years ago first adopted a limit on the number of 
proposals that a shareholder would be permitted to submit under Rule 14a-8, it stated that 
it was acting in response to the concern that some “proponents . . . [exceed] the bounds of 
reasonableness . . . by submitting excessive numbers of proposals.”  Exchange Act Release 
No. 12999 (Nov. 22, 1976) (the “1976 Release”).  The Commission further stated that 
“[s]uch practices are inappropriate under Rule 14a-8 not only because they constitute an 
unreasonable exercise of the right to submit proposals at the expense of other shareholders 
but also because they tend to obscure other material matters in the proxy statements of 
issuers, thereby reducing the effectiveness of such documents.”  Id.  Thus, the Commission 
adopted a two-proposal limitation (subsequently amended to be a one-proposal limitation) 
but warned of the “possibility that some proponents may attempt to evade the [rule’s] 
limitations through various maneuvers.”  Id.  The Commission went on to warn that “such 
tactics” could result in the granting of no-action requests permitting exclusion of multiple 
proposals.   

In 1982, when it proposed amendments to Rule 14a-8 to reduce the proposal limit from 
two proposals to one proposal, the Commission stated that its changes to the Rule and the 
interpretations thereunder were in part due to “the susceptibility of certain provisions of the 
rule and the staff’s interpretations thereunder to abuse by a few proponents and issuers.”  
Exchange Act Release No. 19135 (Oct. 14, 1982).  Subsequently, in adopting the one-
proposal limitation, it stated, “[t]he Commission believes that this change is one way to 
reduce issuer costs and to improve the readability of proxy statements without substantially 
                                                 
 1 As discussed further below, the Company remains willing to allow Chevedden to withdraw the Second 

Proposal.  Alternatively, recognizing Rule 14a-8(c) was only recently amended, the Company will not 
object if the Staff concurs only in exclusion of the Second Proposal.  
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limiting the ability of proponents to bring important issues to the shareholder body at 
large.”  Exchange Act Release No. 20091 (Aug. 16, 1983). 

In 2020, the Commission approved further amendments to Rule 14a-8 to apply the one-
proposal limitation of Rule 14a-8(c) to “each person” rather than “each shareholder” and 
clarified that the Rule applies to proposals submitted “directly or indirectly” by such 
person.  In approving the 2020 amendments to the Rule, the Commission reasonably 
concluded that the rationale behind the one-proposal limitation applies equally to 
representatives of shareholders who act on behalf of shareholders they represent.  When a 
representative appears to be the driving force behind a proposal, the Commission 
explained, it may be that the proposal is “primarily of interest to the representative, with 
only an acquiescent interest by the shareholder.” Exchange Act Release No. 34-89964 
(Sept. 23, 2020) (the “2020 Release”).  Thus, one of the purposes of the amendment to 
Rule 14a-8(c) was to prevent a representative from circumventing the one-proposal 
limitation by acting as a representative on behalf of another shareholder.  For example, the 
Commission stated in the 2020 Release: 

Under the new rule, a shareholder-proponent will not be permitted to submit 
one proposal in his or her own name and simultaneously serve as a 
representative to submit a different proposal on another shareholder’s behalf 
for consideration at the same meeting. Likewise, a representative will not be 
permitted to submit more than one proposal to be considered at the same 
meeting, even if the representative were to submit each proposal on behalf 
of different shareholders. 

The Commission explained, “We believe permitting representatives to submit multiple 
proposals for the same shareholders’ meeting can give rise to the same concerns about the 
expense and obscuring effect of including multiple proposals in the company’s proxy 
materials, thereby undermining the purpose of the one-proposal limit.”  The Commission 
further explained that the amendment would not prevent a shareholder from seeking 
assistance from a representative or other person, but stated, “However, to the extent that 
the provider of such services submits a proposal, either as a proponent or as a 
representative, it will be subject to the one-proposal limit and will not be permitted to 
submit more than one proposal in total to the same company for the same meeting.” 
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 Chevedden Violated The One-Proposal Limitation Of Rule 14a-8(c). 

The facts described above demonstrate that Chevedden, directly and indirectly, has 
submitted more than one proposal, and has submitted one proposal while simultaneously 
serving as a representative to submit a different proposal for the same meeting on another 
shareholder’s behalf, thereby relying on another person’s share ownership to avoid the one 
proposal limitation of Rule 14a-8(c).  This is not a situation where Steiner is seeking 
assistance from Chevedden in navigating the Rule 14a-8 process.  From the initial 
correspondence to the Company, Steiner bestowed upon Chevedden complete control “to 
act on my [Steiner’s] behalf,” including “to forward” the Second Proposal to the Company, 
to modify it, and generally to act on Steiner’s behalf “before, during and after” the 
Company’s annual meeting, with all correspondence (including acknowledging receipt of 
the Second Proposal) to go solely to Chevedden.  Instead, this is exactly the type of 
situation the Commission contemplated in the 2020 Release, where Steiner, the nominal 
shareholder standing behind the Second Proposal, did not, until well after receiving the 
Deficiency Notice, demonstrate more than an acquiescent interest in the Second Proposal 
and where instead the Second Proposal is primarily of interest to his representative, 
Chevedden. 

The applicability of Rule 14a-8(c)’s one-proposal limitation in this context is not affected 
by the fact that the first version of the Second Proposal was transmitted to the Company 
from Steiner’s email address.  As amended, Rule 14a-8(c) provides that a “person may 
submit no more than one proposal, directly or indirectly” (emphasis added).  The plain 
language of the rule now applies to any “person” (whereas previously it only applied to a 
“shareholder”) and applies whenever that person – whether a shareholder or a 
representative – acts “directly or indirectly” to submit a shareholder proposal.  If the test 
were simply who transmitted a proposal to a company, there would have been no need for 
the Commission to add the words “or indirectly” to the rule.  Moreover, looking solely to 
who transmitted a proposal to a company would be an impossible standard to administer.  
For example, many shareholder proposals are transmitted to companies from a fax machine 
or via U.S. mail, making it impossible to determine who actually transmitted a proposal.  
Even in the case of proposals that are transmitted via email, it is difficult or impossible to 
authenticate and credential2 who actually transmitted the email, since a shareholder could 
easily provide an email address and password to the representative.  Nor is it reasonable to 
                                                 
 2 Under the EDGAR Filer Manual, “the term ‘credential’ is defined as an object or data structure 

exclusively possessed and controlled by an individual to assert identity and provide for authentication.”  
See Electronic Signatures in Regulation S-T Rule 302, Sec. Act. Rel. No. 10889, at note 14 (Nov. 17, 
2020).  
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suggest that the Commission would have amended its rules in a manner that would be so 
easy to circumvent.  The Commission reiterated in the 2020 Release that it was “aware of 
the possibility that some proponents may attempt to evade the new limitations through 
various maneuvers, such as having other persons whose securities they control submit . . . 
proposals each in their own names.”  In the 2020 Release, the Commission expressly 
affirmed that the one-proposal rule is intended to combat this type of abuse, and that the 
intent of “[t]he amended rule text [is to] more effectively apply the one-proposal limit to 
shareholders and representatives of shareholders.”  Thus, it would be inconsistent with the 
language and stated objective of amended Rule 14a-8(c), and impractical as an 
administrative matter, to apply Rule 14a-8(c) based solely on who initially transmitted a 
shareholder proposal to a company.  

Moreover, the Staff has never administered Rule 14a-8(c) based solely on who transmitted 
a proposal to the company.  For example, in Consolidated Freightways, Inc. (Recon. avail. 
Feb. 23 1994), the Staff concurred that two shareholder proposals sent to the company by 
different shareholders under separate letters and on different dates could be excluded under 
the predecessor of Rule 14a-8(c), noting that the rule applied in those instances when a 
person attempted to avoid the one-proposal limitation through maneuvers.  Similarly, in 
Jefferson Pilot Corp. (avail. Mar. 12, 1992), the Staff concurred that two proposals 
transmitted to the company by different persons under separate letters and on different 
dates could be excluded under the one-proposal rule, noting that the two persons appeared 
to be alter egos.  As noted above, when it adopted the most recent amendments to Rule 
14a-8(c) limiting each person to no more than one proposal, whether submitted directly or 
indirectly, the Commission explained that the amendments were intended to “more 
effectively apply the one-proposal limit to shareholders and representatives of 
shareholders.”  2020 Release (emphasis added).  Basing administration of the amended 
rule on who transmits a proposal thus would be a less effective standard than existed in the 
past, and would undermine the legitimacy and objectives of the Commission’s rulemaking 
that resulted in amended Rule 14a-8(c). 

Applying amended Rule 14a-8(c) to allow exclusion of the Proposals in the present context 
is consistent with the Commission’s long-held position that “the one-proposal limitation 
applies in those instances where a person (or entity) attempts to avoid the one-proposal 
limitation through various maneuvers” and other tactics.  1976 Release.  Among other 
maneuvers and tactics that the Staff has found to violate the one-proposal limitation of 
Rule 14a-8(c) are: 
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• having family members, friends or other associates submit the same or similar 

proposals after being notified of the one-proposal limitation of Rule 14a-8(c), see, 
e.g., Staten Island Bancorp, Inc. (avail. Feb. 27, 2002); Spartan Motors, Inc. (avail. 
Mar. 12, 2001); Dominion Resources, Inc. (avail. Feb. 24, 1993); 
 

• ceding control of a shareholder’s shares to another shareholder who has already 
submitted a proposal, see, e.g., Peregrine Pharmaceuticals Inc. (avail. July 28, 
2006); Albertson’s Inc. (avail. Mar. 11, 1994); TPI Enterprises, Inc. (avail. July 15, 
1987);  
 

• using nominal proponents who are “acting on behalf of, under the control of, or 
alter ego of” one person, see, e.g., BankAmerica Corp. (avail. Feb. 8, 1996); 
Weyerhaeuser Co. (avail. Dec. 20, 1995); First Union Real Estate (Winthrop) 
(avail. Dec. 20, 1995); Stone & Webster Inc. (avail. Mar. 3, 1995); Banc One Corp. 
(avail. Feb. 2, 1993); and 
 

• exercising influence or acting in a coordinated or manipulated manner as part of an 
orchestrated scheme to submit multiple proposals, see, e.g., International Business 
Machines Corp. (avail. January 26, 1998); Dominion Resources, Inc. (avail. 
February 24, 1993); TPI Enterprises, Inc. (avail. July 15, 1987). 

Similarly, in General Electric Co. (avail. Jan. 10, 2008), the proponent initially transmitted 
three proposals to the company.  Following receipt of the company’s deficiency notice 
advising the proponent of the one-proposal limitation of Rule 14a-8(c), the proponent 
withdrew two of his proposals and indicated he would direct his daughters to resubmit the 
proposals on their own behalf.  Subsequently, the two withdrawn proposals were 
resubmitted by the proponent’s daughters, who identified their father, the initial proponent, 
as their designated representative with respect to the proposals.  Despite the fact that the 
proponent had not transmitted the resubmitted second and third proposals to the company, 
the Staff concurred with the exclusion of all three proposals under Rule 14a-8(c). 

The Staff in a variety of contexts has concurred that the one-proposal limitation under Rule 
14a-8(c) applies when a person attempts to avoid the one-proposal limitation through the 
exercise of broad proxy authority granted by another shareholder.  For example, in Alaska 
Air Group, Inc. (avail. Mar. 5, 2009, recon. denied Apr. 8, 2009), each of three 
shareholders granted the same representative proxy authority to act on their behalf, and that 
person submitted three different proposals to the company on behalf of those shareholders.  
Prior to the 2020 amendments to Rule 14a-8(c), the one-proposal limitation applied only to 
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shareholders, as opposed to both shareholders and their duly appointed representatives.  
The Staff granted exclusion of the three proposals in Alaska Air on the basis that “the 
proponent exceeded the one-proposal limitation in [R]ule 14a-8(c).”  The proxy authority 
at issue in Alaska Air conferred authority to “act on my behalf in all shareholder matters, 
including this Rule 14a-8 proposal for the forthcoming shareholder meeting before, during 
and after the forthcoming shareholder meeting.”  The company noted that “the unlimited 
breadth, discretion, and duration of the proxy authority granted to the [p]roponent” 
distinguished its no-action request from unsuccessful requests submitted by other 
companies, because the latter requests relied on the view that a proxy holder should be 
deemed the beneficial owner of shares where the proxy conferred authority only with 
regard to submitting proposals or voting at an annual meeting of shareholders.  

The broad proxy authority granted by Steiner to Chevedden with respect to the Second 
Proposal is comparable to the “unlimited breadth, discretion, and duration” of the authority 
granted to in Alaska Air.  Here, Steiner explicitly gave Chevedden the authority to 
“forward this Rule 14a-8 proposal to the company and to act on [his] behalf regarding this 
Rule 14a-8 proposal, and/or modification of it, for the forthcoming shareholder meeting 
before, during and after the forthcoming shareholder meeting.”  See Exhibit C.  And, 
Chevedden exercised that authority.  Prior to receiving the Deficiency Notice, which 
advised Chevedden of his violation of the one-proposal limitation, all correspondence 
regarding the Second Proposal came from Chevedden, not Steiner.  Of particular note, 
Chevedden directly transmitted a revised version of the Second Proposal to the Company, 
without copying Steiner on the transmission or demonstrating that Steiner had reviewed or 
approved the revisions Chevedden made to the Second Proposal.  See Exhibit D.  

 The Company Timely Notified Chevedden Of The One-Proposal Limitation 
In Rule 14a-8(c), But Chevedden Failed To Correct This Deficiency. 

Chevedden directly submitted the First Proposal to the Company, and, using Steiner’s 
shares as a basis for submission of the Second Proposal, was appointed and acted as 
Steiner’s representative with respect to the Second Proposal.  As noted above, the Proxy 
Authorization Letter gave Chevedden the authority to “forward this Rule 14a-8 proposal to 
the company and to act on my behalf regarding this Rule 14a-8 proposal, and/or 
modification of it, for the forthcoming shareholder meeting before, during and after the 
forthcoming shareholder meeting.”  Exercising that broad proxy authority, Chevedden 
transmitted a revised version of the Second Proposal directly to the Company, without 
copying Steiner or demonstrating that Steiner had reviewed or approved the revisions.   
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Thus, by directly submitting the First Proposal to the Company and indirectly submitting 
and serving as the representative for the Second Proposal, Chevedden violated the one-
proposal limitation in Rule 14a-8(c).  And despite receiving timely notice from the 
Company, Chevedden failed to select which of the two Proposals he wished to withdraw in 
order to cure his violation of the one-proposal limitation in Rule 14a-8(c).  Accordingly, 
the Proposals are excludable pursuant to Rule 14a-8(f)(1) for violating Rule 14a-8(c), 
which states that each person may submit no more than one proposal, directly or indirectly, 
to a company for a particular shareholders’ meeting. 

In response to deficiencies in the submission of the Proposals, the Company sent the 
Deficiency Notice to Chevedden, copying Steiner, and it was delivered to both recipients 
on November 8, 2021.  The Deficiency Notice informed Chevedden of the one-proposal 
limitation and that his deficiency “can be corrected by notifying the Company which of the 
Proposals you wish to withdraw.”  See Exhibit E.  On November 8, 2021, Chevedden sent 
a series of emails to the Company, apparently in response to the Deficiency Notice, but 
failed to indicate which Proposal he wished to withdraw.  See Exhibit G.  Through a 
number of emails sent to the Company on November 10, 2021, November 16, 2021 and 
November 18, 2021, Chevedden and Steiner attempted to withdraw Steiner’s prior grant of 
proxy authority with respect to the Second Proposal and to disclaim Chevedden’s 
acceptance and exercise of that authority.  See Exhibit H, Exhibit I and Exhibit J. 

These efforts to withdraw Steiner’s prior grant of proxy authority and revise the nature of 
Chevedden’s control over the Second Proposal do not alter the fact that prior to the receipt 
of the Deficiency Notice, Chevedden’s actions demonstrate that he had directly submitted 
the First Proposal and indirectly submitted the Second Proposal as Steiner’s representative 
with full power to modify and transmit the Second Proposal to the Company, with Steiner 
demonstrating “only an acquiescent interest” in the Second Proposal.  

The Staff has consistently concurred that the sole means to cure a violation of Rule 14a-
8(c) after having received timely notice from the company of such violation is for the 
person to reduce the number of proposals submitted, directly or indirectly, to one proposal 
by indicating to the company which of the submitted proposals he or she wishes to 
withdraw and which single proposal he or she wishes to submit.  In General Electric, the 
Staff confirmed that violations of the one-proposal limitation can only be corrected by the 
proponent timely notifying the company which proposal(s) he or she wishes to withdraw.  
Similarly, in Alaska Air, the Staff concurred that the proposals at issue could be excluded 
under Rule 14a-8(c) because the proponent failed to timely reduce the number of submitted 
proposals to one proposal by informing the company which of the three proposals he 
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wished to withdraw and which single proposal he wished to submit.  As noted by the 
company’s counsel in Alaska Air,  

“As the Division has stated previously, it is not a sufficient ‘cure’ for a 
violation of Rule 14a-8(c) (the procedural deficiency identified in the 
Company’ s notice) to simply revise the nature of the proponents; rather, 
the Division has taken the position that the only ‘cure’ for the procedural 
deficiency of a single shareholder submitting multiple proposals (which 
was described clearly in the Company’s notice) is the resubmission of a 
single proposal from that shareholder to the company within 14 calendar 
days of receipt of that notice.” 

Thus, Chevedden’s and Steiner’s attempts to recharacterize the nature of Chevedden’s 
control over the Second Proposal or to revoke the designation of Chevedden as Steiner’s 
representative are insufficient to cure Chevedden’s violation of Rule 14a-8(c). 

In response to Chevedden’s and Steiner’s correspondence, the Company sent Chevedden 
and Steiner the Second Notice, which directed Chevedden to the Staff’s concurrence in 
Alaska Air and General Electric and again explained that to cure his deficiency under Rule 
14a-8(c), he must notify the Company which Proposal he wished to withdraw.  See Exhibit 
K.  Chevedden responded to the Second Notice by again attempting to revise the nature of 
his control over the Second Proposal.  However, his correspondence did not indicate which 
Proposal he wished to withdraw, the only sufficient cure for a deficiency under Rule 14a-
8(c).  See Exhibit L. 

Based on the well-established precedent discussed above, because Chevedden has failed to 
cure the deficiency of submitting multiple proposals, either directly or indirectly, in 
violation of Rule 14a-8(c), both of the Proposals may be excluded from the Company’s 
2022 Proxy Materials.  However, recognizing that Rule 14a-8(c) was only recently 
amended to apply to representatives and proposals that were submitted indirectly, the 
Company is willing to withdraw this no-action request if Chevedden withdraw the Second 
Proposal, and will not object if the Staff concurs solely in the exclusion of the Second 
Proposal under Rule 14a-8(c), or in the event Chevedden were to withdraw the Second 
Proposal. 
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CONCLUSION 

Based upon the foregoing analysis, the Company intends to exclude both Proposals from 
its 2022 Proxy Materials, and we respectfully request that the Staff concur under 
Rule 14a-8. 

We would be happy to provide you with any additional information and answer any 
questions that you may have regarding this subject.  Correspondence regarding this letter 
should be sent to shareholderproposals@gibsondunn.com.  If we can be of any further 
assistance in this matter, please do not hesitate to call me at (202) 955-8671 or Ross E. 
Jeffries, Jr., the Company’s Corporate Secretary, at (980) 388-6878. 

Sincerely, 

Ronald O. Mueller 

Enclosures 

cc:  Ross E. Jeffries Jr., Bank of America Corporation 
John Chevedden 
Kenneth Steiner 



EXHIBIT A 



Chevedden submits 
First Proposal

Chevedden sends three emails to 
Company

• Last of three emails has the 
word “RECALL” in the subject 
line and body of the email 
and attaches a copy of the 
original Second Proposal 
Steiner sent on Oct. 16

Email from Steiner’s address; 
attempts to revoke

proxy authority granted to Chevedden
• Does not address revised Second 

Proposal subsequently submitted 
by Chevedden directly to the 
Company

• States that a copy of all 
correspondence should be sent to 
Chevedden

• Does not withdraw Second Proposal

Chevedden emails Company; 
attempts to disavow proxy 

authority from Steiner
• Another email from 

Chevedden sent Nov. 18 with 
same message

• Does not address revised 
Second Proposal 
subsequently submitted by 
Chevedden directly to the
Company; does not withdraw
Second Proposal

Company sends 
Second Notice

• Explains correspondence from
Chevedden has not cured the 
deficiency

Chevedden responds to 
Second Notice

• “I do not represent Mr. 
Steiner’s 2022 Bank of 
America rule 14a-8 proposal”

• Does not withdraw Second 
Proposal

Second Proposal submitted; 
provides Proxy Authorization Letter designating 

Chevedden as proxy
• Sent by email from Steiner’s account
• Proxy Authorization Letter states: 

“This is my proxy for…Chevedden and/or his 
designee to forward this…proposal to the 
company and to act on my behalf regarding 
this…proposal, and/or modification of it, for 
the forthcoming shareholder meeting 
before, during and the forthcoming 
shareholder meeting.  Please direct all future 
communications regarding my rule 14a-8 
proposal to…Chevedden…. Please
acknowledge receipt of my proposal 
promptly by email to [Chevedden’s email 
address].”

Chevedden submits revised 
Second Proposal 

• Chevedden (exercising proxy authority 
from Steiner) submits revised version 
of Second Proposal via email

• Steiner not copied on email; 
correspondence does not refer to 
Steiner or contain any information 
reflecting Steiner as authorizing or 
approving revisions to the Second 
Proposal

Company sends Deficiency Notice
• Sent overnight mail on Nov. 6, 

delivered on Nov. 8 to Chevedden
copying Steiner

• The Deficiency Notice identifies the
facts demonstrating that Chevedden 
has submitted more than one 
proposal and describes how to cure 
the deficiency

• Courtesy copies of Deficiency 
Notice also sent on Nov. 8 via email 
to Chevedden/Steiner 

The 14-day deadline to respond to the 
Deficiency Notice expired on November 22, 
2021.  As of December 17, 2021, the 
Company has not received any other 
correspondence from Chevedden or Steiner

Oct. 16Oct. 15 Oct. 31 Nov. 6/8 Nov. 8 Nov. 10 Nov. 16/18 Nov. 19 Nov. 21 Nov. 22

Chronology of Chevedden/Steiner Correspondence 



EXHIBIT B 



From: John Chevedden  
Sent: Monday, October 25, 2021 3:58 PM
To: Ross Jeffries - Bank of America Corporate Secretary <bac_corporate_secretary@bofa.com>
Cc: Ellen Perrin <ellen.perrin@bankofamerica.com>; Gest, Kristen - Legal <kristen.gest@bofa.com>; Gale
Chang <gale.chang@bankofamerica.com>
Subject: Rule 14a-8 Proposal (BAC)``

Dear Mr. Jeffries, 

Please see the attached rule 14a-8 proposal to improve corporate
governance and enhance long-term shareholder value at de minimis up-
front cost – especially considering the substantial market capitalization of
the company.

If you confirm proposal receipt in the next day a broker letter can be
promptly forwarded that will save you from making a formal request.

Sincerely,
John Chevedden 

mailto:bac_corporate_secretary@bofa.com
mailto:ellen.perrin@bankofamerica.com
mailto:kristen.gest@bofa.com
mailto:gale.chang@bankofamerica.com






















EXHIBIT C



From: Kenneth Steiner 
Date: Tuesday, Oct 26, 2021, 7:34 PM
To: Ross Jeffries - Bank of America Corporate Secretary <bac_corporate_secretary@bofa.com>, Jeffries,
Ross E. - Legal <ross.jeffries@bofa.com>, ellen.perrrin@bankofamerica.com
<ellen.perrrin@bankofamerica.com>, kristin.gest@bofa.com <kristin.gest@bofa.com>,
gale.chang@bankofamerica.com <gale.chang@bankofamerica.com>
Subject: Rule 14a-8 proposal Bank of America (BAC) [Sent To: ross.jeffries@bankofamerica.com]

Dear Mr. Jeffries,

Please see the attached rule 14a-8 proposal to improve corporate governance and enhance long
term shareholder value at de minimis upfront cost, especially considering the substantial market
capitalization of the company.

If you confirm proposal receipt in the next day a broker letter can be promptly forwarded that will
save you from making a formal request.

Sincerely,

Kenneth Steiner

mailto:bac_corporate_secretary@bofa.com
mailto:ross.jeffries@bofa.com
mailto:ellen.perrrin@bankofamerica.com
mailto:ellen.perrrin@bankofamerica.com
mailto:kristin.gest@bofa.com
mailto:kristin.gest@bofa.com
mailto:gale.chang@bankofamerica.com
mailto:gale.chang@bankofamerica.com
mailto:ross.jeffries@bankofamerica.com

















BAC-Rule 14a-8 Proposal, October 25, 2021 
[This line and any line above it -Not for publication.] 

Proposal 4 - Independent Board Chairman 

The shareholders request that the Board of Directors adopt as policy, and amend the governing 
documents as necessary, to require the Chair of the Board of Directors to be an independent 
member of the Board. 

This proposal topic won 52% support at Boeing and 54% support at Baxter International in 2020. 
Boeing then adopted this proposal topic in June 2020. The roles of Chairman and CEO are 
fundamentally different and should be held by 2 directors, a CEO and a Chairman who is 
completely independent of the CEO and our company. 

With the current CEO serving as Chair this means giving up a substantial check and balance 
safeguard that can only occur with an independent Board Chairman. 

A lead director is no substitute for an independent board chairman. A lead director cannot call a 
special shareholder meeting and cannot even call a special meeting of the board. A lead director 
can delegate most of his lead director duties to the CEO office and then simply rubber-stamp it. 
There is no way shareholders can be sure of what goes on. 

The lack of an independent Board Chairman is an unfortunate way to discourage new outside 
ideas and an unfortunate way to encourage the CEO to pursue pet projects that would not stand 
up to effective oversight. 

One sign that Bank of America management does not believe in real engagement with its 
shareholders is that BAC management gives its shareholders "help" to make sure shareholders 
vote the approved management way. BAC management routinely spends company money to 
publish a voting guide for dummies shortly before the annual meeting. What is the point of 
shareholder engagement if management is routinely stacking the deck in favor of the 
management approved way? 

This proposal topic won 30% Bank of America shareholder support in 2018 in spite of the 2018 
management edition of the voting guide for dummies. 

If an independent director is not available from inside or outside the company then a non
independent director from inside or outside the company, other than the CEO, can be named as 
Chairman for a term of 3 months to 6 months. This policy could be phased in when there is a 
contract renewal for our current CEO or for the next CEO transition. 

Please vote yes: 
Independent Board Chairman - Proposal 4 

[The line above - Is for publication. Please assign the correct proposal number in the 2 places.] 





EXHIBIT D



From: John Chevedden  
Sent: Sunday, October 31, 2021 11:23 PM
To: Ross Jeffries - Bank of America Corporate Secretary <bac_corporate_secretary@bofa.com> 
Cc: Ellen Perrin <ellen.perrin@bankofamerica.com>; Gest, Kristen - Legal <kristen.gest@bofa.com>; 
Gale Chang <gale.chang@bankofamerica.com>
Subject: Rule 14a-8 Proposal (BAC)`` REVISED

REVISED

Dear Mr. Jeffries, 

Please see the attached rule 14a-8 proposal to improve corporate 
governance and enhance long-term shareholder value at de minimis up-
front cost – especially considering the substantial market capitalization 
of the company.

Sincerely,
John Chevedden










EXHIBIT E



From: Walter, Geoffrey E.
To:
Cc:
Subject: Bank of America Corp. (Chevedden) Correspondence
Date: Monday, November 8, 2021 2:12:00 PM
Attachments: Bank of America (Chevedden-Steiner).pdf

Attached on behalf of our client, Bank of America Corporation, please find our notice of deficiency
with respect to the shareholder proposals you submitted.  A copy of this letter also was sent to you
and Mr. Steiner via UPS overnight delivery. Per Staff Legal Bulletin No. 14L
(https://www.sec.gov/corpfin/staff-legal-bulletin-14l-shareholder-proposals), I am requesting you
acknowledge receipt of this email, including the attached deficiency notice.
 
Sincerely,
 
Geoffrey Walter 
 
 
Geoffrey Walter
(he/him/his)

GIBSON DUNN

Gibson, Dunn & Crutcher LLP
1050 Connecticut Avenue, N.W., Washington, DC 20036-5306
Tel +1 202.887.3749 • Fax +1 202.530.4249  
GWalter@gibsondunn.com • www.gibsondunn.com
 
 

mailto:GWalter@gibsondunn.com
https://www.sec.gov/corpfin/staff-legal-bulletin-14l-shareholder-proposals
mailto:GWalter@gibsondunn.com
http://www.gibsondunn.com/



 
 


 


 
 


Ronald O. Mueller 
Direct: +1 202.955.8671 
Fax: +1 202.530.9569 
RMueller@gibsondunn.com 


  


 


November 6, 2021 


VIA OVERNIGHT MAIL AND EMAIL 
John Chevedden 
2215 Nelson Ave., No. 205 
Redondo Beach, CA 90278 


Dear Mr. Chevedden: 


I am writing on behalf of Bank of America Corporation (the “Company”), which has 
received the following proposals from you pursuant to Securities and Exchange Commission 
(“SEC”) Rule 14a-8 for inclusion in the proxy statement for the Company’s 2022 Annual 
Meeting of Stockholders: 


(1) the stockholder proposal entitled “Management Pay Clawback Authorization” 
(the “First Proposal”), which you sent to the Company via email on October 25, 
2021 (the “First Proposal Submission Date”); and 


(2) the stockholder proposal entitled “Independent Board Chairman” (the “Second 
Proposal” and together with the First Proposal, the “Proposals”), which was sent 
to the Company via email on October 26, 2021 (the “Second Proposal 
Submission Date” and it and the First Proposal Submission Date, each a 
“Submission Date”) and which you subsequently revised and sent to the 
Company via email on October 31, 2021. 


Pursuant to Rule 14a-8(c) under the Securities Exchange Act of 1934, as amended, a 
person may submit no more than one proposal, directly or indirectly, to a company for a 
particular stockholders’ meeting.  In addition, under the rule, a person may not rely on the 
securities holdings of another person for the purpose of meeting the eligibility requirements and 
submitting multiple proposals for a single stockholders’ meeting. The SEC stated this means that 
a stockholder-proponent is not permitted to submit one proposal in his or her own name and 
simultaneously serve as a representative to submit a different proposal on another stockholder’s 
behalf for consideration at the same meeting.   


As noted above, one day after you directly submitted the First Proposal, the Second 
Proposal was submitted to the Company.  The Second Proposal was accompanied by a letter 
from Mr. Steiner in which Mr. Steiner granted you proxy authority to “forward this Rule 14a-8 
proposal to the company and to act on my behalf regarding this Rule 14a-8 proposal, and/or 
modification of it, for the forthcoming shareholder meeting before, during and after the 
forthcoming shareholder meeting.”  On October 31, 2021, you directly submitted a revised 
version of the Second Proposal to the Company.  We believe these facts demonstrate that you 
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have submitted more than one proposal for consideration at the Company’s 2022 Annual 
Meeting of Stockholders in violation of Rule 14a-8(c).  This deficiency can be corrected by 
notifying the Company which of the Proposals you wish to withdraw.  Your response must be 
postmarked, or transmitted electronically, no later than 14 days from the date you receive this 
letter. Please note that if you do not timely advise the Company which of the Proposals you wish 
to withdraw, the Company intends to request the SEC Staff to concur that it may omit both 
Proposals from the proxy statement for the Company’s 2022 Annual Meeting of Stockholders in 
accordance with SEC rules. 


In addition, Rule 14a-8(b) under the Exchange Act provides that a stockholder proponent 
must submit sufficient proof of continuous ownership of company shares.  Thus, Rule 14a-8 
requires that you (with respect to the First Proposal) and Mr. Steiner (if you intend to rely on his 
share ownership with respect to the Second Proposal) demonstrate that you have individually 
continuously owned at least: 


 (1) $2,000 in market value of the Company’s shares entitled to vote on the applicable 
Proposal for at least three years preceding and including the applicable Submission 
Date;  


(2) $15,000 in market value of the Company’s shares entitled to vote on the applicable 
Proposal for at least two years preceding and including the applicable Submission 
Date;  


(3) $25,000 in market value of the Company’s shares entitled to vote on the applicable 
Proposal for at least one year preceding and including the applicable Submission 
Date; or  


(4) $2,000 of the Company’s shares entitled to vote on the Proposal for at least one year 
as of January 4, 2021, and that you and/or Mr. Steiner have each continuously 
maintained a minimum investment amount of at least $2,000 of such shares from 
January 4, 2021 through the applicable Submission Date (each an “Ownership 
Requirement,” and collectively, the “Ownership Requirements”).   


The Company’s stock records indicate that neither you nor Mr. Steiner is the record owner of 
sufficient shares to satisfy any of the Ownership Requirements.  In addition, to date we have not 
received proof that either you or Mr. Steiner have satisfied any of the Ownership Requirements. 


To remedy this defect, you and/or Mr. Steiner must submit sufficient proof that you 
and/or Mr. Steiner have individually satisfied at least one of the Ownership Requirements.  
Specifically, if you withdraw the First Proposal, sufficient proof that Mr. Steiner satisfied at least 
one of the Ownership Requirements must be submitted.  If you withdraw the Second Proposal, 
sufficient proof that you satisfied at least one of the Ownership Requirements must be submitted.  
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If, notwithstanding Rule 14a-8(c), discussed above, you do not withdraw one of the Proposals, 
then sufficient proof that you and Mr. Steiner each satisfied at least one of the Ownership 
Requirements must be submitted (although, as noted above, the Company in that situation 
intends to seek to exclude both proposals from the Company’s proxy statement).  


As explained in Rule 14a-8(b) and in SEC staff guidance, sufficient proof must be in the 
form of either: 


(1) a written statement from the “record” holder of the stockholder’s shares (usually a 
broker or a bank) verifying that, at the time the applicable Proposal was submitted 
(the applicable Submission Date), the stockholder continuously held the requisite 
amount of Company shares to satisfy at least one of the Ownership Requirements 
above; or   


(2) a copy of a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5 (and any 
subsequent amendments reporting a change in the ownership level) demonstrating 
that the stockholder met at least one of the Ownership Requirements above, if the 
stockholder was required to and has filed any such schedule or form with the SEC, 
and a written statement that the Eligible Proponent continuously held the requisite 
amount of Company shares to satisfy at least one of the Ownership Requirements 
above. 


If you and/or Mr. Steiner intend to demonstrate ownership by submitting a written 
statement from the “record” holder of the applicable shares as set forth in (1) above, please note 
that most large U.S. brokers and banks deposit their customers’ securities with, and hold those 
securities through, the Depository Trust Company (“DTC”), a registered clearing agency that 
acts as a securities depository (DTC is also known through the account name of Cede & Co.).  
Under SEC Staff Legal Bulletin No. 14F, only DTC participants are viewed as record holders of 
securities that are deposited at DTC.  You can confirm whether your or Mr. Steiner’s broker or 
bank is a DTC participant by asking the broker or bank or by checking DTC’s participant list, 
which is available at http://www.dtcc.com/~/media/Files/Downloads/client-
center/DTC/alpha.ashx.  In these situations, stockholders need to obtain proof of ownership from 
the DTC participant through which their securities are held, as follows: 


(1) If the broker or bank is a DTC participant, then the stockholder needs to submit a 
written statement from the broker or bank verifying that on the applicable Submission 
Date the stockholder continuously held the requisite amount of Company shares to 
satisfy at least one of the Ownership Requirements above. 


(2) If the broker or bank is not a DTC participant, then the stockholder needs to submit 
proof of ownership from the DTC participant through which the shares are held 
verifying that on the applicable Submission Date the stockholder continuously held 



http://www.dtcc.com/%7E/media/Files/Downloads/client-center/DTC/alpha.ashx

http://www.dtcc.com/%7E/media/Files/Downloads/client-center/DTC/alpha.ashx
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the requisite amount of Company shares to satisfy at least one of the Ownership 
Requirements above.  You should be able to find out the identity of the DTC 
participant by asking the broker or bank.  If the broker is an introducing broker, you 
may also be able to learn the identity and telephone number of the DTC participant 
through your or Mr. Steiner’s account statements, because the clearing broker 
identified on such account statements will generally be a DTC participant.  If the 
DTC participant that holds the stockholder’s shares is not able to confirm the 
stockholder’s individual holdings but is able to confirm the holdings of the broker or 
bank, then you need to satisfy the proof of ownership requirements by obtaining and 
submitting two proof of ownership statements verifying that the stockholder 
continuously held Company shares satisfying at least one of the Ownership 
Requirements above: (i) one from the broker or bank confirming the stockholder’s 
ownership as described above, and (ii) the other from the DTC participant confirming 
the broker or bank’s ownership. 


The SEC’s rules require that any response to this letter be postmarked or transmitted 
electronically no later than 14 calendar days from the date you receive this letter.  Please address 
any response to me care of Gibson, Dunn & Crutcher LLP, 1050 Connecticut Avenue NW, 
Washington, DC 20036.  Alternatively, you may transmit any response by email to me at 
rmueller@gibsondunn.com. 


If you have any questions with respect to the foregoing, please contact me at 202-955-
8500.  For your reference, I enclose a copy of Rule 14a-8 as amended for meetings that occur on 
or after January 1, 2022 but before January 1, 2023 and Staff Legal Bulletin No. 14F. 


Sincerely, 


cc: Kenneth Steiner 


Enclosures 


 
 







 


   


Rule 14a-8 – Shareholder proposals. 


This section addresses when a company must include a shareholder's proposal in its proxy 
statement and identify the proposal in its form of proxy when the company holds an annual or 
special meeting of shareholders. In summary, in order to have your shareholder proposal included 
on a company's proxy card, and included along with any supporting statement in its proxy statement, 
you must be eligible and follow certain procedures. Under a few specific circumstances, the 
company is permitted to exclude your proposal, but only after submitting its reasons to the 
Commission. We structured this section in a question-and-answer format so that it is easier to 
understand. The references to “you” are to a shareholder seeking to submit the proposal. 


(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or 
requirement that the company and/or its board of directors take action, which you intend to present 
at a meeting of the company's shareholders. Your proposal should state as clearly as possible the 
course of action that you believe the company should follow. If your proposal is placed on the 
company's proxy card, the company must also provide in the form of proxy means for shareholders 
to specify by boxes a choice between approval or disapproval, or abstention. Unless otherwise 
indicated, the word “proposal” as used in this section refers both to your proposal, and to your 
corresponding statement in support of your proposal (if any). 


(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company 
that I am eligible? (1) To be eligible to submit a proposal, you must satisfy the following 
requirements: 


(i) You must have continuously held: 


(A) At least $2,000 in market value of the company's securities entitled to vote on the proposal 
for at least three years; or 


(B) At least $15,000 in market value of the company's securities entitled to vote on the proposal 
for at least two years; or 


(C) At least $25,000 in market value of the company's securities entitled to vote on the proposal 
for at least one year; or 


(D) The amounts specified in paragraph (b)(3) of this section. This paragraph (b)(1)(i)(D) will 
expire on the same date that §240.14a-8(b)(3) expires; and 


(ii) You must provide the company with a written statement that you intend to continue to hold 
the requisite amount of securities, determined in accordance with paragraph (b)(1)(i)(A) through (C) 
of this section, through the date of the shareholders' meeting for which the proposal is submitted; 
and 


(iii) You must provide the company with a written statement that you are able to meet with the 
company in person or via teleconference no less than 10 calendar days, nor more than 30 calendar 
days, after submission of the shareholder proposal. You must include your contact information as 
well as business days and specific times that you are available to discuss the proposal with the 
company. You must identify times that are within the regular business hours of the company's 
principal executive offices. If these hours are not disclosed in the company's proxy statement for the 
prior year's annual meeting, you must identify times that are between 9 a.m. and 5:30 p.m. in the 
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time zone of the company's principal executive offices. If you elect to co-file a proposal, all co-filers 
must either: 


(A) Agree to the same dates and times of availability, or 


(B) Identify a single lead filer who will provide dates and times of the lead filer's availability to 
engage on behalf of all co-filers; and 


(iv) If you use a representative to submit a shareholder proposal on your behalf, you must 
provide the company with written documentation that: 


(A) Identifies the company to which the proposal is directed; 


(B) Identifies the annual or special meeting for which the proposal is submitted; 


(C) Identifies you as the proponent and identifies the person acting on your behalf as your 
representative; 


(D) Includes your statement authorizing the designated representative to submit the proposal 
and otherwise act on your behalf; 


(E) Identifies the specific topic of the proposal to be submitted; 


(F) Includes your statement supporting the proposal; and 


(G) Is signed and dated by you. 


(v) The requirements of paragraph (b)(1)(iv) of this section shall not apply to shareholders that 
are entities so long as the representative's authority to act on the shareholder's behalf is apparent 
and self-evident such that a reasonable person would understand that the agent has authority to 
submit the proposal and otherwise act on the shareholder's behalf. 


(vi) For purposes of paragraph (b)(1)(i) of this section, you may not aggregate your holdings 
with those of another shareholder or group of shareholders to meet the requisite amount of 
securities necessary to be eligible to submit a proposal. 


(2) One of the following methods must be used to demonstrate your eligibility to submit a 
proposal: 


(i) If you are the registered holder of your securities, which means that your name appears in 
the company's records as a shareholder, the company can verify your eligibility on its own, although 
you will still have to provide the company with a written statement that you intend to continue to hold 
the requisite amount of securities, determined in accordance with paragraph (b)(1)(i)(A) through (C) 
of this section, through the date of the meeting of shareholders. 


(ii) If, like many shareholders, you are not a registered holder, the company likely does not 
know that you are a shareholder, or how many shares you own. In this case, at the time you submit 
your proposal, you must prove your eligibility to the company in one of two ways: 


(A) The first way is to submit to the company a written statement from the “record” holder of 
your securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you 
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continuously held at least $2,000, $15,000, or $25,000 in market value of the company's securities 
entitled to vote on the proposal for at least three years, two years, or one year, respectively. You 
must also include your own written statement that you intend to continue to hold the requisite 
amount of securities, determined in accordance with paragraph (b)(1)(i)(A) through (C) of this 
section, through the date of the shareholders' meeting for which the proposal is submitted; or 


(B) The second way to prove ownership applies only if you were required to file, and filed, a 
Schedule 13D (§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), 
Form 4 (§249.104 of this chapter), and/or Form 5 (§249.105 of this chapter), or amendments to 
those documents or updated forms, demonstrating that you meet at least one of the share ownership 
requirements under paragraph (b)(1)(i)(A) through (C) of this section. If you have filed one or more of 
these documents with the SEC, you may demonstrate your eligibility to submit a proposal by 
submitting to the company: 


(1) A copy of the schedule(s) and/or form(s), and any subsequent amendments reporting a 
change in your ownership level; 


(2) Your written statement that you continuously held at least $2,000, $15,000, or $25,000 in 
market value of the company's securities entitled to vote on the proposal for at least three years, two 
years, or one year, respectively; and 


(3) Your written statement that you intend to continue to hold the requisite amount of securities, 
determined in accordance with paragraph (b)(1)(i)(A) through (C) of this section, through the date of 
the company's annual or special meeting. 


(3) If you continuously held at least $2,000 of a company's securities entitled to vote on the 
proposal for at least one year as of January 4, 2021, and you have continuously maintained a 
minimum investment of at least $2,000 of such securities from January 4, 2021 through the date the 
proposal is submitted to the company, you will be eligible to submit a proposal to such company for 
an annual or special meeting to be held prior to January 1, 2023. If you rely on this provision, you 
must provide the company with your written statement that you intend to continue to hold at least 
$2,000 of such securities through the date of the shareholders' meeting for which the proposal is 
submitted. You must also follow the procedures set forth in paragraph (b)(2) of this section to 
demonstrate that: 


(i) You continuously held at least $2,000 of the company's securities entitled to vote on the 
proposal for at least one year as of January 4, 2021; and 


(ii) You have continuously maintained a minimum investment of at least $2,000 of such 
securities from January 4, 2021 through the date the proposal is submitted to the company. 


(iii) This paragraph (b)(3) will expire on January 1, 2023. 


(c) Question 3: How many proposals may I submit? Each person may submit no more than one 
proposal, directly or indirectly, to a company for a particular shareholders' meeting. A person may 
not rely on the securities holdings of another person for the purpose of meeting the eligibility 
requirements and submitting multiple proposals for a particular shareholders' meeting. 


(d) Question 4: How long can my proposal be? The proposal, including any accompanying 
supporting statement, may not exceed 500 words. 
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(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your 
proposal for the company's annual meeting, you can in most cases find the deadline in last year's 
proxy statement. However, if the company did not hold an annual meeting last year, or has changed 
the date of its meeting for this year more than 30 days from last year's meeting, you can usually find 
the deadline in one of the company's quarterly reports on Form 10-Q (§249.308a of this chapter), or 
in shareholder reports of investment companies under §270.30d-1 of this chapter of the Investment 
Company Act of 1940. In order to avoid controversy, shareholders should submit their proposals by 
means, including electronic means, that permit them to prove the date of delivery. 


(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly 
scheduled annual meeting. The proposal must be received at the company's principal executive 
offices not less than 120 calendar days before the date of the company's proxy statement released 
to shareholders in connection with the previous year's annual meeting. However, if the company did 
not hold an annual meeting the previous year, or if the date of this year's annual meeting has been 
changed by more than 30 days from the date of the previous year's meeting, then the deadline is a 
reasonable time before the company begins to print and send its proxy materials. 


(3) If you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and 
send its proxy materials. 


(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained 
in answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, 
but only after it has notified you of the problem, and you have failed adequately to correct it. Within 
14 calendar days of receiving your proposal, the company must notify you in writing of any 
procedural or eligibility deficiencies, as well as of the time frame for your response. Your response 
must be postmarked, or transmitted electronically, no later than 14 days from the date you received 
the company's notification. A company need not provide you such notice of a deficiency if the 
deficiency cannot be remedied, such as if you fail to submit a proposal by the company's properly 
determined deadline. If the company intends to exclude the proposal, it will later have to make a 
submission under §240.14a-8 and provide you with a copy under Question 10 below, §240.14a-8(j). 


(2) If you fail in your promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its 
proxy materials for any meeting held in the following two calendar years. 


(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal 
can be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is 
entitled to exclude a proposal. 


(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? 
(1) Either you, or your representative who is qualified under state law to present the proposal on 
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting 
yourself or send a qualified representative to the meeting in your place, you should make sure that 
you, or your representative, follow the proper state law procedures for attending the meeting and/or 
presenting your proposal. 


(2) If the company holds its shareholder meeting in whole or in part via electronic media, and 
the company permits you or your representative to present your proposal via such media, then you 
may appear through electronic media rather than traveling to the meeting to appear in person. 
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(3) If you or your qualified representative fail to appear and present the proposal, without good 
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any 
meetings held in the following two calendar years. 


(i) Question 9: If I have complied with the procedural requirements, on what other bases may a 
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper 
subject for action by shareholders under the laws of the jurisdiction of the company's organization; 


NOTE TO PARAGRAPH (i)(1): Depending on the subject matter, some proposals are not considered proper under 
state law if they would be binding on the company if approved by shareholders. In our experience, most proposals 
that are cast as recommendations or requests that the board of directors take specified action are proper under state 
law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is proper unless the 
company demonstrates otherwise. 


(2) Violation of law: If the proposal would, if implemented, cause the company to violate any 
state, federal, or foreign law to which it is subject; 


NOTE TO PARAGRAPH (i)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on 
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state or 
federal law. 


(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the 
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading 
statements in proxy soliciting materials; 


(4) Personal grievance; special interest: If the proposal relates to the redress of a personal 
claim or grievance against the company or any other person, or if it is designed to result in a benefit 
to you, or to further a personal interest, which is not shared by the other shareholders at large; 


(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the 
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net 
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to 
the company's business; 


(6) Absence of power/authority: If the company would lack the power or authority to implement 
the proposal; 


(7) Management functions: If the proposal deals with a matter relating to the company's 
ordinary business operations; 


(8) Director elections: If the proposal: 


(i) Would disqualify a nominee who is standing for election; 


(ii) Would remove a director from office before his or her term expired; 


(iii) Questions the competence, business judgment, or character of one or more nominees or 
directors; 


(iv) Seeks to include a specific individual in the company's proxy materials for election to the 
board of directors; or 
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(v) Otherwise could affect the outcome of the upcoming election of directors. 


(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the 
company's own proposals to be submitted to shareholders at the same meeting; 


NOTE TO PARAGRAPH (i)(9): A company's submission to the Commission under this section should specify the 
points of conflict with the company's proposal. 


(10) Substantially implemented: If the company has already substantially implemented the 
proposal; 


NOTE TO PARAGRAPH (i)(10): A company may exclude a shareholder proposal that would provide an advisory 
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402 of 
Regulation S-K (§229.402 of this chapter) or any successor to Item 402 (a “say-on-pay vote”) or that relates to the 
frequency of say-on-pay votes, provided that in the most recent shareholder vote required by §240.14a-21(b) of this 
chapter a single year (i.e., one, two, or three years) received approval of a majority of votes cast on the matter and 
the company has adopted a policy on the frequency of say-on-pay votes that is consistent with the choice of the 
majority of votes cast in the most recent shareholder vote required by §240.14a-21(b) of this chapter. 


(11) Duplication: If the proposal substantially duplicates another proposal previously submitted 
to the company by another proponent that will be included in the company's proxy materials for the 
same meeting; 


(12) Resubmissions. If the proposal addresses substantially the same subject matter as a 
proposal, or proposals, previously included in the company's proxy materials within the preceding 
five calendar years if the most recent vote occurred within the preceding three calendar years and 
the most recent vote was: 


(i) Less than 5 percent of the votes cast if previously voted on once; 


(ii) Less than 15 percent of the votes cast if previously voted on twice; or 


(iii) Less than 25 percent of the votes cast if previously voted on three or more times. 


(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 


(j) Question 10: What procedures must the company follow if it intends to exclude my proposal? 
(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons with 
the Commission no later than 80 calendar days before it files its definitive proxy statement and form 
of proxy with the Commission. The company must simultaneously provide you with a copy of its 
submission. The Commission staff may permit the company to make its submission later than 80 
days before the company files its definitive proxy statement and form of proxy, if the company 
demonstrates good cause for missing the deadline. 


(2) The company must file six paper copies of the following: 


(i) The proposal; 


(ii) An explanation of why the company believes that it may exclude the proposal, which should, 
if possible, refer to the most recent applicable authority, such as prior Division letters issued under 
the rule; and 
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(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign 
law. 


(k) Question 11: May I submit my own statement to the Commission responding to the 
company's arguments? 


Yes, you may submit a response, but it is not required. You should try to submit any response 
to us, with a copy to the company, as soon as possible after the company makes its submission. 
This way, the Commission staff will have time to consider fully your submission before it issues its 
response. You should submit six paper copies of your response. 


(l) Question 12: If the company includes my shareholder proposal in its proxy materials, what 
information about me must it include along with the proposal itself? 


(1) The company's proxy statement must include your name and address, as well as the 
number of the company's voting securities that you hold. However, instead of providing that 
information, the company may instead include a statement that it will provide the information to 
shareholders promptly upon receiving an oral or written request. 


(2) The company is not responsible for the contents of your proposal or supporting statement. 


(m) Question 13: What can I do if the company includes in its proxy statement reasons why it 
believes shareholders should not vote in favor of my proposal, and I disagree with some of its 
statements? 


(1) The company may elect to include in its proxy statement reasons why it believes 
shareholders should vote against your proposal. The company is allowed to make arguments 
reflecting its own point of view, just as you may express your own point of view in your proposal's 
supporting statement. 


(2) However, if you believe that the company's opposition to your proposal contains materially 
false or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should promptly 
send to the Commission staff and the company a letter explaining the reasons for your view, along 
with a copy of the company's statements opposing your proposal. To the extent possible, your letter 
should include specific factual information demonstrating the inaccuracy of the company's claims. 
Time permitting, you may wish to try to work out your differences with the company by yourself 
before contacting the Commission staff. 


(3) We require the company to send you a copy of its statements opposing your proposal 
before it sends its proxy materials, so that you may bring to our attention any materially false or 
misleading statements, under the following timeframes: 


(i) If our no-action response requires that you make revisions to your proposal or supporting 
statement as a condition to requiring the company to include it in its proxy materials, then the 
company must provide you with a copy of its opposition statements no later than 5 calendar days 
after the company receives a copy of your revised proposal; or 


(ii) In all other cases, the company must provide you with a copy of its opposition statements no 
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy 
under §240.14a-6. 
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Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 


Supplementary Information: The statements in this bulletin represent 
the views of the Division of Corporation Finance (the “Division”). This 
bulletin is not a rule, regulation or statement of the Securities and 
Exchange Commission (the “Commission”). Further, the Commission has 
neither approved nor disapproved its content. 


Contacts: For further information, please contact the Division’s Office of 
Chief Counsel by calling (202) 551-3500 or by submitting a web-based 
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive. 


A. The purpose of this bulletin 


This bulletin is part of a continuing effort by the Division to provide 
guidance on important issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains information regarding: 


 Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(i) for purposes of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8; 
   


 Common errors shareholders can avoid when submitting proof of 
ownership to companies; 
   


 The submission of revised proposals; 
   


 Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 
   


 The Division’s new process for transmitting Rule 14a-8 no-action 
responses by email.  


You can find additional guidance regarding Rule 14a-8 in the following 
bulletins that are available on the Commission’s website: SLB No. 14, SLB 
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E. 







B. The types of brokers and banks that constitute “record” holders 
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a 
beneficial owner is eligible to submit a proposal under Rule 14a-8 


1. Eligibility to submit a proposal under Rule 14a-8 


To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 in market value, or 1%, of the company’s 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of intent to do so.1 


The steps that a shareholder must take to verify his or her eligibility to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders in the U.S.: registered owners and 
beneficial owners.2 Registered owners have a direct relationship with the 
issuer because their ownership of shares is listed on the records maintained 
by the issuer or its transfer agent. If a shareholder is a registered owner, 
the company can independently confirm that the shareholder’s holdings 
satisfy Rule 14a-8(b)’s eligibility requirement.  


The vast majority of investors in shares issued by U.S. companies, 
however, are beneficial owners, which means that they hold their securities 
in book-entry form through a securities intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as “street name” 
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement “from the ‘record’ holder of [the] securities 
(usually a broker or bank),” verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year.3 


2. The role of the Depository Trust Company  


Most large U.S. brokers and banks deposit their customers’ securities with, 
and hold those securities through, the Depository Trust Company (“DTC”), 
a registered clearing agency acting as a securities depository. Such brokers 
and banks are often referred to as “participants” in DTC.4 The names of 
these DTC participants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by its transfer agent. Rather, DTC’s 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants. A company 
can request from DTC a “securities position listing” as of a specified date, 
which identifies the DTC participants having a position in the company’s 
securities and the number of securities held by each DTC participant on that 
date.5 


3. Brokers and banks that constitute “record” holders under Rule 
14a-8(b)(2)(i) for purposes of verifying whether a beneficial 
owner is eligible to submit a proposal under Rule 14a-8 


In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an introducing broker could be considered a “record” holder for purposes of 







Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales 
and other activities involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities.6 Instead, an introducing broker 
engages another broker, known as a “clearing broker,” to hold custody of 
client funds and securities, to clear and execute customer trades, and to 
handle other functions such as issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; introducing brokers generally are not. As introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC’s securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers in cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
participants, the company is unable to verify the positions against its own 
or its transfer agent’s records or against DTC’s securities position listing.  


In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-87 and in light of the 
Commission’s discussion of registered and beneficial owners in the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be considered “record” holders under 
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’ 
positions in a company’s securities, we will take the view going forward 
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be 
viewed as “record” holders of securities that are deposited at DTC. As a 
result, we will no longer follow Hain Celestial.  


We believe that taking this approach as to who constitutes a “record” 
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to 
beneficial owners and companies. We also note that this approach is 
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,8 under which brokers and banks that are DTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and 15(d) of the Exchange Act.  


Companies have occasionally expressed the view that, because DTC’s 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants, only DTC or 
Cede & Co. should be viewed as the “record” holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never 
interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing in this guidance should be 
construed as changing that view.  


How can a shareholder determine whether his or her broker or bank is a 
DTC participant?  


Shareholders and companies can confirm whether a particular broker or 
bank is a DTC participant by checking DTC’s participant list, which is 
currently available on the Internet at 
http://www.dtcc.com/~/media/Files/Downloads/client-
center/DTC/alpha.ashx. 


What if a shareholder’s broker or bank is not on DTC’s participant list?  







C. Common errors shareholders can avoid when submitting proof of 
ownership to companies 


In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 


First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has “continuously held at least $2,000 in market value, or 
1%, of the company’s securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the 
proposal” (emphasis added).10 We note that many proof of ownership 
letters do not satisfy this requirement because they do not verify the 
shareholder’s beneficial ownership for the entire one-year period preceding 
and including the date the proposal is submitted. In some cases, the letter 
speaks as of a date before the date the proposal is submitted, thereby 
leaving a gap between the date of the verification and the date the proposal 
is submitted. In other cases, the letter speaks as of a date after the date 
the proposal was submitted but covers a period of only one year, thus 
failing to verify the shareholder’s beneficial ownership over the required full 
one-year period preceding the date of the proposal’s submission.  


Second, many letters fail to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder’s beneficial ownership only as of a specified date but omits any 
reference to continuous ownership for a one-year period. 


We recognize that the requirements of Rule 14a-8(b) are highly prescriptive 
and can cause inconvenience for shareholders when submitting proposals. 


The shareholder will need to obtain proof of ownership from the DTC 
participant through which the securities are held. The shareholder 
should be able to find out who this DTC participant is by asking the 
shareholder’s broker or bank.9 


If the DTC participant knows the shareholder’s broker or bank’s 
holdings, but does not know the shareholder’s holdings, a shareholder 
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year – one from the shareholder’s broker or bank 
confirming the shareholder’s ownership, and the other from the DTC 
participant confirming the broker or bank’s ownership.  


How will the staff process no-action requests that argue for exclusion on 
the basis that the shareholder’s proof of ownership is not from a DTC 
participant?  


The staff will grant no-action relief to a company on the basis that the 
shareholder’s proof of ownership is not from a DTC participant only if 
the company’s notice of defect describes the required proof of 
ownership in a manner that is consistent with the guidance contained in 
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an 
opportunity to obtain the requisite proof of ownership after receiving the 
notice of defect.  







Although our administration of Rule 14a-8(b) is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 


“As of [date the proposal is submitted], [name of shareholder] 
held, and has held continuously for at least one year, [number 
of securities] shares of [company name] [class of securities].”11  


As discussed above, a shareholder may also need to provide a separate 
written statement from the DTC participant through which the shareholder’s 
securities are held if the shareholder’s broker or bank is not a DTC 
participant. 


D. The submission of revised proposals 


On occasion, a shareholder will revise a proposal after submitting it to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 


1. A shareholder submits a timely proposal. The shareholder then 
submits a revised proposal before the company’s deadline for 
receiving proposals. Must the company accept the revisions?  


Yes. In this situation, we believe the revised proposal serves as a 
replacement of the initial proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the initial proposal. Therefore, the 
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c).12 If the company intends to submit a no-action request, it must do so 
with respect to the revised proposal. 


We recognize that in Question and Answer E.2 of SLB No. 14, we indicated 
that if a shareholder makes revisions to a proposal before the company 
submits its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, in cases where shareholders attempt to make changes to an initial 
proposal, the company is free to ignore such revisions even if the revised 
proposal is submitted before the company’s deadline for receiving 
shareholder proposals. We are revising our guidance on this issue to make 
clear that a company may not ignore a revised proposal in this situation.13 


2. A shareholder submits a timely proposal. After the deadline for 
receiving proposals, the shareholder submits a revised proposal. 
Must the company accept the revisions? 


No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company is not required to 
accept the revisions. However, if the company does not accept the 
revisions, it must treat the revised proposal as a second proposal and 
submit a notice stating its intention to exclude the revised proposal, as 
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and intends to exclude the initial proposal, it would 
also need to submit its reasons for excluding the initial proposal. 







3. If a shareholder submits a revised proposal, as of which date 
must the shareholder prove his or her share ownership?  


A shareholder must prove ownership as of the date the original proposal is 
submitted. When the Commission has discussed revisions to proposals,14 it 
has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined in Rule 14a-8(b), proving ownership 
includes providing a written statement that the shareholder intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her] 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all 
of [the same shareholder’s] proposals from its proxy materials for any 
meeting held in the following two calendar years.” With these provisions in 
mind, we do not interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal.15 


E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 


We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders is withdrawn, SLB No. 
14C states that, if each shareholder has designated a lead individual to act 
on its behalf and the company is able to demonstrate that the individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead individual indicating that the lead individual 
is withdrawing the proposal on behalf of all of the proponents.  


Because there is no relief granted by the staff in cases where a no-action 
request is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
if the company provides a letter from the lead filer that includes a 
representation that the lead filer is authorized to withdraw the proposal on 
behalf of each proponent identified in the company’s no-action request.16  


F. Use of email to transmit our Rule 14a-8 no-action responses to 
companies and proponents 


To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, including copies of the correspondence we have received in 
connection with such requests, by U.S. mail to companies and proponents. 
We also post our response and the related correspondence to the 
Commission’s website shortly after issuance of our response.  


In order to accelerate delivery of staff responses to companies and 
proponents, and to reduce our copying and postage costs, going forward, 
we intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to include email contact information in any correspondence to 
each other and to us. We will use U.S. mail to transmit our no-action 
response to any company or proponent for which we do not have email 
contact information.  







Given the availability of our responses and the related correspondence on 
the Commission’s website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe it is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the 
Commission’s website copies of this correspondence at the same time that 
we post our staff no-action response.  


1 See Rule 14a-8(b).
 


2 For an explanation of the types of share ownership in the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section II.A. 
The term “beneficial owner” does not have a uniform meaning under the 
federal securities laws. It has a different meaning in this bulletin as 
compared to “beneficial owner” and “beneficial ownership” in Sections 13 
and 16 of the Exchange Act. Our use of the term in this bulletin is not 
intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], 
at n.2 (“The term ‘beneficial owner’ when used in the context of the proxy 
rules, and in light of the purposes of those rules, may be interpreted to 
have a broader meaning than it would for certain other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Williams 
Act.”).  


3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may instead prove ownership by submitting a copy of such 
filings and providing the additional information that is described in Rule 
14a-8(b)(2)(ii). 


4 DTC holds the deposited securities in “fungible bulk,” meaning that there 
are no specifically identifiable shares directly owned by the DTC 
participants. Rather, each DTC participant holds a pro rata interest or 
position in the aggregate number of shares of a particular issuer held at 
DTC. Correspondingly, each customer of a DTC participant – such as an 
individual investor – owns a pro rata interest in the shares in which the DTC 
participant has a pro rata interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a. 


5 See Exchange Act Rule 17Ad-8.
 


6 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] (“Net Capital Rule Release”), at Section II.C.  


7 See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. 
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
concluded that a securities intermediary was not a record holder for 
purposes of Rule 14a-8(b) because it did not appear on a list of the 







company’s non-objecting beneficial owners or on any DTC securities 
position listing, nor was the intermediary a DTC participant. 


8 Techne Corp. (Sept. 20, 1988).
 


9 In addition, if the shareholder’s broker is an introducing broker, the 
shareholder’s account statements should include the clearing broker’s 
identity and telephone number. See Net Capital Rule Release, at Section 
II.C.(iii). The clearing broker will generally be a DTC participant. 


10 For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company’s receipt date of the proposal, absent the 
use of electronic or other means of same-day delivery.  


11 This format is acceptable for purposes of Rule 14a-8(b), but it is not 
mandatory or exclusive. 


12 As such, it is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 


13 This position will apply to all proposals submitted after an initial proposal 
but before the company’s deadline for receiving proposals, regardless of 
whether they are explicitly labeled as “revisions” to an initial proposal, 
unless the shareholder affirmatively indicates an intent to submit a second, 
additional proposal for inclusion in the company’s proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy 
materials in reliance on Rule 14a-8(c). In light of this guidance, with 
respect to proposals or revisions received before a company’s deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters in which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal limitation if such 
proposal is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier proposal was 
excludable under the rule. 


14 See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 


15 Because the relevant date for proving ownership under Rule 14a-8(b) is 
the date the proposal is submitted, a proponent who does not adequately 
prove ownership in connection with a proposal is not permitted to submit 
another proposal for the same meeting on a later date.  


16 Nothing in this staff position has any effect on the status of any 
shareholder proposal that is not withdrawn by the proponent or its 
authorized representative. 
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Direct: +1 202.955.8671 
Fax: +1 202.530.9569 
RMueller@gibsondunn.com 

  

 

November 6, 2021 

VIA OVERNIGHT MAIL AND EMAIL 
John Chevedden 

 
 

Dear Mr. Chevedden: 

I am writing on behalf of Bank of America Corporation (the “Company”), which has 
received the following proposals from you pursuant to Securities and Exchange Commission 
(“SEC”) Rule 14a-8 for inclusion in the proxy statement for the Company’s 2022 Annual 
Meeting of Stockholders: 

(1) the stockholder proposal entitled “Management Pay Clawback Authorization” 
(the “First Proposal”), which you sent to the Company via email on October 25, 
2021 (the “First Proposal Submission Date”); and 

(2) the stockholder proposal entitled “Independent Board Chairman” (the “Second 
Proposal” and together with the First Proposal, the “Proposals”), which was sent 
to the Company via email on October 26, 2021 (the “Second Proposal 
Submission Date” and it and the First Proposal Submission Date, each a 
“Submission Date”) and which you subsequently revised and sent to the 
Company via email on October 31, 2021. 

Pursuant to Rule 14a-8(c) under the Securities Exchange Act of 1934, as amended, a 
person may submit no more than one proposal, directly or indirectly, to a company for a 
particular stockholders’ meeting.  In addition, under the rule, a person may not rely on the 
securities holdings of another person for the purpose of meeting the eligibility requirements and 
submitting multiple proposals for a single stockholders’ meeting. The SEC stated this means that 
a stockholder-proponent is not permitted to submit one proposal in his or her own name and 
simultaneously serve as a representative to submit a different proposal on another stockholder’s 
behalf for consideration at the same meeting.   

As noted above, one day after you directly submitted the First Proposal, the Second 
Proposal was submitted to the Company.  The Second Proposal was accompanied by a letter 
from Mr. Steiner in which Mr. Steiner granted you proxy authority to “forward this Rule 14a-8 
proposal to the company and to act on my behalf regarding this Rule 14a-8 proposal, and/or 
modification of it, for the forthcoming shareholder meeting before, during and after the 
forthcoming shareholder meeting.”  On October 31, 2021, you directly submitted a revised 
version of the Second Proposal to the Company.  We believe these facts demonstrate that you 
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have submitted more than one proposal for consideration at the Company’s 2022 Annual 
Meeting of Stockholders in violation of Rule 14a-8(c).  This deficiency can be corrected by 
notifying the Company which of the Proposals you wish to withdraw.  Your response must be 
postmarked, or transmitted electronically, no later than 14 days from the date you receive this 
letter. Please note that if you do not timely advise the Company which of the Proposals you wish 
to withdraw, the Company intends to request the SEC Staff to concur that it may omit both 
Proposals from the proxy statement for the Company’s 2022 Annual Meeting of Stockholders in 
accordance with SEC rules. 

In addition, Rule 14a-8(b) under the Exchange Act provides that a stockholder proponent 
must submit sufficient proof of continuous ownership of company shares.  Thus, Rule 14a-8 
requires that you (with respect to the First Proposal) and Mr. Steiner (if you intend to rely on his 
share ownership with respect to the Second Proposal) demonstrate that you have individually 
continuously owned at least: 

 (1) $2,000 in market value of the Company’s shares entitled to vote on the applicable 
Proposal for at least three years preceding and including the applicable Submission 
Date;  

(2) $15,000 in market value of the Company’s shares entitled to vote on the applicable 
Proposal for at least two years preceding and including the applicable Submission 
Date;  

(3) $25,000 in market value of the Company’s shares entitled to vote on the applicable 
Proposal for at least one year preceding and including the applicable Submission 
Date; or  

(4) $2,000 of the Company’s shares entitled to vote on the Proposal for at least one year 
as of January 4, 2021, and that you and/or Mr. Steiner have each continuously 
maintained a minimum investment amount of at least $2,000 of such shares from 
January 4, 2021 through the applicable Submission Date (each an “Ownership 
Requirement,” and collectively, the “Ownership Requirements”).   

The Company’s stock records indicate that neither you nor Mr. Steiner is the record owner of 
sufficient shares to satisfy any of the Ownership Requirements.  In addition, to date we have not 
received proof that either you or Mr. Steiner have satisfied any of the Ownership Requirements. 

To remedy this defect, you and/or Mr. Steiner must submit sufficient proof that you 
and/or Mr. Steiner have individually satisfied at least one of the Ownership Requirements.  
Specifically, if you withdraw the First Proposal, sufficient proof that Mr. Steiner satisfied at least 
one of the Ownership Requirements must be submitted.  If you withdraw the Second Proposal, 
sufficient proof that you satisfied at least one of the Ownership Requirements must be submitted.  
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If, notwithstanding Rule 14a-8(c), discussed above, you do not withdraw one of the Proposals, 
then sufficient proof that you and Mr. Steiner each satisfied at least one of the Ownership 
Requirements must be submitted (although, as noted above, the Company in that situation 
intends to seek to exclude both proposals from the Company’s proxy statement).  

As explained in Rule 14a-8(b) and in SEC staff guidance, sufficient proof must be in the 
form of either: 

(1) a written statement from the “record” holder of the stockholder’s shares (usually a 
broker or a bank) verifying that, at the time the applicable Proposal was submitted 
(the applicable Submission Date), the stockholder continuously held the requisite 
amount of Company shares to satisfy at least one of the Ownership Requirements 
above; or   

(2) a copy of a Schedule 13D, Schedule 13G, Form 3, Form 4 or Form 5 (and any 
subsequent amendments reporting a change in the ownership level) demonstrating 
that the stockholder met at least one of the Ownership Requirements above, if the 
stockholder was required to and has filed any such schedule or form with the SEC, 
and a written statement that the Eligible Proponent continuously held the requisite 
amount of Company shares to satisfy at least one of the Ownership Requirements 
above. 

If you and/or Mr. Steiner intend to demonstrate ownership by submitting a written 
statement from the “record” holder of the applicable shares as set forth in (1) above, please note 
that most large U.S. brokers and banks deposit their customers’ securities with, and hold those 
securities through, the Depository Trust Company (“DTC”), a registered clearing agency that 
acts as a securities depository (DTC is also known through the account name of Cede & Co.).  
Under SEC Staff Legal Bulletin No. 14F, only DTC participants are viewed as record holders of 
securities that are deposited at DTC.  You can confirm whether your or Mr. Steiner’s broker or 
bank is a DTC participant by asking the broker or bank or by checking DTC’s participant list, 
which is available at http://www.dtcc.com/~/media/Files/Downloads/client-
center/DTC/alpha.ashx.  In these situations, stockholders need to obtain proof of ownership from 
the DTC participant through which their securities are held, as follows: 

(1) If the broker or bank is a DTC participant, then the stockholder needs to submit a 
written statement from the broker or bank verifying that on the applicable Submission 
Date the stockholder continuously held the requisite amount of Company shares to 
satisfy at least one of the Ownership Requirements above. 

(2) If the broker or bank is not a DTC participant, then the stockholder needs to submit 
proof of ownership from the DTC participant through which the shares are held 
verifying that on the applicable Submission Date the stockholder continuously held 

http://www.dtcc.com/%7E/media/Files/Downloads/client-center/DTC/alpha.ashx
http://www.dtcc.com/%7E/media/Files/Downloads/client-center/DTC/alpha.ashx
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the requisite amount of Company shares to satisfy at least one of the Ownership 
Requirements above.  You should be able to find out the identity of the DTC 
participant by asking the broker or bank.  If the broker is an introducing broker, you 
may also be able to learn the identity and telephone number of the DTC participant 
through your or Mr. Steiner’s account statements, because the clearing broker 
identified on such account statements will generally be a DTC participant.  If the 
DTC participant that holds the stockholder’s shares is not able to confirm the 
stockholder’s individual holdings but is able to confirm the holdings of the broker or 
bank, then you need to satisfy the proof of ownership requirements by obtaining and 
submitting two proof of ownership statements verifying that the stockholder 
continuously held Company shares satisfying at least one of the Ownership 
Requirements above: (i) one from the broker or bank confirming the stockholder’s 
ownership as described above, and (ii) the other from the DTC participant confirming 
the broker or bank’s ownership. 

The SEC’s rules require that any response to this letter be postmarked or transmitted 
electronically no later than 14 calendar days from the date you receive this letter.  Please address 
any response to me care of Gibson, Dunn & Crutcher LLP, 1050 Connecticut Avenue NW, 
Washington, DC 20036.  Alternatively, you may transmit any response by email to me at 
rmueller@gibsondunn.com. 

If you have any questions with respect to the foregoing, please contact me at 202-955-
8500.  For your reference, I enclose a copy of Rule 14a-8 as amended for meetings that occur on 
or after January 1, 2022 but before January 1, 2023 and Staff Legal Bulletin No. 14F. 

Sincerely, 

cc: Kenneth Steiner 

Enclosures 

 
 



 

   

Rule 14a-8 – Shareholder proposals. 

This section addresses when a company must include a shareholder's proposal in its proxy 
statement and identify the proposal in its form of proxy when the company holds an annual or 
special meeting of shareholders. In summary, in order to have your shareholder proposal included 
on a company's proxy card, and included along with any supporting statement in its proxy statement, 
you must be eligible and follow certain procedures. Under a few specific circumstances, the 
company is permitted to exclude your proposal, but only after submitting its reasons to the 
Commission. We structured this section in a question-and-answer format so that it is easier to 
understand. The references to “you” are to a shareholder seeking to submit the proposal. 

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or 
requirement that the company and/or its board of directors take action, which you intend to present 
at a meeting of the company's shareholders. Your proposal should state as clearly as possible the 
course of action that you believe the company should follow. If your proposal is placed on the 
company's proxy card, the company must also provide in the form of proxy means for shareholders 
to specify by boxes a choice between approval or disapproval, or abstention. Unless otherwise 
indicated, the word “proposal” as used in this section refers both to your proposal, and to your 
corresponding statement in support of your proposal (if any). 

(b) Question 2: Who is eligible to submit a proposal, and how do I demonstrate to the company 
that I am eligible? (1) To be eligible to submit a proposal, you must satisfy the following 
requirements: 

(i) You must have continuously held: 

(A) At least $2,000 in market value of the company's securities entitled to vote on the proposal 
for at least three years; or 

(B) At least $15,000 in market value of the company's securities entitled to vote on the proposal 
for at least two years; or 

(C) At least $25,000 in market value of the company's securities entitled to vote on the proposal 
for at least one year; or 

(D) The amounts specified in paragraph (b)(3) of this section. This paragraph (b)(1)(i)(D) will 
expire on the same date that §240.14a-8(b)(3) expires; and 

(ii) You must provide the company with a written statement that you intend to continue to hold 
the requisite amount of securities, determined in accordance with paragraph (b)(1)(i)(A) through (C) 
of this section, through the date of the shareholders' meeting for which the proposal is submitted; 
and 

(iii) You must provide the company with a written statement that you are able to meet with the 
company in person or via teleconference no less than 10 calendar days, nor more than 30 calendar 
days, after submission of the shareholder proposal. You must include your contact information as 
well as business days and specific times that you are available to discuss the proposal with the 
company. You must identify times that are within the regular business hours of the company's 
principal executive offices. If these hours are not disclosed in the company's proxy statement for the 
prior year's annual meeting, you must identify times that are between 9 a.m. and 5:30 p.m. in the 
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time zone of the company's principal executive offices. If you elect to co-file a proposal, all co-filers 
must either: 

(A) Agree to the same dates and times of availability, or 

(B) Identify a single lead filer who will provide dates and times of the lead filer's availability to 
engage on behalf of all co-filers; and 

(iv) If you use a representative to submit a shareholder proposal on your behalf, you must 
provide the company with written documentation that: 

(A) Identifies the company to which the proposal is directed; 

(B) Identifies the annual or special meeting for which the proposal is submitted; 

(C) Identifies you as the proponent and identifies the person acting on your behalf as your 
representative; 

(D) Includes your statement authorizing the designated representative to submit the proposal 
and otherwise act on your behalf; 

(E) Identifies the specific topic of the proposal to be submitted; 

(F) Includes your statement supporting the proposal; and 

(G) Is signed and dated by you. 

(v) The requirements of paragraph (b)(1)(iv) of this section shall not apply to shareholders that 
are entities so long as the representative's authority to act on the shareholder's behalf is apparent 
and self-evident such that a reasonable person would understand that the agent has authority to 
submit the proposal and otherwise act on the shareholder's behalf. 

(vi) For purposes of paragraph (b)(1)(i) of this section, you may not aggregate your holdings 
with those of another shareholder or group of shareholders to meet the requisite amount of 
securities necessary to be eligible to submit a proposal. 

(2) One of the following methods must be used to demonstrate your eligibility to submit a 
proposal: 

(i) If you are the registered holder of your securities, which means that your name appears in 
the company's records as a shareholder, the company can verify your eligibility on its own, although 
you will still have to provide the company with a written statement that you intend to continue to hold 
the requisite amount of securities, determined in accordance with paragraph (b)(1)(i)(A) through (C) 
of this section, through the date of the meeting of shareholders. 

(ii) If, like many shareholders, you are not a registered holder, the company likely does not 
know that you are a shareholder, or how many shares you own. In this case, at the time you submit 
your proposal, you must prove your eligibility to the company in one of two ways: 

(A) The first way is to submit to the company a written statement from the “record” holder of 
your securities (usually a broker or bank) verifying that, at the time you submitted your proposal, you 



 

 3  

continuously held at least $2,000, $15,000, or $25,000 in market value of the company's securities 
entitled to vote on the proposal for at least three years, two years, or one year, respectively. You 
must also include your own written statement that you intend to continue to hold the requisite 
amount of securities, determined in accordance with paragraph (b)(1)(i)(A) through (C) of this 
section, through the date of the shareholders' meeting for which the proposal is submitted; or 

(B) The second way to prove ownership applies only if you were required to file, and filed, a 
Schedule 13D (§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), 
Form 4 (§249.104 of this chapter), and/or Form 5 (§249.105 of this chapter), or amendments to 
those documents or updated forms, demonstrating that you meet at least one of the share ownership 
requirements under paragraph (b)(1)(i)(A) through (C) of this section. If you have filed one or more of 
these documents with the SEC, you may demonstrate your eligibility to submit a proposal by 
submitting to the company: 

(1) A copy of the schedule(s) and/or form(s), and any subsequent amendments reporting a 
change in your ownership level; 

(2) Your written statement that you continuously held at least $2,000, $15,000, or $25,000 in 
market value of the company's securities entitled to vote on the proposal for at least three years, two 
years, or one year, respectively; and 

(3) Your written statement that you intend to continue to hold the requisite amount of securities, 
determined in accordance with paragraph (b)(1)(i)(A) through (C) of this section, through the date of 
the company's annual or special meeting. 

(3) If you continuously held at least $2,000 of a company's securities entitled to vote on the 
proposal for at least one year as of January 4, 2021, and you have continuously maintained a 
minimum investment of at least $2,000 of such securities from January 4, 2021 through the date the 
proposal is submitted to the company, you will be eligible to submit a proposal to such company for 
an annual or special meeting to be held prior to January 1, 2023. If you rely on this provision, you 
must provide the company with your written statement that you intend to continue to hold at least 
$2,000 of such securities through the date of the shareholders' meeting for which the proposal is 
submitted. You must also follow the procedures set forth in paragraph (b)(2) of this section to 
demonstrate that: 

(i) You continuously held at least $2,000 of the company's securities entitled to vote on the 
proposal for at least one year as of January 4, 2021; and 

(ii) You have continuously maintained a minimum investment of at least $2,000 of such 
securities from January 4, 2021 through the date the proposal is submitted to the company. 

(iii) This paragraph (b)(3) will expire on January 1, 2023. 

(c) Question 3: How many proposals may I submit? Each person may submit no more than one 
proposal, directly or indirectly, to a company for a particular shareholders' meeting. A person may 
not rely on the securities holdings of another person for the purpose of meeting the eligibility 
requirements and submitting multiple proposals for a particular shareholders' meeting. 

(d) Question 4: How long can my proposal be? The proposal, including any accompanying 
supporting statement, may not exceed 500 words. 
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(e) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting your 
proposal for the company's annual meeting, you can in most cases find the deadline in last year's 
proxy statement. However, if the company did not hold an annual meeting last year, or has changed 
the date of its meeting for this year more than 30 days from last year's meeting, you can usually find 
the deadline in one of the company's quarterly reports on Form 10-Q (§249.308a of this chapter), or 
in shareholder reports of investment companies under §270.30d-1 of this chapter of the Investment 
Company Act of 1940. In order to avoid controversy, shareholders should submit their proposals by 
means, including electronic means, that permit them to prove the date of delivery. 

(2) The deadline is calculated in the following manner if the proposal is submitted for a regularly 
scheduled annual meeting. The proposal must be received at the company's principal executive 
offices not less than 120 calendar days before the date of the company's proxy statement released 
to shareholders in connection with the previous year's annual meeting. However, if the company did 
not hold an annual meeting the previous year, or if the date of this year's annual meeting has been 
changed by more than 30 days from the date of the previous year's meeting, then the deadline is a 
reasonable time before the company begins to print and send its proxy materials. 

(3) If you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting, the deadline is a reasonable time before the company begins to print and 
send its proxy materials. 

(f) Question 6: What if I fail to follow one of the eligibility or procedural requirements explained 
in answers to Questions 1 through 4 of this section? (1) The company may exclude your proposal, 
but only after it has notified you of the problem, and you have failed adequately to correct it. Within 
14 calendar days of receiving your proposal, the company must notify you in writing of any 
procedural or eligibility deficiencies, as well as of the time frame for your response. Your response 
must be postmarked, or transmitted electronically, no later than 14 days from the date you received 
the company's notification. A company need not provide you such notice of a deficiency if the 
deficiency cannot be remedied, such as if you fail to submit a proposal by the company's properly 
determined deadline. If the company intends to exclude the proposal, it will later have to make a 
submission under §240.14a-8 and provide you with a copy under Question 10 below, §240.14a-8(j). 

(2) If you fail in your promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all of your proposals from its 
proxy materials for any meeting held in the following two calendar years. 

(g) Question 7: Who has the burden of persuading the Commission or its staff that my proposal 
can be excluded? Except as otherwise noted, the burden is on the company to demonstrate that it is 
entitled to exclude a proposal. 

(h) Question 8: Must I appear personally at the shareholders' meeting to present the proposal? 
(1) Either you, or your representative who is qualified under state law to present the proposal on 
your behalf, must attend the meeting to present the proposal. Whether you attend the meeting 
yourself or send a qualified representative to the meeting in your place, you should make sure that 
you, or your representative, follow the proper state law procedures for attending the meeting and/or 
presenting your proposal. 

(2) If the company holds its shareholder meeting in whole or in part via electronic media, and 
the company permits you or your representative to present your proposal via such media, then you 
may appear through electronic media rather than traveling to the meeting to appear in person. 
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(3) If you or your qualified representative fail to appear and present the proposal, without good 
cause, the company will be permitted to exclude all of your proposals from its proxy materials for any 
meetings held in the following two calendar years. 

(i) Question 9: If I have complied with the procedural requirements, on what other bases may a 
company rely to exclude my proposal? (1) Improper under state law: If the proposal is not a proper 
subject for action by shareholders under the laws of the jurisdiction of the company's organization; 

NOTE TO PARAGRAPH (i)(1): Depending on the subject matter, some proposals are not considered proper under 
state law if they would be binding on the company if approved by shareholders. In our experience, most proposals 
that are cast as recommendations or requests that the board of directors take specified action are proper under state 
law. Accordingly, we will assume that a proposal drafted as a recommendation or suggestion is proper unless the 
company demonstrates otherwise. 

(2) Violation of law: If the proposal would, if implemented, cause the company to violate any 
state, federal, or foreign law to which it is subject; 

NOTE TO PARAGRAPH (i)(2): We will not apply this basis for exclusion to permit exclusion of a proposal on 
grounds that it would violate foreign law if compliance with the foreign law would result in a violation of any state or 
federal law. 

(3) Violation of proxy rules: If the proposal or supporting statement is contrary to any of the 
Commission's proxy rules, including §240.14a-9, which prohibits materially false or misleading 
statements in proxy soliciting materials; 

(4) Personal grievance; special interest: If the proposal relates to the redress of a personal 
claim or grievance against the company or any other person, or if it is designed to result in a benefit 
to you, or to further a personal interest, which is not shared by the other shareholders at large; 

(5) Relevance: If the proposal relates to operations which account for less than 5 percent of the 
company's total assets at the end of its most recent fiscal year, and for less than 5 percent of its net 
earnings and gross sales for its most recent fiscal year, and is not otherwise significantly related to 
the company's business; 

(6) Absence of power/authority: If the company would lack the power or authority to implement 
the proposal; 

(7) Management functions: If the proposal deals with a matter relating to the company's 
ordinary business operations; 

(8) Director elections: If the proposal: 

(i) Would disqualify a nominee who is standing for election; 

(ii) Would remove a director from office before his or her term expired; 

(iii) Questions the competence, business judgment, or character of one or more nominees or 
directors; 

(iv) Seeks to include a specific individual in the company's proxy materials for election to the 
board of directors; or 
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(v) Otherwise could affect the outcome of the upcoming election of directors. 

(9) Conflicts with company's proposal: If the proposal directly conflicts with one of the 
company's own proposals to be submitted to shareholders at the same meeting; 

NOTE TO PARAGRAPH (i)(9): A company's submission to the Commission under this section should specify the 
points of conflict with the company's proposal. 

(10) Substantially implemented: If the company has already substantially implemented the 
proposal; 

NOTE TO PARAGRAPH (i)(10): A company may exclude a shareholder proposal that would provide an advisory 
vote or seek future advisory votes to approve the compensation of executives as disclosed pursuant to Item 402 of 
Regulation S-K (§229.402 of this chapter) or any successor to Item 402 (a “say-on-pay vote”) or that relates to the 
frequency of say-on-pay votes, provided that in the most recent shareholder vote required by §240.14a-21(b) of this 
chapter a single year (i.e., one, two, or three years) received approval of a majority of votes cast on the matter and 
the company has adopted a policy on the frequency of say-on-pay votes that is consistent with the choice of the 
majority of votes cast in the most recent shareholder vote required by §240.14a-21(b) of this chapter. 

(11) Duplication: If the proposal substantially duplicates another proposal previously submitted 
to the company by another proponent that will be included in the company's proxy materials for the 
same meeting; 

(12) Resubmissions. If the proposal addresses substantially the same subject matter as a 
proposal, or proposals, previously included in the company's proxy materials within the preceding 
five calendar years if the most recent vote occurred within the preceding three calendar years and 
the most recent vote was: 

(i) Less than 5 percent of the votes cast if previously voted on once; 

(ii) Less than 15 percent of the votes cast if previously voted on twice; or 

(iii) Less than 25 percent of the votes cast if previously voted on three or more times. 

(13) Specific amount of dividends: If the proposal relates to specific amounts of cash or stock 
dividends. 

(j) Question 10: What procedures must the company follow if it intends to exclude my proposal? 
(1) If the company intends to exclude a proposal from its proxy materials, it must file its reasons with 
the Commission no later than 80 calendar days before it files its definitive proxy statement and form 
of proxy with the Commission. The company must simultaneously provide you with a copy of its 
submission. The Commission staff may permit the company to make its submission later than 80 
days before the company files its definitive proxy statement and form of proxy, if the company 
demonstrates good cause for missing the deadline. 

(2) The company must file six paper copies of the following: 

(i) The proposal; 

(ii) An explanation of why the company believes that it may exclude the proposal, which should, 
if possible, refer to the most recent applicable authority, such as prior Division letters issued under 
the rule; and 
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(iii) A supporting opinion of counsel when such reasons are based on matters of state or foreign 
law. 

(k) Question 11: May I submit my own statement to the Commission responding to the 
company's arguments? 

Yes, you may submit a response, but it is not required. You should try to submit any response 
to us, with a copy to the company, as soon as possible after the company makes its submission. 
This way, the Commission staff will have time to consider fully your submission before it issues its 
response. You should submit six paper copies of your response. 

(l) Question 12: If the company includes my shareholder proposal in its proxy materials, what 
information about me must it include along with the proposal itself? 

(1) The company's proxy statement must include your name and address, as well as the 
number of the company's voting securities that you hold. However, instead of providing that 
information, the company may instead include a statement that it will provide the information to 
shareholders promptly upon receiving an oral or written request. 

(2) The company is not responsible for the contents of your proposal or supporting statement. 

(m) Question 13: What can I do if the company includes in its proxy statement reasons why it 
believes shareholders should not vote in favor of my proposal, and I disagree with some of its 
statements? 

(1) The company may elect to include in its proxy statement reasons why it believes 
shareholders should vote against your proposal. The company is allowed to make arguments 
reflecting its own point of view, just as you may express your own point of view in your proposal's 
supporting statement. 

(2) However, if you believe that the company's opposition to your proposal contains materially 
false or misleading statements that may violate our anti-fraud rule, §240.14a-9, you should promptly 
send to the Commission staff and the company a letter explaining the reasons for your view, along 
with a copy of the company's statements opposing your proposal. To the extent possible, your letter 
should include specific factual information demonstrating the inaccuracy of the company's claims. 
Time permitting, you may wish to try to work out your differences with the company by yourself 
before contacting the Commission staff. 

(3) We require the company to send you a copy of its statements opposing your proposal 
before it sends its proxy materials, so that you may bring to our attention any materially false or 
misleading statements, under the following timeframes: 

(i) If our no-action response requires that you make revisions to your proposal or supporting 
statement as a condition to requiring the company to include it in its proxy materials, then the 
company must provide you with a copy of its opposition statements no later than 5 calendar days 
after the company receives a copy of your revised proposal; or 

(ii) In all other cases, the company must provide you with a copy of its opposition statements no 
later than 30 calendar days before its files definitive copies of its proxy statement and form of proxy 
under §240.14a-6. 
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Division of Corporation Finance 
Securities and Exchange Commission 

Shareholder Proposals 

Staff Legal Bulletin No. 14F (CF) 

Action: Publication of CF Staff Legal Bulletin 

Date: October 18, 2011 

Summary: This staff legal bulletin provides information for companies and 
shareholders regarding Rule 14a-8 under the Securities Exchange Act of 
1934. 

Supplementary Information: The statements in this bulletin represent 
the views of the Division of Corporation Finance (the “Division”). This 
bulletin is not a rule, regulation or statement of the Securities and 
Exchange Commission (the “Commission”). Further, the Commission has 
neither approved nor disapproved its content. 

Contacts: For further information, please contact the Division’s Office of 
Chief Counsel by calling (202) 551-3500 or by submitting a web-based 
request form at https://tts.sec.gov/cgi-bin/corp_fin_interpretive. 

A. The purpose of this bulletin 

This bulletin is part of a continuing effort by the Division to provide 
guidance on important issues arising under Exchange Act Rule 14a-8. 
Specifically, this bulletin contains information regarding: 

 Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(i) for purposes of verifying whether a beneficial owner is 
eligible to submit a proposal under Rule 14a-8; 
   

 Common errors shareholders can avoid when submitting proof of 
ownership to companies; 
   

 The submission of revised proposals; 
   

 Procedures for withdrawing no-action requests regarding proposals 
submitted by multiple proponents; and 
   

 The Division’s new process for transmitting Rule 14a-8 no-action 
responses by email.  

You can find additional guidance regarding Rule 14a-8 in the following 
bulletins that are available on the Commission’s website: SLB No. 14, SLB 
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E. 



B. The types of brokers and banks that constitute “record” holders 
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a 
beneficial owner is eligible to submit a proposal under Rule 14a-8 

1. Eligibility to submit a proposal under Rule 14a-8 

To be eligible to submit a shareholder proposal, a shareholder must have 
continuously held at least $2,000 in market value, or 1%, of the company’s 
securities entitled to be voted on the proposal at the shareholder meeting 
for at least one year as of the date the shareholder submits the proposal. 
The shareholder must also continue to hold the required amount of 
securities through the date of the meeting and must provide the company 
with a written statement of intent to do so.1 

The steps that a shareholder must take to verify his or her eligibility to 
submit a proposal depend on how the shareholder owns the securities. 
There are two types of security holders in the U.S.: registered owners and 
beneficial owners.2 Registered owners have a direct relationship with the 
issuer because their ownership of shares is listed on the records maintained 
by the issuer or its transfer agent. If a shareholder is a registered owner, 
the company can independently confirm that the shareholder’s holdings 
satisfy Rule 14a-8(b)’s eligibility requirement.  

The vast majority of investors in shares issued by U.S. companies, 
however, are beneficial owners, which means that they hold their securities 
in book-entry form through a securities intermediary, such as a broker or a 
bank. Beneficial owners are sometimes referred to as “street name” 
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide 
proof of ownership to support his or her eligibility to submit a proposal by 
submitting a written statement “from the ‘record’ holder of [the] securities 
(usually a broker or bank),” verifying that, at the time the proposal was 
submitted, the shareholder held the required amount of securities 
continuously for at least one year.3 

2. The role of the Depository Trust Company  

Most large U.S. brokers and banks deposit their customers’ securities with, 
and hold those securities through, the Depository Trust Company (“DTC”), 
a registered clearing agency acting as a securities depository. Such brokers 
and banks are often referred to as “participants” in DTC.4 The names of 
these DTC participants, however, do not appear as the registered owners of 
the securities deposited with DTC on the list of shareholders maintained by 
the company or, more typically, by its transfer agent. Rather, DTC’s 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants. A company 
can request from DTC a “securities position listing” as of a specified date, 
which identifies the DTC participants having a position in the company’s 
securities and the number of securities held by each DTC participant on that 
date.5 

3. Brokers and banks that constitute “record” holders under Rule 
14a-8(b)(2)(i) for purposes of verifying whether a beneficial 
owner is eligible to submit a proposal under Rule 14a-8 

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that 
an introducing broker could be considered a “record” holder for purposes of 



Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales 
and other activities involving customer contact, such as opening customer 
accounts and accepting customer orders, but is not permitted to maintain 
custody of customer funds and securities.6 Instead, an introducing broker 
engages another broker, known as a “clearing broker,” to hold custody of 
client funds and securities, to clear and execute customer trades, and to 
handle other functions such as issuing confirmations of customer trades and 
customer account statements. Clearing brokers generally are DTC 
participants; introducing brokers generally are not. As introducing brokers 
generally are not DTC participants, and therefore typically do not appear on 
DTC’s securities position listing, Hain Celestial has required companies to 
accept proof of ownership letters from brokers in cases where, unlike the 
positions of registered owners and brokers and banks that are DTC 
participants, the company is unable to verify the positions against its own 
or its transfer agent’s records or against DTC’s securities position listing.  

In light of questions we have received following two recent court cases 
relating to proof of ownership under Rule 14a-87 and in light of the 
Commission’s discussion of registered and beneficial owners in the Proxy 
Mechanics Concept Release, we have reconsidered our views as to what 
types of brokers and banks should be considered “record” holders under 
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’ 
positions in a company’s securities, we will take the view going forward 
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be 
viewed as “record” holders of securities that are deposited at DTC. As a 
result, we will no longer follow Hain Celestial.  

We believe that taking this approach as to who constitutes a “record” 
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to 
beneficial owners and companies. We also note that this approach is 
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter 
addressing that rule,8 under which brokers and banks that are DTC 
participants are considered to be the record holders of securities on deposit 
with DTC when calculating the number of record holders for purposes of 
Sections 12(g) and 15(d) of the Exchange Act.  

Companies have occasionally expressed the view that, because DTC’s 
nominee, Cede & Co., appears on the shareholder list as the sole registered 
owner of securities deposited with DTC by the DTC participants, only DTC or 
Cede & Co. should be viewed as the “record” holder of the securities held 
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never 
interpreted the rule to require a shareholder to obtain a proof of ownership 
letter from DTC or Cede & Co., and nothing in this guidance should be 
construed as changing that view.  

How can a shareholder determine whether his or her broker or bank is a 
DTC participant?  

Shareholders and companies can confirm whether a particular broker or 
bank is a DTC participant by checking DTC’s participant list, which is 
currently available on the Internet at 
http://www.dtcc.com/~/media/Files/Downloads/client-
center/DTC/alpha.ashx. 

What if a shareholder’s broker or bank is not on DTC’s participant list?  



C. Common errors shareholders can avoid when submitting proof of 
ownership to companies 

In this section, we describe two common errors shareholders make when 
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we 
provide guidance on how to avoid these errors. 

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership 
that he or she has “continuously held at least $2,000 in market value, or 
1%, of the company’s securities entitled to be voted on the proposal at the 
meeting for at least one year by the date you submit the 
proposal” (emphasis added).10 We note that many proof of ownership 
letters do not satisfy this requirement because they do not verify the 
shareholder’s beneficial ownership for the entire one-year period preceding 
and including the date the proposal is submitted. In some cases, the letter 
speaks as of a date before the date the proposal is submitted, thereby 
leaving a gap between the date of the verification and the date the proposal 
is submitted. In other cases, the letter speaks as of a date after the date 
the proposal was submitted but covers a period of only one year, thus 
failing to verify the shareholder’s beneficial ownership over the required full 
one-year period preceding the date of the proposal’s submission.  

Second, many letters fail to confirm continuous ownership of the securities. 
This can occur when a broker or bank submits a letter that confirms the 
shareholder’s beneficial ownership only as of a specified date but omits any 
reference to continuous ownership for a one-year period. 

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive 
and can cause inconvenience for shareholders when submitting proposals. 

The shareholder will need to obtain proof of ownership from the DTC 
participant through which the securities are held. The shareholder 
should be able to find out who this DTC participant is by asking the 
shareholder’s broker or bank.9 

If the DTC participant knows the shareholder’s broker or bank’s 
holdings, but does not know the shareholder’s holdings, a shareholder 
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof 
of ownership statements verifying that, at the time the proposal was 
submitted, the required amount of securities were continuously held for 
at least one year – one from the shareholder’s broker or bank 
confirming the shareholder’s ownership, and the other from the DTC 
participant confirming the broker or bank’s ownership.  

How will the staff process no-action requests that argue for exclusion on 
the basis that the shareholder’s proof of ownership is not from a DTC 
participant?  

The staff will grant no-action relief to a company on the basis that the 
shareholder’s proof of ownership is not from a DTC participant only if 
the company’s notice of defect describes the required proof of 
ownership in a manner that is consistent with the guidance contained in 
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an 
opportunity to obtain the requisite proof of ownership after receiving the 
notice of defect.  



Although our administration of Rule 14a-8(b) is constrained by the terms of 
the rule, we believe that shareholders can avoid the two errors highlighted 
above by arranging to have their broker or bank provide the required 
verification of ownership as of the date they plan to submit the proposal 
using the following format: 

“As of [date the proposal is submitted], [name of shareholder] 
held, and has held continuously for at least one year, [number 
of securities] shares of [company name] [class of securities].”11  

As discussed above, a shareholder may also need to provide a separate 
written statement from the DTC participant through which the shareholder’s 
securities are held if the shareholder’s broker or bank is not a DTC 
participant. 

D. The submission of revised proposals 

On occasion, a shareholder will revise a proposal after submitting it to a 
company. This section addresses questions we have received regarding 
revisions to a proposal or supporting statement. 

1. A shareholder submits a timely proposal. The shareholder then 
submits a revised proposal before the company’s deadline for 
receiving proposals. Must the company accept the revisions?  

Yes. In this situation, we believe the revised proposal serves as a 
replacement of the initial proposal. By submitting a revised proposal, the 
shareholder has effectively withdrawn the initial proposal. Therefore, the 
shareholder is not in violation of the one-proposal limitation in Rule 14a-8
(c).12 If the company intends to submit a no-action request, it must do so 
with respect to the revised proposal. 

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated 
that if a shareholder makes revisions to a proposal before the company 
submits its no-action request, the company can choose whether to accept 
the revisions. However, this guidance has led some companies to believe 
that, in cases where shareholders attempt to make changes to an initial 
proposal, the company is free to ignore such revisions even if the revised 
proposal is submitted before the company’s deadline for receiving 
shareholder proposals. We are revising our guidance on this issue to make 
clear that a company may not ignore a revised proposal in this situation.13 

2. A shareholder submits a timely proposal. After the deadline for 
receiving proposals, the shareholder submits a revised proposal. 
Must the company accept the revisions? 

No. If a shareholder submits revisions to a proposal after the deadline for 
receiving proposals under Rule 14a-8(e), the company is not required to 
accept the revisions. However, if the company does not accept the 
revisions, it must treat the revised proposal as a second proposal and 
submit a notice stating its intention to exclude the revised proposal, as 
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as 
the reason for excluding the revised proposal. If the company does not 
accept the revisions and intends to exclude the initial proposal, it would 
also need to submit its reasons for excluding the initial proposal. 



3. If a shareholder submits a revised proposal, as of which date 
must the shareholder prove his or her share ownership?  

A shareholder must prove ownership as of the date the original proposal is 
submitted. When the Commission has discussed revisions to proposals,14 it 
has not suggested that a revision triggers a requirement to provide proof of 
ownership a second time. As outlined in Rule 14a-8(b), proving ownership 
includes providing a written statement that the shareholder intends to 
continue to hold the securities through the date of the shareholder meeting. 
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her] 
promise to hold the required number of securities through the date of the 
meeting of shareholders, then the company will be permitted to exclude all 
of [the same shareholder’s] proposals from its proxy materials for any 
meeting held in the following two calendar years.” With these provisions in 
mind, we do not interpret Rule 14a-8 as requiring additional proof of 
ownership when a shareholder submits a revised proposal.15 

E. Procedures for withdrawing no-action requests for proposals 
submitted by multiple proponents 

We have previously addressed the requirements for withdrawing a Rule 
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a 
company should include with a withdrawal letter documentation 
demonstrating that a shareholder has withdrawn the proposal. In cases 
where a proposal submitted by multiple shareholders is withdrawn, SLB No. 
14C states that, if each shareholder has designated a lead individual to act 
on its behalf and the company is able to demonstrate that the individual is 
authorized to act on behalf of all of the proponents, the company need only 
provide a letter from that lead individual indicating that the lead individual 
is withdrawing the proposal on behalf of all of the proponents.  

Because there is no relief granted by the staff in cases where a no-action 
request is withdrawn following the withdrawal of the related proposal, we 
recognize that the threshold for withdrawing a no-action request need not 
be overly burdensome. Going forward, we will process a withdrawal request 
if the company provides a letter from the lead filer that includes a 
representation that the lead filer is authorized to withdraw the proposal on 
behalf of each proponent identified in the company’s no-action request.16  

F. Use of email to transmit our Rule 14a-8 no-action responses to 
companies and proponents 

To date, the Division has transmitted copies of our Rule 14a-8 no-action 
responses, including copies of the correspondence we have received in 
connection with such requests, by U.S. mail to companies and proponents. 
We also post our response and the related correspondence to the 
Commission’s website shortly after issuance of our response.  

In order to accelerate delivery of staff responses to companies and 
proponents, and to reduce our copying and postage costs, going forward, 
we intend to transmit our Rule 14a-8 no-action responses by email to 
companies and proponents. We therefore encourage both companies and 
proponents to include email contact information in any correspondence to 
each other and to us. We will use U.S. mail to transmit our no-action 
response to any company or proponent for which we do not have email 
contact information.  



Given the availability of our responses and the related correspondence on 
the Commission’s website and the requirement under Rule 14a-8 for 
companies and proponents to copy each other on correspondence 
submitted to the Commission, we believe it is unnecessary to transmit 
copies of the related correspondence along with our no-action response. 
Therefore, we intend to transmit only our staff response and not the 
correspondence we receive from the parties. We will continue to post to the 
Commission’s website copies of this correspondence at the same time that 
we post our staff no-action response.  

1 See Rule 14a-8(b).
 

2 For an explanation of the types of share ownership in the U.S., see 
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14, 
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section II.A. 
The term “beneficial owner” does not have a uniform meaning under the 
federal securities laws. It has a different meaning in this bulletin as 
compared to “beneficial owner” and “beneficial ownership” in Sections 13 
and 16 of the Exchange Act. Our use of the term in this bulletin is not 
intended to suggest that registered owners are not beneficial owners for 
purposes of those Exchange Act provisions. See Proposed Amendments to 
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals 
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982], 
at n.2 (“The term ‘beneficial owner’ when used in the context of the proxy 
rules, and in light of the purposes of those rules, may be interpreted to 
have a broader meaning than it would for certain other purpose[s] under 
the federal securities laws, such as reporting pursuant to the Williams 
Act.”).  

3 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4 
or Form 5 reflecting ownership of the required amount of shares, the 
shareholder may instead prove ownership by submitting a copy of such 
filings and providing the additional information that is described in Rule 
14a-8(b)(2)(ii). 

4 DTC holds the deposited securities in “fungible bulk,” meaning that there 
are no specifically identifiable shares directly owned by the DTC 
participants. Rather, each DTC participant holds a pro rata interest or 
position in the aggregate number of shares of a particular issuer held at 
DTC. Correspondingly, each customer of a DTC participant – such as an 
individual investor – owns a pro rata interest in the shares in which the DTC 
participant has a pro rata interest. See Proxy Mechanics Concept Release, 
at Section II.B.2.a. 

5 See Exchange Act Rule 17Ad-8.
 

6 See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR 
56973] (“Net Capital Rule Release”), at Section II.C.  

7 See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist. 
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v. 
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court 
concluded that a securities intermediary was not a record holder for 
purposes of Rule 14a-8(b) because it did not appear on a list of the 



company’s non-objecting beneficial owners or on any DTC securities 
position listing, nor was the intermediary a DTC participant. 

8 Techne Corp. (Sept. 20, 1988).
 

9 In addition, if the shareholder’s broker is an introducing broker, the 
shareholder’s account statements should include the clearing broker’s 
identity and telephone number. See Net Capital Rule Release, at Section 
II.C.(iii). The clearing broker will generally be a DTC participant. 

10 For purposes of Rule 14a-8(b), the submission date of a proposal will 
generally precede the company’s receipt date of the proposal, absent the 
use of electronic or other means of same-day delivery.  

11 This format is acceptable for purposes of Rule 14a-8(b), but it is not 
mandatory or exclusive. 

12 As such, it is not appropriate for a company to send a notice of defect for 
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal. 

13 This position will apply to all proposals submitted after an initial proposal 
but before the company’s deadline for receiving proposals, regardless of 
whether they are explicitly labeled as “revisions” to an initial proposal, 
unless the shareholder affirmatively indicates an intent to submit a second, 
additional proposal for inclusion in the company’s proxy materials. In that 
case, the company must send the shareholder a notice of defect pursuant 
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy 
materials in reliance on Rule 14a-8(c). In light of this guidance, with 
respect to proposals or revisions received before a company’s deadline for 
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011) 
and other prior staff no-action letters in which we took the view that a 
proposal would violate the Rule 14a-8(c) one-proposal limitation if such 
proposal is submitted to a company after the company has either submitted 
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by 
the same proponent or notified the proponent that the earlier proposal was 
excludable under the rule. 

14 See, e.g., Adoption of Amendments Relating to Proposals by Security 
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994]. 

15 Because the relevant date for proving ownership under Rule 14a-8(b) is 
the date the proposal is submitted, a proponent who does not adequately 
prove ownership in connection with a proposal is not permitted to submit 
another proposal for the same meeting on a later date.  

16 Nothing in this staff position has any effect on the status of any 
shareholder proposal that is not withdrawn by the proponent or its 
authorized representative. 
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EXHIBIT F



Proof of Delivery
Dear Customer,

This notice serves as proof of delivery for the shipment listed below.

Thank you for giving us this opportunity to serve you. Details are only available for shipments delivered within
the last 120 days. Please print for your records if you require this information after 120 days.

Sincerely,

UPS

Tracking results provided by UPS: 12/04/2021 3:14 P.M. EST

Tracking Number

Service

UPS Next Day Air®

Shipped / Billed On
11/05/2021

Delivered On

11/08/2021 9:44 A.M.

Delivered To

 
Received By

DRIVER RELEASE

Left At
Front Door



Proof of Delivery
Dear Customer,

This notice serves as proof of delivery for the shipment listed below.

Thank you for giving us this opportunity to serve you. Details are only available for shipments delivered within
the last 120 days. Please print for your records if you require this information after 120 days.

Sincerely,

UPS

Tracking results provided by UPS: 12/04/2021 3:13 P.M. EST

Tracking Number

Service

UPS Next Day Air®

Shipped / Billed On
11/05/2021

Delivered On

11/08/2021 9:46 A.M.

Delivered To

 
Received By

DRIVER RELEASE

Left At
Front Door



EXHIBIT G



From: John Chevedden  
Sent: Monday, November 8, 2021 2:05 PM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Subject: (BAC)

Mr. Jeffries,
Please forward a pdf of the Saturday letter that purports to be from a $2 Billion
law firm.
John Chevedden



From: John Chevedden  
Sent: Monday, November 8, 2021 2:32 PM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Subject: (BAC) [Sent To: ross.jeffries@bankofamerica.com]

Mr. Jeffries,
Please advise whether a $2 Billion law firm is authorized to send letters
about a rule 14a-8 proposal without showing any employee of the
company as being copied.
John Chevedden



From: Jeffries, Ross E. - Legal
To: John Chevedden
Subject: RE: (BAC) [Sent To: ross.jeffries@bankofamerica.com]
Date: Monday, November 8, 2021 3:03:34 PM

[WARNING: External Email]

Mr. Chevedden, thank you for your email. I confirm that Gibson Dunn represents Bank of
America in Rule 14a-8 matters and is authorized to send correspondence related thereto on
Bank of America’s behalf.

Ross Jeffries

Ross E. Jeffries, Jr.
Deputy General Counsel and Corporate Secretary
Bank of America Corporation
100 N. Tryon Street
NC1-007-56-06
Charlotte, NC 28255
(980)388-6878 (o)
(704)517-4711 (m)

Please note my new e-mail address is ross.jeffries@bofa.com

From: John Chevedden  
Sent: Monday, November 8, 2021 2:32 PM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Subject: (BAC) [Sent To: ross.jeffries@bankofamerica.com]

Mr. Jeffries,
Please advise whether a $2 Billion law firm is authorized to send letters
about a rule 14a-8 proposal without showing any employee of the
company as being copied.
John Chevedden

This message, and any attachments, is for the intended recipient(s) only, may contain
information that is privileged, confidential and/or proprietary and subject to important terms
and conditions available at http://www.bankofamerica.com/emaildisclaimer. If you are not the
intended recipient, please delete this message.

mailto:ross.jeffries@bofa.com


From: John Chevedden 
Date: Monday, Nov 08, 2021, 11:19 PM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Subject: Rule 14a-8 Proposal (BAC)`` RECALL

RECALL 

Dear Mr. Jeffries, 

Please see the attached rule 14a-8 proposal to improve corporate
governance and enhance long-term shareholder value at de minimis up-
front cost – especially considering the substantial market capitalization of
the company.

If you confirm proposal receipt in the next day a broker letter can be
promptly forwarded that will save you from making a formal request.

Sincerely,
Kenneth Steiner

mailto:ross.jeffries@bofa.com















EXHIBIT H



From: Kenneth Steiner  
Sent: Wednesday, November 10, 2021 3:45 PM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Cc: Ross Jeffries - Bank of America Corporate Secretary <bac_corporate_secretary@bofa.com>; 
Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>; John Chevedden 
Subject: Kenneth Steiner Rule 14a-8 proposal

Mr. Jeffries,
I emailed my rule 14a-8 proposal directly to you on October 26, 2021.
I am the sole representative for this proposal.
Please copy Mr. John Chevedden on any messages regarding this
proposal.
Mr. Chevedden is not representing me.
However he is not precluded from advising me by the new rules as I
understand them.



EXHIBIT I



From: John Chevedden 
Date: Tuesday, Nov 16, 2021, 9:09 AM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Cc: Kenneth Steiner
Subject: (BAC)

Mr. Jeffries,
The only 2022 BAC rule 14a-8 proposal that I represent is my proposal.
I do not represent Mr. Steiner’s 2022 BAC rule 14a-8 proposal.
John Chevedden



EXHIBIT J



From: John Chevedden  
Sent: Thursday, November 18, 2021 12:01 PM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>; Mueller, Ronald O.
<RMueller@gibsondunn.com>
Subject: (BAC)

[WARNING: External Email]

Mr. Jeffries,
The only 2022 BAC rule 14a-8 proposal that I represent is my proposal.
I do not represent Mr. Steiner’s 2022 BAC rule 14a-8 proposal.
John Chevedden 



EXHIBIT K



Ronald O. Mueller 
Direct: +1 202.955.8671 
Fax: +1 202.530.9569 
RMueller@gibsondunn.com 

November 19, 2021 

VIA OVERNIGHT MAIL AND EMAIL 
John Chevedden 

 
 

Dear Mr. Chevedden: 

I am writing on behalf of Bank of America Corporation (the “Company”) in response to 
your email dated November 18, 2021 regarding the stockholder proposal entitled “Management 
Pay Clawback Authorization” (the “First Proposal”), which you sent to the Company via email 
on October 25, 2021, and the stockholder proposal entitled “Independent Board Chairman” 
(together with the First Proposal, the “Proposals”), which was sent to the Company via email on 
October 26, 2021 and which you subsequently revised and sent to the Company via email on 
October 31, 2021. 

As we noted in our notice of procedural deficiencies dated November 6, 2021 (the 
“Deficiency Notice”), we believe the transmittal and revision history of the Proposals 
demonstrate that you have submitted more than one proposal for consideration at the Company’s 
2022 Annual Meeting of Stockholders in violation of Rule 14a-8(c) under the Securities 
Exchange Act of 1934, as amended.  Under Rule 14a-8(c), a person may submit no more than 
one proposal, directly or indirectly, to a company for a particular stockholders’ meeting.  The 
SEC has stated this means that a stockholder-proponent is not permitted to submit one proposal 
in his or her own name and simultaneously serve as a representative to submit a different 
proposal on another stockholder’s behalf for consideration at the same meeting.   

We have reviewed the emails that you and Mr. Steiner have sent to the Company, dated 
November 8, 2021, November 10, 2021, November 16, 2021 and November 18, 2021, copies of 
which are attached hereto as Attachment A.  We are writing to inform you that these emails are 
not responsive to the Deficiency Notice, and we do not believe that they cure the violation of 
Rule 14a-8(c) that was identified in the Deficiency Notice.  The SEC staff has consistently 
concurred that the sole means to cure a violation of Rule 14a-8(c) after having received timely 
notice from the company of such violation is for the person to reduce the number of proposals 
submitted, directly or indirectly, to one proposal.  In General Electric Co. (avail. Jan. 10, 2008), 
which also involved multiple proposals submitted directly and indirectly by one person and the 
one-proposal limitation, the proponent sought to cure his violation of Rule 14a-8(c) by indirectly 
submitting two of his proposals through other company stockholders.  In concurring with 
exclusion of the proponent’s proposals at General Electric, the SEC staff confirmed that 
violations of the one-proposal limitation can only be corrected by the proponent timely notifying 



Mr. John Chevedden 
November 19, 2021 
Page 2 

the company which proposal(s) he or she wishes to withdraw.  See also Alaska Air Group Inc. 
(avail. Mar. 5, 2009) (See Letter from O’Melveny & Myers dated Jan 23, 2009, at pages 3 and 4, 
stating “However, as discussed below, Mr. Nieman is incorrect in his view that providing more 
limited grants of proxy authority at a later date would have ‘cured’ the procedural deficiency 
(i.e., the submission of more than one proposal by a single beneficial owner) referenced in the 
Company’s notice . . . .  As the Division has stated previously, it is not a sufficient ‘cure’ for a 
violation of Rule 14a-8(c) (the procedural deficiency identified in the Company’s notice) to 
simply revise the nature of the proponents; rather, the Division has taken the position that the 
only ‘cure’ for the procedural deficiency of a single shareholder submitting multiple proposals 
(which was described clearly in the Company’s notice) is the resubmission of a single proposal 
from that shareholder to the company within 14 calendar days of receipt of that notice.”).  We 
have attached copies of these no-action letters hereto as Attachment B and Attachment C for 
your information.  Accordingly, and as previously explained in the Deficiency Notice, in order to 
correct your violation of Rule 14a-8(c), you must notify the Company which of the Proposals 
you wish to withdraw.   

As previously noted in the Deficiency Notice, if you do not timely advise the Company 
which of the Proposals you wish to withdraw, the Company intends to request the SEC Staff to 
concur that it may omit both Proposals from the proxy statement for the Company’s 2022 
Annual Meeting of Stockholders in accordance with SEC rules. 

Please address any response to me care of Gibson, Dunn & Crutcher LLP, 1050 
Connecticut Avenue NW, Washington, DC 20036.  Alternatively, you may transmit any 
response by email to me at rmueller@gibsondunn.com. 

If you have any questions with respect to the foregoing, please contact me at 202-955-
8500. 

Sincerely, 

Ronald O. Mueller 

cc: Kenneth Steiner 

Enclosures 



ATTACHMENT A 



From: John Chevedden 
Date: Monday, Nov 08, 2021, 11:19 PM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Subject: Rule 14a-8 Proposal (BAC)`` RECALL

RECALL 

Dear Mr. Jeffries, 

Please see the attached rule 14a-8 proposal to improve corporate
governance and enhance long-term shareholder value at de minimis up-
front cost – especially considering the substantial market capitalization of
the company.

If you confirm proposal receipt in the next day a broker letter can be
promptly forwarded that will save you from making a formal request.

Sincerely,
Kenneth Steiner

mailto:ross.jeffries@bofa.com















From: Kenneth Steiner  
Sent: Wednesday, November 10, 2021 3:45 PM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Cc: Ross Jeffries - Bank of America Corporate Secretary <bac_corporate_secretary@bofa.com>; 
Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>; John Chevedden
Subject: Kenneth Steiner Rule 14a-8 proposal

Mr. Jeffries,
I emailed my rule 14a-8 proposal directly to you on October 26, 2021.
I am the sole representative for this proposal.
Please copy Mr. John Chevedden on any messages regarding this
proposal.
Mr. Chevedden is not representing me.
However he is not precluded from advising me by the new rules as I
understand them.



From: John Chevedden 
Date: Tuesday, Nov 16, 2021, 9:09 AM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Cc: Kenneth Steiner 
Subject: (BAC)

Mr. Jeffries,
The only 2022 BAC rule 14a-8 proposal that I represent is my proposal.
I do not represent Mr. Steiner’s 2022 BAC rule 14a-8 proposal.
John Chevedden



From: John Chevedden
Sent: Thursday, November 18, 2021 12:01 PM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>; Mueller, Ronald O.
<RMueller@gibsondunn.com>
Subject: (BAC)

Mr. Jeffries,
The only 2022 BAC rule 14a-8 proposal that I represent is my proposal. 
I do not represent Mr. Steiner’s 2022 BAC rule 14a-8 proposal.
John Chevedden 



ATTACHMENT B 



UNITED STATES

SECURtTIES AND EXCHANGE COMMtSSION
WASHINGTON D.C 20549-3010

January 10 2008

Ronald Mueller

Gibson Dunn Crutcher LLP

1050 Connecticut Avenue N.W
Washington DC 20036-5306

Re General Electric Company

Incoming letter dated December 2007

Dear Mr Mueller

This is in response to your letter dated December 2007 concerning the

shareholder proposals submitted to GE by Dennis Rocheleau Lauren Rocheleau

and Shana Rocheleau We also have received letter from the proponents dated

January 2008 Our response is attached to the enclosed photocopy of your

correspondence By doing this we avoid having to recite or summarize the facts set Torth

in the correspondence Copies of all of the correspondence also will be provided to the

proponents

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Jonathan Ingram

Deputy Chief Counsel

Enclosures

cc Dennis Rocheleau

Lauren Rocheleau

Shana Rocheleau

----- ----------- ------- 

---------- ---- -------- 

DIVISION OF

CORPORATION FINANCE

--------------------------------- ***FISMA & OMB Memorandum M-07-16***



January 10 2008

Response of the Office of Chief Counsel

Division of Corporation Finance

Re General Electric Company

Incoming letter dated December 2007

The proposals relate to directors

There appears to be some basis for your view that GE may exclude the proposals

under rule 14a-8c Accordingly we will not recommend enforcement action to the

Commission if GE omits the proposals from its proxy materials in reliance on

rule 4a-8c In reaching this position we have not found it necessary to address the

alternative basis for omission upon which GE relies

Sincerely

Heather Maples

Special Counsel



GIBSON DUNN CRUTCHERLLP
LAWYERS

REGISTERED LIMITED LIABILITY PARTNERSHIP

INCLUDING PROFESSIONAL CORPORATIONS

ircr
1050 Connecticut Avenue N.W Washington D.C 20036-5306 fl

202955-8500

wwwgibsondunn corn

rmuellergibsondunn.com

December 2007

Direct Dial
Client No

202 955-8671 32016-00092

Fax No

202 530-9569

VIA HAND DELIVERY

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street N.E

Washington D.C 20549

Re Shareowner Proposals of Dennis Rocheleau

Exchange Act of 1934Rule 14a-8

Dear Ladies and Gentlemen

This letter is to inform you that our client General Electric Company GEintends to

omit from its proxy statement and form of proxy for its 2008 Annual Shareowners Meeting

collectively the 2008 Proxy Materials two shareowner proposals captioned AFA and

AFB collectively the Proposals initially submitted by Dennis Rocheleau the

Proponent and subsequently resubmitted by him through his daughters Lauren Rocheleau

and Shana Rocheleau together the Nominal Proponents

Pursuant to Rule 14a-8j we have

enclosed herewith six copies of this letter and its attachments

filed this letter with the Securities and Exchange Commission the Commission no

later than eighty 80 calendar days before GE intends to file its definitive 2008 Proxy

Materials with the Commission and

concurrently sent copies of this correspondence to the Proponent and the Nominal

Proponents

LOS ANGELES NEWYORK WASHINGTON D.C SAN FRANCISCO PALO ALTO

LONDON PARIS MUNICH BRUSSELS ORANGE COUNTY CENTURY CITY DALLAS DENVER
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Rule 4a-8k provides that shareowner proponents are required to send companies

copy of any correspondence that the proponents elect to submit to the Commission or the staff of

the Division of Corporation Finance the Staff Accordingly we are taking this opportunity to

inform the Proponent that if he elects to submit additional correspondence to the Commission or

the Staff with respect to the Proposals copy of that correspondence should concurrently be

furnished to the undersigned on behalf of GE pursuant to Rule 14a-8k

BASES FOR EXCLUSION

We believe that both Proposals may properly be excluded from the 2008 Proxy Materials

pursuant to

Rule 14a-8c because the Proponent has exceeded the one-proposal limitation and

Rule 14a-8i8 because the Proposals relate to the election of director

Copies of the Proposals and their supporting statements as well as related

correspondence from the Proponent are attached to this letter as Exhibit On behalf of oUr

client we hereby respectfully request that the Staff concur in our view that the Proposals may be

excluded from the 2008 Proxy Materials for the reasons set forth below

ANALYSIS

The Proposals May Be Excluded under Rule 14a-8c Because the Proponent

Has Exceeded the One-Proposal Limitation

Background

On September 21 2007 GE received letter from the Proponent dated

September 21 2007 containing two shareowner proposals entitled AFA and AFB for

inclusion in the 2008 Proxy Materials The Proponents submission contained several procedural

deficiencies he did not provide verification of his ownership of the requisite number of GE

shares iihe did not state his intention to hold such shares through the date of the 2008 Annual

Meeting and iii he submitted two proposals for consideration at the 2008 Annual Meeting

Thus in letter dated October 2007 which was sent within 14 days of the date GE received

the Proposals GE timely provided the Proponent with notice of deficiencies as required by

Rule 14a-8f the Deficiency Notice In the Deficiency Notice attached hereto as Exhibit

GE informed the Proponent of the requirements of Rule 14a-8 and how he could cure the

procedural deficiencies including that he was limited to the submission of one shareowner

proposal for consideration at the 2008 Annual Meeting pursuant to Rule 14a-8c The

Deficiency Notice also included copy of Rule 14a-8 See Exhibit
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By letter dated October 11 2007 and received by GE on October 15 2007 the

Proponent responded to the Deficiency Notice the Proponents Response copy of which is

attached hereto as Exhibit In the Proponents Response the Proponent stated that he would

not be able to meet the ownership requirements of Rule 14a-8b in order to be eligible to submit

shareowner proposal for the 2008 Annual Meeting noting that

With respect to Share Ownership Deficiency cannot cure the defect in time

but will meet the standard for 2009 inasmuch as purchased more shares today

In addition the Proponents Response included the following statements with regard to the

number of shareowner proposals he submitted

In light of II Multiple Proposals will withdraw AFB and have my
daughter Lauren file AFA You can expect AFB next year unless my other

daughter Shana also holds sufficient GE shares

In letter dated October 14 2007 which was received by GE on October 16 2007
Lauren Rocheleau submitted shareowner proposal and supporting statement entitled AFA
that is identical to the proposal and supporting statement submitted by the Proponent also

entitled AFA See Exhibit By letter dated October 23 2007 which was received by GE on

October 25 2007 Shana Rocheleau submitted shareowner proposal and supporting statement

entitled AFB that is identical to the proposal and supporting statement submitted by the

Proponent also entitled AFB See Exhibit The submissions by Lauren Rocheleau and

Shana Rocheleau both provide that the Proponenttheir fatheris the designated representative

with respect to the Proposals

Rule 4a-8cThe One-Proposal Limitation

Both Proposals may be excluded from the 2008 Proxy Materials by reason of

Rule 4a-8c which permits each shareowner no more than one proposal for each shareowner

meeting In adopting the predecessor to Rule 14a-8c Rule 14a-8a4 the Commission noted

its awareness of the possibility that some proponents may attempt to evade the rules limitations

through various maneuvers Exchange Act Release No 12999 Nov 22 1976 The

Commission went on to note that such tactics would result in the granting of request by the

affected managements for no action letter concerning the omission from their proxy materials

of the proposals at issue Id In cases where shareowner has submitted multiple proposals and

then has had family members friends or other associates submit the same or similarproposals

shortly after being notified of the one proposal rule the Staff repeatedly has concurred that such

tactics will entitle the company to no-action relief in reliance on Rule 14a-8c See e.g Staten

Island Bancorp Inc avail Feb 27 2002 concurring in the exclusion under Rule l4a-8c of

five shareowner proposals all of which were initially submitted by one proponent and when
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notified of the one-proposal rule the proponent daughter close friends and neighbors

resubmitted similarand in some cases identical proposals Spartan Motors Inc avail

Mar 12 2001 permitting the omission of two proposals under Rule 4a-8c that were initially

submitted by the proponent where after he was made aware of the one-proposal rule two

identical proposals were resubmitted under his name and his wifes name Dominion Resources

Inc avail Feb 24 1993 concurring under the predecessor to Rule 4a-8c in the exclusion of

three shareowner proposals that were initially submitted by one shareowner and when he was

notified by the company of the one-proposal limitation the shareowner had two identical

proposals each created on the same typewriter or word processor and each sent certified mail

with consecutive serial numbers nominally submitted by two different individuals

Moreover the Staff has interpreted Rule 14a-8c to permit exclusion of all of group of

multiple proposals submitted by related parties when circumstances show that the nominal

proponents are acting on behalf of under the control of or alter ego of the

Weyerhaeuser Co avail Dec 20 1995 For instance in International Business Machines

Corp avail Jan 26 1998 shareowner proponent submitted four proposals and after the

company notified him of the one-proposal rule the proponent resubmitted one proposal and then

had his wife his son and his daughter resubmit the other three identical proposals in their own

names The Staff permitted the exclusion of all four proposals for exceeding the one-proposal

limitation under the predecessor to Rule 14a-8c concurring in the companys argument that the

proponents wife son and daughter were simply nominal proponents Similarly in Banc One

Corp avail Feb 1993 the Staff concurred in the exclusion of three shareowner proposals

under the predecessor to Rule 14a-8c because although the proposals were submitted by three

different proponents it was clear that two of the proponents were only nominal proponents for

the original proponent The company based its argument on the fact that the original proponent

stated in letter to the company that he had arranged for other qualified shareholders to serve as

proponents of three shareholder proposals which we intend to lay before the 1993 Annual

Meeting In the same letter the proponent named one of the nominal proponents and indicated

that he was still finalizing the text of the proposal of one of these nominal proponents See also

BankAmerica Corp avail Feb 1996 concurring in the exclusion of two shareowner

proposals in reliance on Rule 14a-8c-one submitted as president of corporation and the

other as custodian of minornoting that nominal proponents were acting on behalf of under

the control of or as the alter ego of proponent Occidental Petroleum Corp avail

Mar 27 1984 permitting the exclusion of three proposals where the shareowner proponent

attempted to evade the one proposal limitation by having additional proposals submitted by

other nominal proponents after being notified of the one-proposal limitation by the company
and having failed to reduce the number of proposals This is precisely what the Proponent has

done as set forth in more detail below by having his two daughters submit the Proposals after he

was notified of the one-proposal limitation As such the Nominal Proponents have acted on his

behalf and under his control in submitting the Proposals in violation of Rule 4a-8c
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The Proponent was notified in the Deficiency Notice of the one-proposal limitation and

was given the opportunity to withdraw one proposal Nevertheless the Proponent had the

Nominal Proponents resubmit the Proposals both of whom designated the Proponent as their

representative with respect to the Proposals The Proponent clearly is attempting to evade the

rules limitations through this maneuver Following receipt of the Deficiency Notice the

Proponent stated that will have my daughter file AFA and that he would have his other

daughter submit AFB if she owned sufficient shares That in fact is exactly what then

happened the Proponent arranged for others to submit the exact same Proposals in order to do

what he knew he was not permitted to do himselfunder the Commissions regulations As

further evidence of the Proponents control or influence over the Nominal Proponents we note

that

the Proposals and supporting statements submitted by the Nominal Proponents

are identical to the Proposals and supporting statements initially submitted by

the Proponent

ii one of the Nominal Proponents entitled one of the Proposals AFA and the

other Nominal Proponent entitled the other Proposal AFB the exact same

captions that the Proponent had used for the Proposals

iii the Nominal Proponents are both daughters of the Proponent and

iv Proposals submitted by the Proponent and the Nominal Proponents are in

exactly the same format and font

In short it is clear from the documents and the facts that the Nominal Proponents are

acting under the Proponents direction and on his behalf in order to circumvent the one-proposal

limit in Rule 4a-8c Moreover the Proponent is not eligible to submit even one shareowner

proposal for the 2008 Annual Meeting because by his own admission he does not meet the

share ownership requirements of Rule 14a-8b As noted in the Proponents Response he

cannot cure the defect in time.. Thus based on the language set forth by the

Commission in Exchange Act Release No 12999 specifically that such tactics and

maneuvers will result in the granting of no-action relief concerning the omission of the

proposals at issue and based on the no-action letter precedent cited above we believe that both of

the Proposals are excludable in reliance on Rule 14a-8c for exceeding the one-proposal

limitation
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II The Proposals May Be Excluded Under Rule 14a-8i8 Because the

Proposals Relate to the Election of Directors

BackgroundRule 14a-8i8 and GEs Board of Directors

We believe that the Proposals also are excludable pursuant to Rule 14a-8i8 which

permits the exclusion of shareowner proposals relat to an election for membership on

companys board of directors or analogous governing body The purpose of the exclusion is to

ensure that the shareowner proposal process is not used to circumvent more elaborate rules

governing election contests The Commission has stated the principal purpose of this provision

is to make clear with respect to corporate elections that Rule 4a-8 is not the proper means for

conducting campaigns or effecting reforms in elections since other proxy rules are

applicable thereto Exchange Act Release No 12598 July 1976

As evidenced by the language of the Proposals their supporting statements and the cover

letter under which the Proposals were submitted by the Proponent both Proposals target
Aim

Fudge current member of GEs Board of Directors the Board whom GE expects the Board

to nominate for reelection at the 2008 Annual Meeting of Shareowners Thus AFA
undoubtedly is intended to be Ann Fudge proposal and AFB is intended to be Ann Fudge

proposal The supporting statement of AFA specifically states that it is intended to apply to

Ms Fudge it states in short we dont need Ann Fudge AFB is likewise designed to target

Ms Fudge in that it would apply to only few of GEs directors who will be nominated for

reelection at the 2008 Annual Shareowners Meeting including Ms Fudge Finally the

Proponent has stated that the Proposals are intended to have this effect in his letter of

September 21 2007 initially transmitting the Proposals the Proponent states among other

things My approach may be bit of blunt instrument but am very much offended by

Ms Fudges continuing presence on our Board

As set forth below the Staff consistently has concurred in the exclusion of shareowner

proposals that are intended to question the business judgment and suitability of particular

director and those proposals that operate to prevent the election of only some of the directors

nominated for reelection at the annual meeting Thus we believe that both Proposals are

excludable from the 2008 Proxy Materials in reliance on Rule 14a-8i8 as relating to the

election to the Board

Exclusion of Shareowner Proposal AFA

AFA provides that

Section Qualifications of the Companys Governance Principles which states

Directors should offer their resignation in the event of any significant change in
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their personal circumstances including change in their principal job

responsibilities will hereafter be interpreted to mean inter alia that any director

who for any reason other than normal retirement no longer remains in the

executive position held at the time of initial election or substantially similaror

higher office must resign immediately from the GE Board unless all other

directors by secret ballot unanimously vote to refuse to accept the resignation and

the Board then provides written public explanation of the reasons for its stance

Although this Proposal is phrased in general terms the supporting statement leaves no

doubt as to how the Proponent intends for it to operate It states We do not require individuals

directors marching to distant different drummer.. In short we do not need Ann

Fudge

The Staff consistently has permitted companies to exclude shareowner proposal that

requests or requires the resignation of one or more specific directors who are standing for

election at the same meeting at which the proposal will be considered For example in PepsiCo
Inc avail Feb 1999 the company received shareowner proposal requesting that the board

of directors establish policy that board members shall submit resignation if their individual

professional responsibilities change through ouster or resignation due to shareholder pressure

Although in PepsiCo the proponent phrased the proposal to appear broad and generic the

supporting statement indicated that the proposal was directed against two incumbent directors

noting that the companys board included two CEOs who were ousted from their own places of

employment We believe that directors should submit resignation under circumstances such as

these In concurring that the proposal in PepsiCo was excludable under Rule 14a-8i8 the

Staff noted that the proposal together with the supporting statement appears to question the

ability of two members of the board who PepsiCo indicates will stand for reelection at the

upcoming annual meeting to fulfill the obligations of directors See also e.g CA Inc avail

June 20 2006 concurring under Rule 14a-8i8 in the exclusion of proposal requesting that

two members of the board be removed pursuant to provision of the Delaware General

Corporation Law Second Bancorp Inc avail Feb 12 2001 ermitting exclusion of

proposal under Rule 4a-8i8 calling for the resignation of an incumbent director US
Bancorp avail Feb 27 2000 granting no-action relief under Rule 14a-8i8 for proposal

mandating the removal of the companys officers and directors ChemTrak Inc avail

Mar 10 1997 concurring in the omission of proposal under Rule 14a-8i8 requesting that

the board of directors accept the resignation of the current chairman

Further the Staff consistently has permitted the exclusion of shareowner proposals that

question the personal suitability of specific individual to serve on the Board As noted above

in PepsiCo the Staff provided that the proposal and supporting statement when viewed together

seemed to question the ability of two members of the board See also Brocade Communication

Systems Inc avail Jan 31 2007 Exxon-Mobil Corp avail Mar 20 2002 ATT Corp
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avail Feb 13 2001 Honeywell International Inc avail Mar 2000 where in each case

the Staff concurred the proposal was excludable under Rule 14a-8i8 noting that the proposal

together with the supporting statement appeared to question the business judgment of board

member or members who would stand for reelection at the upcoming annual meeting of

shareowners See also Delta Air Lines Inc avail Jul 21 1992 granting exclusion of

shareowner proposal that calls into question the qualifications of at least one director for

reelection and thus the proposal may be deemed an effort to oppose the managements
solicitation on behalf of the reelection of this person in reliance on the predecessor to

Rule 14a-8i8

Here the facts are substantially similar to those in PepsiCo AFA requests that GEs
Governance Principles require the immediate resignation of any director who no longer remains

in the executive position held at the time of initial election or substantially similaror higher

office As the company noted in its letter to the Staff in PepsiCo the Proponent here has

carefully constructed the wording of the proposal so that it appears to be broad generic

proposal establishing certain criteria for board membership However when viewed together

with the language in the supporting statement quoted above and the Proponents cover letter

under which AFA initially was submitted it is clear that AFA is targeting Ms Fudge whom GE

expects the Board to nominate for reelection at the 2008 Annual Meeting In his cover letter

dated September 21 2007 the Proponent notes that he is very much offended by Ms Fudges

continuing presence on our Board This statement together with the language of the supporting

statement as well as the Proposals title of AFA presumably Ann Fudge proposal makes it

clear that by its terms and underlying meaning AFA is targeting Ms Fudge specific member

currently serving on the Board who the Board expects to nominate for reelection at the 2008

Annual Meeting Based on the well-established precedent set forth above the Staff views the

proposals and supporting statements together when evaluating the excludability of shareowner

proposals under Rule 14a-8i8 As such we believe that AFA is attempting to question the

ability of and seek to disqualify from reelection current member of the Board who would

otherwise be nominated for reelection at the 2008 Annual Meeting Accordingly AFA is

excludable from the 2008 Proxy Materials under Rule 14a-8i8

Exclusion of Shareowner Proposal AFB

AFB provides that

Prior to the annual nomination and election of directors the Boards

and will specifically review the performance of all

directors who have served for more than years on our Board If only one

director meets that standard he or she will not be recommended unless the entire

Board unanimously votes by secret ballot to endorse that members candidacy If
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more than one director so qualifies the NGC will force rank the directors and the

bottom rated candidate will not be re-nominated

In various contexts the Staff has permitted companies to exclude under Rule 14a-8i8
shareowner proposals that in purpose or effect seek through the Rule 4a-8 process to oppose

the election of specific nominees for election to the companys board of directors an effort that

should properly be the subject of Rule 14a-12 election contest For example in Archer-

Daniels-Midland Co avail Aug 1999 the Staff concurred that the company could exclude

shareowner proposal that sought to disqualify for election any director who failed to offer to buy
the company The company argued among other things that the proposal related to an election

for directors given that only very particular and limited group of individuals could qualify The

company also noted that although on its face the proposal spoke in terms of qualifications the

practical effect would be the same as the waging of proxy context to place on the board only

those who would approve narrowly defined extraordinary transaction

Similarly AFB is excludable because its practical effect is to disqualify one of limited

number of Board members as AFB only applies to current directors who have served for more

than years on our Board Currently seven of the 16 members of GEs Board have served

more than years James Cash Jr Aim Fudge Claudio Gonzalez Andrea Jung Sam

Nunn Roger Penske and Douglas Warner III To the extent that GEs Board nominates

some or all of these directors for reelection at the 2008 Aimual Shareowners Meeting as is

expected the effect of AFB would be to disqualify one of GEs nominees AFB does not

similarly disqualify nominees who have served on the Board for less than eight years Such

disparate treatment constitutes an opposition to the reelection of current directors which

indicates the Proponents intent to circumvent Rule 4a- 12 and which renders AFB excludable

under Rule 14a-8i8

AFB requests that GEs Nominating and Governance Committee specifically review the

performance of all directors who have served more than years on our Board and provides that

if only one director meets that standard he or she will not be recommended unless the entire

Board unanimously votes by secret ballot to endorse that members candidacy and calls for

force ranking of certain nominees in which the bottom rated candidate will not be re

nominated Thus similar to Delta Air Lines AFB calls into question the qualifications of at

least one director for reelection and thus the proposal must be deemed an effort to oppose the

managements solicitation on behalf of the reelection of this person Delta AirLines Inc

avail Jul 21 1992 granting exclusion of shareowner proposal that calls into question the

qualifications of at least one director for reelection and thus the proposal may be deemed an

effort to oppose the managements solicitation on behalf of the reelection of this person in

reliance on the predecessor to Rule 14a-8i8 As such AFB is excludable under

Rule 14a-8i8 because it questions the business judgment and suitability for office of specific

GE directors who will be up for reelection at the upcoming annual meeting and attempts to use
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the Rule 14a-8 process to oppose the election of specific nominees to the Board See also

Brocade Communication Systems Inc avail Jan 31 2007 Exxon-Mobil Corp avail

Mar 20 2002 ATT Corp avail Feb 13 2001 where in each case the Staff concurred that

the proposal was excludable under Rule 14a-8i8 noting that the proposal together with the

supporting statement appeared to question the business judgment of board member or

members who would stand for reelection at the upcoming annual meeting of shareowners

Moreover the Staff consistently has determined that shareowner proposals are excludable

under Rule 14a-8i8 when such proposals involve director nomination criteria or director

qualifications that if implemented would affect the selection of director nominees or the

election of such nominees at the annual meeting at which the proposal would be presented

See e.g Washington Mutual Inc avail Feb 20 2007 concurring that proposal relating to

certain requirements for director nominees was excludable under Rule 14a-8i8 noting that it

could if implemented disqualify nominees for director at the upcoming annual meeting Bank

ofAmerica Corp avail Jan 12 2007 noting that shareowner proposal was excludable under

Rule 14a-8i8 that sought to reduce the size of the companys board of directors noting that

implementation of the proposal may disqualify nominees for directors at the upcoming annual

meeting Peabody Energy Corp avail Mar 2005 noting that shareowner proposal

seeking to adopt policy so that independent directors would comprise two-thirds of the

companys board of directors was excludable under Rule 14a-8i8 because it could if

implemented disqualify nominees for director at the upcoming annual meeting As noted

above AFB targets seven of the 16 current members of the Board and if implemented one of

those seven directors would be disqualified as nominee for reelection at the 2008 Annual

Meeting Thus as set forth in the precedent cited above AFB is excludable under

Rule 4a-8i8 because it questions the business judgment and suitability for office of specific

GE directors who will be up for reelection at the upcoming annual meeting and could if

implemented disqualify director nominee at the upcoming 2008 Annual Meeting

CONCLUSION

Based on the foregoing analysis we respectfully request that the Staff concur that it will

take no action if GE excludes the Proposals from its 2008 Proxy Materials for the reasons set

forth above We would be happy to provide you with any additional information and answer any

questions that you may have regarding this subject In addition GE agrees to promptly forward

to the Proponents any response from the Staff to this no-action request that the Staff transmits by
facsimile to GE only
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If we can be of any further assistance in this matter please do not hesitate to call me at

202 995-8671 my colleague Elizabeth Ising at 202 955-8287 or David Stuart GEs
Senior Counsel at 203 373-2243

Sincerely

/2Jd2
Ronald Mueller

ROMJj 1k

Enclosures

cc David Stuart General Electric Company

Dennis Rocheleau

Lauren Rocheleau

Shana Rocheleau

100335562 6.DOC
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September 21.2007

Brackett Denniston Secretory

General Electric Company
3135 Easton Turnpike

Fairftetd CT 06828

Dear Brockett

Following up on our earlier dialogue ond that which hod with Mike McAtŁvey on

September 12 submit the attached two proposals for inclusion in next years proxy

statement

My approach may be bit of blunt instrument but am very much offended by Ms

Fudges continuing presence on our Board As have said previously am not

attacking her integrity her decency or her willingness to devote time to our Board

What am asserting is that she is relative lightweight and if she were white she

would never have been nominated This in my opinion is not the first time GEs

devotion to diversity or political correctness has proved to be wrongheaded and

violative of The Letter and the SpiritTM standards

erel
Dennis Rocheleou

----- ----------- ------- 

---------- ---- -------- *** Redacted - FISMA ***



SHAREHOLDER PROPOSAL AFA

RESOLVED That Section Qualifications of the Companys Governance Principles

which states Directors should offer their resignation in the event of any significant

change in their personal circumstances including change in their
principal job

responsibilities will hereafter be interpreted to mean inter alIq that any director

who for any reason other than normal retirement no longer remains in the executive

position held at the time of initial election or substantially similar or higher office

must resign immediately from the GE Board unless all other directors by secret ballot

unanimously vote to refuse to accept the resignation and the Board then provides

written public explanation of the reasons for its stance

COMMENT CertainJywe should expect that our directors should be able to devote

sufficient time to fulfill their Board duties But our Board also should not countenance

serial instances of arguable job failure or burnout by our directors
..

however it may
be spun for the public We need the informed insights of the best people engaged in

activities reasonably related to the conduct of the Company We do not require

individuals marching to distant different drummerproviding the beat for bicycling

in Europe practicing yoga reading .. or even writing ..
short stories or learning to

yodel In short we dont need Ann Fudge



SHAREHOLDER PROPOSAL AFB

RESOLVED Prior to the annual nomination and election of directors the Boards NGC

will specifiØally review the performance of all directors who have served for more

thcin years on our Board If only one director meets that standard he or she will not

be recommended unless the entire Board ananimously votes by secret ballot to

endorse that members candidacy If more than one director so qualifies the NGC
will force rank the directors and the bottom rated candidate will not be re-nominated

COMMENT Insufficient dynamism is an unhealthy byproduct of once elected you

stay until you resign or reach 74 reality that abides with respect to the outside

directors on our Board In Company that apparently embraces an executive culture

of grow or go rank and yank and little angst improves performance its Board

ought to practice what it countenances The argument that we always get it right in

our initial selection of directors defies the laws of statistics
..

and our history
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David Stuart

Senior Counsel

InvestigotionsfRegu1otor

GE

rrr IVODCCC 3135 Eoston Tuinpike

VIM rIJLIVL LIW
Fairfield CT 06828

Dennis Rocheleou USA

----- ----------- ------- 11203373 223

---------- ---- -------- F1 203 373 2523

dovid.mstuort@ge.com

Re Shareowner Proposal

Dear Mr Rochefecu

am writing on behalf of General Electric Company the Tompanyl which recØivedon

September 21 2007 your letter dated September 21 2007 including two shoreowner

proposols entitled Shareholder Proposal AFA and Shareholder Proposal AFB for

consideration at our 2008 Annual Meeting of Shareowners collectively the Submission

Your Submission contains certain procedural deficiencies as set forth below which Securities

and Exchange Commission SEC1 regulations require us to bring to your attention

Share Ownership Deficiency

Rule 14a-8b under the Securities Exchange Act of 193Ls as amended Exchcnge Act

provides that each shareowner proponent must submit sufficient proof that it has

continuously held at least $2000 in market value or 1% of companys shares entitled to

vote on the proposal for at least one year as of the date the shareholder proposal was

submitted The Companys stock records do not indicate that you are the record owner of

sufficient shares to satisfy this requirement In addition to date we have not received proof

from you that you have satisfied Rule 14a-8s ownership requirements as of the date that the

proposal was submitted to the Company

To remedy this defect you must submit sufficient proof of your ownership of Company

shares As explained in Rule 14a-8b sufficient proof may be in the form of

written statement from the record holder of your shores usually broker or

bank verifying that as of the dote the proposal was submitted you

continuously held the requisite number of Company shares for at least one

year or

if you have filed Schedule 130 Schedule 136 Form Form or Form or

amendments to those documents or updated forms reflecting your ownership

of Company shores as of or before the date on which the one-year eligibility

period begins copy of the schedule and/or form and any subsequent

amendments reporting change in the ownership level and written

statement that you continuously held the required_number of shares for the

one-yearperiod
________ _________

October 2007

6OI JIfl

--------------------------------- ***FISMA & OMB Memorandum M-07-16***
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In addition under Rule 14a-8bl shareowner must provide the company withwritten statement that he or she intends to continue to hold the shares through the date ofthe shareowners meeting at which the proposal will be voted on by the shareowners Inorder to correct this procedural defect you must submit written statement that you intendto continue holding the shares through the date of the shareowner meeting

For your information enclose copy of Rule 14a-8

IL Multiple Proposals

Pursuant to Rule l4a-8c under the Exchange Acto shareowner may submit no morethan one proposal to company for particular shoreowners meeting As stated in yourcover letter dated September 21 2007 your Submission contains two proposals one entitledShareholder Proposal AFA and another entftled Shareholder Proposal AFB You cancorrect this procedural deficiency by indicating which proposal you would like to submit andwhich proposal you would like to withdraw

Ill Your Response to this Letter

The SECs rules require that your response to this letter be postmarked or transmitted
electronically no later than 1L calendar days from the date you receive this letter Pleaseaddress any response to me at the address or fax number as provided above

Sincer yours

David Stuart

DMS/jlk

Enclosure

1OO3C6g1_4ooc



Shareholder Propo5als Rule 14o-8

240.140-8

This section addresses when company must include shareholders proposal in its proxy statement and identify the

proposal in its form of proxy when the company holds on annual or special meeting of shareholders In summary in order to

have your shareholder proposal included on companys proxy cord and included along with any supporting statement in

its proxy statement you must be eligible and follow certain procedures Under few specific circumstances the company is

permitted to exclude your proposal but only after submitting its reasons to the Commission We structured this section in

question-and-answer format so that it is easier to understand The references to you are to shareholder seeking to

submit the proposal

Question What is proposal

shareholder proposal is your recommendotion or requirement that the company and/or its board of directors

take action which you intend to present ot meeting of the companys shareholders Your proposal should state

as clearly as possible the course of octian that you believe the company should follow If your proposal is placed on

the companys proxy card the company must also provide in the form of proxy means for shareholders to specify

by boxes choice between approval or disapproval or abstention Unless otherwise indicated the word proposol

as used in this section refers both to your proposal and to your corresponding statement in support of your

proposal if any

Question Who is eligible to submit proposal and how do demonstrate to the company that am eligible

In order to be eligible to submit proposal you must hove continuously held at least $2000 in market

value or 1%of the companys securities entitled to be voted on the proposal at the meeting for at least one

year by the date you submit the proposal You must Continue to hold those securities through the dote of

the meeting

If you ore the registered holder of your securities which means that your name appears in the companys
records asa shareholder the company con verify your eligibility on its own although you will still have to

provide the company with written statement that you intend to continue to hold the securities through

the date of the meeting of shareholders HSwever if like many shareholders you ore not registered holder

the company likely does not know that you are shareholder or how many shares you own In this case at

the time you submit your proposal you must prove your eligibility to the company in one of two ways

Ii The first way is to submit to the company written statement from the record holder of your

securities usually broker or bank verifying that at the time you submitted your proposal you

continuously held the securities for at least one year You must also include your own written

statement that you intend to continue to hold the securities through the dote of the meeting of

shareholders or

ii The second way to prove ownership applies only if you have filed Schedule 13D t240.13d-101

Schedule 13G 240.13d-102 Form 249.103 of this chapter Form 249.104 of this chapter

and/or Form t249 105 of this chapter or amendments to those documents or updated forms

reflecting your ownership of the shares as of or before the dote on which the one-year eligibility

period begins If you have filed one of these documents with the SEC you may demonstrate your

eligibility by submitting to the company

IA copy of the schedule and/or form and any subsequent amendments reporting change in

your ownership level

Your written statement that you continuously held the required number of shores for the one-

year period as of the date of the statement and

Your written statement that you intend to continue ownership of the shores through the dote of

the companys annual or special meeting

Ic Question How many proposals may submit

Each shareholder may submit no more than one proposal to company for particular shareholders meeting

Id Question Flow long can my proposal be
The proposal including any accompanying supporting statement may not exceed 500 words

le Question What is the deadline for submitting proposal

If you are submitting your proposal for the companys annual meeting you can in most cases find the

deadline in last years proxy statement l4owever if the company did not hold on annual meeting lost year

or has changed the dote of its meeting for this year more than 30 days from last years meeting you can



usually find the deadline in one of the companys quarterly reports on Form 10-Q 249.308o of this chapter
or 10-QSB 249.308b of this chapter or in shareholder reports of investment companies under 270.30d-1
of this chapter of the Investment Company Act of 1940 In order to avoid controversy shareholders should

submit their proposals by means including electronic means that permit them to prove the date of delivery

The deadline is calculated in the following manner if the proposal is submitted for regularly scheduled

annual meeting The proposal must be received at the companys principal executive offices not less than

120 calendar days before the date of the companys proxy statement released to shareholders in

connection with the previous years annual meeting However if the company did not hold on annual

meeting the previous year or if the dote of this years annual meeting has been changed by more than 30

days from the date of the previous years meeting then the deadline is reasonable time before the

company begins to print and mail its proxy materials

If you ore submitting your proposal for meeting of shareholders other than regularly scheduled annual

meeting the deadline iso reasonoble time before the company begins to print and mail its proxy materials

If Question What if foil to follow one of the eligibility or procedural requirements explained in answers to

Questions through of this section

The com pony may exclude your proposal but only after it has notified you of the problem and you hove
failed adequately to correct it Within 14 calendar days of receiving your proposal the company must notify

you in writing of any procedural or eligibility deficiencies as well as of the time frame for your response
Your response must be postmarked or transmitted electronically no later than 14 days from the date you
received the companys notification company need not provide you such notice of deficiency if the

deficiency cannot be remedied such os if you fail to submit proposal by the companys properly

determined deadline lithe company intends to exclude the proposal it will later hove to make
submission under 240.140-8 ond provide you with copy under Question 10 below 240.140-8j

If you fail in your promise to hold the required number of securities through the dote of the meeting of

shareholders then the company will be permitted to exclude all of your proposals from its proxy materials

for any meeting held in the following two calendar years

Question Who has the burden of persuading the Commission or its staff that my proposal can be excluded
Except as otherwise noted the burden is on the company to demonstrate that it is entitled to exclude proposal

hI Question Must appear personally at the shareholders meeting to present the proposal

Either you or your representative who is quqified under State law to present the proposal on your behalf
must attend the meeting to present the proposal Whether you attend the meeting yourself or send

qualified representative to the meeting in your place you should make sure that you or your
representative follow the proper state low procedures for attending the meeting and/or presenting your
proposal

If the company holds its shareholder meeting in whole or in part via electronic media and the company
permits you or your representative to present your proposal via such media then you may appear through
electronic media rather than traveling to the meeting to appear in person

If you or your qualified representotive fail to appear and present the proposal without good cause the

company will be permitted to exclude all of your proposals from its proxy materials for any meetings held in

the following two calendar years

Ii Question If have complied with the procedural requirements on what other bases may company rely to

exdude my proposal

Improper under state low If the proposal is nato proper subject for action by shareholders under the laws
of the jurisdiction of the corn ponys organization

Note to paragraph liii Depending on the subject matter some proposals are not considered proper under

state law if they would be binding on the company if approved by shareholders In our experience most
proposals that ore cast as recommendations or requests that the board of directors take specified action

are proper under state law Accordingly we will assume that proposal drafted as recommendation or

suggestion is proper unless the company demonstrates otherwise

Violation of law lithe proposal would if implemented cause the company to violate any state federal or

foreign low to which it is subject

Note to paragraph 112 We will not apply this basis for exclusion to permit exclusion of proposal on
grounds that it would violate foreigniow if compliance with the foreign law would result in violotion of any
state or federal law

Violation of proxy ruIe If the proposal or supporting statement is contrary to any of the Commissions proxy



rules including 240.140-9 which prohibits materially false or misleading statements in proxy soliciting

materials

14 Persona grievance special interest If the proposal relates to the redress of personal claim or grievance

against the company or any other person or if it is designed to result in benefit to you or to further

personal interest which is not shored by the other shareholders at large

Relevance If the proposal relates to operations which account for less than percent of the companys
total assets at the end of its most recent fiscal year ond for less than percent of its net earnings and gross

sales for its most recent fiscal year and is not otherwise significantly related to the companys business

Absence of power/authority If the company would lock the power or authority to implement the proposal

Management functions lithe proposal deals with matter reloting to the companys ordinary business

operations

18 Relates to election If the proposal relates to on election for membership on the companys board of directors

or analogous governing body

19 Conflicts with companys proposal If the proposal directly conflicts with one of the companys own

proposals to be submitted to shareholders at the some meeting

Note to paragraph iN9.l companys submission to the Commission under this section should specify the

points of conflict with the companys proposal

llO Substantially implemented If the company has already substantially implemented the proposal

11 Duplication If the proposal substantially duplicates another proposal previously submitted to the company
by another proponent that will be included in the companys proxy materials for the some meeting

12 Resubmissions If the proposal deals with substantially the same subject matter as another proposal or

proposals that has or have been previously included in the companys proxy materials within the preceding
calendar years company may exclude it from its proxy materials for any meeting held within calendar

years of the lost time it was included if the proposal received

iJ Less than 3% of the vote if proposed once within the preceding calendar years

ii Less than 6% of the vote on its lost submission to shareholders if proposed twice previously within the

preceding calendar years or

iii Less than 10% of the vote on its last submission to shareholders if proposed three times or more

previously within the preceding calendar years and

13 Specific amount of dividends If the proposal relates to specific amounts of cash or stock dividends

Ii Question 10 What procedures must the company follow if it intends to exclude my proposal

If the company intends to exclude proposal from its proxy materials it must file its reasons with the

Commission no later than 80 calendar days before it files its definitive proxy Statement and form of proxy
with the Commission The company must simultaneously provide you with copy of its submission The

Commission staff may permit the company to make its submission later than 80 days before the company
files its definitive proxy statement and form of proxy if the company dernonstrotes good cause for missing
the deadline

The company must file six paper copies of the following

Ii The proposal

ii An explanation of why the company believes that it may exclude the proposal which should if

possible refer to the most recent applicable authority such as prior OMsion letters issued under the

rule and

liii supporting opinion of counsel when such reasons are based on matters of state or foreign law

1k Question 11 May submit my own statement to the Commission responding to the companys arguments
Yes you may submit re5ponse but it is not required You should try to submit any response to us with copy to

the company as soon as possible alter the company makes its submission This way the Commission staff will

have time to consider fully your submission before it issues its response You should submit six paper copies of your



response

Question 12 If the company includes my shareholder proposal in its proxy materials what information about

me must it include along with the proposal itself

The companys proxy statement must include your name and address as well as the number of the

companys voting securities that you hold However instead of providing that information the company

may instead include statement that it will provide the information to shareholders promptly upon

receiving an oral or written request

12 The company is not responsible for the contents of your proposal or supporting statement

Im Question 13 What con do if the company includes in its proxy statement reasons why it believes

shareholders should not vote in favor of my proposal and disagree with some of its statements

The company may elect to include in its proxy statement reasons why it believes shareholders should vote

against your proposal The company is allowed to make arguments reflecting its own point of view just as

you may express your own point of view in
your proposals supporting statement

12 However if you believe that the companys opposition to your proposal contains materially false or

misleading statements that may violate our anti-fraud rule 240.14a-9 you should promptly send to the

Commission staff and the company letter explaining the reasons for your view along with copy of the

companys stotements opposing your proposal To the extent possible your letter should include specific

factual information demonstrating the inaccuracy of the companys claims Time permitting you may wish

to try to work out your differences with the company by yourself before contacting the Commission staff

We require the company to send you copy of its statements opposing your proposal before it mails its

proxy materials so that you may bring to our attention any materially false or misleading statements under

the following timefromes

Li If our no-action response requires that you make revisions to your proposal or supporting statement

as condition to requiring the company to include it in its proxy materials then the company must

provide you with copy of its opposition statements no later than calendar days after the company
receives copy of your revised proposal or

ii In all other coses the company must provide you with copy of its opposition statements no later

than 30 calendar days before its files definitive copies of its proxy statement and form of proxy under

240.14a-6
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RECEIVE

oci ZOU7

DENNISTON

October 14 2007

Brackett Denniston Secretazy

General ElectrIc Company
3135 Easton Turnpike

Fairfield CT 06828

Dear Mr Dennjgton

submit tbe attached proposal fbr iuclusio in next years proxy statement Either or
Dennis Rocheleau my representative will present the proposal at the Annual meeting
in Eric believe that own sufficient shares to meet SEC RnIe 14a4b requirements
and intend to hold such harcs through the date of the shareowners meeting

Sincerely

Lauren Rocbeleau

----- 

----- --------- -------- 

----- ------ ---- -------- 
--------------------------------- ***FISMA & OMB Memorandum M-07-16***



SHAREHOLDER PROPOSAL AFA

RESOLVED That Section Qucilifications of the Companys Governance Principles

which states Directors should offer their resignation in the event of any significant

change in their personal circumstances including change in their principal job

responsibilities
will hereafter be interpreted to mean inter cilia that any director

who for any reason other than normal retirement no longer remains in the ececutive

position held at the time of initial election or substantially similar or higher office

must resign immediately from the GE Board unless oil other directors by secret ballot

unanimously vote to refuse to accept the resignation and the Board then provides

written public explanation of the reasons for Its stance

COMMENT Certainly we should expect that our directors should be able to devote

sufficient time to fulfill their Board duties But our Ooard also should not countenance

serial instances of arguable job failure or burnout by our directors however it may
be spun for the public We need the informed insights of the best people engaged in

activities reasonably related to the conduct of the Company We do not require

individuals marching to distont different drummer providing the beatfor bicycling

in Europe practicing yoga reading .. or even writing ..
short stories or leaning to

yodel In short we dont need Ann Fudge
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October23 2007

RECEIVF
Braekett Denniston Secretary

General Electric Company
oc3135 Easton Turnpike

Fairfield CT 06828

DENNISTONI

Dear Mr Denniston

submit the attached proposal for inclusion in next years proxy statement Either or Dennis
Rocheleau my representative will present the proposal at_the Annhitmeeting in Erie believe
that own sufficient shares in GE Stock Direct

Accouni meet SEC Rule 14a-8b requirements and intend to hold such shares througWflui date of the shareholders meeting

ana Rocheleau

----- --------- -- ---- ------ 

---------------- -------- --------------------------------- ***FISMA & OMB Memorandum M-07-16***
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SHAREHOLDER PROPOSAL AFB

RESOLVED Prior to the annual nomination and election of directors the Boards NGC

will specifically review the performance of all directors who have served for more

than years on our Board If only one director meets that standard he or she will not

be recommended unless the entire Board Unanimously votes by secret ballot to

endorse that members candidacy If more than one director so qualifies the NGC

will force rank the directors and the bottom rated candidate will not be re-nominated

COMMENT Insufficient dynamism is an unhealthy byproduct of once elected you

stay until you resign or reach 74 reality that abides with respect to the outside

directors on our Board In Company that apparently embraces on executive culture

of grow or go rank and yank and little angst improves performance its Board

ought to practice what it countenances The argument that we always get it right in

our initial selection of directors defies the lows of statistics .. and our history



rir
January3 2008

Office of Chief Counsel
z- OJkcL

Division of Corporation Finance ION FINANCE
Securities and Exchange Commission

100 Street N.E

Washington DC 20549

RE Shareowner Proposal of DW Rocheleau LM Rocheleau SR Rocheleau

Dear Ladies and Gentlemen

Pursuant to my conversation with Mr Hines of your office we are sending this

letter outlining in an informal way our objection to GEs request for no-action letter

with respect to the shareowner proposals submitted by Lauren and Shana Rocheleau

whiahGE consistent with its theory continues to attribute to Dennis Rocheleau This is

our collective response to GEs letter mailed to all of us dated 12/7/07 which received

on December 19 2007 in UPS delivery from Gibson Dunn and Crutcher LLP

At the outset we acknowledge the obvious our knowledge of SEC rules and

regulations is infinitesimal compared to that of GE and its law firm Nor do we have

their resources So in the same spirit of economy efficiency independence and family

values that animated the methodology of the original submissions we submit this

commentary Its somewhat scrambled syntax should not be offensive to anyone who
crafted Section of GEs Governance Principles or interprets it in the way GE asserts is

appropriate

The factual recitation of events in GEs 12/7/07 letter is accurate some inferences

drawn therefrom are more problematic Moreover GE has felt free to include

correspondence beyond the proposals under attack However GE has conveniently

forgotten other correspondence which puts these proposals in context We believe

Exhibits through attached establish that these issues have been of concern to us

for some time we have attempted to gather needed information we tried to resolve

the matter informally .. without publicity or rancor GE has not been very forthcoming

and our patience was exhausted GE is apparently more comfortable making its case

legalistic one That is GEs privilege and does not surprise us

Inasmuch as Dennis is retired from GE and both Shana and Lauren are

employed it seemed sensible and economical for Dennis to submit the proposals and

attend the shareowners meeting one person doing the work of two or three if you will

We thought GE of all companies should appreciate such efficiency and economy of

operation but obviously not For your information two former executives who each

own thousands of GE shares and who share our views on this governance matter were
not surprisingly unwilling to publicly bite the hand that fed them Moreover Dennis

prior to his retirement held .. not very happily .. millions of dollars of GE shares in

deferred compensation account What we are attempting to demonstrate is that the

proponents of these proposals are not buy-a-share-to-bitch gadflies We recognize that

this is serious undertaking and we are approaching it that way



Certainly lot has changed in the world of corporate governance since the

Commissions comments in Exchange Act Release No 12999.in 1976 We believe that

the standards of board membership should be of the utmost importance to shareowners

and the subject of open and vigorous debate Apparently GE thinks otherwise It would
be dispiriting if not tragic if the SEC agreed with them in these very challenging times

for investors

We do not know the precise facts of the many cases cited by GE e.g Staten

Island Bancorp in 2002 going back to Occidental Petroleum in 1984 We dont intend to

distinguish those cases to make ours which is simply this each of us is GE
shareowner each is an adult each has advanced degrees from first rank universities and

each is capable of acting independently

Yes the proposals are structured the same They are copies of Dennis originals

why re-invent good wheel They were however invested with the independence of

individual submission letters In short GE is asküig the SEC to value Pecksniffian

procedural niceties over substantive sliareowner interests

For the record am proud of my daughters and love them dearly But do not

control them in this or so many other more consequential matters of their existence We
frequently discuss issues of importance and sometimes they agree with me and

sometimes not That they did so in this instance should not thsquaIify them it amplifies

the power of the idea They own their own shares They are entitled to voice their views

on GEs management They ought not to be disenfranchised because their father was

open and honest with GE every step of the way

At this juncture it seems appropriate to acknowledge that Dennis Rocheleau
the only family member encumbered by Harvard Law degree and not currently

employed produced the initial draft of this response All who have signed it have read it

commented thereon and of course are in agreement with it

With respect to Part II of GEs 12/7/07 letter and Rule 14a 8iX8 we submit

that the 10/14/07 Proposal AFA presumably Advocating Fairness does not relate

to the election of director but to the proper interpretation and application of GEs own
Governance Principles regarding the possible resignation of director If it will make
GE and the SEC feel better we will remove any reference to Ms Fudge and re-label the

proposals As told member of the GE legal staff on 12/20/07 we are willing to be

accommodative even as GE continues to misinterpret the scope and application of our

proposals and uses our candor as club to control shareowners

Without generating an exegesis of the apposite SEC rules and regulations and

decisions flowing therefrom let us plainly state that our proposals are not blunt

instruments intended to circumvent more elaborate rules governing election contests

Nor are they negation of managerial discretion Quite the opposite in fact We are

attempting to introduce more elaborate rules and enhance discretion by tethering it to

performance based standards vetted by democratic processes In effect we are asking no

more than that the Company live up to its self-imposed standards



The Companys tortured reading of its Governance Principles has been rejected

by several lawyers far more brilliant than one of whom is an expert on corporate

governance who has enjoyed decanal status at arguably this countrys pre-eminent law

school If there is way to right that travesty without proxy fight we are all for it

We would very much like to have our individual proposals included in the proxy

for GEs 2008 Annual Shareowners Meeting .. every bit as much as we as our conduct

exhibits would have preferred that it did not come to this We are prepared to discuss

our position with you in person But just as GE has elected to have others speak for it

we would like to have Dennis Rocheleau speak for all of us

To some extent others have already spoken for us GEs previous Chairman and

CEO Jack Welch recently said .. boards frequently tolerate troublesome performance

from one or two of their own Its simply too time consuming or impolitic to eradicate

Well one of us has the time and we have never been worried about being politically

correct And as former SEC Chairman Arthur Levitt once said Its sad day when the

S.E.C the investors advocate chooses to gag the voices of those they are charged to

protect Not only do shareholders deserve say in who runs the companies they own but

free and fair markets depend on this oversight Please dont stifle our modest whisper

Thank you very much for your consideration of our position which we are also

concurrently providing to R.O Mueller Esq and D.M Stuart Esq

Lauren Rocheleau

na oc eleau

----- ----------- ------- 

---------- ---- -------- 

In alphabetical order not hierarchy of

control

Rocheleau

attachments

--------------------------------- ***FISMA & OMB Memorandum M-07-16***



December 27 2006

Brackett Denniston Ill Esquire

Sr Vice President and General Counsel

GE Corporate E3C

3135 Easton Turnpike

Fairfield CT 06828

Dear Brackett

would like to advance the ongoing and energetic debate about corporate governance

To that end earlier this year wrote Jeff Immelt expressing my objection to the re-election of

Board members Fudge and Gonzalez Ms Fudges recent retirement/resignation from

Young and Rubicam Brands as reported in The New York Times on 12/2/06 has re

invigorated me As you know our governance principles state in paragraph

Qualifications that directors should offer their resignation in the event of any significant

change in their personal circumstances including change in their principal iob

responsibilities Emphasis added Accordingly on December 2006 asked members of

your staff if Ms Fudge had resigned Although they were helpful soon found myself

chasing my tail in sense

Now present you with the following questions/requests for information

Did Ms Fudge offer her resignation If so when and in what form

Has the Board or any appropriate committee thereof considered such offer In what

manner and with what conclusion

If Ms Fudge offered to resign and GE did not accept it what was the specific basis of that

non-acceptance

Given that the Board self-evaluation process is an important determinant for Board

tenure may have access to it insofar as it pertains to Ms Fudge

Who is the independent governance expert referenced in Paragraph of the

governance principles and did he or she play role in any consideration of Ms Fudges

offer to resign If so what was it

can understand why GE might wish to keep this matter relatively private or quiet

Therefore am quite willing to treat all information you provide me as confidential but

am totally unwilling to keep the larger issue from the attention of the shareowners at the

upcoming annual meeting



February 28 2007

BB Denniston Ill Esq

SVP and General Counsel

Corporate Legal

GE Corporate

3135 Easton Turnpike

Fairfield CT 06828

Brackett

When did GE start treating letters of disgruntlement from retirees as if they were bill

presented by supplier have not forgotten my December 27 2006 letter to you

even if everyone at GE has

Accordingly am in the process of planning my trip to Greenville despite the fact that

it will crowd my HLS reunion in Cambridge Perhaps there should look for the Viet

Dinh of my class Should seek out your daughter for lunch at the Hark

regards

----- ----------- ------- 

---------- ---- -------- *** Redacted - FISMA ***



March 15 2007

BB Denniston III Esq

SVP and General Counsel

Corporate Legal

GE Corporate

3135 Easton Turnpike

Fairfield CT 06828

Brackett

Our discussion last Wednesday March 2007 regarding Board composition was stimulating if not

as satisfying as would have liked Although your interpretation of the resignation protocol under

Section of the Governance Principles is plausible when compare the specificity of the resignation

process described in Section 20 majority vote policy stand on my assertion Section is badly

drafted Moreover other GE attorneys did not so interpret it At the very least your interpretation

goes only one way on two-way street Be that as it may you are far better lawyer than and an

expert on governance which clearly am not But intend to learn so alert the Board

My bottom line is this If Kevin Mahar were willing to cut me some slack regarding his comments at

last years Annual Meeting am willing to acknowledge my friendship and respect for you and

consequently embrace caesura in my Boot Ann Fudge from the Board campaign And you may
be right that the Annual Meeting is perfect example of Wanniskis Law

Although wont appear in Greenville do intend both to study this matter more fully and to write the

Nominating and Corporate Governance Committee about my concerns and suggestions Ken

Langone resigned and the Board didnt say no or re-nominate him
..

and the world didnt end

cannot imagine that an element of the diverse experience which the Board seeks includes walking

away from two senior management positions As for Ms Fudges vaunted product management

skills think we can cover that base adequately with either Mr Lafley or Mr Immelt

Youll eat those Greenville grits without me but next years venue may offer more appealing fare

Best personal regards

Denis Rocheleau

----- ----------- ------- 

---------- ---- -------- 

P.S If Ms Fudge could part company with Marriott and Honeywell as director why cant we say

goodbye too

--------------------------------- ***FISMA & OMB Memorandum M-07-16***



August 2007

Rochelle Lazars

Ralph Larsen

A.G Lafley

Andrea Jung

Claudio Gonzalez

Susan Hockfield

Douglas Warner Ill

General Electric Company
3135 Easton Turnpike

Fairfield CT 06828

Ladies and Gentlemen

Over the past two years have expressed to both GEs CEO and General Counsel my
misgivings about our Boards composition Recently when suggested that Ms
Fudge should have submitted her resignation in light of her changing responsibilities

at Young and Rubican Brands was told that had misinterpreted GEs governance

principles

Accordingly now intend to clarify those principles and pursue Ms Fudges removal

by means of shareowner proposals at the 2008 Annual Meeting In pursuit of that

objective have several questions to which would appreciate answers in order to

conduct this process with maximum of civility and minimum of confusion

Please provide written answers to the following questions at your earliest

convenience If you do not answer any question would appreciate written

explanation for that stance

Does the Nominating Governance Committee hereinafter NGC utilize

internal interpretative guidelines for its governance principles If so please

provide same for Qualifications and in particular the sentence Directors

should offer their resignation in the event of any significant change in their

personal circumstances including change in their principal job

responsibilities

If such guidelines exist when were they first written and applied
When Ms Fudges responsibilities at YR Brands changed did she submit her

resignation If not why not
Does NGC believe it has the power to waive the standards of the

governance principles particularly Qualifications If so under what theory

or authority

Has any sitting Board member ever not been re-nominated unless disqualified

by age or prior resignation or death If so what is the history or record of

such actions over the past 25 years



When evaluating candidates for the Board in 2006 when Ms Hockfield was

added how many other candidates were considered by NGC What was the

composition of that group broken out by sex and race and how many were

suggested by shareowners not on the Board

At the time Ms Fudge was added to the Board what was the race and gender

mix of her considered competitors and was her then organizational superior

Betsy Holden among them

Thank you for your consideration of my requests for information If you would like to

have dialogue on this matter prior to next years Annual Meeting would welcome

the opportunity to discuss my issues and concerns with you individually or collectively

or with your designated representative

Dennis Rocheleau

----- ----------- ------- 

---------- ---- -------- *** Redacted - FISMA ***



ATTACHMENT C 



UNITED STATES
SECURITIES AND EXCHANGE COMMISSION

WASHINGTON, D.C. 20549-3010

March 5, 2009

Martin P. Dunn
ü'Melveny & Myers LLP
1625 Eye Street, NW
Washington, DC 20006-4001

Re: Alaska Air Group, Inc.
Incoming letter dated December 31, 2008

Dear Mr. Dunn:

This is in response to your letters dated December 31,2008 and January 23,2009
concerning the shareholder proposals submitted to Alaska by Stephen Nieman,
Terr K. Dayton, and William B. Davidge. We also have received a letter from
Stephen Nieman dated January 13,2009. Our response is attached to the enclosed
photocopy of your correspondence. By doing this, we avoid having to recite or
summarize the facts set forth in the correspondence. Copies of all of the correspondence
also wil be provided to the proponents.

In connection with this matter, your attention is directed to the enclosure, which
sets forth a brief discussion of the Division's informal procedures regarding shareholder
proposals.

Sincerely,

 
Heather L. Maples
Senior Special Counsel

Enclosures

cc: Richard D. Foley

 

 
*** FISMA & OMB Memorandum M-07-16 *** 



March 5, 2009

Response of the Offce of Chief Counsel
Division of Corporation Finance

Re: Alaska Air Group, Inc.
Incoming letter dated December 31, 2008

The first proposal relates to cumulative voting. The second proposal relates to
compensation. The third proposal relates to amendments to the company's certificate of
incorporation.

. There appears to be some basis for your view that Alaska may exclude the
proposals under rule 14a-8(c) because the proponent exceeded the one-proposal
limitation in rule 14a-8(c). Accordingly, we will not recommend enforcement action to
the Commission if Alaska omits the proposals from its proxy materials in reliance on
rules 14a-8(c) and 14a-8(f). In reaching this position, we have not found it necessary to
address the alternative bases for omission of the third proposal upon which Alaska relies.

Sincerely,

 
 

Attorney- Adviser



DIVISION OF CORPORATION FINANCE 
INFORM PROCEDURS REGARDING SHAREHOLDER PROPOSALS
 

The Division of Corporation Finance believes that its responsibilty with respect to 
matters arsing under Rule 14a-8 (17 CFR 240. 
 14a-8), as with other matters under the proxy 
rules, is to aid those who must comply with the rule by offering informal advice and suggestions 
and to determine, initially, whether or not it may be appropriate in a paricular matter to 
recommend enforcement action to the Commission. In connection with a shareholder proposal 
under Rule 14a-8, the Division's staff considers the infonnation fuished to it by the Company 
in support of its intention to exclude the proposals from the Company's proxy materials, as well 
as any information fushed by the proponent or the proponent's representative. 

Although Rule 14a-8(k) does not require any communcations from shareholders to the
 
Commission's staff, the staffwil always consider information concernng alleged violations of
 
the statutes administered by 
 the Commission, including argument as to whether or not activities 
proposed to be taken would be violative of the statute or rule involved. The receipt by the staff 
of such information, however, should not be constred as changing the staff s informal 
procedures and proxy review into a formal or adversary procedure. 

It is important to note that the staffs and Commission's no-action responses to 
Rule 14a-8G) submissions reflect only informal views. The determinations reached in these no
action letters do not and cannot adjudicate the merits of a company's position with respect to the 
proposal. Only 
 a court such as a U.S. Distrct Court can decide whether a company is obligated 
to include shareholder proposals in its proxy materials~ Accordinglya discretionar 
determination not to recommend or take Commission enforcement action, does not preclude a 
proponent, or any shareholder of a company, from pursuing any rights he or she may have against 
the company in cour,. should the management omit the proposal from the company's proxy 
materiaL. 
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Januar 23,2009 11l40-0014 

WRITER'S DIRECT DIAL
 

(202) 383'5418 VL4 E-MAIL (shareholderoro/Josals(ísec.f!ov) 

WRITER'S E-MAIL ADDRESS 
Office of Chief Counsel mdunn(!omm.com
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street,NE 
Washington, DC 20549 

Re: Alaska Air Group, Inc. 
Shareholder Proposals of Richard D. Foley 
Securities Exchange Act of i 934 Rule 14a-8 

Dear Ladies and Gentlemen: 

We submit this correspondence on behalf of our client Alaska Air Group, Inc. (the 
"Company"), in response to correspondence submitted to the staff of 


the Division of 
 Corporation
Finance (the "Division") of the U.S. Securities and Exchange Commission (the "Commission") 
by Stephen Nieman regarding a request for no-action relief 
 (the "No-Action Request") submitted 
on behalf of 
 the Company on December 31,2008. 

The No-Action Request and Mr. Nieman's correspondence relate to the following three 
shareholder proposals (collectively, the "Proposals"), which were submitted to the Company by 
Richard D. Foley (the "Proponent"): 

· a proposal titled "Reforming Securties 
 Class Actions," which was purportedly submitted 
on behalf of 
 Mr. Nieman (the "Class Action Proposal"); 

· a proposal titled "Cumulative Voting," which was purportedly submitted on behalf of
 

Terr K. Dayton (the "Cumulative Voting Proposal"); and 

· a proposal titled "Shareholder Say on Executive Pay," which was purportedly submitted
 

on behalf of 
 Wiliam Davidge (the "Executive Pay Proposal"). 

In response to 
 the No-Action Request, Mr. Nieman submitted two letters -- the first 
relating to the exclusion of all three proposals submitted by the Proponent and the second 
relating specifically to the Class Action Proposi;l. Mr. Nieman's correspondence requests that 
the Division not allow the Company to omit all three Proposals or, alternatively, the Class Action 
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Proposal from the Company's proxy statement and form of 
 proxy (the "2009 Proxy Materials") 
for its 2009 Anual Meeting of 
 Stockholders (the "2009 Annual Meeting"). Mr. Nieman's 
Januar 13, 2009 
 letters are attached hereto as Exhibit A. The No-Action Request (exhibits
 
omitted) is attached hereto as Exhibit B.
 

Copies of 
 this correspondence are being sent concurently to the Proponent and Mr.
 
Nieman, Mr. Dayton, and Mr. Davidge.
 

L EXCLUSION OF THE THREE PROPOSALS
 

We have reviewed Mr. Nieman's January 13, 2009 
 letter regarding the Proposals and 
continue to be of 
 the view that the Company may omit them from its 2009 Proxy Materials in 
reliance on Rule 14a-8(c). 

A. The Company's Notice Adequately Provided Notice of 
 the One-Proposal
Limitation of Rule 14a-8(c) to the Proponent as Required by Rule 14a-8(f 

Mr. Nieman's letter regarding the three Proposals addresses our view that the Company 
may omit all three Proposals in reliance on Rules 14a-8(c) and (t). In that correspondence, Mr. 
Nieman asserts that "the company did not provide adequate information to cure the eligibility or 
procedural requirements (pursuant to Rule 14a-8(t))...(becauseJ (t)he company's December 12, 
2009 (sic) notice did not claim that Mr. Foley was a beneficial owner and thus the proponents 
were not given the opportnity to satisfy the company's concern on this point." Mr. Nieman 
expresses his view that "(h Jad the company given proper notice required under rule 14a-8(f) this 
clarification would have been made earlier." Attached to Mr. Nieman's letter are three revised 
grants of proxy authority to the Proponent, provided by each of Mr. Nieman, Mr. Dayton, and 
Mr. Davidge and dated January 12, January 7, and January 8,2009, respectively. 

As set forth in the No-Action Request: 

· The Company received all three Proposals under a single fax cover sheet on November 
28, 2008. Each Proposal was accompanied by a grant of proxy authority from a 
shareholder to the Proponent stating: 

This is the proxy for Mr. Richard D. Foley and/or his desigiiee to act on my 
behalf in all shareholder matters, including this Rule 14a-8 proposal for the 
forthcoming shareholder meeting before, during and after the forthcoming 
shareholder meeting. 

· On December 12, 2008, the Company provided notice to the Proponent that Rule
 
14a-8(c) precludes anyone shareholder from submitting more than one proposal to a
 
company for a particular shareholders' meeting. A copy of 
 Rule 14a-8 was included with 
the notice. The notice stated that: 
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o the Company believed "that the proposals that you indicate you have submitted on 
behalf of the purported proponents should each be viewed as submitted by you"; 

o the Proponent was "required under Rule l4a-8(c) to select and resubmit a single 
proposal to be considered for inclusion in the Company's proxy materials"; and 

o the "revised submission to the Company must be postmarked, or transmitted
 

electronically, no later than 14 days from the date that you receive this letter." 

· On December 19,2008, Mr. Nieman responded to the Company's notice, on behalf ofthe 
Proponent, disagreeing with the Company's view that all three Proposals were submitted 
by the Proponent. In that response, neither the Proponent nor Mr. Nieman took any 
action to reduce the number of proposals submitted for inclusion in the Company's 2009 
Proxy Materials. During the l4-day period provided in the Company's Notice, no other 
correspondence regarding the Proposals was provided to the Company and no action was 
taken by the Proponent in response to the Company's notice. 

The Company's notice to the Proponent stated the procedural deficiency, stated how the 
Proponent could cure the deficiency, stated the timeframe in which the Proponent was required 
to cure the deficiency, stated that only a single proposal submitted within the required timeframe 
would be considered for inclusion in the Company's proxy materials, and included a copy of 
Rule l4a-8. As such, the Company's notice provided adequate notice of 
 the one-proposal 
limitation of Rule l4a-8(c). See General Motors Corporation (Apr. 9, 2007); AmerInst Insurance
 

Group, Ltd. (Apr. 3, 2007); and Downey Financial Corp. (Dec. 27, 2004). 

Mr. Nieman argues that the notice provided by the Company was unclear and that Mr.
 
Nieman, Mr. Dayton, and Mr. Davidge were not given the opportunity to satisfy the Company's
 
concerns regarding the Proponent's beneficial ownership of 
 the shares held by the proponents. 
In this regard, we note that, although the cover 
 letters to each Proposal instructed the Company

to "direct all futue communications to Mr. Foley," the Company provided the notice to the
 
Proponent and provided copies via certfied mail to each of Mr. Nieman, Mr. Dayton, and Mr.
 
Davidge.
 

Mr. Nieman also states that clarification -- presumably of the grant of proxy authority to 
the Proponent -- could have been made 


earlier if 
 the Company's notice had specifically stated
that the Proponent was a beneficial owner of all of the relevant shares. However, the procedural 
deficiency was clearly articulated -- Rule l4a-8(c) "precludes anyone shareholder from 
submitting more than one proposal to a company for a particular shareholders' meeting." Mr. 
Nieman further states that had the notice noted thè beneficial ownership of the Proponent 
explicitly, the proponents would have provided limited grants of 
 proxy authority to the
Proponent in response to such a notification (similar to those provided in Mr. Nieman's 
correspondence). However, as discussed below, Mr. Nieman is incorrect in his view that 
providing more limited grants of proxy authority at a later date would have "cured" the 
procedural deficiency (i.e., the submission of 


more than 
 one proposal by a single beneficial
owner) referenced in the Company's notice. 
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Rule i 4a-8( c) provides that "( e )ach shareholder may submit no more than one proposal to 
a company for a 
 particular shareholders' meeting." On November 28,2008, the date the
 
Proponent submitted the Proposals to the Company, the Proponent had been granted proxy
 
authority that, for the reasons discussed in the No-Action Request, caused him to be the
 
beneficial owner of the shares otherwise held by Mr, Nieman, Mr. Dayton, and Mr. Davidge. As 
such, at the time the Proponent submitted the Proposals, the Proponent was the, beneficial owner 
of the shares that provided eligibility to submit the Proposals. Changing the terms of the grant of 
proxy authority at a later date would not "cure" the procedural defect noted in the Company's 
notice to the Proponent -- that is, it would not change the fact that a single shareholder submitted 
multiple proposals for inclusion in the Company's proxy materials for a particular shareholders' 
meeting. 

Regardless of later actions, on November 28, 2008, a single shareholder -- the Proponent 
-- submitted three Proposals for inclusion in the Company's proxy materials for a particular 
shareholders' meeting. Rule 14a-8(c) does not permit a single shareholder to "submit" more 
than one proposal to a company for a particular meeting, As the Division has stated previously, 
it is not a sufficient "cure" for a violation of 
 Rule l4a-8(c) (the procedural deficiency identified
 
in the Company' s notice) to simply revise the nature of the proponents; rather, the Division has
 
taken the position that the only "cure" for the procedural deficiency of a single shareholder
 
submitting multiple proposals (which was described clearly in the Company's notice) is the
 
resubmission of a single proposal from that shareholder to the company within i 4 calendar days
 
of receipt of that notice. i 

Once the Proponent submitted the three Proposals and the Company provided notice to 
the Proponent of 
 that defect in his submission, the only means to "cllre" that defect would be for 
the Proponent to timely withdraw two of 
 the three Proposals. Neither the Proponent, nor Mr. 
Nieman, nor Mr. Dayton, nor Mr. Davidge took either of 


these actions.2 Even if 
 the notice had 

See Spartan Motors. Inc. (Mar. 12,2001) (granting request to exclude two proposals under Rule 14a-8(c) 
that were originally submitted by a single proponent who, upon proper notice from the company, stated that 
his wife wished to submit the second proposal) and Staten Island Bancom, Inc. (Feb. 27, 2002) (granting 
request to exclude five proposals under Rule 14a-8( c) that were originally submitted by a single proponent 
who, upon proper notice from the company, resubmitted all five proposals with four proposals under the 
names of nominal proponents). 

Even if the Division took the view that the notice should have affrmatively stated the Company's view that 
the Proponent was the beneficial owner of the shares otherwise held by Mr. Nieman, Mr. Dayton, and Mr. 
Davidge, failure of the notice to state such belief did not result in or contribute to the Proponent's faJiure to 
comply with Rules 14a-8(c) and (t). In his response to the Company's No-Action Request, Mr. Nieman did 
not argue that the original grant of proxy authority did not confer beneficial ownership on the Proponent at 
the time he submitted all three Proposals; Mr. Nieman merely provided revised grants of proxy authority 
from himself, Mr. Dayton, and Mr. Davidge that were intended to enable him to make the claim that the 
Proponent had -- at a date subsequent to the submission of the thee Proposals -- ceased to be the beneficial 
owner of the shares otherwse held by Mr. Nieman, Mr. Dayton, or Mr. Davidge. As stated above, the 
Division has held that this is not a suffcient cure of a violation of Rule i 4a-8( c). See Sparn Motors. Inc, 

(Mar. 12, 2001). Furter, we note that, in certin circumstances, the Division has determined to provide a 
proponent additional time to cure a defect ~ Pfizer Inc. (Feb. 20, 2007) (allowing 7 additional days for 
the proponent to provide the company with a revised proposal to comply with Rule 14a-8(c) because the 
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stated the reasons why the Company believed that the Proponent was the beneficial owner of the 
shares held by each of the nominal proponents, revising the terms of 
 the grants of proxy
authority to limit the authority granted to the Proponent would not have been sufficient to "cure" 
the failure to comply with the one-proposal limitation of 
 Rule 14a-8(c). For these reasons, we 
continue to believe that the Company may omit all three Proposals from its proxy materials for 
its 2009 Annual Meeting in reliance on Rules 14a-8(c) and (t). 

IL EXCLUSION OF THE CLASS ACTION PROPOSAL
 

In a separate letter, also dated January 13,2009, Me. Nieman expresses his disagreement 
with the Company's views regarding the alternative bases for excluding the Class Action 
Proposal. As the views expressed in Mr. Nieman's letter do not change our position regarding 
the alternative bases for exclusion set forth in the No-Action Request, it continues to be our view 
that the Company may exclude the Class Action Proposal from its 2009 Proxy Materials for the 
reasons addressed in that No-Action Request 

A. The Class Action Proposal Consists of More than OneProposal
 

In Mr. Nieman's separate letter regarding the Class Action Proposal, he expresses his 
view that the Proposal has a single unifying concept. On pages one and two of 
 his letter, Mr.
Nieman states that the Class Action Proposal is "intended to encourage plaintiffs lawyers to 
'target officers of the Company who reaped large stock option gains or other incentive 
compensation as a result of the fraud, thereby penalizing the party actually responsible for the 
fraud. ,,, On page two of Mr. Nieman's letter, he states that the "single unifying element is to use 
Rule lOb-5 FOTM actions to encourage the Company's officers - who are best placed to ensure 
that the Company's disclosures are not misleading - to comply with Rule IOb-5." 

Mr. Nieman's separate letter regarding the Class Action Proposal, in its discussion of 
whether the proposal is "only one proposal," therefore, provides two alternative intentions of 
 the 
Class Action Proposal-- it is "intended to encourage plaintiffs lawyers to target officers of 
 the 
Company" and itis intended to encourage the Company's officers "to comply with Rule IOb-5." 

The Supporting Statement includes the following two statements regarding the effect of 
the Class Action Proposal: 

· "This proposal, suggested by Professor Adam Pritchard of the University of Michigan
 

would limit damages in secondary market securities class actions, i.e., suits brought 
against the Company when it has not sold securities during the time that its common 
stock was allegedly distorted by a material misrepresentation." 

company failed to clarify the version of 
 the proponent's proposal to which the Rule l4a-8(f) deficiency 
notice applied)). Neither the Company's notice nor the response of 
 Mr. Nieman warrant such additional 
time in the curent situation, as the only means by which to c,ure the defect would be withdrawal of two of 
the thee Proposals -- that cure was described clearly to the Proponent in the Notice and the Proponent 
chose not to avail himself of that cure. 
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· "The proposed amendment would substantially reduce the incentive of 
 plaintiffs' lawyers
to file suit against the Company in response to a drop in the Company stock price." 

It is only in the penultimate sentence of 
 the Supporting Statement that Mr. Nieman
mentions any purpose of the Class Action Proposal other than to limit class actions against the 
Company in reliance on the fraud-on-the-market presumption. In that sentence, the Supporting 
Statement provides that "ru)nder the proposal, lawsuits would instead target officers of 


the
Company who reaped large stock optI-on gains or other incentive compensation as a result of 
fraud, thereby penalizing the party actually responsible for the fraud." Mr. Nieman's explanation 
that the single unifying element of 
 the Class Action Proposal is to be found in this single 
sentence -- although the Supporting Statement does not discuss the benefits of 
 focusing lawsuits 
on officers, or that the partial waiver would result in those "lawsuits" not being able to rely on 
the fraud-on-the-market presumption if damages other than disgorgement were sought, or that, 
because ofthe parial waiver, those "lawsuits" would not encourage a company's officers to 
"comply with Rule i Ob-5" in situations where there was no disgorgement to be sought -- only 
makes clearer that there are multiple, disparate elements to the Class Action Proposal. 

It continues to be our view that the Class Action Proposal consists of more than one 
proposal and that, as such, the Company may exclude the Class Action Proposal in reliance on 
Rules l4a-8(c) and (t). 

B. Adoption of 
 the Class Action Proposal Would Cause the Company to Violate Section 
29(a) of 
 the Exchange Act 

1. The Class Action Proposal is barred by Section 29(a) because it "weaken/sf the
 

abilty to recover under the Exchange Act" 

The Class Action Proposal seeks to limit damages to disgorgement where plaintiffs rely 
on the fraud-on-the market presumption. By Mr. Nieman's own statement, by adopting the Class 
Action Proposal, "the potential damages available in securities class actions would be 
substantially scaled back." However, Mr. Nieman also argues in his separate letter regarding the 
Class Action Proposal that the inclusion in the Class Action Proposal of 
 the Company's
agreement to pay plaintiffs' fees for certain Rule i Ob-5 actions -- .those for which there is
 
reliance on the fraud-on-the-market presumption and damages are limited to disgorgement __
 
"would facilitate the ability of shareholders to bring actions under Rule 10b-5." It is our view
 
that the elimination of the currently existing ability of shareholders to rely on the fraud-on-the
market presumption to recover their out-of-pocket losses in a private action under Rule IOb-5 
would not "facilitate the ability of shareholders to bring actions under Rule 10b-5." Indeed, 
eliminating the existing ability of shareholders to recover out-of-pocket damages in those private 
Rule IOb-5 claims in which reliance is shown through the fraud-on-the-market presumption-
which, as noted in the Supporting Statement, would virtally eliminate the use of 


the fraud-on
the-market presumption in private actions against an issuer3 -- would, by definition, "weaken" a 
plaintiffs "ability to recover under the Exchange Act." 

As stated in the Supporting Statement: "Tls proposal, suggested by Professor Adam Pritchard of the 
University of Michigan would liuút damages in secondar market securities class actions, i.e., suits brought 

3 



O'MElVENY & MYERS LLP
 

Alaska Air Group, me.
 
January 23, 2009 - Page 7
 

In this regard, we note that the fraud-on-the-market presumption was developed 
specifically to enhance the ability of investors to recover under the Exchange Act. Because of 
the unique requirements for certifyng a class in a class action, the Supreme Court adopted the 
fraud-on-the-market presumption as part of 


"a practical resolution to the problem of 
 balancing
the substantive requirement of proof of reliance in securities cases against the procedural 
requisites" for bringing a class action. Basic v. Levinson, 485 U.S. 224, 242 (1988). Without 
this presumption, "er )equiring proof of individualized reliance from each member of the 
proposed plaintiff class effectively would have prevented respondents from proceeding with a 
class action, since individual issues then would have overwhelmed the common ones." Id. The 
Class Action Proposal would reverse the Supreme Court's effort to enhance the ability for 
investors to recover under the Exchange Act 
 by requiring each plaintiff to show actual reliance to 
recover out-of-pocket losses, even where the Supreme Court has stated that fraud-on-the-market 
is sufficient. 

2. Limiting the available measure of damages in all Rule lOb-5 cases asserting the
 

fraud-on-the-market presumption would be barred by Section 29(a) 

Looking to the other causes of action under the Securities Act and the Exchange Act, Mr. 
Nieman argues that the proper measure of damages in private Rule 1 Ob- 5 causes of action is 
disgorgement and, therefore, the portion of the Class Action Proposal attempting to limit 
damages in Rule i Ob-5 causes of action that rely on the fraud-on-the-market presumption merely 
"stipulates the measure most consistent with the explicit causes of action provided by the 
securities laws." As an initial matter, this statement is inconsistent with the statements in the 
Supporting Statement that "currently, the enormous potential for damages are a powerful 
incentive for plaintiffs' lawyers to bring even weak suits." Further, this statement is inconsistent 
with the statement in the Class Action Proposal that "(t)he waiver would limit damages to 
disgorgement. . . " (emphasis added). Indeed, it appears that this statement represents an 
aspirational view of 
 the proper measure of damages in private Rule lOb-5 actions, rather than the
 
measure of damages that has been established by the courts.
 

Section i O(b) does not specify the measure of damages in private causes of action under 
that Section. Case law has, however, determined that the measure of such damages is not limited 
to disgorgement of ill-gotten profits. For example: 

Out-of-pocket damages are the typical measure of daages awarded in securities 
fraud cases brought under Section lO(h) and Rule 10b-5. TIey are measured as 
"the difference between the purchase price and the tre value of the stock." 

See In re Credit Suisse First Boston Corp. Sec. Litig., No. 97 Civ. 4760 (S.D.N.Y. Oct. 20, 
1998). 

against the Company when it has not sold securties durig the time that its common stock was allegedly 
distorted by a material misrepresentation." 
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3. Section 29(a) applies to a waiver of the fraud-on-the-market presumption
 

a. The fraud-on-the-market presumption is substantive
 

Mr. Nieman states correctly that Section 29(a) prohibits only the waiver of substantive, 
not procedural, sections of the Exchange Act. See Shearson/ American Express. Inc. v. 
McMahon, 482 U.S. 220, 228 (1987). However, Mr. Nieman makes the unsupported statement 
in his separate letter regarding the Class Action Proposal that "(t)he duty not to make 
misrepresentations is substantive; the FOTM presumption is procedural, relating only to means 
by which the reliance element can be satisfied." It is our view that this is merely Mr. Nieman's 
statement of the operation of Section 29(a); it is not that of a court or the Commission. Further, 
such a statement is contrary to the Supreme Court's view that the fraud-on-the-Inarket 
presumption is substantive. In Basic v. Levinson, the Supreme Court acknowh;:dged "that the 
presumption of 
 reliance created by the fraud-on-the-market theory providers) 'a practical 
resolution to the problem of 
 balancing the substantive requirement of proof of reliance in 
securties cases against the procedural requisites of (Federal Rule of Civil Procedure) 23." Basic, 
485 U.S. at 242 (emphasis added). Mr. Nieman's assertion that the fraud-on-the-market 
presumption is procedural, in that it is a means by which to prove reliance, is directly contrary to 
the Supreme Court's statement that proving reliance in securities cases is a substantive
 
requirement.
 

b. Limitig damages to disgorgement under the fraud-on-the

market presumption undermines the substantive rights of the 
Exchange Act
 

Mr. Nieman expresses the position that, despite the waiver sought in the Class Action 
Proposal, "in sum, the limited waiver would not affect the duty of 
 the Company and its officers

to comply with Rule lOb-5."
 

It appears that Mr. Nieman bases this argument on the Supreme Court's statement in 
McMahon that the "anti-waiver provision of § 29( a) forbids enforcement of agreements to waive 
'compliance' with the provisions of 
 the (Exchange Act)." McMahon, 482 U.S. at 228. Mr. 
Nieman expresses the position that damages can, therefore, be limited in private Rule lOb-5
 
actions involving the fraud-on-the-market presumption because it will not limit "compliance" by
 
the Company under the Exchange Act. However, the Supreme Court's statement regarding
 
waiver of compliance with the provisions of 
 the Exchange Act must be read in context with the 
Court's continuing discussion in McMahon explaining that the waiver of any provision that 
undermines the substantive rights in the Exchange Act is void under Section 29(a). 

In McMahon, the Supreme Court confirmed its prior holding in Wilko v. Swan, 346 U.S. 
427 (1953), that where a waiver results in a situation that is inadequate to "protect the 
substantive rights" of 
 the Securities Act, a waiver wil not be enforceable under Section 14 of 
 the 
Securities Act. 4 McMahon, 482 U.S. at 228. The Supreme Court held in McMahon that the 

Section 14 of 
 the Securities Act, like Section 29(a) of the Exchange Act, declares void any stipulation "to 
waive compliance with any provision" of the Securities Act. 

4 
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waiver of Section 27 of the Exchange Act, which grants jurisdiction to United States district 
court, was permissible under Section 29(a) only because it deterined that 
 the alternate forum 
agreed to by the plaintiffs was adequate to protect the substantive rights of the Exchange Act __ 
i.e., the private Section i O(b) claim brought by the plaintiffs. Unlike the waiver in McMahon, a 
waiver of damages recoverable under the fraud-on-the-market presumption is not adequate to 
protect the substantive rights ofthe Exchange Act, as the waiver in itself 
 undermines the private 
i Ob-5 claim brought by the plaintiff 
 by limiting the existing ability to recover under the 
Exchange Act. It is irrelevant whether waiver of 
 the fraud-on-the-market provision affects 
governent actions, as asserted by Mr. Nieman. Instead, where the waiver limits the ability to 
recover under a private Section i O(b) claim, as stated in McMahon, that waiver is impermissible 
because it is inadequate to protect the substantive rights of 
 the Exchange Act. 

Overall, Mr. Nieman appears to ask the Company and theCommission to rely on two 
positions in deterining that the Class Action Proposal complies with Section 29(a):
 

· First, that -- regardless of the language of the Supreme Court in McMahon that any 
waiver that would "weaken (the) ability to recover under the (Exchange) Act" is void 
under Section 29(a) -- an agreement to limit the manner in which the cause of action may 
be shown in private actions under Rule lOb-5 (i.e., no reliance on the fraud-on-the-market 
presumption where out-of-pocket damages are sought) or, put differently, an agreement 
to limit the amount of damages that may be sought in private actions under Rule lOb-5 
(i.e., no ability to seek out-of-pocket damages where the fraud-on-the-market 
presumption is relied on) is not void under Section 29(a); and 

· Second, that -- regardless of 
 the specific language of 
 the waiver sought by the Class
Action Proposal, the language in the Supporting Statement, and the fact that the waiver 
would prohibit private Rule 10b-5 actions that currently are permitted (private actions 
against issuers, officers, and directors that seek out-of-pocket damages in reliance on the 
fraud-on-the-market presumption) -- the waiver sought by the Class Action Proposal 
would not "weaken (the) ability to recover under the (Exchange) Act." 

Neither of 
 these positions changes our view that Section 29(a) does not permit the waiver 
sought by the Class Action Proposal. First, the Supreme Court in McMahon made clear the 
application of Section 29(a) to waivers that would weaken the ability 
 to recover under the
 
Exchange Act (particularly under Rule 10b-5); as the Class Action Proposal would have this
 
effect, we believe that it would be void under Section 29(a). Second, the statements of 
 the 
Supreme Cour in McMahon demonstrate clearly its application to waivers that would limit 
private Rule lOb-5 actions in the maner sought by the Class Action Proposal. 

c. Amending the Articles of Incorporation to include the partiaI 
waiver does not adequately "sever the lik" to rebut the fraud-on

the-market presumption 

Mr. Nieman expresses his view that a partial waiver of the fraud-on-the-market 
presumption in the Company's articles of 
 incorporation wil put future purchasers of 
 the 
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Company's stock on notice that they can collect only disgorgement, and that this notice 
effectively rebuts the fraud-on-the-market presumption as permitted in Basic. In this regard, the 
Supreme Court stated in Basic that "any showing that severs the link between the alleged 
misrepresentation and either the price received (or paid) by the plaintiff or his decision to trade at 
a fair market price wil be suffcient to rebut the presumption of reliance." Basic at 248. The 
Supreme Court provided the following acceptable means by which to rebut the presumption: 

· Market-makers knew the truth about a misrepresentation, therefore the market price was 
not affected by the misrepresentation. 

· Despite an effort to manipulate a market price, the "truth" credibly entered the market 
and dissipated the effects of the misstatements. 

· A showing that a plaintiff in fact believed' that the specific statemènts made by the 
Company were misleading, and believed that the stock was arificially underpriced, but 
sold anyway. 

Basic at 248-49. 

These examples are easily distinguished from the Class Action Proposal, which seeks a 
blanket waiver to forever disclaim that the market price accurately reflects the status of 
 the 
Company. The opportnity for rebuttal is intended for those situations in which a plaintiff relies 
on a specific misrepresentation put forth by the company; it is not a tool to disclaim all future
 
reliance on anything said by the company. In this regard, we note the following statement of the
 
Supreme Court: 

The presumption 
 of reliance employed in this case is consistent with, and, by 
facilitating Rule lOb-5 litigation, supports, the congressional policy embodied in 
the (Exchange) Act. In drafting that Act, Congress expressly relied on the 
premise that securities markets are affected by information, and enacted 
legislation to facilitate an investor's reliance on the integrity of 
 those markets. . . . 
Indeed, nearly ever court that has considered the proposition has concluded that,
 

where materally misleading statements have been disseminated into an 
impersonal, well-developed market for securities, the reliance of individual 
plaintiffs on the integrity of the market price may be presumed. 

Basic at 245-47. 
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C The Company May Exclude the Class Action Proposal in Reliance on Rnle 
I4a-8(i)(3) Because it is Materially False and Misleading and, Therefore, 
Contrary to Rule 14a-9 

1. The Class Action Proposal is materially false and misleading because it
 

purports to provide a means by which the Company may partially waive 
the fraud-on-the-market presumption of reliance when such a waiver 
would be void under 
 Section 29(a) of the Exchange Act 

Mr. Nieman expresses his view that the No-Action Request is "wasting the staffs time 
by raising" this argument We respectfully disagree with Mr. Nieman's statement. Based on the 
foregoing and the discussion in the No-Action Request, it continues to be our view that the 
Company may exclude the Class Action Proposal in reliance on Rule l4a-8(i)(3). 

2. The Class Action Proposal is materially false and misleading because it
 

is so inherently vague and indefinite that shareholders wil be unable to 
determine with reasonable certainty the effect of the actions sought by 
the proposal 

We continue to be of the view that the Company may exclude the Class Action Proposal 
in reliance on Rule i 4a-8(i)(3), as it is materially false and misleading because it is so inherently 
vague and indefinite that shareholders will be unable to deterine with reasonable certainty the 
effect of the actions sought by the proposal. 

As the Supreme Court stated in Basic, "(r)equiring proof of individualized reliance from 
each member of the proposed plaintiff class effectively would have prevented respondents from 
proceeding with a class action, since individual issues then would have overwhelmed the 
common ones." Basic v. Levinson,485 U.S. 224, 242 (1988). The Class Action Proposal, in 
"altering the effects of' the fraud-on-the-market presumption likely would, as stated by the 
Court, "prevent(J (shareholders) from proceeding with a class action" under Rule lOb-5 against 
any party in which out-of-pocket damages are sought in reliance on the fraud-on-the-market 
presumption. Shareholders currently are permitted to bring such a private action under Rule 
i Ob-5 and that ability would be eliminated by the Class Action Proposal. Neither the Class 
Action Proposal nor the Supporting Statement provide any means by which reasonable, current 
shareholders could understand the effect of 
 the Class Action Proposal in eliminating a private

right of action under the Exchange Act which they currently possess. In this regard, the Class
 
Action Proposal states merely that "(t)he waiver would limit damages to disgorgement of 


the 
defendants' unlawful gains from their violation of 
 Rule IOb-5." 

Contrary to Mr. Nieman's assertion in his separate letter regarding the Class Action 
Proposal, the Division has stated that the relevant question in determining whether a shareholder 
proposal is so vague and indefinite as to be misleading is the following -- will shareholders in 
voting on the proposal, and the company in implementing the proposal (if adopted), be able to 
determine with any reasonable certainty exactly what actions or measures the proposal requires. 
See Philadelphia Electric Company (Jul. 30, i 992). As noted in the No-Action Request, we 
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believe that the Class Action Proposal does not satisfy this standard. Due to the failure of the 
Class Action Proposal and Supporting Statement to explain to shareholders the effect of the 
Class Action Proposal on their existing private right of action under Rule i Ob-5 -- for example, 
the potential damages that are being eliminated by the waiver or the effect of 
 the waiver where 
there are no "unlawful gains" by officers or directors -- shareholders could not reasonably
 
understand the scope or effect of the action they are being asked to take.
 

IlL CONCLUSION
 

Based on the foregoing and the discussion set forth in the No-Action Request, we believe 
that the Company may exclude all three of 
 the Proposals from its 2009 Proxy Materials in 

reliance on Rules 14a-8(c)and (t). As such, on behalfofthe Company, we respectfully request 
that the Division concur in our view and not recommend enforcement action to the Commission 
if the Company excludes the three Proposals from its 2009 Proxy Materials. 

Based on the foregoing and the discussion set forth in the No-Action Request, we believe 
that the Company may exclude the Class Action Proposal from its 2009 Proxy Materials in 
reliance on Rules 14a-8(c) and (t), Rule l4a-8(i)(2), and Rule 14a-8(i)(3). As such, ifthe 
Division is unable to concur in our view that the Company may exclude all three Proposals in 
reliance on Rules i 4a-8(c) and (t), we respectfully request on behalf of 
 the Company that the 
Division concur in our view and not recommend enforcement action to the Commission if 
 the 
Company excludes the Class Action Proposal from its 2009 Proxy Materials. 

Ifwe can be of 
 further assistance in this matter, please do not hesitate to contact me at 
(202) 383-5418. 

Sincerely,~.t/~t:A
Martin P. Dunn 
of O'Melveny & Myers LLP 

Enclosures 

cc: Ms. Karen Gruen, Alaska Air Group, Inc.
 

Mr. Andor Terner, ü'Melveny & Myers LLP
 
Ms. Shelly Heyduk, O'Melveny & Myers LLP
 
Mr. Richard D. Foley
 
Mr. Stephen Nieman (via email toMr. Richard D. Foley)
 
Mr. Terry K. Dayton (via email to Mr. Richard D. Foley)
 
Mr. Wiliam Davidge (via email to Mr. Richard D. Foley)
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STEVE NIEMA, Prident
The Owerhip Union(l I ww.ouron.org
15204 NE 181st Loop   A 9866

 ome (36  fax (36) 666-6483

'January 13, 2009

Ofce of Chief Counsel
Divsion of Corporation Flnanæ
Seurities and Exchange Commission
100 F Street, NE
Washington, DC 20549

Re: Alaska Air Group, Inc. Rule 14a-8 Proposals by Stephen Nieman, Teny K.
Daytn and William Davidg

VIA: Email shareholderproposalstWsec.gov

ladies and Gentlemen:

This addresses the company claim that Stephen Nieman, Terry K. Dayton and Willam
Davidge did not sponsor their proposals based on their individual shareholdings. It is
importçmt to note that Rule 14a-8 sttes (emphasis added):

f. QueIon 6: What if I fail to follow one of the eligibilit or procedural requireents
explained in answers to Quesons 1 through 4 of this seion?

The company may exclude your proposl, but only after it has notifed you of the
problem, and you have failed adequately to correc it. Within 14 calendar dayS of
receivina your Droril, the cotnøanY must notify you In writina of. any

orocdural or eliaibilitv deficiendes, as well as of the time frme for your
resoonse. Your resnse must be postarked, or trnsmitted elecronically, no
later than 14 days from the dat you received the company's notification. A

company nee not provide you such notice of a defiCiency if the defdency cannot
be remedie, such as if you fail to submit a proposal by the company's properl
determined deadline. If the company intends to exclude the proposal, it wil later
have to make a submisson under Rule 14a-8 and provide you with a copy under
QUesion 10 below, Rule 14a-8(j.

The intent of this rule is believe to be to allow the proponents to cure any eligibilty or
proceural requirements. Yet it appears that the company did not provide adequate

informtion to cure the eligibilty or proedural requirements. Th company's Debe
12, 2009 notice did not daim that Mr. Foley was a benefcial owner and thus the

proponents were not given the opportunity to satisfy the company's concern on this
point.

*** FISMA & OMB Memorandum M-07-16 ****** FISMA & OMB Memorandum M-07-16 ***



STEVE NIMA, Prsident
The Ownerhip Uníon$ I ww.ounníon.org
15204 NE 181st Loop   A 9806

 ome (3  I fa (360) 666-483

According to the atched indivdual letters of Stephen Nieman, Terr K. Daytn and
Wiliam Davidge each proponent has limited Mr. Richard Foleys authority to ac onlY in
regard to their spific 2009 Rule 1488 proposals for the forcoming shareholder

meeting before, during and to the condusion of the forthcoming annual shareholder

meeng.

Had the company given proper notice reuired under rule 14a-8 (f) this clarification
would have been made earlier.

For thes reasons it is requested that the stff find that this reslution cannot be
omitted from the company proxy.

Sincerely,

~frpl¿lA (UÚ~~
email cc:
Mr. Terry K. Daytn
Mr. Willam Davidge
Mr. Richard Foley

Ms. Karen Gruen

2of2

*** FISMA & OMB Memorandum M-07-16 ****** FISMA & OMB Memorandum M-07-16 ***



STEVE NIMA, Presdent
The Owerhip Union(\ I ww.ouron.org

 st Loo  W A 986
 me (36  ax (360) 666-6483

Mr. Willam Ayer
Chairman and CEO
Alaska Air Group, Inc.
PO Box 6897
Seatte, WA 98168

Re: My Rule 14a-8 Proposal

Der Mr. Ayer,

This is the proxy for Mr. Richard Foley and/or his designee to act on my behalf
regarding my timely submitted 2009 Rule 14a-B proposl for the forthcoming

shareholder meeing before, during and to the conclusion of the forthcoming annual
shareholder meeting. This authorization is limited to the 2009 Rule 14a-8 proposal and
5upecedes the earlier text of "In all shareholder matters.l'

Sincerely,

S(eflæic tf(~
Stephen Nieman

(-/2-03
Date

5 of 5

*** FISMA & OMB Memorandum M-07-16 ****** FISMA & OMB Memorandum M-07-16 *** 



Jan 08 2009 3121PM HP LASERJET 3330

Mr. William Ayer
ChaIrmn and CEO
Alask AIr Group, Inc.
PO Box 68947
See, WA 98168

Re: My Rule 14a~8 Proposal

Dear Mr. Ayer,

William B. Davidge
 
 

111515 th pr:xy for Mr. RIchard Foley and/or hIs desIgnee to act on my behalf

regarding my timely submitt 2009 Rule 14a-B proposal for the forthcomIng
shareholder meetng before, durIng and to the conclusIon of the fortcoing annual
shareholder meeting. This authorion Is limIte to the 2009 Rule 14a~8 proposal and
$Uperes the earlier tex of "In all shareholder matrs.'1

Sincerelyi

1- ~ --Z-q'
Date

4015

p. 1

*** FISMA & OMB Memorandum M-07-16 *** 



Jan 07 09 02:39p T any 50-922-2531

Ter 1( Daytn
 

 

Mr. Wilia AYe!

Chaian and CEO
Alka Air Grup, Inc.
PO Box 68947
Sette, W A 98168

Re: My Rule i 4a-8 Proposa

Dea Mr. Aye!,

This is the proxy for Mr. Richard Foley and/or hi designee to act on my beharegading
my timely submitted 2009 Rule 14a-8 proposa for the fortcoming shholder meetig
before, durg an to the conclusion of th fortcoming anua shaholder meeting. Ths
authorion is lir to the 2009 Rile 1,4a-8 prposa and supedes the ealier text of
uin al shaholder matters."

Sincerely,

~-i -¡I¿ Dl't-
Ter 1( Dayton

er \JA-Ñ .2Oö7

Date

p.1

*** FISMA & OMB Memorandum M-07-16 *** 



STEVE N:MA, President
The Ownerlup Union~ I ww.ounnion.org

 t Loop,   A 98606
 home (  I fai (3&0) 666-483

January 13, 2009

VIA: Email sharehoiderprooosalsræ--ec. !lOV

Offce of Chief Counsel

Division of Corporation Finance

U.S. Securities and Exchange Commission
100 F Street, NE
Washington, DC

Re: Alaska Air Group
Shareholder Proposal of Stephen Nieman
Seurities Exchange Act of i 934 Rule i 4a-8

Dear Ladies and Gentlemen:

This letter, filed pursuant to Rule i 4a~8(k), responds to the no action reuest submitted by
O'Melveny & Myers on behalf of Alaska Air Group, Inc. (the Company), seeking to exclude my
shs.reholder proposal recommending an amendment to the articles of incorporation reforming
securities class actions, attached hereto as Exhibit A.

My proposal, stated simply, recommends that the board of the Company take steps to amend
its articles of incorporation to effect a partial waiver oftlie "fraud on the market" (FOTM)
presumption of reliance created by the Supreme Court in Basic Inc. v. Levinson, 485 U.s. 224
(1988). The proposed amendment would apply to any suit invoking the FOTM presumption a:ilegng
violations of Rule IOb-5 of the Seurties Exchange Act of i 934 against the Company, its offcers;
directors, or third-patty agents. The amendment would limit damages to disgorgement of the
defendants' unlawfl gains from their violation of Rule i 0b-5. In addition, the proposed amendment
would commit the Company to pay the reasonable expenses and attorneys' fees of the shareholder
who brings a FOTM claim.

The Company contends that it may exclud my proposal pursuat to Rule i 4a-8(c) and (f),
and (i)(2) and (3). Specifically, the Company urges that the proposed amendment: (1) contains more
than one proposal; (2) would violate the anti-waiver provision of the Exchange Act, § 29; and (3) is
materially false and misleading. The Company is wrong on all three counts.

A. There Is Only One Proposal

The Company artificially severs my proposed amendment to articles of incorpration into
two elements: (1) the partial waiver of the FOTM presumption; and (2) the commitment by the
Company to pay reasònable attorneys' fees in cases invoking the FOTM presumption. The
Company conspicuously ignores the fact that the recommended commitment to pay attorneys' fees
would not apply to other secunties fraud claims, such as claims under §§ 11 and 12(a)(2) of the
Seurities Act, or claims alleging actual reliance under Rule l Ob-5. Instead, it argues that my proposal
does not have a sirigle unifying concept becaus on the one hand, it discures plaintiffs from fiing

suit by limiting the available damages, and on the other, encouraes "plaintiffs lawyers to fie suit

against the Company, not deter them'" (No Action Request, p. 9).

The Company misconstrues the proposal, which is intended to encourage plaintiffs' lawyers
to "target offcers of the Company who reaped large stock option gains or other incentive
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compensation as the result 0 f the fraud, thereby penalizing the party actually responsible for the
fraud." (Exhibit A, Supporting Statement). Committing the Company to pay reasonable attorneys'
fees in those cases encourages lawsuits against Company offcers who have committed frad, not the
Company. (Obviously, the Company need not be a party to the lawst to pay the attorneys' fees.)
Any claim against the Company invoking the FOTM presumption would be dismissed for failure to
state a claim, unless the plaintiff could allege that the Company beefitted from the fraud, which the
available evidence shows almost never happens in cases invoking the FOTM presumption. Given
that potential damages would be limited to the offcers' benefit from their frauduent conduct; having
the Company provide an additional incentive to bring suit against those offcers would serve the
Company's interest in encouraging those offcers to comply with Rule lOb-5. The single unifying
element is to use Rule i Ob-5 FOTM actions to encourage the Company's offcers - who are best
placed to ensur that the Company's diclosurs are not misleading - to comply with Rule lOb-5.
The proposal is consistent with Rule l4a -8( c), as well as the purposes of Rule I Ob- 5.

B. The Proposal Does Not Violate § 29 of the Exchange Act

The Company next arges that my proposed amendment would violate § 29(a) of the
Exchange Act because it would "weaken (the) abilty to recover under ihe (Exchange) Act." (No
Action Request, p. 12). In fact, the opposite is true; by providing for the payment of attorneys'
fees in meritorious cases against the Company's offcers when they violate Rule 10-5, the proposed
amendment would facilitate the ability of shareholder to bring actions under Rule i Ob-5. Under
prevailng practice, many meritorious claims are not brought because the damages recoverale are not
large enough to provide for a sufficient fee award from which to compensate the plaintiff' attorney.
A commitment by the Company to pay fees in those cases would encoure plaintiffs' attorneys to
bring suits against the Company's officers if they had strong evidence of fraud by them, whether the
damages available were large or smalL. In any event, there is no conflct betWeen my proposal and §
29(a) of the Exchange Act, as explained below.

i. Thè Proper Measure of Damages in Rule i 0b-5 Cases Asserting the FOTM Presumption
Is Disgorgement

The Company completely ignores the question of what a plaintiff is entitled to recover in a
Rule i Ob-5 case invoking the FOTM presumption. The Supreme Court has never reolved this
question, and specifically reserved it when it created the FOTMpresumption. See Basic, 485 U:S. at
248 n. 28. The Cour has, however, provided instruction on the proper interpretive approach to §
lO(b) whcn the statutory text is silent on the question to be adjudicated. In those cases, the Court

. has said:

When the text of § i O(b) does not resolve a paiticular issue, we attempt to infer how
the i 934 Congrss would have addresed the issue had the i Ob-5 action been included
as an express provision in the i 934 Act. For that inquiry, we use the express causes

of action in the securities Acts as the primary model for the § I O(b) action.

Central Bank of Denver v. First Interstate Bank of Denver, 511 U.S. 164, 178 (1994). Obviously, the
text of § i O(b) does not addres the question of the appropriate measur of damages in cases asserting
the FOTM presumption of reliance, so we must look at the damages measurs used in the explicit
caues of action.

There are six explicit causes of action in the securities laws that shed light on the measure of
daages in such caes. The first two come from the Serities Act of 1933. The Court has held that
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the "1933 and 1934 Acts should be construed haoniously." Rodriguez de Quijas v.
Shearson/American Expres.y, Inc., 490 U.S. 477, 484 (1989). Section II of the Securities Act allows
the plaintifT to sue a corporate issuer, along with its offcers and directors, for damages if the
company has a material misstatement in its registration statement for a public offering. Setion 1 1
has no reliance requirement. Plaintiff do not nee to have read the restration statement that is
alleged to be misleaing. Damages, however, are limited to the offering price. Securities Act § i I(g).
The corporate isser's liabilty cannot be greater than its benefit from the fraud. Section 12(a)(2)
provides a parallel cause of action for material misstatements in a prospectus or an oral statement
made in connection with a public offering. Setion 12(a)(2) also does not require reliance, but its
remedy is rescission-plaintiffs who prevail are entitled to put their shares back to the seller in
exchange for their purchase price (or rescissory damages, if the plaintiff has sold before bringing
suit). Under either forula. daages are limited to the amount that the seller received from the

investor. In FOTM cases, the corporate defendant being sued háS typically received nothing from
the investor beCause it was not issuing securties durng the time of the alleged fraud.

Turning t9 the Exchange Act private causes of action, § 28 preserves existing rights and
remedies, but bars plaintiffs from recovering "a total amount in excess of his actual damages on
account of the act complained of." This provision tells us nothing, however, abi.t the relation
between reliance and damages. More iluminating are the two explicit causes of action allowing for
recovery from insider traders. Neither cause of action requires reliance, but both limit damages to the
benefit that the insider trader obtained from his violation. First, § 16(b) allows shareholders to bring

derivative suits on behalf of the corporation to recover .'short swing" gains made by insiders trading

in the company's shares (i.e., profits gained, or losses avoided, for "round trip" transactions--
buy/sell or sell/uy-within sIx months of each other). The remedy, is limited to the defendant's

benefit from the violation, in this case the profit'! the insider gained (or the losses he avoided) within

the six-month period that defines the offense. Second, § 20A creates a private caus of action for
insidcr trading, this tÌme for conduct that violates § 1 O(b) becuse the insider has breached a duty of
disclosure. The provision allows investors who have traded contemporaneously with insiders to
recover damages from those insider traers. Reliance is excused in such cases, Affliated Ute v.
Citizens of Utah v. United States, 406 U.S. 128 (1972), but damaes once again are limited to the
defendant's "profit gained or loss avoided in the transaction." MQreover, even that measure is
reduced by any disgorgement obtained by the SEC based on the same violations. Thus, where the

Exchange Act excuses reliance, recovery is limited to the defendant's gain, not the plaintiff's loss.
That is the measure in my proposal.

Section 18 of the Exchange Act comes clòsest to the Rule 10b-5 FOTM class action. Section
18 allows investors who have relied on a corporation's filings with the SEC to recover damages for
misstatements in those filing. Section 18 does not limit damages, thus standing in sharp contrast to
the other causes of action. It is also u~que in requiring that plaintiff to demonstrate that he

purhased or sold "in reliance upon" the misstatement in the company's filings with the SEe.
Damages are limited to the "damages caused by such reliance." Thus, out of pocket damages are
available under § 18 only when the plaintiff can demonstrate actua reliance. As noted above, the
proposed parial waiver would not affect the availabilty of out-of-pocket damages in such cases. In
sum, the principle common to these explicit causes of action is that damages should be limited to
Some measre of the defendants benefit (the disgorgement measur of unjust enrichment), unless the
plaintiff can show actu reliance on the misstatement, in which case the out-of-pocket measur is
appropriate. The measure in my proposal is consistent with that principle, -and therefore consistent
with §§ IO(b) and 29(a). It does not limit any rights provided by the Rule 10b-5 cause of action, but

instead stipulates the measure most consistent with the explicit causes of action provided by the
securities laws.
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2. Setion 29(a) Only Bar Wai~er of Sutantive Obligations of the Exchange Act
i

The Supreme Court has held thatlthe antiwaiver provisions of the securities laws do not apply
to procedural provisions. See Rodriguez e Quijas v. ShearsonlAmerican Express, Inc., 490 U.S.
477, 482 (l989)(constniing § 14 ofthe ecurities Act, which is identical to § 29(a) of the Exchange
Act). "By its tenrs, § 29(a) only prohib ts waiver ofthe substantive obligations imposed by the

Exchange Act." Shearson/American Ex ess, Inc. v. McMahon, 482 U.S. 220,228 (1987). Basic
makes clear that the FOTM presumptio is procedu, rather than substantive. The Court
disclaimed any intent to eliminate the re iance requirement, 485 U.S. at 243, instead characterizing

the FOTM presumption as a "useful devi en for allocating the burdens of proof." Id: at 245. The
Court did not pretend that the FOTM pr umption was mandated by the Exchange Act, which would
have been difficult arguent to make giv n that the Rule 10b-5 cause of action is implied rather than
express. The duty not to make misrepr entations imposed by Rule i Ob-5 is substantive; the FOTM
presumption is procedurl, relating only to means by which the reliance element can be satisfied. A
number of courts have upheld waivers Of~liance in Rule lOb-5 cases. See Ris.çman v. Rissman, 213

F.3d 381, 384 pcb Ci.r. 2000) ("(A) writt n anti-reliance clause precludes any claim of deceit by prior
representations."); Harsco Corp, v. Segu', 91 F.3d 337, 343-344 (2nd Cir. i 996); One-a-One
Enterprises. Inc., v. Caruso, 848 F.2d i 2 3 (D.C. Cir. 1988).I .

In any event, my proposal is ent rely consistent with the FOTM presumption as set forth by
the Court in Basic. The Basic Court em hasized that the preumptron could be rebutted by "(a)ny
showing that severs the link between the alleged misrepresentation and ... his decision to trade at a
fair market price, will be suffcient to re . t the presumption of reliance." Basic, 485 U.S. at 248.
My proposal would sever that link. By p rtially waiving the FOTM presumption of reliance in the
aricles of incorporation, the Company il be putting future purchasers of the company's stock on
notice that they can only collect disgorg ment damages when they rely on that presumption.
Consistency with the Court's holding in asic requres consideration not only of the FOTM
presumption, but also the means that th Court provided for rebutting that presumption. The stock
market would incorporate the IimÌled w ver into the Company's stock price, thereby negating the
premise for invoking the FOTM presum tion.

The Commission has taken the sition that § 29(a) only bars provisions that "effect() a
waiver of the other party's duty to com ly with the Exchange Act." Brief for the Securities and
Exchange Commission as Amicus Curiae pportíng Petitioners, ShearsonlAmerican Express, Inc. v.
McMahon, 1986 WL 727882. My prop sal cannot be construed waiving the Company's duty to
comply with Rule 1 0b-5. The Company would stil be subject to the enforcement mechanisms
established by Congrs in the Exchange ct: Commission enforcement actions and Justice
Department criminal prosecutions. The ovemment does not need to prove reliance in its actions,
so the partial waiver of the FOTM pres ption would not affect government actions in any way.
Moreover, the Company would continue to face civilliabiIty for out of pocket damages to
shareholder-plaintiffS who allege actua r liance. In addition to these government actions and private
cases 'ailegil)g actual reliance, offcers wh make material misstatements would also face FOTM
lawsuits for disgorgement of their benefi from the fraud. In sum, the limited waiver would not
affect the duty of the Company an its ffcers to comply with Rule 10b-5.

C. The Proposa Does Not Viol

The Company's final argument r excluding my proposal is that it is ßUsleading because it
does not disclose that it is ilegal, that i¡;, that it violates § 29(a). (No Action Requet, p. 14). This
transparent bootstrapping probably does Inot warrnt a respons, but in the interet of completeness i
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will address the argment. AS disced above, the proposal does not violate § 29(a). Therefore, it
would be false and misleaing to say that it violates § 29(a), as the Company suggests. In other
word, the proposa either violates Rwe 14a-8(i)(2), or it doe not. Rule 14a-8(i)(3) is irrlevant to
the question. The Company is wasting the staffs time by rasing the latter rule.

The Company also contend that the proposal is misleaing because it "is vage and
indefinite:' (No Action Request, p. 16). Specifically, the Company complains that the proposal does
not define the FOTM preumption and does not advise the shareholders that they are beng asked to
givt up a right. On the latter point, it is specious to suest that altering the effects of a legal
presumption is equivalent to giving up a right. (The Company does not explain what that "right"
supposedy is.) On the failure to define the FOTM presumption, apparently the Company is unaware
that shareholder proposals and supporting statements are limited to 500 words. Rule 14a-8(d). The
proposal provides as much detail as is feasible within that constraint; including excerpts from the
Court's decision in Basic would have done little to further enlighten shareholders on the proposal and
its purposes. The mechanics of how the FOTM presumption operates ar wholly irrelevant to those
purposes and are of interest mainly to secuties Iitigators. (Notably, the Company does not sugest a

definition of the FOTM presumption, nor doe it explain how it would help shareholders better
undertand the merits of the proposaL.) The relevant question for shareholders is whether they
benefit from FOTM clas actions as currently structure, which the supporting statement discusses at
length. Accordingly, shareholders are provided with the information they need to understand the
subject matter and scope of the proposaL.

D. Conclusion

Bas upon the foregoing analysis, I urge the staff to reject the Company's request for a no-
action letter concerning the ProposaL If tht staff does not concur with our position, I would
appreciate the opportunity to confer with the staff concerning these matters prior to issuing its
response.

Pursuant to Rule i 4a-80), enclose herewith are six copies of this letter. A copy of this
correspondence has been provided to the Company and its counseL. rfwe can provide additional
information to addres any questions that the Staff may have with res  pondence or
the Company's no-action request, pleas do not hesitate to call me at  

Sincerely,

sfq4elA ¡(rélu
cc: Ms. Karen Gruen, Alaska Air Group, Inc.

Mr. Martin Dunn, O'Melveny & Myers LLP
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Exhibit A

Steve Nieman's Proposal for Reforming Securities Class Actions aDd SupportiDgStatem ent

BE IT RESOLVED: That the shareholder of Alaska Air Group hereby recommend that the Board of
Directors initiate the appropriate process to amend the Company's certificate of incorporation to
provide for a partial waiver of the "fraud-on-the-market" presumption of reliance created by the
Supreme Court in BaSic v. Levinson, 485 U.S. 224 (I 988). Speci fically, the amendment should apply
to any suit alleging violations of Rule lOb-5 of the Securities Exchange Act of 1934 against the
Company, its officers, directors, or third-party agents. The partial waiver would apply to suits
alleging reliance on the "fnid-on-the-market" presinptiol1. The waiver would limit damages to
disgorgement of the defendants' unlawfl gains from their violation of Rule i Ob-5. The amounts
disgorged would be distribute to shareholder members of the class. The corporation should also

commit to paying the reasonable expenses and attorneys' fees of the shareholder who bring; such a
claim, subject to approval by the Board of Directors. .

SUPPORTING STAlEMENI: Securities fraud class actions impose enormous costs on public
companies while providing little benefit to shareholders. This proposal, sugested by Professor Adam
Pritchard of the University of Michigan, would limit damages in secondary market securities class
actions, i.e., suits brought against the Company when it has not sold securities during the time that its
common stock was allegedly distorted by a material misrepresentation. See:
http://ww .cato. orglpubs/scrl200 81Ston eridge Pri tchard.pdf:
h Up ://ww.law.com/jsp/nl i/PubArti cl eNLJ .isp?id= 1202424567666
http://ww.securitiesdocket.comI2008/1 i /17/inest-column-can-shareholders-waive- the- fraud-on- the-
market - presumpti on-o f-rel iance/.

Currently, such suits effectively result in a "pocket shifting" of money from one group of
shareholders (those who continue to hold the company's shares) to another (those who bought during
the time that the price was distorted by fraud). Frequently, shareholders wil be members of both
groups simultaneouSly, which means they are paying themselves compensation in secuties class
actions. Sometimes the corporation pays directly for the settlement, and sometimes it pays
indirectly in the form of insurance premia, but ei ther way these settlements come out of funds that
the corporation could use to pay dividends or make new investments. Almost never do the offcers
who actually made the misrepresentation have to contribute to the settlement. Consequently, suits
provide minimal compensation and, worse yet, scant deterrence of fraud. The only clear winners
uner this scheme are the lawyers who bring the suits, and those who defend them, who profit
handsomely from moving the money around,

The proposed amendment would substantially reuce the jncentive of plaintiffs' lawyers to file suit
aganst the Company in response to a drop in the Company's stock price. Currntly, the enormous
potential damages are a powerfl incentive for plaintiffs' lawyers to bring even weak suits and a
powerf incentive for companies to settle, even if they believe that they would win at triaL. Under
the proposal, lawuits would instead target offcers of the Company who reaped large stock option
gans or other incentive compensation as the reult of fraud, thereby penalizing the party actully

responsible for the fraud.

We urge the shareholders to vote for the proposal.
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BEllNG 16:5 Eye Street, NW NEW YORK 

BRUSSELS Washingtn, D.C. .%00064001 SAN FRANCISCO 

CENTURY CITY TELEPHONE (.10:i) 383-5300 SHA1IICHAI 

HONG KONG FACSIMILE (:io:i) 383-)4 SILICON V.ULEY 

LONDON www.omm.com SINGAPORE 

LOS ANCi;LES TOKYO 

NEWPORT BEACH 
OUR FILE NUMBf;R 

1114°'0014 
December 31, 2008 

WRITER'S DIRECT DIAL 

(~o~) 383-5418 

VIA HAND DELIVER Y AND E-MAIL 
WRITER'S F..MAIL ADDRf~SS 

mdunnlSomm.comOffce of Chief Counel 
Division of Corporation Finance 
U.S. Securities and Exchange Commssion 
100 F Street, NE 
Washington, DC 20549 

Re: Alaska Air Group, Inc. 
Shareholder Proposals of 
 Richad D, Foley 
Securties Exchange Act of 1934 Rule 14a-8
 

Dear Ladies and Gentlemen: 

This letter is to inform you tht our client, Alaska Air Group, Inc., a Delaware 
corporation (the "Company"), intends to omit from its proxy statement and form of proxy (the 
"2009 Proxy Materials") for its 2009 Anua Meeting of Stockholders (the "2009 Anua 
Meeting") thee shareholder proposals and statements in support thereof (collectively, the 
"Proposals") submittd. by Richard D. Foley (the "Proponent"). The following thee Proposals 
were submitted to the Company by the Proponent: 

. a proposal titled "Refonning Securties Class Actions," which was purprtedly submitted
 

on behalf of 
 Stephen Nieman (the "Class Action Proposa"); 

. a proposal titled "Cumulative Voting," which was purortedly submitted on behalf of
 

Terr K. Dayton (the "Cumulative Voting Proposal"); and
 

. a proposal titled "Shareholder Say on Executive Pay," which was purortedly submittd
 

Wiliam Davidge (the "Executive Pay Proposal").on behalf of 

Pursuat to Rule l4a-8(j) wider the Securities Exchange Act of 1934 (the "Exchange 
Act"), we have: 

. enclosed herewith six copies of ths letter and its attchments;
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. filed this letter with the U.S. Securties and Exchange Commíssion(the .'Commssion") 
no later than eighty (80) calendar days before the Company intends to fie its definitive 
2009 Proxy Materials with the Commission; and 

. concurently sent copies ofthIs correspondence to the Proponent.
 

Copies of the Proposals, the cover letters submittig eah of the the Proposals, and the
 

single facsimile cover page under which all three Proposals were submitted are attached hereto 
as Exhibit A. Copies of other correspondence with the Proponent, Mr. Nieman, Mr. Dayton, and 
Mr. Davidge regarding the Proposals are attached hereto as Exhibits B through D. 

As discussed in Section r of 
 this letter, it is our view that the Company may exclude all 
three of the Proposals from its 2009 Proxy Materials. Further, as discussed in Section II of 
 ths 
letter, it is our view that the Company has alternative bases upon which it may exclude the Class 
Action Proposal from its 2009 Proxy Materials. 

L EXCLUSION OF THE THREE PROPOSALS
 

A. Basis for Excluding the Three Proposals - Paragraphs (c) and (f of Rule 
14a-8 

Rule 14a~8(c) Question 3: How many proposalr may I submit? Each shareholder may submit no 
more than one proposal to a company for a particular shareholders' meeting. 

It is our view that the Proposals may be excluded from the Company's 2009 Proxy 
Materials pursuant to paragrphs (c) and (f) of 
 Rule 14a-8 because the Proponent has submitted 
more than one shareholder proposal for inclusion in the Company's 2009 Proxy Materials and, 
despite proper notice, has failed to correct thís deficiency. 

B. Analysis
 

1. The proxy granted to the Proponent by each of 
 Mr. Nieman, Mr. Dayton, 
and Mr. Davidge provides the Proponent with authority over their shares 
that cauSes him to be a "beneficial owner" of those shares. As the 
"beneficial owner" o/those shares, the Proponent has submilted more 
than one shareholder proposal to the Company, in violation of the one
proposal limitation in Rule 14a-8(c). 

Exchange Act Rule 13d-3(a) defines the term "beneficial owner" as Hany person who, 
or indirectly, thugh contract, arrangement, undersandig, relationshíp, or othersedirectly 

power and/or investment power." Puruant to the Commssion's statementshas or shaes voting 
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in Exchange Act Release No. 34-17517 (Februar 5, 1981), the Rule 13d-3(a) definition of
 
"beneficial ownet' applies for purposes of the one-proposal limitation in Rule 14a-8.
 

Each of 
 Mr. Nieman, Mr, Dayton, and Mr. Davidge granted proxy authority to the
 
Proponent that provides him with the ability to act in all shareholder matters, regardless of
 
whether they pertain to the Proposals, before, during and afer the Company's 2009 Annual 
Meeting. Specifically, the proxy confered upon the Proponent by each of Mr. Nieman Mr.
 
Dayton, and Mr. Davidge reads as follows:
 

This is the proxy for Mr. Richard D. Foley and/or his designee to act on my behalf 
in all shareholder matters, including this Rule 14a-8 proposal for the forthcoming 
shareholder meeting before, during and after the forthcofing shareholder 
meeting. 

As such, each of Mr. Nieman, Mr. Dayton. and Mr. Davidge grted the Proponent proxy
 

authority that confers upon hi al of their powers as a shareholder until furter notice. In this
 

regard, it is important to note that the proxy granted to the Proponent: 

. is not limited to matters relating to the submission of 
 the Proposals; 

. is not limited to votig at the 2009 Anual Meeting; and
 

· relates to all shareholder matters before, durg, and after the 2009 Anual Meeting. 

As a result of 
 the unlimite.d proxy authority granted to him, the Proponent "directly or indirectly, 
through contract, arangement, understanding, relationship, or otherwise has or shares voting .
 

power" over the shares held by Mr. Nieman, Mr. Dayton, and Mr, Davidge and, therefore, the 
Proponent falls within the Rule 13d-3(a) defition of 
 "beneficial ownet' with regard to those 
shares. 

In Exchange Act Release No. 34-39538 (Januar 12, 1998) ("Release No. 34-39538") 
regarding Forms 130 and 13G, the Commssion provided signficant guidace regarding the 
effect of a proxy solicitation on "beneficial ownership." In ths regard, Release No. 34-39538 
provides that "when a shareholder solicits and receives revocable proxy authority (subject to the 
discretionary limts of 
 Rule 14a-4), without more, that shareholder does not obtain beneficial 
ownership under Section 13(d) in the shaes underlyig the proxy." Conversely, Release No.
 

34-39538 contemplates that one may obta beneficial ownership where the proxy confers more 
than "revocable proxy authority." 

The proxy authority conferred upon the Proponent does not indicate whether or not it is 
whether it is revocable or irrevocable, however. it is clear that the 

proxy authority granted to the Proponent goes well beyond the authority to vote shares at an 
irrevocable. Regardless of 


anual meeting of shareholders. Further, the proxy authority granted to the Proponent goes 
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beyond the discretionar limits permtted by Rule i 4a-4 and, indeed, is not subject to any of the 
limits of Rule i 4a-4; In this regard, while Rule l4a-4 permits the granting of discretiona proxy 
authority under certain circumstances, Rule 14a-4 provides that: 

"No proxy shall confer authority: 

I . To vote for the election of any person to any office for which a bona fide nominee is not 
named in the-proxy statement; 

2. To vote at any annual meeting other than the next anual meeting (or any adjourent 
thereof) to be held after the date on which the proxy statement and form of proxy are first 
sent or given to securty.holders; 

3. To vote with respect to more than one meeting (and any adjoununent thereof) or more
 

than one consent solicitation; or 

4. To consent to or authorize any action other than the action proposed to be taken in the 
proxy statement, or matters (otheiwise permi tted by Rule i 4a-4. J." 

As stated above, the proxy granted to the Proponent relates to "all shareholder matters, 
including this Rule I 4a-8 proposal for the fortcoming shareholder meetig before, durig and 
after the forthcoming shareholder meeting." As the proxy authority granted to the Proponent is 
unlimited with regard to both permitted actions and durtion; it goes well beyond the proxy 
authority contemplated by Rule i 4a-4. 

Release No. 34-39538 indicates that a revocable proxy authority "without more" should 
not result in the holder of that proxy authority being deemed a "beneficial owner" ofthe shares 
for which he or she was granted the proxy authority. The unlimited breadth and discretion of the 

the proxy to the Proponent ("all shareholder matters") and the unlimited time period ofgrant of 


the grant of 
 the proxy to the Proponent ("before, durng and after the fortcoming shareholder 
meeting") clearly evidence "more" th a customar grant of 
 revocable proxy authority. 

Consequently, we believe that the proxy 
 authority granted to the Proponent causes hi to 
be the beneficial owner of the shaes otherise owned by Mr. Nieman, Mr. Dayton, and Mr.
 

Davidge. As such, the Proponent is the beneficial owner of the shars that provide the eligibilty 
to submit each of 
 the Proposals. 

In Exchange Act Release No. 34-12999 (November 22, 1976), the Commission stated 
that the one-proposal limitation in Rule l4a-8(c) applies "collectively to aU persns having an 
interest in the same securties (e.g., the record owner and the beneficial owner and joint 
tenants)." For the reasons discussed above, we believe that the proxy granted to the Proponent 
by each of 
 Mr. Nieman, Mr. Dayton, and Mr. Davidge confers upon the Proponent beneficial 
ownership of the shars that provide the eligibilty to submit each of the Proposals. Accordingly, 
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the one-proposal limitation in Rule l4a-8(c) applies to the Proponent with respect to the three 
Proposals, as he is a beneficial owner of those shares and, therefore, one of the "persons having 
an interest in (those) secunties." As the Proponent is the beneficial owner of 
 the shares that 
provide the eligibility to submit each of the three Proposals, the submission of the three 
Proposals by the Proponent does not comply with the one-proposal limtation of Rule 14a-8( c). 

2, The basis for the view expressed in this letter thaI the Proponent is the
 

beneficial owner of the shares is diferent from the bases presented to the 
Division of Corporation Finance (the "Division 'J in prior no-action 
requests regarding an identical grant of proxy. As such, consistent with 
the Division's statements in Staf Legal Bulletin No. 14, the Division's 
responses to those prior no-action requests do not preclude the Division 
from concurrng in our view that the nature of the proxy authority causes 
the Proponent to be the beneficial owner of those shares. 

We note that AT&T, Inc. submitted requests for a no-action position to the Division with 
regard to an identical proxy granted to Mr. John Chevedden in each of 
 the last two proxy 
seasons. See AT&T. Inc. (Januar 18,2007) ("AT&T I") and AT&T. Inc. (Febru 19, 2008)
 

("AT &TII" and, collectively with AT&T I, the "AT&T Requests"). In the AT&T Requests, 
AT&T argued that, as a result of the proxy grted to Mr. Chevedden, cerin proposals could be
 

omitt in reliance on Rule 14a-8( c). While the Division did not concur with AT&T's position
 

in the AT&T Requests, we do not believe that the Division's position in respons to the AT&T
 
Requests precludes the Division's concurrence with our view that the Proponent is subject to,
 
and has not complied with, Rule 14a-8(c). We reach ths position based on the following:
 

· in AT&T I, AT&T expressed its view that the proxy granted to Mr. Chevedden went 
"beyond mere representation for puroses of the Proposals, and expressly grant( ed) him 
voting rights as well," and that "(b)ecause the proxy agreement between each ofthe 
Nomial Proponents and John Chevedden confers voting rights to John Chevedden, he is 
a beneficial owner of 
 the Corporation's stock under the definition provided by Rule 13d
3(a);" and 

· in AT&T IL AT&T expressed its very simlar view that the "proxy agreement between 
each of 
 the Nominal Proponents and John Chevedden confers to John Chevedden the 
right to act on the Nominal Proponent's behalf on matters 'regarding this Rule 14a-8 
proposal'.. . includ(ing) the right to vote shaes for such proposal," and, accordingly, "he 
is a beneficial owner of 
 the Corporation's stock under the defiition provided by Rule 
13d-3(a)." 

The Division stated in Staff 
 Legal Bulletin No. 14 (July 13, 2001) thatit "will not 
consider any basis for exclusion that is not advanced by the company" and that it "consider( s) the 
specifc arguments asserted by the company and the shareholder, the way in which the proposal 
is draed and how the arguments and (the Divison's) prior no-action responses apply to the 
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specific proposal and company at issue." Based on this practice, the Division concluded that it 
"may detemiine that company X may exclude a proposal but company Y canot exclude a 
proposal that addresses the same or similar subject matter." 

, As we discuss above, it is our view that, as a result of the unlimted breadth, discretion, 
and duration ofthe proxy authority granted to the Proponent, the Proponent "directly or 
indirectly, through contract, arangement, understanding, relationship, or otherwise has or shares 
voting power" over the shares held by Mr. Nieman, Mr. Dayto~ and Mr. Davidge. Accordingly, 
under the definition in Rule 13d-3(a), the Proponent is the beneficial owner ofthe subject shaes 
and, as such. his submission of the three Proposals fails to satisfy the one-proposal limitation in 
Rule 14a-8(c). Our position in this regard is not bas on the more limited position expressed in 
the AT&T Requests that the holder of a proxy should be deemed the beneficial owner of the 
subject shaes where the proxy confers authority with regard to the submission of 
 proposals or 
voting at an anual meeting of shareholder. 

The basis for the position expressed in the AT&T Requests is signficantly different from 
the basis for the view we express in this letter regarding the application of Rule l4a-8( c) to a 
person upon whom proxy authority has been conferred. Based on the Division's statements in 
Staff Legal Bulletin No. i 4 and the basis expressed in this letter for our view that the Proponent 
is the beneficial owner of 
 the shares, we believe that the Division's position in response to the
 
AT&T Requests would not be inconsistent with the Division's concurrence with our view that
 
the Company may omit the Proposals from its 2009 Proxy Materials in reliance on Rule 
14a-8(c). 

3, The Company provided suffcient notice to the Proponent pursuant to Rule 
14a-8(f of the submission of multiple proposals in contravention of Rule
 

14a-8(cj and the Proponent failed to correct such deficiency within 14 
calendar days of receipt of that notice. 

On November 28, 2008, the Compary received a IS-page facsimile from Mr. Nieman 
i On December 12, 2008, 

containing all thee Proposals. the Company timely provided the 
Proponent with notice of 
 his failure to comply with Rule 14a-8(c) and advised him bye-mail 
(following with courtesy copies via certified mail to the Proponent, as well as all thee nominal 
proponents) that, pursuat to Rule 14a-8, he had 14 calenda days to remedy that deficiency in 
his submission to the Company (copy attached as Exhibit B). The Proponent took no action to 
reduce the number of proposals submitted by hini to the Company in the permitted tie.
 

Whle the Proponent took no action in response to the Company's December 12, 2008 
notice of deficiency, Mr. Niema submitted a response, on behalf of the Proponent, on December 

Each Proposal is accompaned by a cover leter with a different date (i.e., Novembr 26, 2008, November 
28,2008, and Decembe i, 2008); however, the copies of the Propsals and the Proponent's cover letters 
inluded in Exhibit A show that all th Propos were received by th Company under the sam 
facsimile cover sheet on November 28, 2008. 
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19. 2008 and indicated his disagreement with the Company's notice and its statement of the view 
that the Proponent had not complied with the one-proposal limitation of 
 Rule 14a-8(c) (copy 
attached as Exhibit C). Mr. Nieman did not, however, take any action to reduce the number of 
proposals submitted by the Proponent to the Company. 

C. Conclusion
 

We note that, in situations where a proponent has not complied with the one-proposal
 
limitation in Rule 14a-8(c). the Division has indicated that a company may exclude from its
 
proxy materials all of 
 the proposals submitted by that proponent (see.~ General Motors 
Corporation (March 31, 2003) and Downey Financial Corp. (December 27. 2004)). 
Accordingly, we are of the view that the Company may omit each of the thee Proposals from its 
2009 Proxy Materials. 

For the reasons discussed above, on behalf of 
 the Company, we respectfully request that 
the Division concur with our view that the Company may exclude each of the three Proposals 
from its 2009 Proxy Materials in reliance on Rules I4a-8(c) and 14a-8(t). 

IL EXCLUSION OF THE CLASS ACTION PROPOSAL
 

A. Bases for Exclusion
 

It is our view that the Company may properly omit the Class Action Proposal from its
 
2009 Proxy Materials in reliance on the followig paragraphs of Rule 14a-8:
 

· Rule 1 4a-8( c) and (f) because the Class Action Proposal contai two distict and
 

unelated proposals: (i) an amendment to the Company's certficate of 
 incorporation to 
provide for a paral waiver of 
 the "frud-on-the-maret" ("FOTM") presumption and (ii) 
a Company commitment to paying the reasonable expenses and attorney fees of any 
shareholder who brigs certai claims;
 

· Rule I4a-8(i)(2) because the Class Action Proposal violates 
 the anti-waiver provision of 
the Exchage Act; and 

· Rule 14a-8(i)(3) because the Class Action Proposal is materially false and misleadng. 

B. Summary of 
 the Class Action Proposal 

The Class Action Proposal first recommends that the Board of Directors initiate the 
appropriate process to amend the Company's certificate of incorporation to provide "a parial 
waiver of the' fraud-on-the-maket presumption of reliance created by the Supreme Court in 
Basic v. Levinson, 485 U.S. 224 (1988)." The Class Action Proposal specifies that the 
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amendment should apply to any suit alleging violations of 
 Rule IOb-5 under the Exchage Act 
against the Company, its offcers, directors, or third-par agents. 

The waiver would:
 

. apply to suits alleging reliance on the FOTM presumption; and 

. limit damages todisgorgement of 
 the defendants' unlawful gains from their violation 
of Rule lOb-5 -- with the amounts disgorged being distnbuted to shareholder 
members of the class. 

The Class Action Proposal then seeks for the Company to "conuit to paying the 
reasonable expenses and attorneys' fees of the shareholder who brings such a clai, subject to
 

approval by the Board ofDIrectors." 

The Class Action Proposal's Supporting Statement (the "Supporting Statement") refers to 
conclusions of Pro fessor Ada Pritchard ofthe University of Michigan set forth in a recent 
aricle published in the Cato Supreme Court Review. The Supporting Statement also provides 
website addresses for that arcle and two commentares wrtten by Professor Prtchad regarding 

Rule I4a-8 to amend a company's govenûng documents to parially waive 
the FOTM presumption. Notably, the Supportng Statement does not defie the FOTM 
the potential use of 


presumption frm Basic v. Levinson or discuss the potential impact of the implementation of the 
Class Action Proposal on shareholders 'rights should they attempt to bring a Rule 10b-5 claim. 

C. Tlte Class Action Proposal Violates tlte "One-Proposal" Limitation of Rule
 

14a-8(c) 

Rule 14a-8( c) states that a shareholder may submit no more than one proposal to a 
company for a parictiar shareholders' meeting. It is our view that the Class Action Proposal 
contains two distinct elements that are not par of a sin81e, unifYng concept - rendering the 
Class Action Proposal two separate proposals. Specifically, the Class Action Proposal seeks: 

(i) that the Board of Directors intiate the appropriate process to amend the Company's 
certificate ofincorporation to provide for a parial waiver of the FOTMpresumption, 
thereby limiting damages for suits allegig violations of Rule IOb-5 against the 
Company, its offcers, directors, and thrd-pary agents to disgorgement of any such 

Rule 10b-5;anddefendants' unlawful gains from theIrviolation of 


(2) a commitment by the Company to pay the reasonable expenses and attorneys' fees of . 
the shareholder who brigs such a Rule t Ob-5 claim, subject to approval by the Board 
of Directors. 
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The Supporting Statement posits that the proposed amendment to the Company's 
cerificate of incorporation would substantially reduce the incentive of plaitiffs lawyers to file
 

suit agait the Company in response to a drp in the Company's stock price. However, the
 

Class Action Proposal's additional request for the Company to "commit to paying reasonable 
the shareholder who brings such a claim" appear to have noexpenses and attorneys' fees of 


clear correlation to the Supporting Statement's stated goal of reducing the incentive of 
 plaintiffs 
the Company to paylawyers to file suit against the Company. Rather, a stated policy of 


expenses and attòrneys' fees of shareholders briging securties class action suits would appea
 
to encourage plaintiff's lawyers to file suit against the Company, not deter them.
 

Rule l4a-8(f) requires that a company seeking to exclude a proposal for failing to comply 
with the one-proposal procedurl limitation of Rule l4a-8(c) notify the proponent of that 

The Company received the Class Action 
Proposal on November 28, 2008. See Exhibit A. On December 12,2008, the Company notified 
deficiency within 14 days ofreceipt ofthe proposaL 


the Class Action Proposal'sthe Proponent (and shareholder Stephen Nieman) via e-mail of 


failure to comply with the one-proposal limtation of Rule 14a-8(c). A copy of 
 that notice, as
 
well as the e-mail signifying deliver of that notice, is attached as Exhibit B.
 

The Company's December 12, 2008 notice of deficiency provided a description ofthe 
Rule 14a-8(c) and stated:one-proposal limitation of 


(Tlhe proposal that you indicate you have submitted on behalf of Stephen Nieman 
includes proposals relating to a paral waiver of the "fraud-on-the-market" 
presumption of reliance and the payment of reasnable expenses and attorneys' 
fees for shareholders who brig cerain claims. As such, i£this proposal is 
selected by you for inclusion in the Company's proxy materis, you are requied 
by rule 14a-8 to reduce such proposal to a single proposal and resubmit it to the 
Company in order to be considered for inclusion in the Company's proxy 

2
 
materials. 


The Company's notice of deficiency indicated that a revised submission meeting the 
one-proposal requirement was required to be postmarked or submitted electrnically no later 
than 14 days from the date on which the notice was received in order to be eligible for inclusion 

Rule 14a-8 was attached to the Company's notice.in the Company's proxy materals. A copy of 


Rule l4a-8( f) provides an opportty for a proponent who submits more than one 
proposal to reduce the number of proposals the proponent submitted withi 14 calendar days of 

Please note tht the notice provided by th Company to the Proponent als gave notice tht the Company 
considered the thee Proposal submitted by the Proponent, purortdly on behalf of vaious nomil 
proponents, to be submitted by the Proponent hiself The Company's notice seartely addrssed the 
Clss Action Proposal, clarifyng that if it was selected as the single propsal for inclusion in th 
Company's prxy materials then th Proposal should be revied to comply with the one-propsal limitation 
of Rule 14a-8(c). 

2 
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being notified by the company ofthe limitation. However, if 
 the proponent does not reduce the 
number of 
 proposals in response to the company's request, the Division wil penit the company 
to omit all proposals submitted by the proponent. See Pfizer Inc. (Februar 19, 2007) 

(concurrg that a proposal with multiple elements relating to the election of the Board of 
Directors could be olltted in reliance on Rile 14a-8(c)) and General Motors Corpration (April 
7, 2007) (concurrng that a proposal seekig shareholder approval for numerous trsactions to 
restructue the company could be omitted in reliance on Rule 14a-8(c)). 

The Proponent took no action in respnse to the Company's notice of deficiency that the 
Class Action Proposal was, in fact. two distinct proposals. Stephen Nieman, on behalfof the 
Proponent, responded to the Company's notice. In that response, Mr. Nieman stated that the 
request in the Class Action Proposal relating to the reimbursement of fees applies only to cases 
in wbich the waiver of the FOTM presumption would apply and that reimbursement is "an 
important feature to help ensur that deterence is maintained." See Exhibit C. However, he 
provided no explanation or basis for his belief 
 that there is a correlation between the payment of 
expenses and attorneys' fees and the stated goal ofthe proposed amendment to the certificate of 
incorporation (i& the deterrence of plaintiffs lawyers from filing suit against the Company). 
Furter, Mr. Nieman took no action to revise the Class Action ProposaL. 

The Division has concured with the view that a proposal containig multiple elements
 
that relate to more than one concept may be excluded under Rule I4a-8(c). See American
 
Electric Power (Januar 2,2001) (reconsideration denied Januar 31,2001). Conversely, a 

. proposal containig multiple elements that relate to a single, unifyng concept is not inconsistent 
with the one-proposal limitation of Rule l4a-8(c). See United Parel Serice. Inc. (Februar 20,
 

2007). 

As noted in the Supporting Statement, and confired by statements in the response to the 
Company's notice of deficiency, the intended purpose of 
 the Class Action Proposal is to "limit
 
damages" in Rule lOb-5 claims and, as a result, deter plaitiffs lawyers from filing securties
 
Class action suits against the Company (i.e., deter ''the lawyers who brig the suits, and those 
who defend them who profit handsomely from moving the money around''). Despite Mr.
 

Nieman's assertons to the contrary, there is no correlation between the Company's payment 
 of 
reasonable expenses and attorneys' fees and the deterrence of securties class action suits 
allegig violations of 
 Rile lOb-5. Indeed, rather than relatig to a single, unifyng concept, the 
proposal requesting payment of reasonable expenses and attorneys' fees appear to have a 
purpose that is counter to that ofthe proposal requesting a waiver of 
 the FOTM presumption in
 
Rule 10b-5 claims.
 

For the reasons discussed above, on behalf ofthe Company, we respectfully request that 
the Division concur with our view that the Company may exclude the Class Action Proposal 
from its 2009 Proxy Materals in reliance on Rules 14a-8(c) and 14a-8(f). 
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D. The Class Action Proposal May Be Excluded in Reliance on Rule 14a-8(i)(2)
 

Because it Would Cause the Company to Violate the Anti-Waiver Provisioii in 
the ExchQl'ge ActSecton 29 of 


Rule J 4a-8(i)(2) permts the omission of a shareholder proposal if the implementation of 
the proposal would cause the company to violate any federal law to which it is subject. By 
recommendÌDg that the Board of Directors amend the Company's cerificate of incorporation to 
provide a parial waiver of the FOTM presumption of reliance recognized by the Supreme Court, 
it is our view that the Class Action Proposal would cause the Company to violate Section 29(a) 
of the Exchage Act ("Section 29(a)"). 

The Supporting Statement indicates clearly the soure and intent ofthe Class Action 
the Univerity of 

Michigan, would limit damages in seconda market securities class actions, i.e" suits brought 
against the Company when it has not sold securties durg the time that its common stock was 
allegedly distorted by a material misstatement." The Supporting Statement then refers to three of 

Proposal -- "Ths proposal, suggested by Professor Ada Prtchar of 


Professor Pritchard's aricles relating to the FOTM presumption and waivers of that 
presumption. Although not stated in the Proposal or the Supportng Statement, the fist 
referenced aricle provides the following summary ofthe FOTM presumption in Rule lOb-5 
claims: 

The FOTM presumption allows plaintiffs to skip the step of aleging personal 
reliance on the misstatement, instead allowing them to allege that the market 
relied on the misrepresentation in valuing the security. The plaintiffs in tu ar
 

deemed to have relied upon the distorted price produced by a deceived market. 
The empirical premise underlying the FOTM presumption is the efficient capita 
market hypothesis, which holds tha effcient markets rapidly incorporate 
information-tre or false-into the maret price of a securty. Thus, the price 
paid by the plaintiffs would have been inflated by the fraud. renderig the 
misstatement the cause in fact of the frudulently induced purchase. The FOTM 
presumption assumes that purchasrs would not have paid the prevailig market 
price if they knew the trth. 

1. The "waiver" sought by the Class Action Proposal is inconsistent with the
 

"anti-waiver" provision 01 Section 29(a)
 

Section 29 of the Exchange Act is titled "Validity of contrcts," Pargraph (a) of that 
section, captioned "Waiver provisions," reads, "(a)ny condition, stipulation, or provision bindig 
any person to waive compliance with any provision of ths chapter or of any rue or reguation
 

thereunder, or of any role of an exchange requied thereby shall be void." 
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2. Section ¡O(b)is a substantive provision of 
 the Exchange Act that, along 
with Rule 10b-5 under that Section, imposes a duty on persons trading in 
securities - as the Class Action Proposal would limit damages in Section 
fO(b) and Rule lOb-5 claims, it is void under Section 29(a) because it 
would "weaken (thej abilty to recover under the (Exchange) Act" 

a. The Supreme Courts Decision in ShearsoniAmerican EXlJress Inc.
 

v. McMahon Provides Guidance Regarding the Application of 
Section 29(a) 

In Shearson/American EXDress rnc. v. McMahon. two customers sued a brokerage firm 
alleging violations of 
 Section lO(b) and Rule 10b-5, among other allegations. 482 U.S. 220,238 

(1987). The customers had signed agreements consenting to aritration for all controversies 
relating to their accounts. In arguing that their agreement to aritrate the clais was invalid, the 
customers relied on Section 27 of 
 the Exchange Act, which grts exclusive jurisdiction over
 
claims arsing under the Exchange Act to the United States distrct courts. The customers
 
reasoned that Section 29(a) invalidated any pre-dispute arbitrtion agreement as an
 
impermissible waiver of Section 27. Id. at 227-228. 

The Court ultimately disagreed with the customers and held that so long as arbitration
 
was "adequate to vindicate Exchange Act rights," an agreement to arbitrate was not an
 
impermissible waiver of 
 Section 27. rd. at 238. It is important to note, however, that the Cour's 
holding is limited to pre-dispute arbitration agreements. In reaching this conclusion, the Cour 
states: 

Section 29(a) is concerned, not with whether brokers 'maneuver(ed customers) 
into' an agreement, but with whether the agreement 'weaken(s) their abilty to 
recover under the (Exchange) Act.' (Wilko v. Swan1346 U.S. (4271 (at) 432 
((1957)). The former is grounds for revoking the contract under ordinar 
principles of contract law; the latter is grounds for voiding the agreement under § 
29(a). 

rd. at 230. Based on its determination that aritration procedures 
 that were subject to the 
Commission's Section 19 authonty were "adequate to vindicate Exchange Act nghts" (in 
McMahon, the rights provided by Section 1 O(b) and Rule 1Ob-5), the Cour determined that the 
pre-dspute aritration agreements did not "weaken (the customers') abilty to recover under the 

of(Exchange) Act." Accordigly, the Court found that the waiver Section 27 was not 
"tantamount to an impermissible waiver of 
 the McMahons' rights under (Section) lO(b)." Id. at 
234. 
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b. The amendment sought by the Class Action Proposal would be
 

void under Section 29(a) because it would waive compliance with 
a substantive provision of the Exchange Act and would 4'weaken 

(the) abilty to recover under the (Exchange) Act" 

Section 10(b) creates a substantive obligation and "is a 'provision' of 
 the 1934 Act, with
 

which persons trading in securities are required to 'comply. '" Brief for the SEC as Amicus 
Curiae Supportg Petitioners. ShearsonlAmerican Express Inc. v. McMahon. 1986 U.S. Briefs 
44 (Nov. 20, i 986) ("SEC Amicus Brief'). Furer, shareholders have a private right of action 
under Section 10(b) and may bring a private lawsuit to enforce Rule lOb-5. Central Bank of 
Denver, N.A.. v. First National Bank of 
 Denver. N.A.. 51 i U.S. 164, 171 (1994). In this regard, 
the Commission has stated that the Section lO(b) and Rule LOb- 5 private right of action "has 
been consistently recognized for more than 35 years (and) (t)he existence of 
 this implied remedy 
is simply beyond peradventure." SEC Amicus Brief (citing Herman & MacLean v. Huddleston, 
459 U.S. 375,380 (1983)). 

As discussed above, the Court in McMahon held that an agreement tht ''weaken(sJ (the) 
ability to recover under the (Exchange) Act" is void under Section 29(a). McMahon. 482 U.S. at 
230, Unlike the waiver of Section 27 that the Cour considered in McMahon, the Class Action 
Proposal seeks to waive the FOTM presumption, a critical element of a Section 1 O(b) and Rule 
10b-5 claim. As noted by the Supreme Court the FOTM presumption is vital because otherwise 
requiring each individual in a private cause of action to show reliance would prevent a class 
action from proceeding and .'would place an unecessary unrealistic evidentiar burden on the 

Rule lOb-5 plaintiff who has tred on an impersonal maket." Basic. 485 U.S. at 245. 

The Cour in McMahon allowed the waiver of Section 27 only because it determined that 
the alternate foru was adequate to protect the substative rights of 
 the Exchange Act. 
However, a parial waiver of the FOTM presumption and a limiting of available damages in Rule 
i Ob-5 claims, which the Class Action Proposal seeks, would weaken substantially a substantive 
Exchange Act nght itself -- the private right of action under Section 1 O(b) and Rule IOb-5. The 
Supportng Statement confirms this point, stating tht the waiver sought by the Class Action 
Proposal would .'limt damages" in suits allegig violations of 
 Rule lOb-5 against the Company, 
its offcers, directors, and thi-par agents. 

The amendment sought by the Class Action Proposal would waive a substantive nght 
under the Exchange Act and weaken the ability of private 
 plaintiffs to recover in a Rule 10b-5 
action. That the waiver would "weaken their abilty to recover under the (Exchange) Act" is not 
disputed - the Supporting Statement explicitly states that the waiver would "limt damages" in 
certain private actions under Rule i Ob-5. Therefore, consistent with the test established by the 
Supreme Cour in McMahon, such a waiver would be void under Section 29(a). As such, the 
amendment to the Company's certificate of incorporation that is sought by the Class Action 
Proposal, which would provide "a paral waiver of the 'fraud-on-the-markef presumption of 
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reliance created by the Supreme Cour in Basic v. Levinson," would cause the Company to 
violate federal law. 

For the reasons discussed. above, on behalf of 
 the Company, we respectfully request that 
the Division concur with our view that the Company may exclude the Class Action Proposal 
from its 2009 Proxy Materials in reliance on Rule 14a-8(i)(2). 3 

E. The Class Action Proposal May Be Excluded in Reliance on Rule I4a-8(i)(3)
 

Because it is Materially False and Misleading and, Therefore, Contrary to Rule 
14a-9 

1. The Class Action Proposal is materially fålse and misleading because it
 

purports to provide a means by which the Company may partially waive 
the POTM presumption of reliance when stcha waiver, in fact, would be 
void under Section 29(a) of the Exchange Act 

It is our view that the Class Action Proposal also may be excluded under Rule 14a-8(i)(3) 
as it is contrar to Rule i 4a-9, which prohibits materially false or misleading statements in proxy 
soliciting materials. The Class Action Proposal is materially false and misleading because it 
falsely represents that an amendment to the Company's certificate of 
 incorporation could provide 
for a parial waiver of the FOTM presumption under Section 1 O(b) and Rule 10b-5, when such a 
waiver would be void under Section 29(a). Therefore, the Class Action Proposal may be 
excluded under Rule 14a-8(i)(3) because the entie premise of 
 the Class Action Proposal is
 
materially false and misleading in violation of Rule 14a-9.
 

As discussed in detail in Section II.D., above, Section 29(a) provides that "(aJny 
condition, stipulation, or provision binding any person to waive compliance with any provision 
of this chapter or of any rule or regulation thereunder, or of any rule of an exchange required 
thereby shall be void." In this regard, we note agai that the Supreme Court held in McMahon 
that an agreement that weakens the abilty to recover under the Exchage Act is void under 
Section 29(a). Id. at 230. Accordingly, because the amendment to the Company's cerificate of 
incorporation that is sought by the Class Action Proposal would "limt damages" in Rule lOb-5 
clai, that amendment would weaken the ability of plaintiffs to recover under the Exchange Act 
and, therefore, be void under Section 29(a). 

The Class Action Proposal states that "the shareholders of Alaska Ai Group, Inc. hereby 
recommend that the Board of 
 Directors initiate the appropriate process to amend the company's 
certificate of incorporation to provide for a parial waiver ofthe "frud-on.the~market" 

Based on the Division's guidance in SLB 14B, and the procedes for submission set fort in Rule 
14a-8(jX2Xiü), we understad tht a legal opinon is requird where it is asserd tht a proposal may be
 

excluded as improper under state or foreign law, but no such requirement apparenty exists when the

thproposal is improper undr federal law. Therefore, we have not included a lega opinon as par of 


submision. 

.' 

3 
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presumption of reliance created by the Supreme Court in Basic v. Levinson, 485 U.S. 224 
incorpration would be


(1988)." However, any such amendment to the Company's certificate of 


void by operation of Section 29(a). The Class Action Proposal, therefore, seeks a result -- a 
the FOTM presumption -- that the Company is not penitted to effect under theparial waiver of 


Exchange Act. Accordingly, this statement and the entire Class Action Proposal are matenaIIy 
false and misleading. . 

shaeholders by presentig the effect of 
the proposal as an effect that could be achieved. As such, the underlying premise of the Class 
Action Proposal is materially false and misleading. We recognze that objections to assertons in 

The Class Action Proposal materially misleads 


a proposal because they are not supported or may be countered do not provide a basis for 
exclusion of a proposal, as discussed in Staff Legal Bulletin No. 14B (Sept. 15, 2004) ("SLB 
14B"), and we believe that such objections are not the bases for our view in this regard. Rather, 
we believe that the Class Action Proposal itself, not merely a statement in the Class Action 
Proposal, is materially false and misleading. 

In a no-action letter issued previously to the Company, the Division did not object to 
exclusion of an entire proposal where the proposal contained numerous unsubstatiated, false, 
and misleading statements. Alaska Air Group. Inc. (January 15,2004). Similarly, in the Class 

the proposal, as the 
proposal itself is false and misleading. Therefore, in accordance with SLB 14B, wruch notes that 
Action Proposal, it is not possible to edit or exclude specific portions of 


the Division "may find it appropriate for companes to exclude the entire proposal, supportg 
statement, or both as materially false or misleading if a proposal or supporting statement would 
requie detailed and extensive editing in order to bring it into compliance with the proxy rules," 
we believe it is appropriate for the Company to exclude the Class Action Proposal in its entirety. 
See also The Bear Stears Companies Inc. (Januar 30,2007) (excluding an entire proposal and 
supporting statement that sought shareholder support for an anual advisory management 
resolution to approve the report ofthe Compensation Commttee in the proxy statement as 
misleading because the Commssion rule revisions moved disclosure of executive compensation 

the Compensation Committee Report). Simlar to the proposal in The Bear Steams 
Companes Inc., counter to the underlyig premise of the Clas Action Proposal, a vote to amend 
out of 


the Company's certificate of incorporation would not parally waive the FOTM presumption 
incorporaon would be void under Secion 29(a).becaus such a provision in the certficate of 


the Company, we resectfully request that 
the Division concur with our view that the Company may exclude the Class Action Prposal 

For the reasons discussed above, on behalf of 


from its 2009 Proxy Materials in reliance on Rule 14a-8(i)(3). 
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2. The Class Action Proposal is materially false and misleading because it is
 

so inherently vague and indefinite that shareholders wil be unable to 
determine with reasonable certainty the effect of the actions sought by the 
proposal 

Puruant to SLB 14B, reliance on Rule 14a-8(i)(3) to exclude a proposal or portions of a 
supporting staement may be appropriate when the reslution contained in the proposal is so 
inherently vague or indefinite that neither the shareholders in voting on the proposal, nor the 
company in implementing the proposal (i¡adopted), would be able to determne with any 
reasonable certinty exactly what actions or measures the proposal requires. See also
 

Philadelphia Electric Company (Jul. 30, 1992). The Class Action Proposal is inherently vague 
and indefinite because it fails to provide fudamental informtion necessary for shareholders to 
make an informed votig decision. Specifically: 

(1) The Class Action Proposal and Supporting Statement does not define the FOTM 
presumption of reliance; and 

(2) The Class Action Proposal and Supporting Statement does not inform shareholders 
that they are being asked to surrender a right that they curently have under the 
Exchange Act. 

The Class Action Prposal fails to provide on its face a suffcient explantion of 
 the right 
-- the FOTM presumption in a Rule 10b-5 action -- that shareholders are being asked to waive. 
The only mean by which a reasonable investor may determine an undertading of the "FOTM 
presumption" refered to in the Class Action Proposal would be to read the referenced decision 
in Basic v. Levion or the referenced aricles by Professor Pritchard. Whle the Supporting
 

Statement provides a website addess for the latter, any mattr put to shareholder for a vote is 
reqiIred to provide suffcient information for a reasonable shareholder to undertad the subject 
matter and scope of the proposal upon which they would be asked to vote. Without some 
definition of the FOTM preswnption, a reasonable investor would have no idea that they are 
being asked to surender a substantive right that is available to them currently. 

In Berkshire Hathaway Inc. (March 2,2007). the Division concurd with the company's 
view that a proposal seekig to restrct the company from investig in securities of any foreign 
corporation that engages in activities prohibited for U.S. corporations by Executive Orer of the 

the United States could be omitted pursuant to Rule 14a-8(i)(3). In that request,President of 


Berkshire Hathaway expressed the view that it was not clear frm the text of 
 the proposal and 
supportng statement what conduct was "prohibited for U.S. corprations by Executive (OJrder 

the President" and, therefore. shareholders would be asked to vote on a proposal whose 
potential scope was not fully lmown. 
of 
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The same is tre of 
 the Class Action Proposal and Supporting Statement. Without the 
meanng and scope of the FOTM presumption being provided to shareholder, there is no way 
for a reasonable shareholder to understad the scope or effect of the action they are being asked 
to take.
 

For the reasons discussed above, on behalf of the Company, we respectfully request that 
the Division concur with our view that the Company may exclude the Class Action Proposal 
from its 2009 Proxy Materals in reliance on Rule 14a-8(i)(3). 

F. Cone/usion
 

For the reasons discussed above, on behalf of the Company, we respectfully request that 
the Division concur with our view that the Company may exclude the Class Action Proposal 
frm its 2009 Proxy Materials in reliance on Rule 14a-8(c) and (f), Rule 14a-8(i)(2), and Rule 
i 4a-8(i)(3). 

IlL CONCLUSION
 

Based upon the analysis in Section I, above, we believe that the Company may exclude 
all three of 
 the Proposals from its 2009 Proxy Materials in reliance on Rule 14a-8(c) and (t). As 
such, on behalf of the Company, we respectfully request that the Division concur in our view and 
not recommend enforcement action to the Commssion if the Company excludes the thee 
Proposals from its 2009 Proxy Materials. 

Based upon the analysis in Section II, above, we fuer believe that the Company also 
may exclude the Class Action Proposal from its 2009 Proxy Materials in reliance on Rule 
14a-8(c) and (f), Rule 14a-8(i)(2), and Rule 14a-8(i)(3). As such, if 
 the Division is unable to 
concur in our view that the Company may exclude aU thee Proposals in reliance on Rule 14a
8( c) and (f), on behalf of the Company, we respectfully request that the Division concur in our 
view and not recommend enforcement action to the Commission if 
 the Company excludes the 
Class Action Proposal from its 2009 Proxy Materials. 
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If we can be of furter assistance În this matter, please do not hesitate to contact me at
 

(202) 383-5418. 

Sincerely,

~dÚ~~~~/Á 
Marin P. Dunn 
of 0' 
 Melveny & Myers LLP 

Enclosures 

cc: 

Ms. Kaen Gruen, Alaska Air Group, Inc. 
Mr. Andor Terer, O'Melveny & Myers LLP 
Ms. Shelly Heyduk, O'Melveny & Myers LLP
 
Mr. Richard D. Foley
 
Mr. Stephen Nieman (via email to Mr. Richard D. Foley)
 
Mr. Terr K. Dayton (via erail to Mr. Richard D. Foley)
 
Mr. WilIam Davidge (via email to Mr. Richar D. Foley)
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January 13, 2009

Ofce of Chief Counsel
Division of Corpration Finance
Seurities and Exchange Commisson
100 F Street, NE
Washington, DC 20549

Re: Alaska Air Group, Inc. Rule 14a-8 Propols by Stphen Nieman, Teny K.
Daytn and Willam Davidge

VIA: Email shareholderproposls(Qse.gov

Ladies and Gentlemen:

This addresses the company claim that Stephen Nieman, Terr K. Dayton and Willam

Davidge did not spnsor their proposals base on their indivdual shareholdings. It is
importnt to note that Rule 14a-8 sttes. (emphasis added):

f. Quesion 6: What if I fail to follow one of the eligibilit or procedural reuirements
explained in answers to Questions 1 through 4 of this seon?

The company may exclude your proposal, but only after it has notified you of the
problem, and you have failed adequately to correc it. Witin 14 calendar da" of
reivina vour Droøol, the comoanv mus notifv vouin writiiJ'I of.anv
DrodìJral Qf eliaibiljt deficienden, as well as of the time frml# for vour
reoonse. Your response must be posmarked, or transmitted elecronically, no
later than 14 days from the date you received the company's notification. A
company nee not provide you such notice of a deficiency if the deficiency cannot
be remedied, such as if you fail to submit a proposal by the company's properly

determined deadline. If the company intends to exclude the proposal, it wil later
have to make a submission under Rule 14a-8 and provide you with a copy under
Queson 10 below, Rule 14a-80).

The intent of this rule is believed to be to allow the proponents to cure any eligibilty or
prcedural requirements. yet it appers that the company did not proVide adequate
information to cure the eligibilty or procedural requirements. The company's December
12, 2009 notice did not claim that Mr. Foley was a benefcial owner and thus the
proponents were not given the opportunity to satisfy the company's concern on this
point.

*** FISMA & OMB Memorandum M-07-16 ****** FISMA & OMB Memorandum M-07-16 ***
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Açerding to the attched indivdual letters of Stephen Nieman, Terr K. Dayton and
Willam Davidge each proponent has limited Mr. Richard Foley's authority to act only in
reard to their specific 2009 Rule 14a-8 proposals for the forthcoming shareholder
meeing before, during and to the conclusion of the forthcoming annual shareholder
meeting.

Had the company given proper notce required under rule 14a-8 (f) this clarification
would have been made earlier.

For these reasons it is requesed that the staff find that this reslution cannot be
omitted from the company proxy.

Sincerely,

c¡fept.f/ (UÚ::~
email cc:
Mr. Terry K. Dayton
Mr. Wiliam DaVidge
Mr. Richard Foley

Ms. Karen Gruen

20f2

*** FISMA & OMB Memorandum M-07-16 ****** FISMA & OMB Memorandum M-07-16 ***



STEVE NI, Prident
The Owerp Union(I I ww.ouron.org

 st Loo  , W A 98
 me (36   fax (360) 666-6483

Mr. Wiliam Ayer
Chairman and CEO
Alaska Air Group, Inc.
PO Box 68947
Seatte, WA 98168

Re: My Rule 14a-8 Proposal

Der Mr. Ayer,

This is the proxy for Mr. Richard Foley and/or his designee to act on my behalf
regarding my timely submitted 2009 Rule 14a-8 proposal for the forthcoming
shareholder meeting before, during and to the conclusion of the forthcoming annual
shareholder meeting. This authorization is limited to the 2009 Rule 14c-8 proposal and
superædes the earlier tex of "in all shareholder matters."

Sincerely,

Ç:(flælA ¡(/~
Stephen Nieman

(-iz-() 5)

Date

50f5
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Mr. Wiliam Ayer
Chairmn and CEO
Alask Air Group, Inc.
PO Box 68947
Sette, WA 98168

Re: My Rule 14aB Proposal

Dear Mr. Ayer,

11ls Is th pr:xy for Mr, Richard Foley and/or hiS designee to act on my behalf

regarding my timely submltt2009 Rule 14a-8 proposal for the fortcoming
shareholder meetng before, durIng and to the conclusion of the forthcoming annual
shareholder meetng. This autorion Is limite to the 2009 Rule 14a~8 proposal and
$upercees the earlfer te of "In all shareolder mattrs.1I

Sincerely,

1- ~ --zæ
Date .

4015
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Mr. Wil Ayer
Chaian and CEO
Alaska Air Grup, Inc.
PO Box 68941
See, WA 98168

Re: My Rule 14a-8 Proposal

Dea Mr. Ayer,

This is the proxy for Mr. Richar Foley and/or his designee to act on my beharegadi
my tiely submittd 2009 Rule 14a-8 proposa for the fortcomig shholder meetig
before, durg and to the conclusion of th fortcoming anua shaholder meeng. Ths
authoriion is limited tò the 2009 Rule l~a-8 proposa and supeede the ealier text of
"'i al shaeholder matter."

Sincerely.

-- J -- 7¿ D,.t-.
Ter K. Dayton

07 \1A- :¿oö 7

Date

*** FISMA & OMB Memorandum M-07-16 *** 
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January 13,2009

V1: Email shareholderprof)osals~ec.l!ov

Offlce of Chief Counsel
Division of Corporation Finance

U.S. Securties and Exchange Commission
100 F Street, NE
Washington, DC

Re: Alaska Air Group
Shareholder Proposal of Stephen Nieman
Seurties Exchange Act of 1934 RuIe 14a-8

Dear Ladies and Gentlemen:

This letter, filed puruat to Rule 14a-8(k), respondS to the no action reuest submitted by
O'Melveny & Myers on behalf of Alaska Air Group, Inc. (the Company), seeking to exclude my
shaeholder proposal recommending an amendment to the articles of incorporation reforming
securties class actions, attached hereto as Exhibit A.

My proposal, stated simply, recommends that the boar of the Company take steps to amend
its aricles of incorporation to effect a partial waiver of the "fraud on the market" (FOTM)
presumption of reliance created by the Supreme Court in Basic Inc. v. Levinson, 485 U.S. 224
(1988). The proposed amendment would apply to any suit invoking the FOTM presumption allegng
violations ofRuIe IOb-5 ofthe Securties Exchange Act of 1934 against the Company, its offcers¡
directors, or third-patty agents. The amendment wouId limit damages to disgorgement of 

the
defendants' unlawfl gains from their violation ofRuIè 10b-5. In addition, the proposecl amendment
would commit the Company to pay the reasonable expenses and attorneys' fees of the shareholder
who bnngs a FOTM claim.

The Company contends that it may exclude my proposal puruat to RuIe 14a-8(c) and (f),
and (i)(2) and (3). SPecifically, the Compaiy urges that tlÍe proposed amendment: (1) contains more
than one ptoposal; (2) wouId violate the anti-waiver provision of the Exchange Act, § 29; and (3) is
materially false and misleading. The Company is wrong on all three counts.

A. . There Is Only One Proposal

The Company arificially severs my proposed amendment to articles of incorporation into
two elements: (1) the partial waiver of the FOTM presumption; and (2) the commitment by the
Company to pay reasonable attorneys' fees in cases invoking the FOTM presumption. The
Company conspicuously igrores the fact that the recommended commitment to pay attorneys' fees
would not apply to other securties fraud èlaims, such as claims under §§ iI and 12(a)(2) of the
Seunties Act, or claims alleging actual reliance under Rule i Ob-5. Instead, it argues that my proposal
does not have a single unifying concept because on the one hand, it discourges plaintiffs from filing
sut by limiting the available damages, and on the other, encourages "plaintiff's lawyers to fie suit
against the Company, not deter them." (No Action Request, p. 9).

The Company misconstrues the proposal, which is intended to encourage plaintiffS' lawyers
to "target officers of the Company who reaped large stock option gains or other incentive

13 Janua 2009 - Page i of6
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compensation as the result of the fraud, thereby penalizing the party actually responsible for the
fraud." (Exhibit A, Supporting Statement). Committing the Company to pay reasonable attorneys'
fees in those cases encourges lawsuits against Company officers who have committed fraud, not the
Company. (Obviously, the Company need not be a party to the lawst to pay the attorneys' fees.)
Any claim against the Company invoking the FOTM presumption would be dismissed for failur to
state a claim, uness the plaintiff could allege that the Company benefitted from the fraud, which the
available evidence shows almost never happens in caes invoking the FOTM presumption. Given
that potential damages would be limited to the offcers' benefit from their fraudulent conduct, having

the Company provide an additional incentive to bnng suit against those offcers would sere the
Company's interest in encouraing those offcers to comply with Rule 10b-S. The single unifying
element is to use Rule 10b-S FOTM actions to encourage the Company's offcers - who are best
placed to ensur that the Company's disclosurs are not misleading - to comply with Rule 10b-5.
The proposal is consistent with Rule 14a-8(c), as well as the purposes of Rule lOb-5.

B. The Proposal Does Not Violate § 29 of the Exchange Act

The Company next argues that my proposed amendment would violate § 29(a) of the
Exchange Act becaue it would "weaken (the) abilty to recover under the (Exchange) Act." (No
Action Request, p. 12). In fact, the opposite is true; by providing for the payment of attorneys'
fees in meritorious caes against the Company's offcers when they violate Rule 1 O-S, the proposed
amendment would facilitate the abilty of shareholders to bring actions under Rule 10b-S. Under
prevailng practice, many meritonous claims are not brought becaue the damages recoverable are not
large enough to provide for a suffcient fee award from which to compensate the plaintiffs' attorney.
A commitment by the Company to pay fees in those cases would encourage plaintiffs' attorneys to
bring suits against the Company's officers if they had strong evidence of fraud by them, whether the
daages available were lare or small. In any event, there is no conflct between my proposal and §
29(a) of the Exchange Act, as explained below.

1. Thè Proper Measure of Damages in Rule 10b-S Cases Asserting the FOTM Presumption
Is Disgorgement

Thé Company completely ignores the question of what a plaintiff is entitled to recover in a
Rule 10b-S case invoking the FOTM presumption. The Supreme Cour has never resolved this
question, and specifically reserved it when it created the FOTM presumption. Se Basic, 485 U.s. at
248 n. 28. The Cour has, however, provided instruction on the proper interpretive approach to §
1 O(b) when the statutory text is silent on the question to be adjudcated. In those cases, the Court
has said:

When the text of § 1 O(b) does not resolve a particular issue, we attempt to infer how
the 1934 Congress would have addressed the issue had the 10b-S action been included
as an expres provision in the 1934 Act. For that inquiry, we use the express causes

of action in the secunties Acts as the pnmary model for the § 10(b) action.

Central Bank of Denver v. First Interstate Bank of Denver, Sl 1 U.S. 164, 178 (1994). Obviously, the
text of § 1 O(b) does not addre the question of the appropriate measur of damages in cases asserting
the FOTM presumption of reliance, so we must look at the damages measurs used in the explicit
caues of action.

There are six explicit causes of action in the secunties laws that shed light on the measure of
daages in such cases. The first two come from the Serities Act of 1933. The Cour has held that

13 Januar 2009 - Page 2 of 6
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the "1933 and 1934 Acts should be construed harmoniously." Rodriguez de Quijas v.
ShearsonlAmerican Express, Inc., 490 U.S. 477,484 (1989). Section 11 of the Securities Act allows
the plaintiff to sue a corporate issuer, along with its offcers and directors, for damages if the

company has a material misstatement in its registration statement for a public offering. Section 11
has no reliance requirement. Plaintiff do not need to have read the registration statement that is
alleged to be misleaing. Damages, however, are limited to the offering price. Seurities Act § 11(g).
The corporate issuer's liabilty cannot be greater than its benefit from the frud. Section 12(a)(2)
provides a parallel cause of action for material misstatements in a prospectus or an oral statement
made in connection with a public offering. Setion 12(a)(2) also does not require reliance, but its
remedy is rescission-plaintiffs who prevail are entitled to put their shares back to the seller in
exchange for their purchase price (or rescissory dam~es, if the plaintiff has sold before bringig
suit). Under either formula, daag~ are limited to the amount that the seller received from the
investor. In FOTM cas, the corporate defendat being sued has typicaly received nothing from

the investor because it was not issuig securties durg the time of the alleged fraud.

Turning t9 the Exchange Act private causes of action, § 28 preserves existing rights and
remedies, but bar plaintiffs from recovering "a total amount in excess of his actual damages on
account of the act complained of." This provision tells us nothing, however, aboq.I the relation
between reliance and damages. More iluminating are the two explicit causes of action allowing for
recovery from insider traders. Neither cause of action requires reliance, but both limit daages to the
benefit that the insider trader obtained from his violation.. First, § 16(b) allows shareholders to bring

derivative suits on behalf of the corporation to recover "short swing" gains made by insiders trading

in the company's shares (i.e., profits ganed, or losses avoided, for "round trip" transactions-
buy/sell or sell/uy-within six months of each other). The remedy is limited to the defendant's
benefit from the violation, in this case the profits the insider gained (or the losses he avoided) within

the six-month period that defines the offense. Send, § 20A cttates a private cause of action for
insider trading, this time for conduct that violates § 1 O(b) becuse the insider has breached a duty of
disclosure. The provision allows investors who have traed contemporaneously with insiders to
recover damages from those insider traders. Reliance is excused in such caes, Affliated Ute v.
Citiens of Utah v. United States, 406 U.S. 128 (1972), but damages once again are limited to the
defendant's "profit gained or loss avoided in the trartaction." Moreover, even that measure is
reduced by any digorgeirent obtaned by the SEC based on the same violations. Thus, where the

. Exchán~e Act excuses reliance, recovery is limited to the defendant's gain, not the plaintiff's loss.
That is the measure in my proposaL.

Setion 18 of the Exchange Act comes clòsest to the Rule 10b-5 FOTM class action. Setion

18 allows investors who have relied on a corporation's filings with the SEC to recover damages for
misstatements in those filings. ~ction 18 does not limit damages, thus standing ir shar contrast to

the other causes of action. It is also unique in requiring that plaintiff to demonstrate that he

purchased or sold "in reliance upon" the misstatement in the company's filings with the SEC.
Damages are limited to the "damages caused by such reliance." Thus, out of pocket damages are
available under § i 8 only when the plaintiff can demonstrate actua reliance. As noted above, the
proposed parial waiver would not affect the availabilty of out-of-pocket damages in such cases. In
sum, the principle common to these explicit causes of action is that damages should be limited to
some measure of the defendant's beefit (the disgorgement measur of unjust enrichment), uness the
plaintiff can show actul reliance on the misstatement" in which case the out-of-pocket measur is
appropriate. The measure in my proposal is consistent with that principle, and therefore consistent
with §§ 10(b) and 29(a). It does not limit any rights provided by the RuIe 10b-5 caue of action, but

instead stipulates the measure most consistent with the explicit causes of action provided by the
secties laws.

13 January 2009 - Page 3 of 6
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2. Setion 29(a) Only Bar Waiter of Subtantive Obligations of the Exchange Act

The Supreme Cour has held that ¡the antiwaiver provisions of th~ securties laws do not apply
to procedural provisions. See Rodriguez e Quijas v. Shearson/American E:!press, Inc., 490 U.S.
477,482 (1989) (constniing § 14 ofth~. urties Act, which is identical to § 29(a) of the Exchange
Act). "By its termS, § 29(a) only prohib ts waiver of the substantive obligations imposed by the

t:xchange Act." Shearson/American Ex ress, Inç. v. McMahon, 482 U.S, 220,228 (1987). Basic
makes clear that the FOTM presupptio is procedural, rather than substantive. The Cour
disclaimed any intent to eliminate the re iance requirement, 485 U.S. at 243, instead charcterizing
the FOTM presumption as a '\iseful devi eO for allocating the burdens of proof." Id. at 245. The
Court did not pretend that the FOTM pt umption was mandated by the Exchange Act, which would
have been difficult arent to make giv n that the Rule 10b-5 cause of action is implied rather than

express. The duty not to make misrepl entatiöns imposed by Rule 10b-5 is substantive; the FOTM
presumption is procedurl, relating only 0 means by which the reliànce element can be satisfied. A
number of courts have upheld waivers of eliance in Rule 10b-5 cases. See Rissman v. Rissman, 213
F.3d 381,384 (7th Cir. 2000) ("(A) writt n anti-reliance claue precludes any claim of deceit by prior
representations."); Harseo Corp. v. Segu', 91 F.3d 337,343-344 (2nd Cir. 1996); One-O-One
Enterprises, Inc., v. Caruso, 848 F.2d 12 3 (D.C, Çir. 1988).

In any event, my proposal is ent ely consistent with the FOTM presumption as set forth by
the Court in Basic. The Basic Court em hasized that the presumption could be rebutted by "(a)ny
showing that severs the link between the alleged misrepresentation and... his decision to trade at a
fair market price, will be suffcient to re . t the presumption of reliance." Basic, 485 U.S. at 248.

My proposal would sever that link. By P rtially waiving the FOTM presumption of reliance in the
articles of incorporation, the Company '11 be putting futue purchasers of the company's stock on
notice that they can only collect disgorg ment damages when they rely on that presumption.
Consistency with the Cour's holding in asic requires consideration not only of the FOTM
presumption, but alsö the means that th Court provided for rebutting that preumption. The stock
market would incorporate the limìted w ver into the Company's stock price, thereby negating the
premise for ÍIivoking the FOTM presum tion.

The Commission has taken the sition that § 29(a) only bars provisions that "effect() a
waiver of the other party's duty to com ly with the Exchange Act." Brief for the Secunties and
Exchange Commission as Amicus Curae ppoiting Petitioners, Shearson/American Express, Inc. v.
McMahon, i 986 WL 727882. My prop sal cannot be construed waiving the Company's duty to
comply with Rule 1 Ob-5. The Company would stil be subject to the enforcement mechansms
estalished by Congress in the Exchange ct: Commission enforcement actions and Justice
Department criminal prosecutions. The ovemment d9es not need to prove reliance in its actions,
so the partial waiver ofthe FOTM presu ption would not affect government actions in any way.
Moreover, the Company would continue to face civil liabilty for out of pocket damages to
shareholder-plaintiffs who allege actu r Hance. In aciton to these government actions and private
cases allegiqg actual reliance, officers wh make material misstatements would also face FOTM
lawsuits for disgorgement of their benefi from the fraud. In sutn, the limited waiver would not

affect the duty of the Company and its fficers to comply with Rule 10b-5.

C. The Proposal Does Not Viol te Rule 14a-9

The Company's final argument r excluding my proposal is that it is misleaing because it
does not disclose that it is ilegal, that is, that it violates § 29(a). (No Action Request, p. 14). This
transparent bootstrapping probably does not warrant a response, but in the interet of completeness I
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will address the argument. As discused abve, the proposal does not violate § 29(a). Therefore, it
would be false and misleag to say that it violates § 29(a), as the Company suggests. In other
word, the proposal either violates Rule 14a-8(i)(2), or it doe not. Rule 14a-8(i)(3) is irrlevant to
the question. The Company is wasting the staff's time by raising the latter rule.

The Company also contends that the proposal is misleang because it "is vage and
indefinite." (No Action Request, p. 16). Specifically, the Company complains that the proposal does
not define the FOTM preumption and does not advise the shareholders that they are being asked to
giv~ up a right. On the latter point, it is specious to suest that altering the effects of a legal
presumption is equivalent to giving up a right. (The Company does not explain what that "right"
supposedy is.) On the failure to define the FOTM presumption, apparently the Company is unaware
that shareholder proposals and supporting statements are limited to 500 word. Rule 14a-8(d). The
proposal provides as much detail as is feasible within that constraint; includng excerpts from the
Court's decision in Basic would have done little to further enlighten shareholders on the proposal and
its purposes. The mechanics of how the FOTM presumption operates are wholly irrelevant to those
puroses and are of 

interest mainly to securties litigators. (Notably, the Company does not sugest a
definition of the FOTM presumption, nor doe it explain how it would help shareholders better
understand the merits of the proposal.) The relevant questioii for shareholders is whether they
benefit from FOTM class actions as currently structured, which the supporting statement discuses at
length. Accordingly, shareholders are provided with the information they need to undertand the
subject matter and scope of the proposal.

O. Conclusion

Based upon the foregoing analysis, I urge the staff to reject the Company's request for a no-
action letter concerning the Proposal. If the staff does not concur with our position, I would
appreciate the opportunity to confer with the staff concerning these matters prior to issuig its
response.

Pursuant to Rule i 4a-80), enclosed herewith are six copies of this letter. A copy of this

correspondence has been provided to the Company and its counseL. If 
we can provide additional

information to address any questions that the Staff may have with res  pondence or
the Company's no-action request, pleas do not hesitate to call me at  

Sincerely,

sf~eLA ¡((é~
cc: Ms. Karen Gren, Alaska Air Group, Inc.

Mr. Martin Dunn, O'Melveny & Myers LLP
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Exhibit A

Steve Nieman's Proposal for Reforming Securities Class Actions and Supporting'Stateme.nt

BE rr RESOLVED: That the shareholder of Alaska Air Group hereby recommend that the Board of
Directors initiate the appropriate process to amend the Company's certificate of incorporation to
provide for a parial waiver of the "frad-on-the-market" presumption of reliance created by the
Supreme Court in BaSic v. Eevinson, 485 U.s. 224 (1988). Specifically, the amendment should apply
to any suit alleging violations of Rule 10b-5 of the Securties Exchange Act of 1934 against the
Company, its officers, directors, or third-party agents. the partial waiver would apply to suits
alleging reliance on the "fr~ud-on-the-market" presmnption. The waiver would limit damages to
disgorgement of the defendants' unlawfl gains from their violation of Rule 10b-5. The amounts
disgorged would be distrbuted to shareholder members of the class. The corporation should also

commit to paying the reasonable expenses and attorneys' fees of the shareholder who brings such a
claim, subject to approval by the Board of Directors. .

SUPPORTING STAlENl: Securties fraud class actions impose enormous costs on public
companies while providing little benefit to shareholders. This proposal, sugested by Professor Ada
Pritchar of the University Of Michigan, would limit daages in secondary market securities class
actions, i.e., suits brought agnst the Company when it has not sold securties durng the time that its
common stock was allegedy distorted by a material misrepresentation. See:
http://ww .cato. org/pubs/scr/200 8/Stoneridge Pritchard. pdf:
http://ww.law.com/iso/nli/PubArticleNLJ.isp?id=l 202424567666
http://ww.securitiesdocket.com/2008/1 1/17 /guest-column-can-shareholders-waive- the- fraud-on- the- .
market -presumption-o f-reliance/.

Cuently, such suits effectively result in a "pocket shiftng" of money from one group of
shareholders (those who continue to hold the company's shares) to another (those who bought during
the time that the price was distorted by fraud). Frequently, shareholders will be members of both
groups simultaneously, which means they are paying themselves compensation in secuties class
actions. Sometimes the corporation pays directly for the settlement, and sometimes it pays
indiretly in the form of insurce premia, but either way these settlements come out of funds that

the corporation could use to pay dividends or make new investments. Almost never do the officers
who actually made the misrepresentation have to contribute to the settlement. Consequently, suits
provide minimal compensation and, worse yet, scant deterrence of fraud. The only clear winners
uner this scheme are the lawyers who bring the suits, and those who defend them, who profit
handsomely from moving the money around.

The proposed amendment would substantially reduce the incentive of plaintiffs' lawyers to fie suit
against the Company in response to a drop in the Company's stock price. Curntly, the enormous
potential damages are a powerfl incentive for plaintiffs' lawyers to bring even weak suits and a
powerfl incentive for companies to sette, even if they believe that they would win at triaL. Under
the proposal, lawsuits would instead target officers of the Company who reaped large stock option
gains or other incentive compensation as the result of fraud, thereby penalizing the pary actuly
responsible for the fraud.

We urge the shareholders to vote for the proposal.
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U.S. Securities and Exchage Commssion
 
100 F Street, NE
 
Washington, DC 20549
 

Re: Alaska Air Group, Inc. 
Shaeholder Proposals of 
 Richad D. Foley 
Securties Exchange Act of 1934 Rile 14a-8
 

Dear Lades and Gentlemen:
 

~, 
This letter is to inorm you tht our client, Alaska Air Group, Inc., a Delawar 

corporation (the "Company"), intends to omit frm its proxy statement and form of proxy (the 
"2009 Proxy Materials") for its 2009 Anua Meeting of Stockholders (the "2009 Anua 
Meeting") thee shaeholder proposals and staments in support thereof (collectively, the 
"Proposals") submitted by Richard D. Foley (the "Proponent"). The followig thee Proposals 
were submitted to the Company by the Proponent: 

proposal titled "Reforming Securties Class Actions/, wlúch was purrtedly submitted 
on behalf of Stephen Nieman (the "Class Action Proposa"); 

· a 


· a proposa titled "Cumulative Votig," which was purortedly submitted on behalf of
 

. Terr K. Daytn (the "Cumilative Voting Proposal"); and 

· a proposal titled "Shareholder Say on Executive Pay," which was purortdly submittd 
on behalf ofWiIlam Davidge (the "Executive Pay Proposa"). 

Pursuat to Rule i 4a-8(j) under the Securties Exchange Act of 1934 (the "Exchange 
Act"), we have: 

. enclosed herewith six copies of ths lettr and its attchments;
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· filed ths letter with the U.S. Securties and Exchange Commssion (the "Commssion") 
no later than eighty (80) calendar days before the Company intends to file its defintive 
2009 Proxy Materials with the Commssion; and 

· concurently sent copies of 
 this correspondence to the Proponent. 

Copies of the Proposals, the cover letters submittg each of the th Proposals, and the 
single facsimile cover page under which all thee Proposals wer submitted are attached hereto 
as Exhibit A. Copies of other correspondence with the Proponent, Mr. Nieman, Mr. Dayton, and 
Mr. Davidge regarng the Proposals are attached hereto as Exhibits B through D. 

As discussed in Section I of 
 this letter, it is our view that the Company may exclude all 
three of 
 the Proposals from its 2009 Proxy Materials. Fuher, as discussed in Section II of 


letter, it is our view that the Company has alterntive bases upon which it may exclude the Class 
Action Proposa from its 2009 Proxy Materils. 

ths

L EXCLUSION OF THE THREE PROPOSAL
 

A. Basis for Excluding the Three Proposals - Paragraphs (c) and (f of Rule 
14a-8 

Rule 14a-8(c) Question 3: How many proposals may I submit? Each shareholder may submit no 
more than one proposal to a company for a particular shareholders' meeting. 

It is our view that the Proposals may be excluded from the Company's 2009 Proxy
 
Materials pursuat to paragrhs (c) and (f) of Rule 14a-8 because the Proponent has submitt
 
more tha one shareholder proposal for inclusion in the Company's 2009 Proxy Materials and~ 
despite proper notice, has failed to correct ths deficiency. 

B. Analysis
 

1. The proxy granted to the Proponent by each of Mr. Nieman, Mr. Dayton,
 

and Mr. Davidge provides the Proponent with authority over their shares 
tha causes him to be a "beneficial owner" of 


those shares. As the
"beneficial owner" o/those shares, the Proponent has submitted more 
than one shareholder proposal to the Company, in violation o/the one
proposal limitation in Rule 14a-8(c). 

Exchange Act Rule 13d-3(a) defies the term "beneficial owner" as "any person who, 
directly or indirectly, though contact, arangement, undertadig, relationship, or otherse 
has or shaes votig 
 power and/or investment power." Puruant to the Commssion's statements 
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in Exchange Act Releae No. 34-17517 (Februar 5, 1981), the Rule i3d~3(a) defition of
 

"beneficial owner" applies for 


puroses of the one-proposalliitation in Rile 14a-8.
 

Each of 
 Mr. Nieman, Mr. Dayton, and Mr. Davidge granted proxy authority to the
Proponent that provides hi with the abilty to act in all shareholder matters, regardless of 
whether they perain to the Proposals, before, durng and afer the Company's 2009 Anual 
Meetig. Specifically, the proxy conferred upon the Prponent by each of Mr. Nieman Mr. 
Dayton, and Mr. Davidge read as follows: 

Ths is the proxy for Mr. Richard D. Foley and/or his designee to act on my behalf 
in all shareholde matter, including this Rule 14a-8 proposal for the forthCOmig 
shareholder meetig before, durg and afer the fortcoming shaeholder 
meetig. 

As such, each of 
 Mr. Nieman Mr. Dayton, and Mr. Davidge granted the Proponent proxy 
authority that confers upon hi al of 


their powers as a shareholder until fuer notice. In this
 
regar, it is importt to note that the proxy granted to the Proponent:
 

· is not lited to matters relatig to the submission of the Proposals;
 

· is not limted to votig at the 2009 Anual Meeting; and
 

· relates to all shareholder matters before, durg, and after the 2009 Anua Meetig. 

As a result of 
 the unlimited proxy authority granted to him, the Prponent "diretly or indirectly,
 

through contract, arangement, understanding, relationship, or otherwse has or shas voting 
power" over the shares held by Mr. Nieman, Mr. Dayton, and Mr. Davidge and, therefore, the 
Proponent falls within the Rule 13d-3(a) defition of 


"benefioial owner with regard to thoseshares. 

In Exchange Act Release No. 34-39538 (Januar 12, 1998) ("Release No. 34-39538'')
 
regarding Fonns 13D and 13G, the Commssion provided significant guidace regardig the
 
effect of a proxy solicitation on "beneficial ownership." hi ths regard, Release No. 34-39538 
provides that "when a shareholder solicits and receives revocable proxy authority (SUbject to the 
discretionar limits of 
 Rule 14a-4), without more, tht sharholder does not obtain beneficial
ownership under Section 13(d) in the shaes underlyig the proxy." Conversely, Release No. 
34-39538 contemplates that one may obta beneficial ownerhip where the proxy confers more 
tha "revocable proxy authority."
 

The proxy authority conferred upon the Proponent does not indicate whether or not it is 
irrevocable. Regardless of 
 whether it is revocable or irrevocabl~, however, it is clear tht the 
proxy authority granted to the Proponent goes well beyond the authority to vote shars at an 
anual meeting of shareholders. Further, the proxy authority granted to the Proponent goes 
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beyond the discretionar lits permtted by Rule 14a-4 and. indeed, is not subject to any of 
 the 
limits of Rule 14a-4. In ths regard, while Rule 14a-4 permts the granting of discretiona proxy 
authority under certain circumstances, Rule 14a-4 provides that: 

"No proxy shall confer authority: 

1. To vote for the election of any person to any offce for which a bona fide nomiee is not 
named in the proxy statement; 

2. To vote at any anual meeting other than the next anua meeting (or any adjourent 
thereof) to be held after the date on which the proxy statement and form of proxy are fit 
sent or given to securty holders; 

3. To vote with respect to more than one meeting (and any adjourent thereof) or more
 

than one consent solicitation; or 

4. To consent to or authorize any action other than the action proposed to be taken in the 
proxy statement, or matters (otherise pertted by Rule i 4a-4)."
 

As stated above, the proxy granted to the Proponent relates to "all shareholder matters, 
including this Rile 14a-8 proposal for the fortcoming shareholder meetig before, durg and 
after the fortcoming shareholder meeting." As the proxy authority granted to the Proponent is 
unimted with regard to both permitted actions and durtion, it goes well beyond the proxy 
authority contemplated by Rile i 4a-4. 

Release No. 34-39538 indicates that a revocable proxy authority "without more" should 
not result in the holder of tht proxy authority being deemed a "beneficial ownet' of the shares 
for which he or she was granted the proxy authority. The unlimite breadth and discretion of the 

the proxy to the Proponent ("all shaeholder matter") and the unlimited time period ofgrant of 


the grant of the proxy to the Proponent ("before, durng and afer the fortcoming shareholder 
meeting") clearly evidence "more" than a customar grant of revocable proxy authority. 

Consequently, we believe that the proxy authority granted to the Proponent causes hi to 
be the beneficial owner of 
 the shares otherise owned by Mr. Nieman Mr. Dayton, and Mr. 
Davidge. As such, the Proponent is the beneficial owner of the shares that provide the eligibilty 
to submit each ofthe Proposals. 

In Exchange Act Release No. 34-12999 (November 22, 1976), the Commission stated 
that the one-proposallitation in Rule 14a-8( c) applies "collectively to all persons having an
 

interest in the same securties (e.g., the record owner and the beneficial owner and joint 
tenants)." For the reasons discussed above, we believe that the proxy granted to the Prponent 
by each of 
 Mr. Nieman, Mr. Dayton, and Mr. Davidge confers upon the Proponent beneficial 
ownership of the shares tht provide the eligibilty to submit each of 
 the Proposal. Accordingly, 
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limitation in Rule 14a-8(c) applies to the Proponent with respect to the three 
Proposals, as he is a beneficial owner of those shares and, therefore~ one of the "persons having 
the one-proposal 


an interest in (those) securties," As the Proponent is the beneficial owner of the shaes that 
provide the eligibilty to submit each of the three Proposals, the submission of the thee 
Proposals by the Proponent does not comply with the one-proposal limtation of Rule 14a-8( c). 

2. The basis for the view expressed in this letter that the Proponent is the
 

beneficial owner of the shares is diferent from the bases presented to the 
Division of Corporation Finance (the "Division oJ in prior no-action 
requests regarding an identical grant of proxy. As such, consistent with 
the Division's statements in Staff Legal Bulletin No. 14, the Division's 
responses to those prior no-action requests do not preclude the Division 

from concurring in our view that the nature of the proxy authority causes
the Proponent to be the beneficial owner of those shares. 

We note that AT&T, Inc. submitted requests for a no-action position to the Division with 
the last two proxyregard to an identical proxy granted to Mr. John Chevedden in each of 


seasons. See AT&T. Inc. (Januar 18, 2007) ("AT&T l') and AT&T. Inc. (Febru 19, 2008)
 

("AT&T Il' and, collectively with AT&T I, the "AT&T Requests"). In the AT&T Requests, 
AT&T argued that, as a result of the proxy granted to Mr. Chevedden, cer proposals could be 
omitt in reliance on Rule 14a-8(c). While the Division did not concur with AT&T's position
 

in the AT&T Requests, we do not believe that the Division's position in response to the AT&T 
Requests precludes the Division's concurence with our view that the Proponent is subject to, 
and has not complied with, Rule 14a-8(c). We reach ths position based on the followig:
 

. in AT&T I. AT&T expressed its view that the proxy granted to Mr. Chevedden went 
"beyond mere representation for puroses of the Proposals, and expressly grant(edl hi
 

voting rights as well," and that "(b) ecause the proxy agreement between each of the 
Nomial Proponents and John Chevedden confers voting rights to John Chevedden~ he is 
a beneficial owner ofthe Corporation~s stock under the defition provided by Rule 13d
3(a);" and 

. in AT&T IL AT&T expressed its ver siilarview that the "proxy agreement between 
each ofthe Nominal Proponents and John Chevedden confers to John Chevedden the 
right to act on the Nomina Proponent's behalf on matter 'regarding ths Rule l4a-8 
proposal... includ(ing) the right to vote shaes for such proposal," and, accordingly~ "he
 

the Corporation's stock under the defiition provided by Rule 
13d-3(a)." 
is a beneficial owner of 


Legal Bulletin No. 14 (Jily 13,2001) that it "will not 
consider any basis for exclusion that is not advanced by the company" and that it "considerr s J the 

The Division stated in Sta 


specific arguents assered by the company and the shareholder, the way in which the proposal
 

is draed and how the arguents and (the Divison's) prior no-action responses apply to the 
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specific proposal and company at issue." Based on this practice, the Division concluded that it 
"may determine that company X may exclude a proposal but company Y canot exclude a 
proposal that addesses the same or similar subject matter." 

As we discuss above, it is our view that, as a result of the unlited breadth, discretion,
 

and durtion ofthe proxy authority granted to the Proponent, the Proponent "directly or 
indiectly, through contract, arangement, understadig, relatonship, or otherwse has or shes 
voting powet' over the shares held by Mr. Nieman, Mr. Dayton, and Mr. Davidge. Accordigly, 

the subject sharesunder the defition in Rule 13d-3(a), the Proponent is the beneficial owner of 


and, as such, his submission of the thee Proposals fails to satisfy the one-proposal litation in
 

Rile 14a-8( c). Our position in ths regard is not based on the more limited position expressed in 
the AT&T Requests that the holder of a proxy should be deemed the beneficial owner of the 

proposals or 
voting at an anual meeting of sharholders. 
subject shaes where the proxy confers authority with regar to the submission of 


The basis for the position expressed in the AT&T Requests is signficantly differt from 
Rule 14a-8(c) to a 

peron upon whom proxy authority has been confered. Based on the Division's statements in 
the basis for the view we express in ths letter regardig the application of 


Staff Legal Bulletin No. i 4 and the basis expressed in ths letter for our view tht the Proponent 
is the beneficial owner ofthe shares, we believe that the Division's position in response to the 
AT&T Requests would not be inconsistent with the Division's concurrence with our view that 
the Company may omit the Proposals from its 2009 Proxy Materials in reliance on Rule 
14a-8(c). 

3. The çompany provided suffcient notice to the Proponent pursuant to Rule 
14a~8(j of the submission of multiple proposals in contravention of Rule 
14a-8(c) and the Proponent failed to correct such deficiency within 14 
calendar days of receipt of that notice. 

On November 28,2008, the Company received a IS-page facsimile from Mr. Nieman
i On December 12, 2008, the Company timely provided the 

containig all three Proposals. 


Proponent with notice of 
 his failure to comply with Rule 14a-8(c) and advised him bye-mal 
(following with couresy copies via certified mail to the Proponent, as well as all thee nominal 
proponents) tht, pursuat to Rile 14a-8, he had 14 calenda days to remedy that deficiency in
 

his submission to the Company (copy attached as Exhibit B). The Proponent took no action to 
reduce the number of proposals submitted by him to the Company in the permitted tie.
 

Whle the Proponent took no action in response to the Company's December 12, 2008 
notice of deficiency, Mr. Niema submitted a response, on behalf of the Proponent, 011 December 

Each Proposal is accompaned by a cover leter with a different date (i.e., Novem 26, 2008, November 
28,2008, and December 1,2008); however, the copies of the Propsals and the Proponent's cover letters 
inlude In Exhbit A show that all thee Proposas were received by th Company under the sam 
facsime cover sheet on November 28, 2008.
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19, 2008 and indicated his disagreement with the -Company's notice and its statement of the view 
that the Prponent had not complied with the one-proposal limitation of 
 Rule 14a-8(c) (copy 
attached as Exhibit C). Mr. Nieman did not, however, take any action to reduce the number of 
proposals submitted by the Proponent to the Company. 

C Conclusion 

We note that, in situations wher a proponent has not complied with the one-proposal 
limitation in Rule 14a-8( c), the Division has indicated that a company may exclude frm its 
proxy materals all of 
 the proposals submitted by that proponent (see..s General Motors 
Cor,oration (March 3 i. 2003) and Downey Financial Cor,. (December 27, 2004)).
 
Accordigly, we are of the view that the Company may omit each of the thee Proposals from its
 
2009 Proxy Materals.
 

For the reasons discussed above, on behalf of 
 the Company, we respectfully request that 
the Division concur with our view that the Company may exclude eah of 
 the three Proposals 
from its 2009 Proxy Materils in reliance on Rules 14a-8(c) and 14a-8(f). 

IL EXCLUSION OF THE CLASS ACTION PROPOSAL
 

A. Bases for Exclusion
 

It is our view that the Company may properly omit the Class Action Proposal frm its 
2009 Proxy Materials in reliance on the followig paragraphs of Rule 14a-8: 

. Rule 14a-8(c) and (f) because the Class Action Proposal contai two distict and
 

incorporation tounelated proposals: (i) an amendment to the Company's certificate of 


the "fraud-on-the-maket" ("FOTM") presumption and (ii)provide for a paral waiver of 


a Company commtment to paying the reasonale expenes and attorney fees of any 
shareholder who brigs certai claims;
 

. Rule 14a-8(i)(2) because the Class Action Proposal violates the anti-waiver provision of
 

the Exchage Act; and 

. Rule 14a-8(i)(3) because the Class Action Proposal is materally false and misleadng.
 

B. Summary of 
 the Class Action Proposal 

The Class Action Proposal fit recommends that the Board of Directors intiate the 
appropriate process to amend the Company's certificate of incorporation to provide "a parial 
waiver of the 'fraud-on-the-market presumption of 
 reliance created i,y the Supreme Court in 
Basic v. Levinson, 485 U.S. 224 (1988)." The Class Action Proposal specifies that the 



Q'MUVENY & MYERS LLP 

Alka Air Group, Inc.
 
December 31, 2008 - Page 8
 

amendment should apply to any suit allegig violations of 


Rule 10b-5 under the Exchage Act. against the Company, its offcer, directors, or thi-par agents. 

The waiver would: 

· apply to suits allegig reliance on the FOTM presumption; and 

· limt damges to disgorgement of 
 the defendants' unlawful gains from their violation 
of Rule 10b-5 -- with the amounts disgorged being distrbuted to shareholder 
members of the class. 

The Class Action Proposal then seeks for the Company to "commt to payig the 
reasonable expenses and attrneys' fee of 


the shareholder who brings such a clai, subject to
 
approval by the Board of 
 Directors." 

The Class Action Proposal's Supportng Statement (the "Supporting Statement") refers to 
conclusions of 


Professor Ada Prtchard of 

the University of 
 Michigan set forth in a recentarcle published in the Cato Supreme Court Review. The Supportg Statement also provides 

website addresses for that arcle and two commentaes wntten by Professor Prtchad regarding 
the potential use of 
 Rule 14a-8 to amend a company's goverg documents to parally waive
 
the FOTM presumption. Notably, the Supportg Statement 


does not defie the FOTM 
presumption from Basic v. Levinson or discuss the potential impact of 


the implementation of
Class Action Proposal on shareholders' rights should they attempt to bring a Rule 10b-5 clai.the

C The Class Actn Proposnl Violates the "One-Proposal" Limitation of Rule 
14a-8(c) 

Rule 14a-8( c) states that a shareholder may submit no more than one proposal to a 
company for a paricular shareholders' meetig. It is our view that the Class Action Proposal 
contans two distict elements tht are not par of a single, unfYng concept __ rendering the
 

Class Action Proposal two separate proposals. Specifically, the Class Action Proposal seeks: 

(1) that the Board of 
 Directors intiate the appropriate process to amend the Company's 
certificate of incorporation to provide for a parial waiver of the FOTM preswnption, 
thereby limiting damages for suits allegig violations of Rule lOb-S agaist the 
Company, its offcers, directors, and thd-pary agents to disgorgement of any such 
defendants' unawful gains from their violation of 


Rule lOb.5; and 

(2) a commitment by the Company to pay the reasonable expenses and attorneys' fees of 
the shareholder who brigs such a Rule 10b-5 clai, subject to approval by the Board
 

of Directors. 
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The Supportg Statement posits th the proposed amendment to the Company's 

cerificate of incorporation woild substantially reduce the incentive of plaitifts lawyers to file 

suit agait the Company in response to a dr in the Company's stock price. However, the 

Class Action Proposal's additional request for the Company to "commt to payig reasonable 
expenses and attorneys' fees of the shareholder who brigs such a clai" appear to have no 

clear correlation to the Supportng Statements stated goal of reducing the incentive ofplaintiffs
 

lawyers to file suit agaist the Company. Rather, a stated policy of 
 the Company to pay 
expenses and attorneys' fees of shareholders briging securties class action suits would appear 
to encourage plaintiffs lawyers to fie suit against the Company, not deter them. 

Ru1e 14a-8(f) requies that a company seeking to exclude a proposal for failing to comply 
with the one-proposal procedural limtation of Rile 14a-8( c) notify the proponent of that 

deficiency withi 14 days of receipt of the proposaL. The Company received the Class Action 
Proposal on November 28,2008. See Exhibit A. On December 12, 2008, the Company notified 
the Proponent (and shareholder Stephen Nieman) via e-mail of 
 the Class Action Proposal's 
failure to comply with the one-proposal litation of Rule 14a-8(c). A copy of 
 that notice, as 

that notice, is attached as Exhibit B.well as the e-mail signfyng deliver of 

The Company's December 12, 2008 notice of deficiency provided a description of the 
one-proposal limitation of Rule 14a-8(c) and stated: 

(T)he proposal that you indicate you have submitted on behaf of Stephen Nieman 
includes proposals relatig to a paral waiver of the "fraud-on-the-market" 
presumption of reliance and the payment of reasnable expenses and attorneys' 
fees for shareholders who brig cerai claims. As such, if ths proposal is 
selected by you for inclusion in the Company's proxy materis, you are requird 
byrule 14a-8 to reduce such proposal to a single proposal and resubmit it to the 
Company in order to be considered for inclusion in the Company's proxy 
materials.2 

The Company's notice of deficiency indicated that a revised submission meetig the 
one-proposal requirement was requied to be postmarked or submitted electrnically no later 
than 14 days from the date on which the notice was received in order to be eligible for inclusion 
in the Company's proxy materals. A copy of Rule 14a-8 was attached to the Company's notice. 

Rule 14a.8(f) provides an opportty for a proponent who submits more than one
 

proposal to reduce the number of proposals the proponent submitted withi 14 calendar days of 

Pleae note tht the notice provided by the Company to the Proponent alo gave notice tht the Company 
considered the thee Proposals submitted by the Proponent, puroredy on behalf of varous nomil 
proponents, to be submitted by the Proponent hiself. The Company's notice searately addrssed the 
Cls Action Proposal, clanfyng tht if it was selected as the single propsal for inclusion in th 
Company's proxy mates then the Propol should be revised to comply with the one.proposal litation 
of Rule 14a.S(c). 

2 
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being notified by the company of 
 the limitation. However, ¡fthe proponent does not reduce the 
number of 
 proposals in response to the company's request, the Division will permt the company 
to omit all proposals submitted by the proponent. See Pfize Inc. (Februar 19,2007) 
(concurg that a proposal with multiple elements relating to the election of the Board of 
Directors could be omitted in reliance on Rile 14a-8(c)) and General Motors Corpration (April 
7,2007) (concurrng that a proposal seekig sharholder approval for numerous trsactions to
 

restructue the company could be omitted in reliance on Rule 14a~8(c)), 

The Proponent took no action in response to the Company's notice of deficiency that the 
Class Action Proposal was, in fact, two distinct proposals. Stephen Nieman on behalf of the 
Proponent, responded to the Company's notice. In that response, Mr. Nieman stated that the 
request in the Class Action Prposal relating to the reimburement of fees applies only to cases 
in which the waiver ofthe FOTM presumption would apply and that reimursement is "an 
important feae to help ensure that deterence is maintaed." See Exhibit C. However, he 
provided no explanation or basis for his belief that there is a correlation between the payment of 
expenses and attorneys' fees and the stated goal of the proposed amendment to the certificate of 
incorporation (i.e.. the deterrence of plaintiffs lawyers from filing sut agait the Company). 
Furer, Mr. Nieman took no action to revise the Class Action ProposaL. 

The Division has concured with the view that a proposal containg multiple elements 
that relate to more than one concept may be excluded under Rule 14a-8( c). See American 
Electrc Power (Janua 2, 2001 )(reconsideration dened Januar 31, 2001). Conversely, a 
proposal containig multiple elements tht relate to a single, unfyng concept is not inconsistent 
with the one-proposal limitation of Rule 14a-8(c). See United Parel Serice. Inc. (Februar 20, 

2007). 

As noted in the Supporting Statement, and confed by statements in the response to the 
Company's notice of deficiency, the intended purose of 
 the Class Action Proposal is to "limit 
damages" in Rule lOb-5 claims and, as a resilt, deter plaitiffs lawyers from fiing securties
 

class action suits agait the Company (i.e., deter "the lawyer who brig the suits, and those 
who defend them, who profit handsomely from movig the money around"). Despite Mr.
 

Nieman's assertons to the contrar, there is no correlation between the Company's payment of 
reasonable expenses and attorneys' fees and the deterence of securties class action suits 
allegig violations of 
 Rule lOb-5. Indeed, rather than relatig to a single, unifyng concept, the 
proposal requesting payment of 
 reasonable expenses and attorneys' fees appeas to have a 
purpose that is counter to that of the proposal requestig a waiver of 
 the FOTM presumption in 
Rule 1 Ob~5 clais.
 

For the reasons discussed above, on behalf ofthe Company, we respectfully request that 
the Division concur with our view that the Company may exclude the Class Action Proposal 
from its 2009 Proxy Materals in reliance on Rules 14a-8(c) and 14a-8(f). 
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D. The Class Acton Proposal May Be Excluded in Reliance on Rule 14a-8(1)(2)
 

Because it Would Cause the Company to Violate the Anti-Waiiier Provision in 
Section 29 of 
 the Exchange Act 

Rule 14a-.8(i)(2) perts the omission of a shareholder proposal if the implementation of
 

the proposal would cause the company to violate any federal 
 law to which it is subject. By 
recommending tht the Board of Directors amend the Company's cerficate of incorporation to 
provide a paral waiver of 
 the FOTM presumption ofrelIance recognzed by the Supreme Cour, 
it is our view that the Class Action Proposal would cause the Company to violat Section 29(a) 
of the Exchage Act ("Section 29(a)"). 

The Supporting Statement indicates clearly the soure and intent of the Class Action 
Proposal-- "Ths proposal, suggested by Professor Adam Pntchard of 
 the Univerity of
 
Michiga would limit daages in seconda maket securties class actions, Le., suits brought
 
against the Company when it has not sold securties durg the time that its common stock was
 
allegedly distorted by a materal misstatement." The Supporting Statement then refers to thee of 
Professor Pritchard's aricles relatig to the FOTM presumption and waivers of 
 that
 
presumption. Although not stated in the Proposal or the Supportng Statement, the fist
 
referenced aricle provides the followig sw of the FOTM presumption in Rule i Ob-5
 

claim: 

The FOTM presumption allows plaintiffs to skip the step of aleging personal 
reliance on the misstatement, intead allowing them to allege that the market 
relied on the misrepresentation in valuing the security. The plaintiffs in tu ar
 

deemed to have relied upon the distortd price produced by a deceived market. 
The empircal premise underlyig the FOTM presumption is the effcient capital 
market hypothesis, which holds tha effcient makets rapidly incorporate
 

inormation-tre or false-into the market price of a securty. Thus, the price 
paid by tht plaintiff would have been inated by the frud, renderig the 
misstatement the cause in fact of the frudulently induced purchase. The FOTM 
presumption assumes that purchasers would not have paid the prevailig market 
price if they knew the trth. 

1. The "waiver" sought by the Class Action Proposal is inconsistent with the
 

"anti-waiver" provision of 
 Section 29(a) 

Section 29 of the Exchange Act is titled "Validity of contrcts." Pargrph (a) of tht
 

section, captioned "Waiver provisions," reads, U(a)ny condition, stipulation, or provision bindig 
any person to waive compliance with any provision of ths chapter or of any rule or regulation 
thereunder, or of any role of an exchage requied thereby shall be void." 
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2. Section lO(b) is a substantive provision o/the Exchange Act that, along
 

with Rule 10b-5 under that Section. imposes a duty on persons trading in
 

securities - as the Class Action Proposal would limit damages in Section 
10(b) and Rule lOb-5 claims, it is void under Section 29(a) because it 
would "weaken (the) ability to recover under the (Exchange) Act" 

a. The Supreme Court's Decision in ShearsonlAmerican EXfJress Inc.
 

v. McMahon Provides Guidance Regarding the Application of 
Section 29(a) 

In ShearsonlAmerican Express Inc. v. McMahon. two customers sued a brokerage firm 
alleging violations of Section lO(b) and Rule lOb-5, among other allegations. 482 U.S. 220, 238 
(1987). The customers had signed agreements consenting to aritration for al controveries
 

relating to their accounts. In arguing that their agreeent to aritrate the claims was invalid. the 
customers relied on Section 27 of 
 the Exchange Act, which grts exclusive jurisdiction over 
clais arsing under the Exchange Act to the United States distrct cours. The customers
 

reasoned that Section 29(a) invalidated any pre-dispute arbitrtion agreement as an 
impenissible waiver of Section 27. Id. at 227-228. 

The Court ultimately disagreed with the customers and held th so long as arbitration
 

was "adequate to vidicate Exchange Act rights." an agreement to aritrate was not an 
imperssible waiver of Section 27. rd. at 238. It is importt to note. however, that the Cour's 
holding is limited to pre-dispute arbitrtion agreements. In reaching this conclusion, the Cour 
states: 

Section 29(a) is concerned, not with whether brokers 'maneuver(ed customers) 
into' an agreement, but with whether the agreement 'weaken( s J their abilty to 
recover under the (Exchange) Act.' (Wilko v. Swan) 346 U.S. (427) (at) 432 
((1957)). The former is grounds for revoking the contract under ordinar 
priciples of contract law; the latter is grunds for voiding the agreement under § 
29(a). 

rd. at 230. Based on its deterination that arbitration procedures that were subject to the
 

Commssion's Section 19 authority were "adequate to vindicate Exchange Act rights" (in 
McMahon. the rights provided by Section 10(b) and Rule 10b-S), the Cour determined that the 
pre-dispute aritration agreements did not "weaken (the customers') abilty to recover under the 
(Exchane) Act." Accordingly, the Cour found that the waiver of Section 27 was not 
"tantaount to an imperissible waiver of 
 the McMahons' rights under (Section) 10(b)." rd. at 
234. 
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b. The amendment sought by the Class Action Proposal would be
 

void under Section 29(a) because it would waive compliance with 
a substantive provision of the Exchange Act and would "weaken 
¡the) ability to recover under the (Exchange) Act" 

Section lO(b) creates a substantive obligation and "is a 'provision' of 
 the 1934 Act, with
which persons trading in securties are required to 'comply. '" Brief for the SEe as Amcus 
Curae Supporting Petitioner. Shearon/American Express Inc. v. McMahon. 1986 U.S. Briefs 
44 (Nov. 20, 1986) ("SEC Amicus Brief'). Fuer, shareholders have a private right of action 
under Section 10(b) and may bring a private lawsuit to enorce Rule lOb-So Centr Ban of 
Denver. N.A.. v. First Nationa Ban of 
 Denver. N.A.. 511 U.S. 164. 171 (1994). In ths regard,
 

the Commssion has stated tht the Section i D(b) and Rule 10b-S private right of action "has 
been consistently recognzed for more than 35 years (and) (t)he existence of 
 this implíed remedy
is simply beyond peradventue." SEC Amcus Brief(citing Herman & MacLean v. Huddleston. 
459 U.S. 375,380 (1983)). 

As discussed above, the Cour in McMahon held that an agreement tht "weaken(s) (the) 
abilty to recover under the (Exchange) Act" is void under Section 29(a). McMahon. 482 U.S. at 
230. Unlike the waiver of Section 27 that the Cour considered in McMahon, the Class Action 
Proposal seeks to waive the FOTM presumption, a critical element of a Section 1 D(b) and Rule 
10b-5 claim. As noted by the Supreme Court, the FOTM presumption is vital because otherwise 
requiiing each individual in a private cause of action to show reliance would prevent a class 
action from proceeing and ''would place an unecessary umealistic evidentiar burden on the 
Rule 10b-5 plaintiff 
 who has tred on an impersonal maket." Basic. 485 U.s. at 245. 

The Cour in McMahon allowed the waiver of Section 27 only because it determined that 
the alterate foru was adequate to protect the substative rights of 
 the Exchange Act.
However, a paral waiver of the FOrM presumption and a limitig of available damages in Rule 
10b-5 clais, which the Class Action Proposal seeks, would weaken substantially a substative
 

Exchange Act right itself -- the private right of action under Section 10(b) and Rule 10b-5. The 
Supportng Statement confir ths point, stating tht the waiver sought by the Class Action 
Proposal would "limt damages" in suits allegig violations of 
 Rule 10b-5 against the Company,
its offcers, ditors, and thd-par agents. 

The amendment sought by the Class Action Proposal would waive a substative right 
under the Exchange Act and weaken the abilty of 
 private plaintiffs to recover in a Rule 10b-5 
action. That the waiver would ''weaken their abilty to recover under the (Exchange J Act" is not 
disputed -- the Supporting Stateent explicitly states that the waiver would "limt damges" in 
certin private actions under Rule lOb-So Therefore, consistent with the test established by the 
Supreme Cour in McMahon, such a waiver would be void under Section 29(a). As such, the 
amendment to the Company's certificate of 
 incorporaton that is sought by the Class Action 
Proposal, which would provide "a paral waiver of 
 the 'fraud-on-the-market' presumption of 
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reliance created by the Supreme Cour in Basic v. Leinson," woild cause the Company to 
violate federal 
 law. 

For the reasons discussed above, on behalf of 
 the Company, we respectfuly request that 
the Division concur with our view that the Company may exclude the Class Action Proposal 
from its 2009 Proxy Materials in reliance on Rule 14a-8(i)(2). 3 

E. The Class Action Proposal May Be Excluded in ReUance on Rule 14a-8(i)(3)
 

Because it is Materilly False and Misleading and, Therefore, Contrary to Rule 
14a-9 

1. The Class Action Proposal is materially false and misleading because it
 

purports to provide a means by which the Company may partially waive 
the FOTM presumption of 
 reliance when such a waiver, in fact, would be 
void under Section 29(a) of 
 the Exchange Act 

It is our view that the Class Action Proposal also may be excluded under Rile 14a-8(i)(3) 
as it is contrar to Rule 14a-9, which prohibits materially false or misleading statements in proxy 
soliciting materials. The Class Action Proposal is materially false and misleading because it 
falsely represents tht an amendment to the Company's certficate of incorpration could provide
 

for a paral waiver of 
 the FOTM presumption under Section lO(b) and Rule lOb-5, when such a 
waiver would be void under Section 29(a). Therefore, the Class Action Proposal may be 
excluded under Rule 14a-8(i)(3) because the entire premise of 
 the Class Action Proposal is 
materially false and misleading in violation of Rule 14a-9. 

As discussed in detail in Section n.D., above, Section 29(a) provides that "raJny 
condition, stipulation, or provision binding any peron to waive compliance with any provision 
of this chapter or of any rule or regulation thereunder. or of any rule of an exchage required 
thereby shall be void." In ths regard, we note agai that the Supreme Cour held in McMahon 
tht an agreement that weakens the abilty to recover under the Exchage Act is void under 
Section 29(a). Id. at 230. Accordigly, because the amendment to the Company's certficate of 
incorporation that is sought by the Class Action Proposal would "limt damages" in Rule i Ob-5 
claim, tht amendment would weaken the abilty of plaintiffs to recver under the Exchange Act 
and, therefore, be void under Section 29(a). 

The Class Action Proposal states that ''the shareholders of Alaska Ai Group, Inc. hereby 
recommend that the Board of 
 Directors initiate the appropriate process to amend the company's 
certficate of incorporaton to provide for a parial waiver of the "frud-on-the-market' 

3 
Based on the Diviion's guidance in SLB 14B, and the procures for submision set fort in Rule
 

14a-8G)(2Xil), we understad that a legal opinon is requid wher it is asserd tht a proposal may be 
, excluded as impropr under state or foreign law, but no such reuimet apparnty exits when'the 
proposal is improper undr federal law. Therefore, we have not included a legal opinon as par of th


subnusion. 
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presumption of 
 reliance created by the Supreme Cour in Basic v. Leinson, 485 U.S. 224 
(1988)." However, any such amendment to the Company's certificate of 
 incorporation would be
void by operation of Section 29(a). The Clas Action Proposal. therefore, seeks a resilt -- a 
parial waiver of 
 the FOTM presumption -- that the Company is not peritted to effect under the 
Exchane Act. Accordingly, this statement and the enti Clas Action Proposal are materially 
false and misleaing. 

The Class Action Proosal materally misleads shaholders by presentig the effect of 
the proposal as an effect that could be achieved. As such, the underlying premise of the Class 
Action Proposal is materially false and misleadig. We recognze that objections to assertons in 
a proposal because they are not support or may be countered do not provide a basis for 
exclusion of a proposal, as discussed in Staff Legal Bulletn No. 14B (Sept. 15, 2004) ("SLB 
14B"), and we believe that such objections are not the bases for our view in tms regard. Rather, 
we believe that the Class Action Proposal itself, not merely a statement in the Class Action 
Proposal, is materially false and misleadg. 

In a no-action lettr issued previously to the Company, the Division did not object to 
exclusion of an entire proposal where the proposal contained numerous unsubstatiated, false, 
and misleadng statements. Alaska Ai Group. Inc. (Janua 15. 2004). Similarly, in the Class 
Action Proposal, it is not possible to edt or exclude specific portions of the proposal, as the 
proposal itself is false and mileadg. Therefore, in accordance with SLB 14B, wmch notes that 
the Division "may find it appropriate for companes to exclude the entie proposal, supportng 
statement, or both as materially false or misleading if a proposal or supporting statement would 
requie detailed and extensive editing in order to bring it into compliance with the proxy rues," 
we believe it is appropriate for the Company to exclude the Class Action Proposal in its entirety. 
See also The Bear Steams Companies Inc. (Januar 30,2007) (excluding an entie proposal and
 

supportg statement tht sought shaeholder support for an anual advisory inagement 
resolution to approve the report of 
 the Compensation Commttee in the proxy statement as 
misleading because the Commssion rule revisions moved disclosure of executive compensation 
out of the Compensation Committee Report). Similar to the proposal in The Bear Stears 
Companes Inc.. counter to the underlyig premise of 
 the Class Action Prposal, a vote to amend 
the Company's certificate of incorporation would n. parally waive the FOTM presumption 
because such a provision in the certficate of 
 incorporaon woild be void under Section 29(a). 

For the reaons discussed above. on behaf of 
 the Company, we respectfully request that 
the Division concur with our view tht the Company may exclude the Class Action Proposal 
from its 2009 Proxy Materials in reliance on Rile 14a-8(i)(3). 
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2. The Class Action Proposal is materially false and misleading because it is
 

so inherently vague and indefinite that shareholders wil be unable to 
determine with reasonable certainty the efect of the actions sought by the 
proposal 

Puruant to SLB 14B, reliance on Rule 14a-8(i)(3) to exclude a proposal or portons of a 
supporting statement may be apropriate when the reslution contaned in the proposal is so 
inherently vague or indefinite that neither the shareholder in voting on the proposal, nor the 
company in implementig the proposal (if adopted), would be able to deterne with any 
reasonable certnty exactly what actions or measures the proposal requies. See also
 

Philadelphia Electrc Company (Jul. 30, 1992). The Class Action Proposal is inerently vague 
and indefinite because it fails to provide fudaental informtion necessary for shareholders to 
make an informed votig decision. Specifically: 

(1) The Class Action Proposal and Supporting Statement does not defie the FOTM 
presumption of reliance; and 

(2) The Class Action Proposal and Supportng Statement does not inform shaeholders 
tht they are being asked to surender a right tht they curently have under the
 

Exchage Act. 

The Class Action Proposal fails to provide on its face a suffcient explantion of the right 
-- the FOTM presumption in a Rule 10b-5 action -- that shaeholders are being asked to waive. 
The only means by which a reasonable investor may determine 811 undertading of the "FOTM 
presumption" refered to in the Clas Action Proposal would be to read the referenced decision 
in Basic v. Levion or the referenced arcles by Professor Pritchad. Whle the Supportng 
Staement provides a website adss for the latter, any matr put to shareholder for a vote is 
requied to provide suffcient infonnation for a reasonable sharholder to understad the subject 
matter and scope of the proposal upon which they would be asked to vote. Without some 
defition ofthe FOlM presumption, a reasonable investr would have no idea that they are 
being asked to surender a substantive right tht is available to them curently. 

In Berkshire Hathawav Inc. (March 2,2007), the Division concur with the company's 
view that a proposal seekig to restrct the company from investig in securties of any foreign 
corporation that engages in activities prohibited for U.S. corporations by Executive Orer of the 
President of 
 the United States coild be omitted pursuant to Rile 14a.8(i)(3). In that request, 
Berkshire Hathaway expressed the view that it was not clear frm the text of 
 the proposal and 
supportng statement what conduct was ''prohibited for U.S. corporations by Executive (O)rder 
of the President" and, therefore, shareholders would be asked to vote on a proposal whose 
potential scope was not fully known. 
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The same is tre of 
 the Class Action Prposal an Supportg Staement. Without the 
meang and scope of the FOTM presumption being provided to shareholder, there is no way 
for a reasonable shareholder to understad the scope or effect of the action they are being asked 
to tae. 

For the reaons discussed above, on behalf of 
 the Company, we respectfuy request that 
the Division concur with our view that the Company may exclude the Class Action Proposal 
from its 2009 Proxy Materials in reliance on Rule 14a-8(i)(3). 

F. Conclusion
 

For the reasons discussed above, on behalf of 
 the Company, we respectfuly request that 
the Division concur with our view tht the Company may exclude the Class Action Prposal 
from its 2009 Proxy Materials in reliance on Rule 14a-8(c) and (f), Rule 14a-8(i)(2), and Rule 
14a-8(i)(3). 

IlL CONCLUSION
 

Based upon the anysis in Section I, above, we believe that the Company may exclude 
all three ofthe Proposals from its 2009 Proxy Materials in reliance on Rile 14a-8(c) and (t). As 
such, on behalf of 
 the Company, we respectfully request that the Division concur in our view and 
not recommend enforcement action to the Commssion if the Company excludes the thee 
Proposals from its 2009 Proxy Materials. 

Based upon the analysis in Section II, above. we fuer believe that the Company also 
may exclude the Class Action Proposal frm its 2009 Proxy Materials in reliae on Rule
 

14a-8(c) and (t), Rule 14a-8(i)(2), and Rule 14a-8(i)(3). As such, if 
 the Division is unable to 
concur in our view that the Company may exclude all thee Prposals in reliance on Rule 14a
8(e) and (t), on behalf of 
 the Company, we respectfully request that the Division concur in our 
view and not recommend enforcement action to the Commssion if 


the Company excludes the
 
Class Action Proposal from its 2009 Proxy Materals. 
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Ifwe can be of further assistance in ths matte, please do not hesitate to contact me at 
(202) 383-5418. 

Sincerely,#d&/~
Mar P. Dunn 
of O'Melveny & Myers LLP 

Enclosures 

cc:
 

Ms, Karn Groen, Alaska Air Group, Inc.
 
Mr. Andor Terer, O'Melveny & Myer LLP 
Ms. Shelly Heyduk O'Melveny & Myer LLP 
Mr. Richad D. Foley
 

Mr. Stephen Nieman (via email to Mr. Richard D. Foley) 
Mr. Terr K. Dayton (via eml to Mr. Richad D. Foley)
 

Mr. Wiliam Davidge (via email to Mr. Richad D. Foley) 
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Mr. Bll Ayer, Chai and CEO 
Alas Ai Grou, me. ("AAG" or "copany")
 
PO Do 68947 
Seatte, W A 98168
 

Dear Mr. Aye: 

'l R.ule 14&- prposal Î$ reecdy submitt for th nex auuul shaolder 
meelÎg. dniis plosal is submd m. snppor of 
 th posive, long-te 
peorce of ou company.
 

The above fo~ ig reques tor publicaon without ret:g, relOttng or
 
elmiation of 
 te ing begand concludi te uness pror
ageeent: is reaced. It is reecy requesed th tJ prposal be pro&ead 
befe it is published iø the deStivfi pr l!taelen to en th the :itegnty of
 

the 5lbmitt flØt is relicat in the ~ ma. Plase advise jfther is
 
any tygrphcal question
 

Pleae Dot th the title of 
 the prposa is pan otthe ari ii favor of the 
prosal. In the inært ot cl and to avod c~on, the title of th aud each
oth balot ile is requed tv be CO thghout aD the prxy materis. 
The company is "quesed to assign a prpos Dumber (rereented by tiS" aboe) 
based on the chrnologica orer m wbich prposs ar sulmttd. Th
 

requested designaton of "S" or higher mue: alow for ratic:on of audirs
 

to be ite 2.
 

Th prosa is beev to coor with StaLe Bulet No. i 4B tCF,
 
Septeer 15, 200 iIcludig:
 

o Accordùy, gOÙg forard, we beJieve tht it would Dot be apprpriat for
comanes to ezde sop st~cmt lae and/or an entie 
prposal in rece on rue 14a-(i)(3) il the foowig cices: 

)0 company ofciaJ objec to fac aserons beuse they are Dot 
support; 

)- the compauy objea to factaal asseoD5 tht, whie not mate 
fae or mileadng, may be dispte or counteed;
 

). the CODlBDY objec to &ctaaJ asserOIJ becaue those IieaO.D 
may be iuti by sholde ÎD a maer that is wdvorule to
 
the coinpay, its ci, or ils oßice; BUd/or
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~ the coiipay objec to stt~t9 because they repi:seit th opion

ot the sheholder pl'opoaeDt or a refced soue, but the
staents ar Dot ideàt:ed specay as such (See alo: Sua

MiCEosysts, mc, Uuly 21, 2005)).

Stock wi be held unti afer the BDai m.etùg and 'te p.lposal wi be prented
at the anual meetg.

Please acknowlee tJs proposal protly by ei

Th is the proxy for Mr, Ri D. Foley IIclor hi designee to act on my bealin
al sharholder mat~ inludig ths Rule 14a-8 propos for the forcom
sholder meetig befret durg and af the forcog sharolder mee.

 . Foley at:
 

11 (5  
FAX:  
Ema:  

Your consdertion iud the consideration of the B08ld of DirèCcm is apciated.

Súcery,

---- I ~"'7 ~j) L-
(signat ahove) 7-
(prit you DBe on .le below)

- I (:rrt ~ It o.'1ili)~.. ___
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(AAG: Rule 14a-8 Proposal; submitted Nov. 28, 2008 via FAX (206) 392
5807 and emaîl to karengruen(Öalaskaair.com) 

Proposal No. 3 CUMULATIVE VOTING 

RESOLVED, that our board initiate In 2009 the appropriate process to amend our 
company's cei1te of incorporation to ensure that cumulative voting Is permitd to 
elect direcor nominees to the board. 

This binding proposal does not Infnge on the right of our board and management to 
determine in It discretion the bet method to implement cumulati voting if 
shareholdeni support It with a majori vote. 

Cumulatie voting means that each s~areholder may cast as many votes as equal to 
number of shares held, multiplied by th number of dlroJ' to be eleced. A
 

shareholder may cast all such cumulated votes for a sin,Øle candidat or split vots
 

between multiple candidates, as that shareholder ses fi. Under cumulatie voting 
shareholders can withhold votea from cerain nominees in order to cast multiple votes 
for others, 

Propasalist T eny Dayton, . Horion Air comunicatio!'s agent, has noti6e the Alaska 
PJr Group. Inc. ("AAG"~ that he intends to prent th followig proposal at the 2009
 

Annual Meeting. 

SUPPORTING STATEMENT 

At our company In 2008, cumulative votng won 52% of the vole, and in 2005 it won 
56% of the vote. Cumulatie voting also receed 55%-support at General Motors In
 

2006 and 54% at Aeta. The Council of rnstitutonal Investors ww.cii.orn has 
remmended adoption of this propoal topic. CaIPERS has also recommend a ye 
vote for proposals on this topic. 

Cumulatie voting allows a signifcant group of shareholders to elect a director of its 
choice - safeguarding minori sharholder interets and bringing inqependent
 

perpectes to Board deciions. Most Impontly cumilate votig encourages
 
management to optiize shareholder value by making it easier for minori stockholder 
groups (such as wokérs) to gain board representation. It represents a powerfl 
incentiiie for improved management of our company. 

This proposal is partcularly importnt becuse aur copany has underpenonned it 
peers over one-year, threeyear and fie-yer periods. Additonally we stil have
 

plurality voti. no shareholder right to call a special meetng or ad by wrn consent, 
and our board racks representation by the strategic stakeholders of workers and 
customers. 

Vota V8f on Propoa.' No, 3 for Cumulae Voting 

(For more infonnation an .his proposl, please visit ww.votepal.coml) 

30'5 
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Notes:

Terry Dayon of   submittd this proposaL.

The above form   re-formatng or
elimination of text, including beinning and concluding text, unles prior agreement Is
reached.

It is respectlly requested that this proposal be proofead before It is published in th
definitive proxy to ensure that the integrity of the submitd format is replicated in the
proxy materials.

Please advise if there Is any typographical question.

Please note that the title of the proposal is part of the argument in fayor of the proposaL.
In the interest of clarity and to avoid confusion, the title of this and each other ballot item
is requested to be consistent lhtlughout all the proxy materials.

The company is reuested to assign a proposl number (represented by u4" above)
based on the chronological order in which proposls are submitt. The requested
designation of "4" or higher number allo for ratication of auditors to be Itm 2

This proposal is believed to contonn Wih staff Leal Bulletl No. 148 (CF),
September 15, 2004 including:

o Accordingly, going forward, we believe that It WOUld not be apPfQpriate for

companies to exclude supporting stateent language andlor an entire proposal
in reliance on rule 14a-8(i)(3) In the follwIng circumstanc:

~ company ofcials object to factal assrtons becuse they ar not
supported;

)- the company object to factal assertons that, while not malerJally false or
misleading, may bet disputed or con~Æd;

~ the company object to factal assertons Qecuse those ~ssertions may
be Interreted by sharlders in a manne that is unfavorable to the
company, its directrs, or its offrs; and/or

)¡ the company objec to statements because they represent the opinion of
the shareholder proponent or a refence source, but the statements are

not identified specifrclly tiS such (See also: Sun Microystems, Inc. (July
21,2005)).

4of5
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StoCk will be held until afer th annual meeting and the proposal WILL be presented at 
the annual meeting.
 

Please acknowledge this proposal promptly by emall.
 

5of5 
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Nov. 26, 2008 

Mr. Bil Ayer, Cha and CEO
 
Alaska Ai Group, Inc. (" AAG" or "company")
 
lJO Box 68947 
Seate, WA 98168
 

Dear Mr. Ayer 

Th Rule 14a-8 prposa is reeetfy suttd for the nat BDual
 

sheholder meetig. Th proposal is submittd in suppor oftb positie, long
ten perormce of our company,
 

The above fut is requesd for ¡nbliaâon without re-ditig, reforttg
 

or elimato~ of 
 text iadudig begig BOd concludi text uaess pr 
agreement is reached. It is respecty requested th th prposal be 
proouead bee it is publihe úi th defve proxy st~~t to CQS th 
the intety of 
 the suttd lòrm Ìl replied in th pr maals. Pleae 
advie if 
 ther is auy tygic: question. 

Please Dote that the tide of 
 the prposal is pa of 

th areJt ÍI favor of 
 the 

prposal. Ju th intet of clar and to avoid conion. th tide of 
 ths andeac other balot itei is reues to be COænt thugout al the prxy 
maerals. 
The company is requesed to asig a prosal numer (rereted by "3"
 

above bas On the chnologica ord~ io whi pr ar submitted. The
 

rtquesd desipatioD of "3" or highe Dumbe aUows fo ratication of
 

audito to be item 2. 

Ths proposa is beleved to coii with StaLega BuDet No. 148 (OF),
 

September 15, 2004 includin
 

o Acccmy, goÏDg toar we believ that it would Dot be appopate lO
comanes to exude suppor f¡tatet lagu and/or an enti 
proposal in reance on nde i 4ai(i)(3) ÌD the foUowin circes: 

~ compy oØici objec to fact aserll becuse they ar Dot
 
suppored; 

)i the coy object to Fa asons tht, whie not matealy
 
fase or misleadig, may be diputè or counterd; 

~ the compBDY object to faaJ asedD8 beuse those aseroDS
may be ÌDteet by sharolde in a Rln..~ that is unvorale 
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to the company, its diecors, or ias oØ; and/or

~ the compàyobjec to sttets b~se they represent the
opinon of the sharolder pronent or a reced source, but the
st ar not jdeitied spcayas such (See also: Sun
Micrsy, lac. (Jy 21, 2005)).

Stode wi be hed unti af th anal metig and the prposal wi be
preted at th amua meetig.

Pleas ackaowledge ths pros prom by ema.

Ths is the prxy fo Mr. Rich D. Foley and/or his desigee to act OD my beha
in al sharolder ma hiudig th R.e 1.. prposal to the fortcomig
sholder meetig befor, du and af th rorcom shaolder
medng.

 ley at:
 

HM: (  
FAX:  
Ema:  

Your considertion and the consideron of the Boar otDir is
apprciated.S7;Î1w
(signatue above)

(prit your nae on lie below)

Ltl/flf~. PAI/Iti:
./

Wil B. Davidge
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(AAG: Rule 14a-8 Proposal;, submitted Nov. 28, 2008 via FAX (206) 392
5807 and email to karengruen(§alaskaair.comJ 

4 - SHAREHOLDER SAY ON EXCUTIVE PAY 

RESOLVED. that shareholders r~uest our board of director to adopt a policy that 
provides shareholders the opportnit at eac annual shareholder meetng to votf: on 
an advisory resolution, proposed by management, to ratif the compensation of the 
named exeive offcers set forth in the proxy statement's Summaiy Compensation 
Table and the accmpanying narrive disclosu of material factors provided to 
understand the Summary Compensaton Table (but not the Compensaion 
Discussion and Analysis). The proposl submittd to shareholders should make 
clear that the vote is nonbinding and would not affect any compensation paid or 
awårded to any niimèd execive offCGrs. 

Stateent of WilHam Davidge
 

Investors are increasingly concerned about mushroomin executve pay especially 
when it is insuffcient linke to perfrmnce, In 2008t shareholders filed close to
 

100 .Say on Pay" relutons. Alaska Air was one of ten companies where
 

shareholder vot more than 50% for "Say on PaY' - 54% base on ye and no
 
votes. The Cumulative voting proposal by Terr Dayn also exceeded a 50% vote 
at our 2008 
 annual meeting. 

The Council of Instiional Investors ww.cii.org remmended timely adoption of 
shareholder proposals upon receng their firs vote exceeding 50%. Large numbers 
of shareholder have ben know to wihold vots from directors who do not adopt 
shareholder proposals recivng more than a 50% vote.
 

t'There should be no doubt that executive copensatipn liea at th root of the current 

financial crisis," wrte Paul Hodgson, a senior researc assocate with research firm 
The Corporate Libraiy. Shareholders at Wachovia and Merrll Lynch did not support 
"Sayan Pay" ballot proposals in 2008. These invesors dontt have much of a s~y on 
anyting now.
 

An AdVisory Vote establishes an annual refeiendum process for shareholders about 
senior executive pay. The r$Sult of this vote would provid the board and 
management wit uaeful informtion about shareholder view on the copany's
senior exéctie pay., 

Aflsc submited an Advisory Vote in its 2008 proxY resultng In a 93% vote in favor. 
indicating strong investor support for goo disclosure an a reasanable 
compensation package. To date eight other companies have also agree to an 
Advisory Vote, including Vemon, MBIA, H&R Block, Blockuster and Tech Data. 

Influential proxy voting sentce RiskMetrcs Group, recommends votea in favor, 
noting: "RiskMetrics encouraes copanies to allow shareholdefS to exres their 
opinions of executie copensation practces by establishing an annual referendum
 

30r5 
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process. An advisory vote on execive compensation is another step forward In
enhancing board accuntabilit. 

II

The Council of Institutional Investors endorsd advisory votes and a bill to allow
annual advisory votes passed the House or Representatives by a 2-to1 margin. As
presidential candidat, Senators Obama and McCain support the Advisory Vote.

l urge our board to allowsharehold to expre their opinion about senior exe.cutive
pay.

Shareholder Say on Executive Pay - Yes on 4

(For more information on this prOposaJ.pleasevisitww.votepsl.coml

Notes:

Willam Davidge o  6 submit this
proposaL.

The abve format is requested for publication without re-editing, re-formtting or
elimination of te)d, including beginning and concluding text, unless prior agreement is
reached.

It is respectuJly requested that this proposal be proofrad before it is published in the
definitive proxy to ensure 1hat the integrit of the submited format is replicated in the
proxy materials.

Please advise if there is any tyographical quetion.

Please note that the tite of the proposal is part of the argument in favor of the
proposaL. In the interes of clant and to avoid confusion, the tie of this and eaoh
other ballot item is requested to be consistent throughout all the proxy mateials

The company is request to assign a proposal number (represented by "4" above)
base on the chronological order In which proposals are submited. The requested
designation of "4" or higher number allows for ratification of auditors to be item 2

Thii; proposal.is believed to conform wit Staff Legal Bulletin No. 148 (CF),
Septémber 15, 2004 Incuding:

o Accrdingly, going forward, we believe that It would not be appropriate for
companies to excJude supportng statement language and/or an entif'
proposal in reliance on IUIe 14a-(i)(3) in the following circumstaces:

)0 copany ofcials object to factal assrtions becuse thy are not

4of5
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supported; 

)- the company objects to factal assertions tha. while not materlalJy 
false or misleading. may be disputed or countered; 

)0 the company object to factual assertions because those assertons 
may be Interpreted by shareholders in a manner that is unfavorable to 
the company, it diretors, or It offrs; and/or
 

~ the company object to statement beuse they represent the opinion 
of the shareholder proponent or a referenced sourc, but the
 

statements are not Identied specifically as such (See also; Sun 
Mlcrosystems, Inc. (July 21, 2005)). 

Stock will be held until after the annual meeng and th proposal wil be presented at 
the annual meeting. 

Please acknoedg~ this propal promptly by ameil. 

50f5 
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Nov. 28,2008 

Mr. Bil Ayer, Chairman and CEO 
Alaska Air Group, Inc. (nMGn Qr "company") 
PO Box 68947 
Seattle, WA 98168 

Dear Mr. Ayer: 

This Rule ~4a-8 proposal Is respectlly submitted for the next annual
 

shareholder meeting. This proposal is submitted in support of the 
positive, long-term performance of our company. 

The above format Is requested for publication without re~edltln9, re
formatting or elimination of text, Including beginning and concluding 
text, unless prior agreement is reached. It is respectully requested 
that this proposal be proofread before it is published in the. definitive 
proxy statement to ensure that the integrity of the submitted format Is 
replicated in the proxy materials. Please advise if there is any 
typographIcal question. 

Please note that the title of the proposal is part of the argument in 
favor of the proposal. In the interest of clarity and to avoid confusion, 
the title of thIs and each other ballot item is requested to be consistent 
throughout all the proxy matenals. 

The company is requested to assign a proposal number (represented 
by "sn below) based on the chronological order in which proposals are 
submitted. The requested designation of n5" or higher number allows 
for ratification of auditors to be Item 2. 

This proposal is believed to conform with Staff Legal Bulletin No. 
14B (CF), September 15, 2004 Including: 

o Accordingly, going forward, we believe that It would not be 
appropriate for companies to excfude supportng statement 
language and/or an entlre proposal in reliance on rule 148-8(1)(3) 
in the following circumstances: 

). company offcials object to factual assertions because they 
are not supported; 

)0 the company objects to factual assertions that, while not 
materially false or mIsleading, may be dIsputed ori of4 . 
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countered;

)0 the company object to factual assertions because those
assertions may be interpreted by shareholders in a manner
that Is unfavorable to the company, its directors, or it
offcers; and/or

). the company object to statements because they represent

the opinion of the shareholder proponent or a referenced
source, but the statements are not identified specifically as
such (See also: Sun Mlcrosystems, Inc. (July 21, 2005)).

Stock wil be held until aftr the annual meeting and the proposal wil
be presented at the annual meeting.

Please acknowledge this proposal promptly by ernall.

This is the proxy for Mr. Richard D. Foley and/or his designee to act on

my behalf In all shareholder ma.ttrs, Including this Rule 14a-8 proposal
for the forthcoming shareholder meeting before, during and after the
forthcoming shareholder meeting.

Please direct aU future communication to Mr. Foley ~t:

 
HM:  
FAX  
Email: -  

Your consideration and the consideration of the Board of Directors is
appreciated.

Sincerely,

Sff6.v- ¡J¡~
~Te PLlB1 (Vt&".AAl

Stephen Nieman
15204 NE 181sL Loop
Brush Prairie WA 98606

20f4
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(AAG: Rule 14a..8 Proposal; submitted Nov. is, 2008 via FAX (206)
 
392-5807 and emaH to karengruencmalaskaair.coml 

Proposal No.5 REFORMING SECURITIES CLAS ACTONS 

BE IT RESOLVf;O: That the shareholders of Alaska Air Group, Inc. 
hereby recommend that the Bord of Direors initiate the appropriate 
prQcess to amend the Company's certficate of incorporation to provide 
for a partial waiver of the "fraud-on-the-matket" presumption of 
relianæ created by the Supreme Court In Basic v. L.evinson, 485 U.S. 
224 (1988). 

SpecifIcally, the amendment should apply to any suit alleging violations 
of Rule lOb-5 of the Securities Exchange Act of 1934 against the 
Company, its offcers, directors or third-part agents. The partial 
waiver would apply to suits alleging reliance on the "fraud-on-the
market" preumption. The waiver would limit: damages to disgorgement 
of the defendants' unlawful gains frm their violation of Rule 10b~5. 
The amounts disgorged would be distributed to shareholder members of 
the class. The corporation should also commit to paying the reasonable 
expenses and attrneys' fees 
 of the shareholder who brings such a 
claim, subject to approval by the Board of Directors. 

SUPPORnNG STATEMENT
 

Securities fraud class actions impose enormous costs on public 
companies while providing little beneft to shareholders. This proposal, 
suggested by Professor Adam Pritchard of the University of Michlgàn, 
would limit damages in secondary market securities class actions, I.e., 
suIts brought agafnst the Company when It has not sold securities 
during the time that its common stock was allegedly dIstorted by a 
material misrepresentation. See: 
htto: Ilwww.cato.ora/Dubs/scrI2008/5toneridoe Prltchard..odf; 
htto :llwww.law.com/isD/nlj/PubArtlcleNLJ . jsp?id= 1202424567666 
http://www.securftlesdocket.com/2008/i 1I17/guest-column-can
sha reholders-waive-the-frud-on-the-market-DresumDtion-of-relianee/. 

Currently, such suits effectively result In a "pocket shifting" of money 
from one group of shareholders (those who continue to hold the 
company's shares) to another (those who bought during the time that 

30fS 
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the price was distorted by frud). Frequently, shareholders wll be
 

members of both groups simultaneously, which means they are paying 
themselves compensation to securities class actIons. 

Sometimes the corporation pays dIrectly for the settlement, and 
sometimes It pays indirectly to the form of insurance premia, but either 
way these setlements come out of funds that the corporation could use 
to pay dividends or make new investments. Afmost never do the 
offcers who actually made the misrepresentation have to contribute to 
the settlement. Consequently, suits provIde minImal compensatIon
 

~nd, worse yet, scant deterrnce of fraud. The only clear winners under
 

this scheme are the lawyers who bring the suits, and those who defend 
them, who profit handsomely from moving the money around. 

The proposed amendment would substantialfy reduce the incentive of 
plaintiffs' (awyers to file suIt against the Company in resppnse to a drop 
In the Company's stock price. Currently, the enormous potentl~l 
damages are a powerfl incentive for plaintiff' lawyers to bring even 
weak suIts and a powelful incentive for companies to settle, even If they 
believe that they would win at triaL. .
 

Under the proposal, lawsuits would Instead target offcers of the
 

Company who reaped large stock optIon gains or other incentive 
compensation as the reult of fraud, thereby penalizing the party 
actually responsible for the fraud. 

We urge shareholders vote for proposal No.5. 

(For more information, please visit www.votepal.coml). . 
Notes: 

Stephen Nieman of 15204 NE lS1st loop, Brush Prairie, WA 98606 
submitted this proosal. 

The above format Is requested for publication without re-edltlng, re
formatting or elfmlnation of tèX, including beginning and concluding 
text, unless prior agreement is reached. 

It is respectully requested that this proposal be prOOfread before it is 
pub fished in the definitive proxy to ensure that the integrity of the 
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submltted format is replicated In the proxy materials. 

Please advise If there is any typographical question. 

Please note that the title of the proposal is part of the argument In 
favor of the proposal. In the Interest of clanty and to avoid confusion, 
the title of this and each other ballot item is requested to be consistent 
throughout all the proxy materials. 

The company is requested to assign a proposal number (represented, 
by "4" above) based on the chronOlogicai order In which proposals are 
submitted. The requested designation of "4" or higher number allows 
for ratification of auditors to be item 2 

This proposal is believed to coform with Staff Legal Bulletin No,
 
146 (CF), September 15, 2004 ¡neluding:
 

o Accordingly, going forward, we believe that it would not be 
appropriate for c;ompanles to exclude supportIng statement 
langua~e and/or an entire proposal tn reliance on rule 14a-8(1)(3) 
In the following circumstnces: 

~ company offcials object to factual assertions because they 
are not supported; 

)- the company objects to factual assertlors that, while not 
materially false or misleading, may be disputed or 
countered; 

)- the company objects to factual assertions becaLlse those 
assertions may be interpreted by shareholders In a manner 
that is unfavorable to the company; its directors, or Its 
officers; and/or 

~ the company object to statements because they represent 
the opinion of the shareholder proponent or a referenced 
source, but the statements are not identifted specifically as 
such (See also: Sun Mrcrosystems, Inc. (July 21, 2005)). 

Stock wil be held until after the ëtnnual meeting and the proposal wil 
be presented at the annual meeting. 

Please acknowledge thIs proposal promptly by emall. 

S ofS 
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O'MELVENY & MYERS LLP
BEllING

BRUSSELS

CENTURY CITY

HONG KONG

LONDON

LOS ANGELES

NEW YORK

610 Newport Center Drive, 17th Floor
Newport Beach, California 9.z660.6..9

TELEPHONE (949) 7ti6oo
FACSIMILE (949) 8.z3'~94

wWW.omm.com

SAN FRANCISCO

SHANGHAI

SILICON VALLEY

SINGAPORE

TOKYO

WASHINGTON, D.C.

Decmber 12, 2008 OVR Fli.~; Nl'MBER

600,000-10

SENT V  
EMA  
AND FA  

WRin:R'S OIRI,CT DIAL

(949) 8.%3.6980

Mr. Richard D. Foley
 

 

WRITER'S l:.MAIL ADDRESS

alernertSomm.com

Dear Mr. Foley:

I am wrting ths letter on behalf of our client, Alaska Air Group, Inc. (the "Company").
The Company has received the shareholder proposals that you indicate you have submitted on
behalf of Stephen Nieman, Terr K. Dayton, and Wiliam Davidge.

SEC Rule 14a-8 (a copy of which is enclosed) sets fort ceain eligibility an proceural

requirements that must be satisfied for a stockholder to submit a proposal for inclusion in a
company's proxy materials. In accordance with Rule 14a-8(t) (Question 6), we hereby notify
you of the following eligibilty and procedural deficiencies relating to your proposals;

1. Rule 14a-8(c) (Question 3) precludes anyone shareholder from submitting more than

one proposa to a company for a parcular shareholders' meeting. In this regard, we
believe that the proposals that you indicate you have submitted on behalf of the
purported proponents should each be viewed as submitted by you and, as such,
exceed the limitation that a proponent may submit only one proposal. As such, you
are required under Rule 14a-8 to select and resubmit a single proposal to be
considered for inclusion in the Company's proxy materials.

2. Rule 14a-8(c) (Question 3) precludes anyone shareholder from submitting more than

one proposal to a company for a particular shareholder' meeting. In this regard, the
proposal that you indicate you have submitted on behalf 

of Stephen Nieman includes
proposals relating to a parial waiver of the "fraud-on-the-market" presumption of
reliance and the payment of reasonable expenses and attorneys' fees for shareholders
who bring cerain claims. As such, if this proposal is selected by you for inclusion in
the Company's proxy materals, you are required under Rule 14a-8 to reduce such
proposal to a single proposal and resubmit it to the Company in order to be
considered for inclusion in the Company's proxy materials.

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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Mr. Richard D. Foley. December 12,2008 - Page 2

In accordance with Rule i 4a-8(t)(I), and in order for your proposal to be eligible for
inclusion in Alaska Air Group's proxy materials, your revised submission to the Company must
be postmarked, or transmitted electronically, no later than i 4 days from the date that you receive
this letter.

Please note that the requests in this letter are without prejudice to any other rights that the
Company may have to exclude your proposal from its proxy materals on any other grounds
pennitted by Rule 14a-8.

Sincerely,ao.~
AndorD. Temer
ofü'MELVEN & MYERS LLP

Attachment -- Copy ofSEC Rule 14a-8

cc: Steve Neiman
15204 NE 18151 Loop

Brush Prairie, W A 98606
Facsimile: (360) 666-6483
Emaìl:  

Tery K. Dayton

 
 

 

 
 

Karen A. Gruen, Esq.
Alaska Air Group, Inc.
19300 Pacific Highway South
Seattle, W A 98188

Marin P. Dunn
Rebekah J. Toton
O'Melveny & Myers LLP
1625 Eye Street, NW
Washington, D.C. 20006

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 

*** FISMA & OMB Memorandum M-07-16 *** 
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Text of Rule 14a-8 

Rule 14a-8. Shareholder Proposals. 

Ths section addresses when a company must include a shareholder's proposal in its proxy 
statement and identify the proposal in its form of proxy when the company holds an anual or 
special meeting of shareholders. In summar, in order to have your shareholder proposal included 
on a company's proxy card, and included along with any supportg statement in its proxy 
statement, you must be eligible and follow ceain procedures. Under a few specfic circumstances, 
the company is penntted to exclude your proposal, but only after submittng its reasons to the 
Commission. We strctued this section in a question-and-answer format so that it is easier to 
understand. The references to "you" are to a shareholder seeking to submit the proposal. 

(a) Question 1: What is a proposal? 

A shareholder proposal is your recmmendation or requirement that the company andior its 
board of directors take action, which you intend to present at a meeting of the company's 
shareholders. Your proposal should state as clearly as possible the course of action that you believe 
the company should follow. If your 
 proposal is place on the company's proxy card, the company 
must also provide in the fom of proxy means for shareholders to specify by boxes a choice between 
approval or disapproval, or abstention. Unless otherse indicated, the word "proposal" as used in 
this section refers both to your proposal, and to your corresponding statement in support of your 
proposal (if any). 

(b) Question 2: Who is eligible to submit a proposaL, and how do I demonstrate to the 
company that 1 am eligible? 

(1) In order to be eligible to submit a proposal, you must have continuously held at least 
$2,000 in market value, or i %, of the company's secrities entitled to be voted on the proposal at 
the meeting for at leat one year by the date you submit the proposa. You must continue to hold 
those securities though the date of the meeting. 

(2) If you are the registered holder of your securities, which means that your name appear
in the company's records as a shareholder, the company ca verfy your eligibilty on its own, 
although you will stiU have to provide the company with a written statement that you intend to 
continue to hold the securities through the date of the meeting of shareholder. However, if like 
many shareholders you are not a registere holder, the company likely does not know that you are a 
shareholder, or how many shares you own. In ths case, at the time you submit your proposal, you 
must prove your eligibilty to the company in one of two ways: 

(i) The first way is to submit to the company a wrtten statement from the "record" holder of 
your securities (usually a broker or bank) verfyng that, at the time you submitted your proposal, 
you continuously held the securties for at least one year. You must also include your own wrtten 
statement that you intend to continue to hold the securties through the date of the meeting of 
shareholders~ or
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you have filed a Schedule 
13D, Schedule 130, Form 3, Form 4 and/or Form 5, or amendments to those documents or updated 
forms, reflecting your ownership of the shares as of or before the date on which the one-year 
eligibilty perod begins. If you have filed one of these docuents with the SEe, you may 
demonstrate your eligibilty by submittng to the company: 

(ii) The second way to prove ownership applies only if 


the schedule and/or form, and any subseuent amendments reportng a change(A) A copy of 


in your ownership level; 

(B) Your written statement that you continuously held the required number of shares for the 
one- year perod as of the date of the statement; and 

(C) Your written statement tht you intend to continue ownership of the shares though the 
date of 
 the company's anual or special meeting. 

(c) Question 3: How many proposals may I subiit? 

Each shareholder may submit no more than one proposal to a company for a parcular
 

shareholders' meeting. 

(d) Question 4: How long can my proposal be? 

The proposal, including any accompanying supportng statement, may not exceed 500 
words. 

(e) Question 5: What is the deadline for subiittg a proposal? 

(i) If you are submitting your proposal for the company's anual meeting, you can in most 
caes find the deaine in last year's proxy stateent. However, if the company did not hold an
 

anual meeting las year, or has changed the date of its meeting for this year more than 30 days 
from las year's meeting, you can usualy find the deadline in one of the company's quarerly 
reprt on Form 10-Q or 10-QSB , or in shareholder reports of investment companes under Rule 
30d-l under the Investment Company Act of 1940. hi order to avoid controvery, shaholder 
should submit their proposals by means, including electrnic mean, that perit them to prove the
 

date of delivery. 

(2) The deadline is calculated in the following maner if the proposal is submitted for a 
regularly scheduled anual meeting. The proposal must be received at the company's principal 
executive offces not less than 120 calendar days before the date of the company's proxy stateent
 

released to shareholder in connection with the previous year's anua meeting. However, if the 
company did not hold an annual meeting the previous year, or if the date of this year's anual 
meeting has been changed by more than 30 days from the date of the previous year's meeting, then 
the deadline is a reasonable time before the company begins to print and send its proxy materals. 

2 
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(3) If you are submitting your proposal for a meeting of shareholders other than a regularly 
scheduled annual meeting. the deadline is a reaonable time before the company begins to print and 
send its proxy materials, 

(f) Question 6: What if I fail to follow one of the eligibilty or procedural requirements 
explained in answers to Questions 1 through 4 of this Rule 14a-8? 

(1) The company may exclude your proposal, but only after it has notified you of the
problem. and you have failed adequately to correct it. Within i 4 calendar days of receiving your 
proposal, the company must notify you in wrting of any procedural or eligibilty deficiencies, as 
well as of the tie frame for your response. Your response must be postmarked. or transmitted
 

electronically, no later than 14 days from the date you received the company's notification. A 
company need not provide you such notice of a deficiency if the deficiency caot be remedied, 
such as if you fail to submit a proposal by the company's properly determined deadline. If the
 

company intends to exclude the proposal, it wil later have to make a submission under Rule 14a-8 
and provide you with a copy under Question i 0 below, Rule 14a-8(j). 

(2) If you fail in your promise to hold the required number of securities thugh the date of 
the meeting of shareholders, then the company wil be peritted to exclude all of your proposals
 

from its proxy materals for any meeng held in the following two calendar year. 

(g) Question 7: Who has the burden of persuading the Commssion or its staff that my 
proposal can be excluded? 

Except as otherise noted. the burden is on the company to demonstrate that it is entitled to 
exclude a proposal. 

(h) Question 8: Must I appear personally at the shareholders' meetig to present the
proposal? 

(1) Either you, or your representative who is qualified under state law to present the
 

proposal on your behalf, must attend the meeing to present the proposal. Whether you attend the 
meeting yourelf or send a qualified representative to the meeting in your place, you should mae 
sure that you. or your representative, follow the proper state law procedures for attending the 

meeting and/or presenting your proposal. 

(2) If the company holds its shareholder meeting in whole or in part via electronic media, 
and the company perits you or your reresentative to present your proposal via such media, then 
you may appear through electronic media rather than traveling to the meeting to appear in peron. 

(3) If you or your qualified representative fail to appear and present the proposal. without 
your proposas from its proxy materals 

for any meetings held in the following two calendar year. 
good cause. the company wíl be peritted to exclude all of 


3 
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(i) Question 9: If I have complied with the procedural requirements, on what other 
bases may a company rely to exclude my proposal? 

(1) Improper Under Stae Law: If the proposal is not a proper subject for action by 
the company's organizaion;shareholders under the laws of the junsdiction of 


Note to paragraph (i)(J): Depending on the subject matter, some proposals are not 
considered proper under state law if they would be binding on the company if approved by 
shareholders. In our experence, most proposals that are cast as recommendations or requests that 
the board of directors take specified action are proper under state law. Accordingly, we wil assume 
that a proposal drafted as a recommendation or suggestion is proper unless the company
 

demonstrates otherwise. 

(2) Violation of Law: If the proposal would, if implemented, cause the company to violate 
any state, federal, or foreign law to which it is subject; 

Note to paragraph (i)(2): We will not apply ths basis for exclusion to pert exclusion of a 
proposal on grounds that it would violate foreign law if compliance with the foreign law would 
result in a violation of any state or federal law. 

of 
the Commission's proxy rules, including Rule 14a.9, which prohibits matenally false or misleading 
statements in proxy soliciting materals; 

(3) Violation of Proxy Rules: If the proposal or supporting statement is contrary to any 


(4) Personal Grievance; Special Interest: If the proposal relates to the redress of a personal 
claim or grevance against the company or any other peson, or if it is designed to result in a benefit 
to you, or to furter a personal interest, which is not shared by the other shareholders at large;
 

(5) Relevance: If the proposal relates to operations which accunt for less than 5 percent of 
the company's total assets at the end of its most rect fiscal year, and for less than 5 percent of its 
net earings and gross sales for its most recent fiscal year, and is not otherise significantly related 
to the company's business; 

(6) Absence of Power/Authority: If the company would lack the power or authonty to 
implement the proposal; 

(7) Management Functions: If the proposal deals with a matter relating to the company's 
ordinary business operations; 

(8) Relates to Election: If the proposal relates to a nomination or an election for
 
membership on the company's board of directors or analogous governing body or a procedure for 
such nomination or election; 

4 
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(9) Conficts with Company's Proposal: If the proposal directly conflcts with one of the 
company's own proposals to be submitted to shareholder at the same meeting; 

Note to paragraph (i)(9): A company's submission to the Commission under this
 
Rule 14a-8 should specify the points of conflct with the company's proposal.
 

the company has already substatially implemented the 
proposal; 

(10) Substantially Implemented: If 


(11) Dupliction: If the proposal substantially duplicates another proposal previously
 

submitted to the company by another proponent that will be included in the company's proxy
materals for the same meeting; .
 

(12) Resubmissions: If the proposal deas with substatially the same subject matter as 
another proposal or proposals that ha or have been previously included in the company's proxy. 
materials within the preceing 5 calendar years, a company may exclude it from its proxy materials 
for any meeting held with 3 calendar year of the last time it was included if the proposal 
received: 

(i) Less than 3% of the vote if proposed once within the preceding 5 calendar year; 

(ii) Less than 6% of the vote on its last submission to shareholders if proposed twce 
previously withn the preceding 5 calendar years; or 

(ii) Less than i 0% of the vote on its last submission to shareholder if proposed thee times 
or more previously withn the preceding 5 calendar year; and 

(13) Specifc Amount of Dividends: If the proposal relates to specific amounts of cash or 
stock dividends. 

(j) Question 10: What procedures must the company follow if it intends to exclude my
proposal? 

(1) If the company intends to exclude a proposal from its proxy materials, it must fie its
reasons with the Commission no later than 80 calendar days before it fies its definitive proxy 
statement and form of proxy with the Commission. The company must simultaneously provide you 
with a copy of its submission. The Commission staff may peit the company to make its 
submission later than 80 days before the company files its definitive proxy statement and form of 
proxy, if the company demonstrates good caue for missing the deadline, 

the following:(2) The company must file six paper copies of 


(i) The proposal; 

5 
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(ii) An explanation of why the company believes that it may exclude the proposal, which 
should, if possible, refer to the most recent applicable authority, such as prior Division letters issued 
under the rue; and 

(ii) A supporting opinion of counel when such reasns are based on matters of state or 
foreign law.
 

(k) Question 1 i: May I submit my own statement to the Commission responding to the 
company's arguments?
 

Yes, you may submit a response, but it is not required. You should tr to submit any 
response to us, with a copy to the company, as soon as possible after the company makes its 
submission. This way, the Commission staff 
 wil have time to consider fully your submission before 
it issues its response. You should submit six paper copies of your response.
 

(I) Question 12: If the company includes my shareholder proposal with its proxy
materials, what informtion about me must it include along with the proposal itself! 

(1) The company's proxy statement must include your name and address, as well as the
number of the company's voting securities that you hold. However, instead of providing that 
information, the company may instead include a statement that it wil provide the information to 
shareholders promptly upon receiving an oral or written request. 

(2) The company is not responsible for the contents of your proposal or supportg 
statement. 

(m) Question 13: What can I do if the company includes in its proxy statement reasons 
for why it believes shareholders should not vote in favor of my proposal and I disagree with 
some of the statements? 

(1) The company may elect to include in its proxy statement reasons why it believes 
shareholder should vote against your proposal. The company is alJowed to make arguents 
reflecting its own point of view, just as you may express your own point of 
 view in your proposal's 
supportng statement. 

(2) However, if you believe that the company's opposition to your proposal contains
 
materally false or misleading stateents that may violate our anti-fraud rule, Rule 14a-9, you 
should promptly send to the Commission staff and the company a letter explaining the reasons for 
your view, along with a copy of the company's statements opposing your proposal. To the extent 
possible, your letter should include specific factul information demonstrating the inaccuracy of the 
company's claims. Time permitting, you may wish to tr to work out your differeces with the 

company by yourself before contacting the Commission staff. 

6 
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(3) We require the company to send you a copy of its statements opposing your proposal 
before it sends its proxy matenaIs, so that you may bnng to our attention any materally faIse or 
misleading statements, under the followingtimeframes: 

(i) If our no-action respnse requires that you make revisions to your proposal or supportng
statement as a condition to requinng the company to include it in its proxy materals, then the 
company must provide you with a copy of its opposition statements no later than 5 calendar days 
after the company recives a copy of your revised proposal; or 

(ii) In all other cases, the company must provide you with a copy of its opposition 
statements no later than 30 caenda days before it files definitive copies of its proxy statement and 
fonn of 
 proxy under Rule 14a-6. 

7 



Toton, Rebekah

From:
Sent:
To:
Cc:
Subject:

Attachments:

Heyduk, Shelly
 21 PM

 
 

Alaska Air Group - Shareholder Proposals

Ltr to Foley.PDF

Mr. Foley,

On behalf of Alaska Air Group, the attached letter was sent to you today by facsimile and certfied mail in accordance with
Rule 14a-8(f) under the Exchange Act.

Regards,
Shelly Heyduk

m
Ltr to Foley.PDF

(393 KB)

Shelly A. Heyduk · O'Melveny & Myers LLP
610 Newport Center Drive · Suite 1700 · Newport Beach, CA 92660-9429
Direct Dial (949) 823-7968 · Fax (949) 823-6994 · sheyduk(gomm.coin

This message and any attached documents contain information from the law firm of
O'Melveny & Myers LLP that may be confidential and/or privileged If you are not the
intended recipient, you may not read, copy, distribute, or use this information. If you
have received this transmission in error, please notif the sender immediately by reply
e-mail and then delete this message.

i

*** FISMA & OMB Memorandum M-07-16 *** 
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To:
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Alaska Air Group - Shareholder Proposals

Ltr to Foley.PDF

Mr. Nieman,

On behalf of Alaska Air Group, the attched letter was sent to you today by facsimile and certified mail in accordance with
Rule 14a-8(f) under the Exchange Act.

Regards,
Shelly Heyduk

~
l&

Ltr to Foley.PDF
(393 KB)

Shelly A. Heyduk · O'Melveny & Myers LLP
610 Newport Center Drive. Suite 1700. Newport Beach, CA 92660-9429
Direct Dial (949) 823-7968 · Fax (949) 823-6994 · sheyduk~omm.com

This message and any attached documents contain information from the law firm of
O'Melveny & Myers LLP that may be confidential andor privileged If you are not the
intended recipient, you may not read, copy, distribute, or use this information. If you
have received this transmission in error, please notif the sender immediately by reply
e-mail and then delete this message.
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STEVE NIEMAN

PAGE 02

STEVE NI, President
The Owerp unioue I ww.ouon.or

 1st Loop, Bm Pre, W A 98
 me (36  f fax (36) 666-648

Dtcembe 19, .2008
._..-.~-------~.._.................... . .._-_...._--_.._---".. ........ ................ ....._.~_..._-.-.._..-........_- --. ._..._--------..- ----_...

Mr. Andor D. Temer, Esq.
ofO'MELVENY &: MYERS LL
610 Ne'rt Center Dri, 17th Floor
Newrt Beach, CA 92660-6429

SENT VIA EMAIL (atemcroimcom)
AN FAX (949-8z~699~

Dea Mr. Temer:

Mr. Foler asked tht I respond to you De. i:i, 2008 lett addressed to hi concenn Wilam
Davdge, Te.n D~on anâ nne1f na M.. Fole as ou prox as we exrce Out la rits
as ALl( stockholders to submit shareholáer prsàl to our compa.

I disagee with both points you raed Each of the thee propsal sponsored by the AL
shelolders named above are dul quaed under SEe RUle 14&-8. The th of us asked
Richard to be Out commuication"'1iaion Qroxy, whch as you ar awe, is ou rit as

sheholders to seek couse or asistace from anyone to aid in the leg exerci of our
ownerp rits. Ov the lae six yeas, Mr. Foley has voiun~ sered in thi capacty, and
both Alaska Ãi Group, Inc. niement and the sta of the U.S. SEe have accepted tmarant.
Regarding my sponsor tided "Refoan Seities Clas Actons": My propal ha a numr of
fetues tht ar not severle and shoud not be consideed gener in natu~ The propO to
reimurse fe onl apHes to cas in which the wa of the "frd on the maket' presumption
would apply,just as dìé daa.s stipution woud on aply in those cases. Moreve, if the
shareholdes elect to adopt ths resoluon, the attorney's. fee rebuement is an important
fetue to help ensure tht deterence is mataied

Contrai to the aserons made in yo let, I believe ~ p!Oosa is consisent with Rule x¥"8
in all'esects, and demd th it li inude in Alas Ai Group's 2009 proxy sttement as is.
It is my belef tht a majority would vote for it in th aftie.

Sincerely,

Sfe,¿ ;U(e~
ema cc: Mr. Richd Foley
Mr. Wilam Davdge
Mr. Tei Dayon .
Ms. Kan Gruen Esq,
Mr. Ada Pritchd

*** FISMA & OMB Memorandum M-07-16 ****** FISMA & OMB Memorandum M-07-16 *** 
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OWNRSIDP UNON (OUOO)

15204 NE 181" Loop
P.O. Bos: 6O

Brush Pniirie, W A 9806Fii:3~~

FASClE

To: At-0'f TerlAe;
C/O OMlJM
FaxNo: (949)~i~-699l-

Date: (2-/.,-ocf

From; Steve Niema

Cover Plus:
f

Eman:  

Notes:

*** FISMA & OMB Memorandum M-07-16 *** 
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VIA EMAIT 

December 2, 2008 

Mr. Stephen Nieman 
15204 NE 181st Loop 
Brush Prairie, W A 98606 

Dear Mr. Nieman: 

Your Rule 14a-8 proposal regarding ReforßUg Securities Class Actions was 
received in our office via email and fax on Friday, November 28, 2008. 

Rule 14a-8 requires that you submit proof of beneficial ownerslup. Please 
forward your broker letter (a written statement from the record holder of 
ownership of securities) byemail to karen.gren(åalaskaair.com or by fax at 206
392-5807. We must receive your proof of beneficial ownership witlun 14 days of 
your receipt of this notice. Please be aware that your proposal may be 
insufficient if this requirement is not met. 

Sincerely,

l1æ -
Karen Gruen 
Associate General Counsell Assistant Secretary 

KAG/cw 

cc: Richard Foley via email 

1\ il X i' S .) .j i ~ F. :\ T T i. F. W A I' S I ii :t . li \l .. i J ! l, (, . .. i i . 7 ti ~ i' 
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VI EMAIL

December 2, 2008

Mr. Wiliam B Davidge
 
 

Dear Mr. Davidge:

Your Rule 14a-8 proposal regarding Cumulative Votig was received in our
office via email and fax on Friday, November 28, 2008.

Please note we found a minor typographical error in paragraph 2 under
"Statement of Wiliam Davidge" wroch wil be corrected upon final printig.

Rule 148-8 requires that you submit proof of beneficial ownership. Please
forward your broker letter (a written statement from the record holder of
ownership of securities) by email to karen grenCãaskaair.com or by fax at 206-
392-5807. We must receive your proof of beneficial ownership within 14 days of
your receipt of ths notice. Please be aware that your proposal may be
insufficient if this requirement is not met

Sincerely,

Karen Gruen
Associate General Counsell Assistant Secretary

KAG/cw

cc: Richard Foley via emaH

l\ \) X II ~ -, -l i S E ,\ T T L I¡ \'if" -, S i ii il . l1 -, -l ï I 1 l1 I; . -l i I . i 11 .\ 1\
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VIA EMAIL

December 2, 2008

Mr Terr Dayton

 
 

Dear Mr. Dayton:

Your Rule 14a-8 proposal regarding Cumulative Votig was received in our

office via email and fax on Friday, November 28, 2008.

Rule 14a-8 requires that you submit proof of benefcial ownership. Please
forward your broker letter (a written statement from the record holder of
ownership of securities) by email to karen.gren(§alaskaair.com or by fax at 206-
392-5807. We must receive your proof of beneficial ownership withn 14 days of
your receipt of this notice. Please be aware that your proposal may be
insuffcient if th requirement is not met.

Sincerely,l~
Karen Gruen
Associate General Counsell Assistant Secretary

KAG/ cw

cc: Richard Foley via emaü

1\ ~) X i' 1\ -I ~ i S E \ T T i. H \'\1 '\ ., ~ I i' 1\ . \' .) ~ 7 I 1 I) (, . ~ ~ 1 . i 1I .\ 1\
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From: John Chevedden
To: Jeffries, Ross E. - Legal; Walter, Geoffrey E.
Subject: (BAC)
Date: Sunday, November 21, 2021 11:26:36 PM

[WARNING: External Email]

Mr. Jeffries,
Mr. Steiner and I both intend to follow the new rules which are so new
that there are no precedents yet to learn from in the no action process
that fit close enough.

In his effort to follow the new rules Mr. Steiner submitted his proposal
directly to Bank of America management on October 26, 2021 – well
before the due date.
I do not represent Mr. Steiner’s 2022 Bank of America rule 14a-8
proposal.
John Chevedden 

mailto:ross.jeffries@bofa.com
mailto:GWalter@gibsondunn.com




  

   

    
    

    
    

   

     
     

    
  

   

           

                 
             

                 
     

                 
              

 

          

               
                

                
              

                 
             

               
                 
               

                 
            

 
   

 
 

   
  



From: Kenneth Steiner
To: ShareholderProposals; ross.jeffries@bankofamerica.com; olmsted
Subject: #1 Rule 14 a-8 Proposal Counterpoint for Bank of America (BAC) Independent Board Chairman from Kenneth

Steiner
Date: Saturday, January 15, 2022 11:37:26 AM
Attachments: 15012022.pdf

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

 

 
Kenneth Steiner
 
January 15, 2022

Office of Chief Counsel  
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 1 Rule 14a-8 Proposal
Bank of America Corporation (BAC)
Independent Board Chairman
Kenneth Steiner

Ladies and Gentlemen:

This is a counterpoint to the December 17, 2021 no-action request.

Attached is evidence that I submitted my rule 14a-8 proposal directly to the Company prior to
the due date.
 
Attached is evidence that I timely submitted my broker letter directly to the Company.
 
Sincerely,
                                                                                                                                    
Kenneth Steiner                                                                        
 
cc: John Chevedden 

 







      
          

     

               
                

    

                
                

                
        

                
          

                
                

                 
            

               
                

    

               
             

            
                

             
   

                 
        

               
                

                    
            

   
     

                

  









From: Kenneth Steiner
To: ShareholderProposals; ross.jeffries@bankofamerica.com; olmsted
Subject: #2 Rule 14 a-8 Proposal Counterpoint for Bank of America BAC Independent Board Chairman from Kenneth

Steiner
Date: Monday, January 17, 2022 12:14:48 AM

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

 
Kenneth Steiner

January 16, 2022

Office of Chief Counsel  
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 2 Rule 14a-8 Proposal
Bank of America Corporation (BAC)
Independent Board Chairman
Kenneth Steiner

Ladies and Gentlemen:

This is a counterpoint to the December 17, 2021 no-action request.

The November 6, 2021 deficiency letter may be defective. The company provided no
precedent that would purportedly show that a rule 14a-8 proposal is not entitled to a separate
deficiency notice.
 
I submitted my proposal directly to the company. It would seem that I should be entitled to a
separate deficiency notice focused exclusively on my proposal.
 
The November 6, 2021 deficiency letter does not separate out specifically what I purportedly
needed to do.
 
Sincerely,
                                                                                                                                    
Kenneth Steiner                                                                        
 
cc: John Chevedden
 
Ross Jeffries  
 



  

   

    
    

    
    

   

     
     

    
  

   

           

               
               

             

                
      

 

  
  

   
  



 
 

 

 
 

Ronald O. Mueller 
Direct: +1 202.955.8671 
Fax: +1 202.530.9569 
RMueller@gibsondunn.com 

  

 

January 19, 2022 

VIA E-MAIL 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: Bank of America Corporation 
Supplemental Letter Regarding Shareholder Proposals of John Chevedden/Kenneth 
Steiner 
Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

On December 17, 2021, we submitted a letter (the “No-Action Request”) on behalf of our 
client, Bank of America Corporation (the “Company”), to inform the staff of the Division 
of Corporation Finance (the “Staff”) of the Securities and Exchange Commission (the 
“Commission”) that the Company intends to omit from its proxy statement and form of 
proxy for its 2022 Annual Meeting of Shareholders (collectively, the “2022 Proxy 
Materials”) two shareholder proposals:  the first entitled “Management Pay Clawback 
Authorization” (the “First Proposal”) submitted directly by John Chevedden 
(“Chevedden”) and the second entitled “Independent Board Chairman” (the “Second 
Proposal” and, together with the First Proposal, the “Proposals”) submitted to the 
Company by Chevedden on behalf of Kenneth Steiner (“Steiner”).  The No-Action 
Request sets forth the basis for our view that the Proposals properly may be excluded from 
the 2022 Proxy Materials because Chevedden exceeded the one-proposal limitation of Rule 
14a-8(c). 

This supplemental letter responds to subsequent correspondence from Chevedden and 
Steiner.  

The Subsequent Correspondence. 

On January 2, 2022, Chevedden submitted a response to the No-Action Request (the 
“Response”), a copy of which is attached hereto as Exhibit S-1.  In the Response, 
Chevedden claims that Steiner is the “driving force” behind the Second Proposal and that 
the Company did not accept “an offer to meet with Steiner.” 
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On January 15, 2022, Steiner copied the Company on email correspondence to the Staff, a 
copy of which is attached hereto as Exhibit S-2, which Steiner states is “evidence that I 
submitted my rule 14a-8 proposal directly to the Company prior to the due date” and 
“evidence that I timely submitted my broker letter directly to the Company.”  On January 
17, 2022, Steiner copied the Company on email correspondence to the Staff, a copy of 
which is attached hereto as Exhibit S-3, raising concerns of a possible defect with the 
November 6, 2021 deficiency notice that was sent to both Chevedden and Steiner (the 
“Deficiency Notice,” attached to the No-Action Request as Exhibit E), which among other 
things stated that the Proposals violated the one-proposal limit of Rule 14a-8(c).  
Specifically, Steiner states, “It would seem that I should be entitled to a separate deficiency 
notice focused exclusively on my proposal.” 

Response and Analysis 

We continue to believe that the Proposals are excludable under Rule 14a-8(c) because 
Chevedden failed to cure the deficiency of submitting multiple proposals despite receiving 
timely notice from the Company of the one-proposal limitation in Rule 14a-8(c), and 
Chevedden’s misleading and inapposite statements in the Response offer no evidence to 
the contrary. 

Chevedden’s claim in the Response that the Company failed to accept an offer to meet 
with Steiner is misleading because Steiner never offered to meet with the Company.  As 
discussed in more detail in the No-Action Request, on October 26, 2021, the Company 
received an email from Steiner’s email address consisting of a letter authorizing 
Chevedden “to act on [Steiner’s] behalf regarding this Rule 14a-8 proposal, and/or 
modification of it, for the forthcoming shareholder meeting before, during and after the 
forthcoming shareholder meeting.”  See Exhibit C to the No-Action Request, attached for 
convenience as Exhibit S-4 to this letter.  Neither this email nor the materials attached to 
the email contained any offer to meet with the Company.  On November 10 and 
November 17, 2021, the Company received additional emails from Steiner’s email address. 
See Exhibit S-5 to this letter.  Like the first email, these emails did not include an offer to 
meet with the Company.  In short, contrary to Chevedden’s assertion in the Response, 
Steiner has never offered to meet with the Company. The Company would gladly meet 
with Steiner or Chevedden to discuss the Proposals; to date Chevedden has not responded 
to the Company’s request by email on January 3, 2022 to meet with him. 

Importantly, whether Steiner offered to meet with the Company has no bearing on the issue 
at hand.  As explained in the No-Action Request, it was Chevedden’s actions, not 
Steiner’s, that violates the one-proposal limitation in Rule 14a-8(c):  Chevedden submitted 
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the First Proposal and he then accepted appointment as Steiner’s representative for the 
Second Proposal and, exercising that authority, Chevedden submitted a revised version of 
the Second Proposal to the Company, which he has never withdrawn.  Through these 
actions, Chevedden has violated Rule 14a-8(c), under which “a shareholder-proponent will 
not be permitted to submit one proposal in his or her own name and simultaneously serve 
as a representative to submit a different proposal on another shareholder’s behalf for 
consideration at the same meeting.”  Exchange Act Release No. 34-89964 (Sept. 23, 2020) 
(the “Adopting Release”), at 58.  As such, contrary to the statement in Steiner’s January 17 
email, the Deficiency Notice (which, regardless, Steiner was copied on, received, and 
responded to with respect to his proof of share ownership) was properly addressed to 
Chevedden.  It is Chevedden’s failure to correct his violation of the one-proposal limitation 
in Rule 14a-8(c) by withdrawing one of the Proposals, despite receiving timely notice of 
the deficiency from the Company pursuant to Rule 14a-8(f) (and follow up correspondence 
providing Chevedden additional opportunities to cure), that provides the basis for 
exclusion of the Proposals.1 

As stated in the No-Action Request, we believe that the language of Rule 14a-8(c), the 
Commission’s rationale and statements leading to its adoption, and the Staff’s long-
standing interpretations of the “one-proposal” rule all demonstrate that the one-proposal 
rule is applicable in the present circumstance, and accordingly that the Proposals can be 
omitted.  

In the Adopting Release, the Commission explained the reason for the one-proposal rule:  

As the Commission explained when it adopted the one-proposal restriction in 1976, 
the submission of multiple proposals by a single proponent “constitute[s] an 
unreasonable exercise of the right to submit proposals at the expense of other 
shareholders” and also may “tend to obscure other material matters in the proxy 
statement of issuers, thereby reducing the effectiveness of such documents.” . . . 
We believe permitting representatives to submit multiple proposals for the same 
shareholders’ meeting can give rise to the same concerns about the expense and 
obscuring effect of including multiple proposals in the company’s proxy materials, 
thereby undermining the purpose of the one-proposal limit.  

The Commission has explained and defended its rationale for extending Rule 14a-8(c) to 
apply to representatives in its brief in Interfaith Center On Corporate Responsibility, 
                                                 
 1 Because the Second Proposal violated Rule 14a-8(c), there was no need for the Company to address the 

failure to satisfy the engagement provision of Rule 14a-8(b)(1)(iii).  
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James McRitchie, and As You Sow v. SEC, (D.DC. No. 1:21-cv-01620-RBW Nov. 19, 
2021) (the “Commission Brief”): 

The Commission reasonably concluded that this “reasoning applies equally to 
representatives who submit proposals on behalf of shareholders they represent.” Id. 
When a representative appears to be the driving force behind a proposal, the 
Commission explained, it may be that the proposal is “primarily of interest to the 
representative, with only an acquiescent interest by the shareholder.” Id. at 70,250. 
And because representatives are not covered by the one-proposal limit, a 
shareholder could circumvent the limit by submitting “one proposal personally and 
additional proposals as a representative” or “multiple proposals as a representative” 
on behalf of such acquiescent shareholders. 84 Fed. Reg. at 66,468.  

Commission Brief, at pages 37-38.  As stated in the Adopting Release, “When a 
representative speaks and acts for a shareholder, there may be a question as to whether the 
shareholder has a genuine and meaningful interest in the proposal, or whether the proposal 
is instead primarily of interest to the representative, with only an acquiescent interest by 
the shareholder.”  Instead of requiring companies or the Staff to make a factual 
determination of whether the shareholder or the representative is the true proponent of a 
proposal, the Commission reasonably extended Rule 14a-8(c) to apply equally to 
representatives.  

Once a person agrees to act as a representative, as Chevedden did when he sent the 
Company the revised Second Proposal, and speaks and acts for a shareholder, as 
Chevedden has done here, that person is, in the words of Rule 14a-8(c), “rely[ing] on the 
securities holdings of another person for the purpose of meeting the eligibility 
requirements” and therefore is prohibited from “submitting multiple proposals for a 
particular shareholders' meeting.”2 

                                                 
 2 As discussed in the No-Action Request, Chevedden did not simply assist Steiner with drafting the 

proposal, advising on steps in the submission process, and engaging with the company.  Instead, Steiner 
wholly turned all responsibility over to Chevedden as his proxy with respect to the proposal and gave 
Chevedden full authority “to act on [Steiner’s] behalf regarding this Rule 14a-8 proposal, and/or 
modification of it, for the forthcoming shareholder meeting before, during and after the forthcoming 
shareholder meeting.”  And Chevedden thereafter acted upon that authorization by submitting the 
revised version of the Second Proposal and engaging directly with the Company with respect to the 
Proposal (as he has continued to do to the present).  
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Moreover, as discussed in the No-Action Request, it would be inconsistent with the 
language of Rule 14a-8(c), the Commission’s rationale and statements leading to its 
adoption, and the Staff’s long-standing interpretations of the “one-proposal” rule3 (which 
the Commission can be presumed to have been familiar with)4, as well as impractical on an 
administrative level,5 to apply the one-proposal limit based on who transmits a proposal to 
the Company.  Indeed, the express language of Rule 14a-8(c) applies regardless of whether 
a shareholder or representative acts “directly or indirectly.”  If a shareholder authorizes two 
different representatives to each send a company different proposals for the same annual 
meeting, that shareholder would be treated as having submitted two proposals “indirectly,” 
in violation of Rule 14a-8(c).  In amending Rule 14a-8(c), “[t]he Commission reasonably 
concluded that this ‘reasoning applies equally to representatives,’” Commission Brief at 45, 
and accordingly the Commission amended that rule to apply to “[e]ach person” regardless 
of whether a shareholder or a representative, and regardless of whether acting “directly or 
indirectly.”6  A representative cannot rely on the indirect submission of a proposal to 
circumvent Rule 14a-8(c).  The focus of the language in Rule 14a-8(c) is on whether the 
representative is “rely[ing] on the securities holdings of another person for the purpose of 
meeting the eligibility requirements” in order to present multiple proposals at a shareholder 
meeting; not on the physical act of who sends the proposal to the company and an 

                                                 
 3 Consolidated Freightways, Inc. (Recon. avail. Feb. 23 1994); Jefferson Pilot Corp. (avail. Mar. 12, 

1992). 

 4 When an administrative agency changes its existing position, an agency must at least “display awareness 
that it is changing position” and “show that there are good reasons for the new policy.”  FCC v. Fox 
Television Stations, Inc., 556 U.S. 502, 515 (2009) (emphasis deleted).  In explaining its changed 
position, an agency must also be cognizant that longstanding policies may have “engendered serious 
reliance interests that must be taken into account.”  Ibid.; see also Smiley v. Citibank (South Dakota), 
N.A., 517 U.S. 735, 742. 

 5 As noted in the No-Action Request, in many cases it is impossible to know or demonstrate who actually 
transmitted a proposal to a company.  

 6 Indeed, the Commission recognized that representatives “typically,” but not always, act directly to send 
a proposal to a company, but the Commission was equally concerned about the situation when the  
representative speaks and acts for the shareholder after the initial submission. See Adopting Release at 39 
(“In practice, the representative typically submits the proposal to the company on the shareholder’s 
behalf along with necessary documentation . . . .  After the initial submission, the representative often 
speaks for and acts on the shareholder’s behalf in connection with the matter. When a representative 
speaks and acts for a shareholder, there may be a question as to whether the shareholder has a genuine 
and meaningful interest in the proposal, or whether the proposal is instead primarily of interest to the 
representative, with only an acquiescent interest by the shareholder.”  (emphasis added)). 
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artificially narrow interpretation of the term “submit” that ignores the Commission’s 
decision to apply the rule regardless of whether a person acts “directly or indirectly.”  

Regardless, as discussed in the No-Action Request, the Proposals that are the subject of the 
No-Action Request were both sent to the Company by Chevedden.  See Exhibit B and 
Exhibit D to the No-Action Request, attached as Exhibit S-6 hereto.  The Second Proposal, 
submitted by Chevedden, has not been withdrawn, notwithstanding Chevedden’s receiving 
notice pursuant to Rule 14a-8(f).  Even though Steiner on November 10, 2021 stated that 
Chevedden “is not representing me,” that statement was made only after Chevedden and 
Steiner received the deficiency notice stating that the Second Proposal violated the one-
proposal rule.  As discussed in the No-Action Letter, it is well established through the 
General Electric Co. and Alaska Air Group, Inc. precedents cited in the No-Action Letter 
that once notified of a two-proposal deficiency, proponents cannot cure the issue by 
attempting to recharacterize their status vis-à-vis the two proposals; the only means to cure 
is to withdraw one of the two proposals.   

Moreover, Chevedden has never withdrawn the Second Proposal that he sent to the 
Company as Steiner’s representative.7  In this respect, the situation differs from that 
considered in Baxter International Inc. (avail. Jan 12, 2021), where Chevedden withdrew 
the second proposal that had been submitted, so that the sole remaining issue was whether 
Steiner subsequently was acting as an alter ego for Chevedden.8  Here, after submitting his 
own proposal, Chevedden accepted appointment as Steiner’s representative and sent the 
Company the Second Proposal, and neither he nor Steiner have withdrawn that proposal.  
Having failed to respond to the Company’s deficiency notice under Rule 14a-8(f) (and to 
subsequent offers by the Company to allow Chevedden to withdraw the Second Proposal), 
Chevedden has failed to cure the Rule 14a-8(c) violation and therefore both Proposals are 
properly excludable under Rule 14a-8(c).    

                                                 
 7 As stated in the No-Action Request, on November 8, 2021, Chevedden sent three emails to the 

Company, the last of which was an email from Chevedden with the word “RECALL” in the email 
subject line and in the body of the email, consisting of a typed but unsigned message appearing over 
Mr. Steiner’s name, and a copy of the original version of the Second Proposal.  Chevedden’s 
November 8 email did not attach, address, or withdraw the Second Proposal that he sent to the Company 
as Steiner’s representative.  

 8 Similarly, in IQVIA Holdings Inc. (avail. Jan 12, 2021), the company sought to invoke Rule 14a-8(c) by 
claiming that Steiner and Chevedden were part of a “group” and that Steiner was “acting on behalf of, 
under the control of, or alter ego of” Chevedden.  
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Based upon the foregoing and the No-Action Request, we respectfully request that the 
Staff concur that it will take no action if the Company excludes the Proposals from its 
2022 Proxy Materials.  Correspondence regarding this letter should be sent to 
shareholderproposals@gibsondunn.com.  If we can be of any further assistance in this 
matter, please do not hesitate to call me at (202) 955-8671 or Ross E. Jeffries, Jr., the 
Company’s Corporate Secretary, at (980) 388-6878. 

Sincerely, 

Ronald O. Mueller 

Enclosures 

cc:  Ross E. Jeffries Jr., Bank of America Corporation 
John Chevedden 
Kenneth Steiner 

  



EXHIBIT S-1 

  



From: John Chevedden 
Date: Sunday, Jan 02, 2022, 10:49 PM
To: Office of Chief Counsel <shareholderproposals@SEC.GOV>
Cc: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Subject: #2 No Action Request Counterpoint `(BAC) [Sent To: ross.jeffries@bankofamerica.com]

Ladies and Gentlemen,
Please see the attached no action request counterpoint.

Sincerely,
John Chevedden 
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From: Kenneth Steiner  
Sent: Saturday, January 15, 2022 11:37 AM
To: Shareholderproposals@sec.gov; Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>; olmsted 

Subject: #1 Rule 14 a-8 Proposal Counterpoint for Bank of America (BAC) Independent Board 
Chairman from Kenneth Steiner [Sent To: ross.jeffries@bankofamerica.com]

Kenneth Steiner

January 15, 2022

Office of Chief Counsel  
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 1 Rule 14a-8 Proposal
Bank of America Corporation (BAC)
Independent Board Chairman
Kenneth Steiner

Ladies and Gentlemen:

This is a counterpoint to the December 17, 2021 no-action request.

Attached is evidence that I submitted my rule 14a-8 proposal directly to the Company 
prior to the due date.

Attached is evidence that I timely submitted my broker letter directly to the Company. 

Sincerely,

Kenneth Steiner 

cc: John Chevedden 







      
          

     

               
                

    

                
                

                
        

                
          

                
                

                 
            

               
                

    

               
             

            
                

             
   

                 
        

               
                

                    
            

   
     

                

  









EXHIBIT S-3 

  





EXHIBIT S-4

  



From: Kenneth Steiner 
Date: Tuesday, Oct 26, 2021, 7:34 PM
To: Ross Jeffries - Bank of America Corporate Secretary <bac_corporate_secretary@bofa.com>, Jeffries,
Ross E. - Legal <ross.jeffries@bofa.com>, ellen.perrrin@bankofamerica.com
<ellen.perrrin@bankofamerica.com>, kristin.gest@bofa.com <kristin.gest@bofa.com>,
gale.chang@bankofamerica.com <gale.chang@bankofamerica.com>
Subject: Rule 14a-8 proposal Bank of America (BAC) [Sent To: ross.jeffries@bankofamerica.com]

Dear Mr. Jeffries,

Please see the attached rule 14a-8 proposal to improve corporate governance and enhance long
term shareholder value at de minimis upfront cost, especially considering the substantial market
capitalization of the company.

If you confirm proposal receipt in the next day a broker letter can be promptly forwarded that will
save you from making a formal request.

Sincerely,

Kenneth Steiner



   
  

     
    

    
  
  
  
  
  

   

               
               

               
 

                   
               

     

               
                

                 
              

              
 

             
 

                   
                 
              

  

                
          

 

    
  

   
   
   



BAC Rule 14a-8 Proposal, October 25, 2021 
[This line and any line above it Not for publication.] 

Proposal 4 - Independent Board Chairman 

The shareholders request that the Board of Directors adopt as policy, and amend the governing 
documents as necessary, to require the Chair of the Board of Directors to be an independent 
member of the Board. 

This proposal topic won 52% support at Boeing and 54% support at Baxter International in 2020. 
Boeing then adopted this proposal topic in June 2020. The roles of Chairman and CEO are 
fundamentally different and should be held by 2 directors, a CEO and a Chairman who is 
completely independent of the CEO and our company. 

With the current CEO serving as Chair this means giving up a substantial check and balance 
safeguard that can only occur with an independent Board Chairman. 

A lead director is no substitute for an independent board chairman. A lead director cannot call a 
special shareholder meeting and cannot even call a special meeting of the board. A lead director 
can delegate most of his lead director duties to the CEO office and then simply rubber-stamp it. 
There is no way shareholders can be sure of what goes on. 

The lack of an independent Board Chairman is an unfortunate way to discourage new outside 
ideas and an unfortunate way to encourage the CEO to pursue pet projects that would not stand 
up to effective oversight. 

One sign that Bank of America management does not believe in real engagement with its 
shareholders is that BAC management gives its shareholders "help" to make sure shareholders 
vote the approved management way. BAC management routinely spends company money to 
publish a voting guide for dummies shortly before the annual meeting. What is the point of 
shareholder engagement if management is routinely stacking the deck in favor of the 
management approved way? 

This proposal topic won 30% Bank of America shareholder support in 2018 in spite of the 2018 
management edition of the voting guide for dummies. 

If an independent director is not available from inside or outside the company then a non
independent director from inside or outside the company, other than the CEO, can be named as 
Chairman for a term of 3 months to 6 months. This policy could be phased in when there is a 
contract renewal for our current CEO or for the next CEO transition. 

Please vote yes: 
Independent Board Chairman - Proposal 4 

[The line above Is for publication. Please assign the correct proposal number in the 2 places.] 
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From: Kenneth Steiner 
Date: Wednesday, Nov 17, 2021, 9:26 AM
To: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Subject: Broker letter for rule 14a-8 proposal from Kenneth Steiner for Bank of America ((BAC) [Sent To:
ross.jeffries@bankofamerica.com]

Dear Mr Jeffries,
Please see the attached broker letter below in the pdf

Please confirm receipt

Sincerely



EXHIBIT S-6 

  



From: John Chevedden  
Sent: Monday, October 25, 2021 3:58 PM
To: Ross Jeffries - Bank of America Corporate Secretary <bac corporate secretary@bofa.com>
Cc: Ellen Perrin <ellen.perrin@bankofamerica.com>; Gest, Kristen - Legal <kristen.gest@bofa.com>; Gale
Chang <gale.chang@bankofamerica.com>
Subject: Rule 14a-8 Proposal (BAC)``

Dear Mr. Jeffries, 

Please see the attached rule 14a-8 proposal to improve corporate
governance and enhance long-term shareholder value at de minimis up-
front cost – especially considering the substantial market capitalization of
the company.

If you confirm proposal receipt in the next day a broker letter can be
promptly forwarded that will save you from making a formal request.

Sincerely,
John Chevedden 





       
         

      

              
              

                   
              

               
                 

            

                
           

              

                
               
             

              
      

           
               

              
    

                
                 

            
                 
                

                 
                   
            

   
      

               





From: John Chevedden  
Sent: Sunday, October 31, 2021 11:23 PM
To: Ross Jeffries - Bank of America Corporate Secretary <bac_corporate_secretary@bofa.com> 
Cc: Ellen Perrin <ellen.perrin@bankofamerica.com>; Gest, Kristen - Legal <kristen.gest@bofa.com>; 
Gale Chang <gale.chang@bankofamerica.com>
Subject: Rule 14a-8 Proposal (BAC)`` REVISED

REVISED

Dear Mr. Jeffries, 

Please see the attached rule 14a-8 proposal to improve corporate 
governance and enhance long-term shareholder value at de minimis up-
front cost – especially considering the substantial market capitalization 
of the company.

Sincerely,
John Chevedden



           
          

     

               
                 

      

                 
         

            

                 
               

                 
             

                
            

                
                

                
        

                 
          

                 
                

                 
            

               
                 

    

               
             
           

                
               

     

                 
         

   
     

                



  

   

    
    
    

    
   

     
     

    
  

   

            

                
 

 
 
 

 
   

  





   
       

     
   

  

  
             

           
  





  

   

    
    

    
    

   

     
     

    
  

   

           

               
               

                 
 

                 
    

  

 
  

   

  



 
 

 

 
 

Ronald O. Mueller 
Direct: +1 202.955.8671 
Fax: +1 202.530.9569 
RMueller@gibsondunn.com 

  

February 10, 2022 

VIA E-MAIL 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: Bank of America Corporation 
Second Supplemental Letter Regarding Shareholder Proposals of John 
Chevedden/Kenneth Steiner 
Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

On December 17, 2021, we submitted a letter (the “No-Action Request”) on behalf of our 
client, Bank of America Corporation (the “Company”), to inform the staff of the Division of 
Corporation Finance (the “Staff”) of the Securities and Exchange Commission (the 
“Commission”) that the Company intends to omit from its proxy statement and form of 
proxy for its 2022 Annual Meeting of Shareholders (collectively, the “2022 Proxy 
Materials”) two shareholder proposals because John Chevedden (“Chevedden) acting 
directly and as Mr. Steiner’s representative exceeded the one-proposal limitation of Rule 
14a-8(c).  On January 19, 2022, we submitted a supplemental letter regarding two responses 
to the No-Action Request (the “First Supplemental Letter”).   

On February 8, 2022, Chevedden submitted his latest response to the No-Action Request, 
captioned “#6 Rule 14a-8 Proposal” (the “February 8 Response”), a copy of which is 
attached hereto as Exhibit S-1.  In the February 8 Response, Chevedden claims that Ross 
Jeffries, Deputy General Counsel and Corporate Secretary of the Company, telephoned 
Chevedden and discussed the Proposals. 

We have confirmed with Mr. Jeffries that, contrary to Chevedden’s assertion, the alleged 
telephone call did not occur and that at no time has Mr. Jeffries spoken with Chevedden or 
Mr. Steiner regarding the Proposals.  Chevedden’s latest claim is additionally confounding 
because Mr. Jeffries sent an email to Chevedden on January 3, 2022 which requested the 
opportunity to discuss the Proposals with Chevedden, which Chevedden never responded to.  
A copy of that email, which Chevedden included as part of his January 30 letter to the Staff 
captioned “#5 Rule 14a-8 Proposal”, is attached hereto as Exhibit S-2.  Notably, in that 
correspondence Chevedden dismisses Mr. Jeffries’ request for a call and does not allude to 
having held any conversations with the Company regarding the Proposals.  
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Regardless of the conversation that Chevedden now alleges to have occurred, the fact 
remains that the Company timely gave written notice of the two-proposal deficiency to 
Chevedden, and provided instructions on how he could correct the situation.  The burden 
was on Chevedden to respond in writing to cure the deficiency, and he failed to do so.  

Over the course of dealing surrounding Chevedden’s submission of the Proposals and 
subsequently, with six responses seeking to recharacterize (and now, distort) the facts, 
Chevedden demonstrates that he did not simply assist Mr. Steiner with “drafting the 
proposal, advising on steps in the submission process, and engaging with the company.”  
Exchange Act Release No. 34-89964 (Sept. 23, 2020) (the “Adopting Release”), at 59.  
Instead, each response and the collective responses demonstrate that Chevedden “appears to 
be the driving force behind a proposal.”  Interfaith Center On Corporate Responsibility, 
James McRitchie, and As You Sow v. SEC, at 37 (D.DC. No. 1:21-cv-01620-RBW Nov. 19, 
2021).  As stated in the Adopting Release, “When a representative speaks and acts for a 
shareholder, there may be a question as to whether the shareholder has a genuine and 
meaningful interest in the proposal, or whether the proposal is instead primarily of interest to 
the representative, with only an acquiescent interest by the shareholder.”  Adopting Release, 
at 39.  The recent amendments to Rule 14a-8(c) clearly apply to these facts.  

Based upon the foregoing, the No-Action Request and the First Supplemental Letter, we 
respectfully request that the Staff concur that it will take no action if the Company excludes 
the Proposals from its 2022 Proxy Materials.  Correspondence regarding this letter should be 
sent to shareholderproposals@gibsondunn.com.  If we can be of any further assistance in 
this matter, please do not hesitate to call me at (202) 955-8671 or Ross E. Jeffries, Jr., the 
Company’s Deputy General Counsel and Corporate Secretary, at (980) 388-6878. 

Sincerely, 

Ronald O. Mueller 

Enclosures 

cc:  Ross E. Jeffries Jr., Bank of America Corporation 
John Chevedden 
Kenneth Steiner 

  



EXHIBIT S-1 

  



From: John Chevedden  
Sent: Tuesday, February 8, 2022 10:36 AM
To: Office of Chief Counsel <shareholderproposals@SEC.GOV>
Cc: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Subject: #6 No Action Request Counterpoint `(BAC) [Sent To: ross.jeffries@bankofamerica.com]

Ladies and Gentlemen,
Please see the attached no action request counterpoint.

Sincerely,
John Chevedden 

PII



  

   

    
    

    
    

   

     
     

    
  

   

           

               
               

                 
 

                 
    

  

 
  

   

  



EXHIBIT S-2 

  



From: John Chevedden 
Date: Sunday, Jan 30, 2022, 9:35 PM
To: Office of Chief Counsel <shareholderproposals@SEC.GOV>
Cc: Jeffries, Ross E. - Legal <ross.jeffries@bofa.com>
Subject: #5 No Action Request Counterpoint `(BAC) [Sent To: ross.jeffries@bankofamerica.com]

Ladies and Gentlemen,
Please see the attached no action request counterpoint.

Sincerely,
John Chevedden 

PII





From: Kenneth Steiner
To: ShareholderProposals; ross.jeffries@bankofamerica.com; olmsted
Subject: #3 Rule 14 a-8 Counterpoint to no-action request from Bank of America (BAC) Independent Board Chairman

proposal from Kenneth Steiner
Date: Thursday, February 10, 2022 9:40:12 PM

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

 
Kenneth Steiner

February 10, 2022

Office of Chief Counsel  
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 3 Rule 14a-8 Proposal
Bank of America Corporation (BAC)
Independent Board Chairman
Kenneth Steiner

Ladies and Gentlemen:

This is a counterpoint to the December 17, 2021 no-action request.

The management February 10, 2022 letter talks about a shareholder having a meaningful
interest in a proposal topic.
 
For example I sponsored 10 Independent Board Chairman proposals during the random year
of 2015:
 
IMKTA  JNJ  AXP  PFE  ABT  BAX  MHFI  JPM  WEN  LDOS
 
I could also produce a list of companies where I sponsored the Independent Board Chairman
proposal for each year sine 2015.
 
Sincerely,
                                                                                                                                    
Kenneth Steiner                                                                        
 
cc: John Chevedden
 
Ross Jeffries  
 



  

   

    
    

    
    

   

     
     

    
  

   

           

             
            

                 
           

                
       

                
    

 
  

   

  



From: Kenneth Steiner
To: ShareholderProposals; ross.jeffries@bankofamerica.com; olmsted
Subject: #4 Counterpoint for Bank of America no action request for Independent Board Chairman proposal from Kenneth

Steiner
Date: Monday, February 21, 2022 3:55:02 PM

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

 

Kenneth Steiner
 
February 10, 2022

Office of Chief Counsel  
Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE
Washington, DC 20549

# 4 Rule 14a-8 Proposal
Bank of America Corporation (BAC)
Independent Board Chairman
Kenneth Steiner

Ladies and Gentlemen:

This is a counterpoint to the December 17, 2021 no-action request.
In regard to the management deficiency letters addressed solely to Mr. Chevedden, these
letters should have told me specifically what I needed to do to cure deficiencies, if any, in the
event that the Staff did not concur with the management hypothesis that I was not the sponsor
of my proposal.

Management was overwhelmingly focused on its hypothesis in order to distract me from
curing deficiencies, if any, in the event that the Staff did not concur with the management
hypothesis.

Management could have told me that, although it was the management hypothesis that I was
not the sponsor or my proposal, the final outcome would rest on the Staff decision in the no
action process. Management could have told me that since the new rule has just gone into
effect there are no precedents to rely on.

  
Sincerely,
                                                                                                                                    
Kenneth Steiner                                                                        
 
cc: John Chevedden
 



Ross Jeffries 
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