
 
        February 7, 2022 
  
Frances Mi 
Paul, Weiss, Rifkind, Wharton & Garrison LLP 
 
Re: Etsy, Inc. (the “Company”) 

Incoming letter dated February 7, 2022 
 
Dear Ms. Mi: 
 

This letter is in regard to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by the New York City Carpenters 
Pension Fund (the “Proponent”) for inclusion in the Company’s proxy materials for its 
upcoming annual meeting of security holders.  Your letter indicates that the Proponent 
has withdrawn the Proposal and that the Company therefore withdraws its January 31, 
2022 request for a no-action letter from the Division.  Because the matter is now moot, 
we will have no further comment.  
 

Copies of all of the correspondence related to this matter will be made available 
on our website at https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-
action.  
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Edward J. Durkin 

United Brotherhood of Carpenters  
and Joiners of America 

https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-action
https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-action
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IPL#SDXOZHLVV�FRP�

-DQXDU\�����������

9,$�(0$,/��VKDUHKROGHUSURSRVDOV#VHF�JRY��
�
2IILFH�RI�&KLHI�&RXQVHO�
'LYLVLRQ�RI�&RUSRUDWLRQ�)LQDQFH�
8�6��6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ�
����)�6WUHHW��1�(��
:DVKLQJWRQ��'�&��������

5H�� (WV\��,QF���
6WRFNKROGHU�3URSRVDO�RI�1HZ�<RUN�&LW\�&DUSHQWHUV�3HQVLRQ�)XQG�
�

/DGLHV�DQG�*HQWOHPHQ��

:H�DUH�ZULWLQJ�RQ�EHKDOI�RI�RXU�FOLHQW��(WV\��,QF���D�'HODZDUH�FRUSRUDWLRQ��³(WV\´�
RU�WKH�³&RPSDQ\´���SXUVXDQW�WR�5XOH���D���M��XQGHU�WKH�6HFXULWLHV�([FKDQJH�$FW�RI�������
DV�DPHQGHG��WKH�³([FKDQJH�$FW´���WR�QRWLI\�WKH�VWDII�RI�WKH�'LYLVLRQ�RI�&RUSRUDWLRQ�
)LQDQFH��WKH�³6WDII´��RI�WKH�6HFXULWLHV�DQG�([FKDQJH�&RPPLVVLRQ��WKH�³&RPPLVVLRQ´��RI�
WKH�&RPSDQ\¶V�LQWHQWLRQ�WR�H[FOXGH�IURP�WKH�SUR[\�PDWHULDOV�WR�EH�GLVWULEXWHG�E\�WKH�
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&RPSDQ\�LQ�FRQQHFWLRQ�ZLWK�LWV������DQQXDO�PHHWLQJ�RI�VWRFNKROGHUV��WKH�³3UR[\�
0DWHULDOV´���WKH�VWRFNKROGHU�SURSRVDO��WKH�³3URSRVDO´��DQG�VXSSRUWLQJ�VWDWHPHQW��WKH�
³6XSSRUWLQJ�6WDWHPHQW´��VXEPLWWHG�E\�WKH�1HZ�<RUN�&LW\�&DUSHQWHUV�3HQVLRQ�)XQG��WKH�
³3URSRQHQW´���E\�D�OHWWHU�GDWHG�'HFHPEHU�����������

,Q�DFFRUGDQFH�ZLWK�6HFWLRQ�&�RI�6WDII�/HJDO�%XOOHWLQ�1R����'��1RY�����������
�³6/%���'´���ZH�DUH�HPDLOLQJ�WKLV�OHWWHU�DQG�LWV�DWWDFKPHQWV�WR�WKH�6WDII�DW�
VKDUHKROGHUSURSRVDOV#VHF�JRY���,Q�DFFRUGDQFH�ZLWK�5XOH���D���M���ZH�DUH�VLPXOWDQHRXVO\�
VHQGLQJ�D�FRS\�RI�WKLV�OHWWHU�DQG�LWV�DWWDFKPHQWV�WR�WKH�3URSRQHQW�DV�QRWLFH�RI�WKH�
&RPSDQ\¶V�LQWHQW�WR�H[FOXGH�WKH�3URSRVDO�IURP�WKH�3UR[\�0DWHULDOV���3XUVXDQW�WR�5XOH�
��D���M���WKLV�OHWWHU�LV�EHLQJ�ILOHG�ZLWK�WKH�&RPPLVVLRQ�QR�ODWHU�WKDQ����FDOHQGDU�GD\V�
EHIRUH�WKH�GDWH�WKDW�WKH�&RPSDQ\�LQWHQGV�WR�ILOH�LWV�GHILQLWLYH�3UR[\�6WDWHPHQW�ZLWK�WKH�
&RPPLVVLRQ��

5XOH���D���N��RI�WKH�([FKDQJH�$FW�DQG�6HFWLRQ�(�RI�6/%���'�SURYLGH�WKDW�D�
VWRFNKROGHU�SURSRQHQW�LV�UHTXLUHG�WR�VHQG�FRPSDQLHV�D�FRS\�RI�DQ\�FRUUHVSRQGHQFH�WKDW�
WKH�VWRFNKROGHU�SURSRQHQW�HOHFWV�WR�VXEPLW�WR�WKH�&RPPLVVLRQ�RU�WKH�6WDII���$FFRUGLQJO\��
ZH�DUH�WDNLQJ�WKLV�RSSRUWXQLW\�WR�UHPLQG�WKH�3URSRQHQW�WKDW�LI�WKH�3URSRQHQW�VXEPLWV�
FRUUHVSRQGHQFH�WR�WKH�&RPPLVVLRQ�RU�WKH�6WDII�ZLWK�UHVSHFW�WR�WKH�3URSRVDO��D�FRS\�RI�
WKDW�FRUUHVSRQGHQFH�VKRXOG�FRQFXUUHQWO\�EH�IXUQLVKHG�WR�WKH�XQGHUVLJQHG�RQ�EHKDOI�RI�WKH�
&RPSDQ\��

,�� 7KH�3URSRVDO�

7KH�3URSRVDO�DQG�WKH�6XSSRUWLQJ�6WDWHPHQW�DUH�DWWDFKHG�KHUHWR�DV�([KLELW�$���7KH�
3URSRVDO�VWDWHV��
�

5(62/9('��7KDW�WKH�VKDUHKROGHUV�RI�(WV\��,QF��UHTXHVW�WKDW�WKH�%RDUG�
LQLWLDWH�WKH�DSSURSULDWH�JRYHUQDQFH�SURFHVV�WR�PRGLI\�LWV�FODVVLILHG�ERDUG�
VWUXFWXUH�RI�WKUHH�FODVVHV�ZLWK�WKUHH�\HDU�WHUPV�WR�DGG�D�FROODSVLQJ�VWDJJHU�
IHDWXUH��7KH�FROODSVLQJ�VWDJJHU�IHDWXUH�DPHQGPHQW�VKRXOG�SURYLGH�WKDW�
ZKHQ�D�GLUHFWRU�LQ�D�FODVV�IDLOV�WR�ZLQ�UH�HOHFWLRQ�EXW�FRQWLQXHV�WR�VHUYH�RQ�
WKH�%RDUG�DV�D�³KROGRYHU´�GLUHFWRU��WKHQ�DOO�GLUHFWRUV�LQ�WKH�³KROGRYHU´�
GLUHFWRU¶V�FODVV�PXVW�VWDQG�IRU�UH�HOHFWLRQ�DW�WKH�QH[W�DQQXDO�PHHWLQJ�RI�
VKDUHKROGHUV�DORQJ�ZLWK�WKRVH�GLUHFWRU�QRPLQHHV�LQ�WKH�FODVV�VFKHGXOHG�WR�
VWDQG�IRU�HOHFWLRQ�DW�WKDW�PHHWLQJ��

,,�� %DVHV�IRU�([FOXVLRQ�

,Q�DFFRUGDQFH�ZLWK�5XOH���D���RI�WKH�([FKDQJH�$FW��ZH�KHUHE\�UHVSHFWIXOO\�
UHTXHVW�WKDW�WKH�6WDII�FRQFXU�LQ�RXU�YLHZ�WKDW�WKH�3URSRVDO�DQG�WKH�6XSSRUWLQJ�6WDWHPHQW�
PD\�SURSHUO\�EH�H[FOXGHG�IURP�WKH�3UR[\�0DWHULDOV�IRU�WKH�IROORZLQJ�UHDVRQV��

භ� SXUVXDQW�WR�5XOH���D���L�����RI�WKH�([FKDQJH�$FW��EHFDXVH�WKH�3URSRVDO�ZRXOG��LI�
LPSOHPHQWHG��FDXVH�WKH�&RPSDQ\�WR�YLRODWH�DSSOLFDEOH�VWDWH�ODZ��LQFOXGLQJ�WKH�
'HODZDUH�*HQHUDO�&RUSRUDWLRQ�/DZ���

PAUL, WEISS, R I FK I ND, WHARTON & GARR I SON LLP 
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භ� SXUVXDQW�WR�5XOH���D���L�����RI�WKH�([FKDQJH�$FW��EHFDXVH�WKH�&RPSDQ\�ODFNV�WKH�
SRZHU�RU�DXWKRULW\�WR�LPSOHPHQW�WKH�3URSRVDO���

භ� SXUVXDQW�WR�5XOH���D���L�����LL��RI�WKH�([FKDQJH�$FW��EHFDXVH�WKH�3URSRVDO��LI�
LPSOHPHQWHG��ZRXOG�UHPRYH�D�GLUHFWRU�IURP�RIILFH�EHIRUH�KLV�RU�KHU�WHUP�H[SLUHG��
DQG��

භ� SXUVXDQW�WR�5XOH���D���L�����RI�WKH�([FKDQJH�$FW��EHFDXVH�WKH�3URSRVDO�LV�
PDWHULDOO\�IDOVH�RU�PLVOHDGLQJ�DQG�FRQWUDU\�WR�5XOH���D����

,,,�� %DFNJURXQG�

3XUVXDQW�WR�$UWLFOH�9��6HFWLRQV�&�DQG�'�RI�WKH�&RPSDQ\¶V�$PHQGHG�DQG�5HVWDWHG�
&HUWLILFDWH�RI�,QFRUSRUDWLRQ��WKH�³&HUWLILFDWH´���WKH�&RPSDQ\¶V�ERDUG�RI�GLUHFWRUV��WKH�
³%RDUG´��LV�GLYLGHG�LQWR�WKUHH�FODVVHV��ZLWK�HDFK�GLUHFWRU�WR�VHUYH�XSRQ�HOHFWLRQ�IRU�D�
WKUHH�\HDU�WHUP���$UWLFOH�9��6HFWLRQV�&�DQG�'��WKH�³&ODVVLILHG�%RDUG�&HUWLILFDWH�
3URYLVLRQV´��VSHFLILFDOO\�SURYLGH�DV�IROORZV��HPSKDVLV�DGGHG���

&���&ODVVHV�RI�'LUHFWRUV��6XEMHFW�WR�WKH�VSHFLDO�ULJKWV�RI�KROGHUV�RI�
DQ\�VHULHV�RI�3UHIHUUHG�6WRFN�WR�HOHFW�GLUHFWRUV��WKH�%RDUG�shall be divided 
into three classes, as nearly equal in number as possible��GHVLJQDWHG�&ODVV�
,��&ODVV�,,�DQG�&ODVV�,,,��7KH�%RDUG�LV�DXWKRUL]HG�WR�DVVLJQ�PHPEHUV�RI�WKH�
%RDUG�DOUHDG\�LQ�RIILFH�WR�&ODVV�,��&ODVV�,,�RU�&ODVV�,,,�DW�WKH�WLPH�VXFK�
FODVVLILFDWLRQ�EHFRPHV�HIIHFWLYH��

'���7HUPV�RI�2IILFH��6XEMHFW�WR�WKH�VSHFLDO�ULJKWV�RI�KROGHUV�RI�DQ\�
VHULHV�RI�3UHIHUUHG�6WRFN�WR�HOHFW�GLUHFWRUV��each director shall serve for a 
term ending on the date of the third annual meeting of stockholders 
following the annual meeting of stockholders at which such director was 
elected� SURYLGHG�WKDW�HDFK�GLUHFWRU�LQLWLDOO\�DVVLJQHG�WR�&ODVV�,�VKDOO�VHUYH�
IRU�D�WHUP�H[SLULQJ�DW�WKH�&RUSRUDWLRQ¶V�ILUVW�DQQXDO�PHHWLQJ�RI�
VWRFNKROGHUV�KHOG�DIWHU�WKH�HIIHFWLYHQHVV�RI�WKLV�&HUWLILFDWH�RI�
,QFRUSRUDWLRQ��HDFK�GLUHFWRU�LQLWLDOO\�DVVLJQHG�WR�&ODVV�,,�VKDOO�VHUYH�IRU�D�
WHUP�H[SLULQJ�DW�WKH�&RUSRUDWLRQ¶V�VHFRQG�DQQXDO�PHHWLQJ�RI�VWRFNKROGHUV�
KHOG�DIWHU�WKH�HIIHFWLYHQHVV�RI�WKLV�&HUWLILFDWH�RI�,QFRUSRUDWLRQ��DQG�HDFK�
GLUHFWRU�LQLWLDOO\�DVVLJQHG�WR�&ODVV�,,,�VKDOO�VHUYH�IRU�D�WHUP�H[SLULQJ�DW�WKH�
&RUSRUDWLRQ¶V�WKLUG�DQQXDO�PHHWLQJ�RI�VWRFNKROGHUV�KHOG�DIWHU�WKH�
HIIHFWLYHQHVV�RI�WKLV�&HUWLILFDWH�RI�,QFRUSRUDWLRQ��SURYLGHG�IXUWKHU��WKDW�WKH�
WHUP�RI�HDFK�GLUHFWRU�VKDOO�FRQWLQXH�XQWLO�WKH�HOHFWLRQ�DQG�TXDOLILFDWLRQ�RI�
KLV�RU�KHU�VXFFHVVRU�DQG�EH�VXEMHFW�WR�KLV�RU�KHU�HDUOLHU�GHDWK��
GLVTXDOLILFDWLRQ��UHVLJQDWLRQ�RU�UHPRYDO��

7KH�&ODVVLILHG�%RDUG�&HUWLILFDWH�3URYLVLRQV�DUH�DOVR�UHIOHFWHG�LQ�$UWLFOH�,,��6HFWLRQ�����RI�
WKH�E\ODZV�RI�WKH�&RPSDQ\��WKH�³%\ODZV´���ZKLFK�SURYLGHV��LQ�UHOHYDQW�SDUW��

6HFWLRQ�������1XPEHU��(OHFWLRQ�DQG�4XDOLILFDWLRQ���>«@�6XEMHFW�WR�WKH�
VSHFLDO�ULJKWV�RI�KROGHUV�RI�DQ\�VHULHV�RI�3UHIHUUHG�6WRFN�WR�HOHFW�GLUHFWRUV�

PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP 
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DQG�DV�SURYLGHG�LQ�(WV\¶V�&HUWLILFDWH�RI�,QFRUSRUDWLRQ��WKH�%RDUG�LV�GLYLGHG�
LQWR�WKUHH�FODVVHV��GHVLJQDWHG��&ODVV�,��&ODVV�,,�DQG�&ODVV�,,,��,I�WKH�QXPEHU�
RI�GLUHFWRUV�LV�FKDQJHG��DQ\�LQFUHDVH�RU�GHFUHDVH�ZLOO�EH�DSSRUWLRQHG�
DPRQJ�WKH�FODVVHV�VR�DV�WR�PDLQWDLQ�WKH�QXPEHU�RI�GLUHFWRUV�LQ�HDFK�FODVV�
DV�QHDUO\�HTXDO�DV�SRVVLEOH��

,9�� $QDO\VLV�
�
$�� 7KH�3URSRVDO�PD\�EH�H[FOXGHG�SXUVXDQW�WR�5XOH���D���L�����EHFDXVH�WKH�

3URSRVDO�ZRXOG��LI�LPSOHPHQWHG��FDXVH�WKH�&RPSDQ\�WR�YLRODWH�'HODZDUH�
ODZ��

5XOH���D���L�����SHUPLWV�D�FRPSDQ\�WR�H[FOXGH�D�VWRFNKROGHU�SURSRVDO�IURP�LWV�
SUR[\�PDWHULDOV�³LI�WKH�SURSRVDO�ZRXOG��LI�LPSOHPHQWHG��FDXVH�WKH�FRPSDQ\�WR�YLRODWH�DQ\�
VWDWH��IHGHUDO��RU�IRUHLJQ�ODZ�WR�ZKLFK�LW�LV�VXEMHFW�´��$V�QRWHG�DERYH��WKH�&RPSDQ\�LV�
LQFRUSRUDWHG�LQ�'HODZDUH�DQG��DFFRUGLQJO\��LV�VXEMHFW�WR��DQG�JRYHUQHG�E\��WKH�'HODZDUH�
*HQHUDO�&RUSRUDWLRQ�/DZ��WKH�³'*&/´����$V�VXPPDUL]HG�EHORZ�DQG�EDVHG�RQ�WKH�
RSLQLRQ�RI�WKH�&RPSDQ\¶V�'HODZDUH�FRXQVHO��0RUULV��1LFKROV��$UVKW�	�7XQQHOO�//3��WKH�
³'HODZDUH�/DZ�2SLQLRQ´���DWWDFKHG�KHUHWR�DV�([KLELW�%��WKH�&RPSDQ\�EHOLHYHV�
LPSOHPHQWDWLRQ�RI�WKH�3URSRVDO�ZRXOG�FDXVH�WKH�&RPSDQ\�WR�YLRODWH�WKH�'*&/�DV�
IROORZV��

භ� 7KH�3URSRVDO�ZRXOG�YLRODWH�6HFWLRQ�����G��RI�WKH�'*&/�EHFDXVH�WKLV�VHFWLRQ�
PDQGDWHV�WKDW��L��ZKHQ�D�ERDUG�LV�GLYLGHG�LQWR�WKUHH�FODVVHV��GLUHFWRUV�PXVW�EH�
HOHFWHG�WR�IXOO�WKUHH�\HDU�WHUPV��QRW�RQH�\HDU�WHUPV�DV�WKH�3URSRVDO�ZRXOG�UHTXLUH�
LI�WKHUH�LV�D�KROGRYHU�GLUHFWRU���DQG��LL��GLUHFWRUV�JHQHUDOO\�HOHFWHG�E\�WKH�YRWLQJ�
VWRFNKROGHUV�DW�ODUJH��KHUH��WKH�GLUHFWRUV�HOHFWHG�E\�WKH�KROGHUV�RI�FRPPRQ�VWRFN��
PXVW�DOO�EH�HOHFWHG�WR�WHUPV�RI�HTXDO�OHQJWK��WKDW�LV��HTXDO�WHUPV�RI�WKUHH�\HDUV��DQG�
QRW�YDU\LQJ�WHUPV�RI�RQH�RU�WKUHH�\HDUV�DV�WKH�3URSRVDO�ZRXOG�UHTXLUH�LI�WKHUH�LV�D�
KROGRYHU�GLUHFWRU���

�
භ� 7KH�3URSRVDO�ZRXOG�DOVR�YLRODWH�6HFWLRQ�����E��RI�WKH�'*&/�EHFDXVH�WKH�VHFWLRQ�

PDQGDWHV�WKDW�RQFH�D�GLUHFWRU�LV�VXFFHVVIXOO\�HOHFWHG�WR�D�WKUHH�\HDU�WHUP��D�
GLUHFWRU�LV�HQWLWOHG�WR�VHUYH�WKH�HQWLUHW\�RI�KLV�RU�KHU�WKUHH�\HDU�WHUP��XQOHVV�WKH�

�
��� :H�QRWH�WKDW��XQGHU�WKH�%\ODZV��GLUHFWRUV�DUH�HOHFWHG�E\�SOXUDOLW\�YRWH���See�WKH�%\ODZV��$UWLFOH�,��

6HFWLRQ�������8QGHU�D�SOXUDOLW\�YRWLQJ�VWDQGDUG��WKH�QRPLQHH�ZKR�UHFHLYHV�WKH�KLJKHVW�QXPEHU�RI�YRWHV�
IRU�D�GLUHFWRUVKLS�LV�YDOLGO\�HOHFWHG��HYHQ�LI�WKRVH�YRWHV�DUH�OHVV�WKDQ�D�PDMRULW\�RI�WKH�VKDUHV�HQWLWOHG�WR�
YRWH��PHDQLQJ�D�VLQJOH�YRWH�LV�VXIILFLHQW�WR�HOHFW�LQ�DQ�XQFRQWHVWHG�HOHFWLRQ���$FFRUGLQJO\��WKH�
FLUFXPVWDQFHV�LQ�ZKLFK�DQ�LQFXPEHQW�GLUHFWRU�FRXOG�³IDLO>@�WR�ZLQ�UH�HOHFWLRQ�EXW�FRQWLQXH>@�WR�VHUYH�
RQ�WKH�%RDUG�DV�D�µKROGRYHU¶�GLUHFWRU´�DUH�D�QXOO�VHW���2QO\�LI�QR�YRWHV�ZHUH�FDVW�LQ�IDYRU�RI�WKH�
GLUHFWRU¶V�UH�HOHFWLRQ�FRXOG�KH�RU�VKH�IDLO�WR�EH�HOHFWHG�EXW�UHPDLQ�LQ�RIILFH�DV�D�³KROGRYHU´�GLUHFWRU���
7KH�%RDUG�KDV�DGRSWHG�D�UHVLJQDWLRQ�SROLF\��SXUVXDQW�WR�ZKLFK�GLUHFWRUV��ZKR�KDYH�EHHQ�HOHFWHG�E\�
SOXUDOLW\�YRWH��DUH�H[SHFWHG�WR�RIIHU�WKHLU�UHVLJQDWLRQ�LI�WKH\�UHFHLYH�PRUH�YRWHV�³ZLWKKHOG´�WKDQ�³IRU´�
IRU�WKHLU�HOHFWLRQ��EXW�WKLV�SROLF\�ZRXOG�UHVXOW�RQO\�LQ�D�GLUHFWRU�UHVLJQLQJ�IURP�D�WKUHH�\HDU�WHUP�WR�
ZKLFK�KH�RU�VKH�KDV�EHHQ�GXO\�HOHFWHG�XQGHU�WKH�SOXUDOLW\�YRWLQJ�VWDQGDUG���7KLV�UHVLJQDWLRQ�SROLF\�DOVR�
GRHV�QRW�UHVXOW�LQ�³KROGRYHU´�GLUHFWRUV���([FHSW�LQ�6HFWLRQ�'�EHORZ��LQ�WKLV�OHWWHU��ZH�DGGUHVV�WKH�
3URSRVDO�RQ�WKH�EDVLV�RI�LWV�WHUPV��DQG�DFFHSW�WKH�WKHRUHWLFDO�SRVVLELOLW\�WKDW�D�GLUHFWRU�RI�WKH�&RPSDQ\�
FRXOG�EH�D�³KROGRYHU´�GLUHFWRU��KRZHYHU�XQOLNHO\�WKDW�SRVVLELOLW\�PLJKW�EH��
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GLUHFWRU¶V�VXFFHVVRU�LV�HOHFWHG�DQG�TXDOLILHG��WKH�GLUHFWRU�UHVLJQV��WKH�GLUHFWRU�LV�
H[SUHVVO\�UHPRYHG�E\�VWRFNKROGHUV�RU�WKH�GLUHFWRU�LV�GLVTXDOLILHG�IURP�FRQWLQXLQJ�
WR�KROG�RIILFH�IRU�IDLOXUH�WR�VDWLVI\�D�GLUHFWRU�TXDOLILFDWLRQ�SURYLVLRQ�DGRSWHG�
EHIRUH�WKH�GLUHFWRU¶V�HOHFWLRQ���$�GXO\�HOHFWHG�GLUHFWRU�FDQQRW�EH�SUHPDWXUHO\�
WHUPLQDWHG�E\�UHDVRQ�RI�WKH�IDLOHG�UH�HOHFWLRQ�RI�D�KROGRYHU�GLUHFWRU�DV�WKH�
3URSRVDO�ZRXOG�UHTXLUH����
�

$FFRUGLQJO\��WKH�&RPSDQ\�UHVSHFWIXOO\�VXEPLWV�WKDW�LW�FDQ�SURSHUO\�H[FOXGH�WKH�3URSRVDO�
IURP�LWV�3UR[\�0DWHULDOV�XQGHU�5XOH���D���L������

7KH�3URSRVDO�ZRXOG�YLRODWH�6HFWLRQ�����G��RI�WKH�'*&/�LI�LW�ZHUH�LPSOHPHQWHG���
6HFWLRQ�����G��VWDWHV�LQ�UHOHYDQW�SDUW�DV�IROORZV��HPSKDVLV�DGGHG���

6HFWLRQ������%RDUG�RI�GLUHFWRUV��SRZHUV��QXPEHU��TXDOLILFDWLRQV��
WHUPV�DQG�TXRUXP��FRPPLWWHHV��FODVVHV�RI�GLUHFWRUV��QRQVWRFN�
FRUSRUDWLRQV��UHOLDQFH�XSRQ�ERRNV��DFWLRQ�ZLWKRXW�PHHWLQJ��UHPRYDO��

>«@�

�G��7KH�GLUHFWRUV�RI�DQ\�FRUSRUDWLRQ�RUJDQL]HG�XQGHU�WKLV�FKDSWHU�PD\��E\�
WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�RU�E\�DQ�LQLWLDO�E\ODZ��RU�E\�D�E\ODZ�
DGRSWHG�E\�D�YRWH�RI�WKH�VWRFNKROGHUV��EH�GLYLGHG�LQWR������RU���FODVVHV��WKH�
WHUP�RI�RIILFH�RI�WKRVH�RI�WKH�ILUVW�FODVV�WR�H[SLUH�DW�WKH�ILUVW�DQQXDO�
PHHWLQJ�KHOG�DIWHU�VXFK�FODVVLILFDWLRQ�EHFRPHV�HIIHFWLYH��RI�WKH�VHFRQG�
FODVV���\HDU�WKHUHDIWHU��RI�WKH�WKLUG�FODVV���\HDUV�WKHUHDIWHU��DQG�at each 
annual election held after such classification becomes effective, directors 
shall be chosen for a full term, DV�WKH�FDVH�PD\�EH��WR�VXFFHHG�WKRVH�ZKRVH 
WHUPV�H[SLUH��7KH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�RU�E\ODZ�SURYLVLRQ�GLYLGLQJ�
WKH�GLUHFWRUV�LQWR�FODVVHV�PD\�DXWKRUL]H�WKH�ERDUG�RI�GLUHFWRUV�WR�DVVLJQ�
PHPEHUV�RI�WKH�ERDUG�DOUHDG\�LQ�RIILFH�WR�VXFK�FODVVHV�DW�WKH�WLPH�VXFK�
FODVVLILFDWLRQ�EHFRPHV�HIIHFWLYH��7KH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�PD\�
FRQIHU�XSRQ�KROGHUV�RI�DQ\�FODVV�RU�VHULHV�RI�VWRFN�WKH�ULJKW�WR�HOHFW���RU�
PRUH�GLUHFWRUV�ZKR�VKDOO�VHUYH�IRU�such term��DQG�KDYH�VXFK�YRWLQJ�SRZHUV�
DV�VKDOO�EH�VWDWHG�LQ�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ��7KH�WHUPV�RI�RIILFH�
DQG�YRWLQJ�SRZHUV�RI�WKH�GLUHFWRUV�HOHFWHG�VHSDUDWHO\�E\�WKH�KROGHUV�RI�DQ\�
FODVV�RU�VHULHV�RI�VWRFN�PD\�EH�JUHDWHU�WKDQ�RU�OHVV�WKDQ�WKRVH�RI�DQ\�RWKHU�
GLUHFWRU�RU�FODVV�RI�GLUHFWRUV��,Q�DGGLWLRQ��WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�
PD\�FRQIHU�XSRQ���RU�PRUH�GLUHFWRUV��ZKHWKHU�RU�QRW�HOHFWHG�VHSDUDWHO\�E\�
WKH�KROGHUV�RI�DQ\�FODVV�RU�VHULHV�RI�VWRFN��YRWLQJ�SRZHUV�JUHDWHU�WKDQ�RU�
OHVV�WKDQ�WKRVH�RI�RWKHU�GLUHFWRUV��$Q\�VXFK�SURYLVLRQ�FRQIHUULQJ�JUHDWHU�RU�
OHVVHU�YRWLQJ�SRZHU�VKDOO�DSSO\�WR�YRWLQJ�LQ�DQ\�FRPPLWWHH��XQOHVV�
RWKHUZLVH�SURYLGHG�LQ�WKH�FHUWLILFDWH�RI�LQFRUSRUDWLRQ�RU�E\ODZV��,I�WKH�
FHUWLILFDWH�RI�LQFRUSRUDWLRQ�SURYLGHV�WKDW���RU�PRUH�GLUHFWRUV�VKDOO�KDYH�
PRUH�RU�OHVV�WKDQ���YRWH�SHU�GLUHFWRU�RQ�DQ\�PDWWHU��HYHU\�UHIHUHQFH�LQ�WKLV�
FKDSWHU�WR�D�PDMRULW\�RU�RWKHU�SURSRUWLRQ�RI�WKH�GLUHFWRUV�VKDOO�UHIHU�WR�D�
PDMRULW\�RU�RWKHU�SURSRUWLRQ�RI�WKH�YRWHV�RI�WKH�GLUHFWRUV��
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8QGHU�6HFWLRQ�����G��RI�WKH�'*&/�DQG�WKH�&RPSDQ\¶V�JRYHUQLQJ�GRFXPHQWV��
H[FHSW�IRU�WKH�ILUVW�WZR�LQDXJXUDO�FODVVHV�RI�D�VWDJJHUHG�ERDUG��HDFK�GLUHFWRU�FODVV�RI�
(WV\¶V�%RDUG�³VKDOO�EH�FKRVHQ�IRU�D�IXOO�WHUP´�WR�³VXFFHHG�WKRVH�ZKRVH�WHUPV�H[SLUH�´��
)XUWKHU��WKH�'HODZDUH�6XSUHPH�&RXUW�KDV�H[SUHVVO\�KHOG�WKDW��ZKHQ�D�ERDUG�LV�GLYLGHG�
LQWR�WKUHH�VWDJJHUHG�FODVVHV��³IXOO�WHUP´�PHDQV�D�WKUHH�\HDU�WHUP���See Airgas, Inc. v. Air 
Products & Chemicals, Inc., 8 A.3d 1182, 1192 (Del. 2010) �LQWHUSUHWLQJ�D�FHUWLILFDWH�RI�
LQFRUSRUDWLRQ�SURYLGLQJ�WKDW�GLUHFWRUV�VHUYH�IRU�D�WHUP�³H[SLULQJ�DW�WKH�DQQXDO�PHHWLQJ�RI�
VWRFNKROGHUV�KHOG�LQ�WKH�WKLUG�\HDU�IROORZLQJ�WKH�\HDU�RI�WKHLU�HOHFWLRQ´�WR�PHDQ�GLUHFWRUV�
ZHUH�HQWLWOHG�WR�VHUYH�³WKUHH�\HDU�WHUPV´�.���

+HUH��WKH�3URSRVDO�UHTXHVWV�WKDW�WKH�%RDUG�³LQLWLDWH�WKH�DSSURSULDWH�JRYHUQDQFH�
SURFHVV�WR�modify its classified board structure of three classes with three-year terms�WR�
DGG�D�FROODSVLQJ�VWDJJHU�IHDWXUH´��HPSKDVLV�DGGHG����6SHFLILFDOO\��WKH�3URSRVDO�UHTXHVWV�
DQ�DPHQGPHQW�WR�WKH�&RPSDQ\¶V�WKUHH�FODVV��WKUHH�\HDU�ERDUG�VWUXFWXUH�WR�DGG�D�
SURYLVLRQ�WKDW�³ZKHQ�D�GLUHFWRU�LQ�D�FODVV�IDLOV�WR�ZLQ�UH�HOHFWLRQ�EXW�FRQWLQXHV�WR�VHUYH�RQ�
WKH�%RDUG�DV�D�µKROGRYHU¶�GLUHFWRU��WKHQ�DOO�GLUHFWRUV�LQ�WKH�µKROGRYHU¶�GLUHFWRU¶V�FODVV�
PXVW�VWDQG�IRU�UH�HOHFWLRQ�DW�WKH�QH[W�DQQXDO�PHHWLQJ�RI�VKDUHKROGHUV�DORQJ�ZLWK�WKRVH�
GLUHFWRU�QRPLQHHV�LQ�WKH�FODVV�VFKHGXOHG�WR�VWDQG�IRU�HOHFWLRQ�DW�WKDW�PHHWLQJ�´��3XW�
DQRWKHU�ZD\��WKH�3URSRVDO�HIIHFWLYHO\�UHTXHVWV�WKDW�WKH�%RDUG�DPHQG�LWV�WKUHH�FODVV�ERDUG�
VWUXFWXUH�ZLWK�WKUHH�\HDU�WHUPV�WR�SURYLGH�WKDW�LI�WKHUH�LV�RQH�³KROGRYHU´�GLUHFWRU��
GLUHFWRUV�ZKR�DUH�VXFFHVVIXOO\�HOHFWHG�WR�D�%RDUG�FODVV�ZRXOG�VHUYH�OHVV�WKDQ�WKH�UHTXLUHG�
³IXOO�WHUP´�LI�WKH�FODVV�KDSSHQV�WR�LQFOXGH�D�KROGRYHU�GLUHFWRU�ZKR�KDV�QRW�EHHQ�UH�
HOHFWHG���7KH�3URSRVDO�WKHUHIRUH�YLRODWHV�6HFWLRQ�����G��RI�WKH�'*&/����

7KH�3URSRVDO�ZRXOG�DOVR�YLRODWH�DQRWKHU�IDFHW�RI�6HFWLRQ�����G��E\�SHUPLWWLQJ�WKH�
WHUPV�RI�FHUWDLQ�GLUHFWRUV�WR�GLIIHU�IURP�WKH�WHUPV�RI�RWKHU�GLUHFWRUV���8QGHU�WKH�ILUVW�
VHQWHQFH�RI�6HFWLRQ�����G��DQG�WKH�&RPSDQ\¶V�JRYHUQLQJ�GRFXPHQWV��GLUHFWRUV�HOHFWHG�E\�
WKH�VWRFNKROGHUV�DW�ODUJH��QDPHO\�WKH�KROGHUV�RI�(WV\�FRPPRQ�VWRFN��DUH�WR�EH�HOHFWHG�WR�
³IXOO�WHUPV´�RI�WKUHH�\HDUV���:KLOH�6HFWLRQ�����G��SHUPLWV�D�FRUSRUDWLRQ�WR�IL[��LQ�LWV�
FHUWLILFDWH�RI�LQFRUSRUDWLRQ��GLIIHUHQW�WHUPV�IRU�GLUHFWRUV�WKDW�DUH�VSHFLDOO\�HOHFWHG�E\�D�
VHSDUDWH�FODVV�RU�VHULHV�RI�VWRFN�RU�GLIIHUHQW�YRWLQJ�SRZHUV�IRU�GLIIHUHQW�GLUHFWRUV��LW�GRHV�
QRW�DXWKRUL]H�YDULDEOH�WHUPV�IRU�GLUHFWRUV�HOHFWHG�E\�WKH�VWRFNKROGHUV�DW�ODUJH���7KH�
3URSRVDO�ZRXOG�WKHUHIRUH�YLRODWH�'HODZDUH�ODZ�EHFDXVH�LW�ZRXOG�DOORZ�WKH�VWRFNKROGHUV�
DW�ODUJH��WKH�KROGHUV�RI�FRPPRQ�VWRFN��WR�HOHFW�VRPH�GLUHFWRUV�WR�RQH�\HDU�WHUPV�DQG�
RWKHU�GLUHFWRUV�WR�WKUHH�\HDU�WHUPV��GHSHQGLQJ�RQ�ZKHWKHU�D�GLUHFWRU�VHUYHV�LQ�D�FODVV�ZLWK�
D�KROGRYHU�GLUHFWRU����

7KH�3URSRVDO�ZRXOG�YLRODWH�6HFWLRQ�����E��RI�WKH�'*&/�LI�LW�ZHUH�LPSOHPHQWHG���
2QFH�HOHFWHG��D�GLUHFWRU¶V�WHUP��LQ�(WV\¶V�FDVH��D�WHUP�RI�WKUHH�\HDUV��FDQQRW�EH�VKRUWHQHG�
RU�WHUPLQDWHG�LQ�WKH�PDQQHU�FRQWHPSODWHG�E\�WKH�3URSRVDO���6HFWLRQ�����E��SURYLGHV�WKDW�
³>H@DFK�GLUHFWRU�VKDOO�KROG�RIILFH�XQWLO�VXFK�GLUHFWRU¶V�VXFFHVVRU�LV�HOHFWHG�DQG�TXDOLILHG�RU�
XQWLO�VXFK�GLUHFWRU¶V�HDUOLHU�UHVLJQDWLRQ�RU�UHPRYDO�´��$V�GLVFXVVHG�LQ�PRUH�GHWDLO�LQ�WKH�
'HODZDUH�/DZ�2SLQLRQ��6HFWLRQ�����E��RI�WKH�'*&/��WRJHWKHU�ZLWK�WKH�FDVHV�LQWHUSUHWLQJ�
LW��VHW�RXW�RQO\�IRXU�PHDQV�E\�ZKLFK�WKH�WHUP�RI�D�VLWWLQJ�GLUHFWRU�FDQ�EH�EURXJKW�WR�D�
FORVH���L��ZKHQ�WKH�GLUHFWRU¶V�VXFFHVVRU�LV�HOHFWHG�DQG�TXDOLILHG�RQFH�WKH�FXUUHQW�GLUHFWRU¶V�
WHUP�H[SLUHV���LL��LI�WKH�GLUHFWRU�UHVLJQV���LLL��LI�WKH�GLUHFWRU�LV�UHPRYHG��RU��LY��LI�WKH�
GLUHFWRU�LV�GLVTXDOLILHG�IURP�FRQWLQXLQJ�WR�KROG�RIILFH�E\�D�TXDOLILFDWLRQ�DGRSWHG�EHIRUH�
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KLV�RU�KHU�WHUP�EHJLQV���+HUH��WKH�3URSRVDO�ZRXOG�FXW�VKRUW�D�GXO\�HOHFWHG�GLUHFWRU¶V�WKUHH�
\HDU�WHUP�EDVHG�RQ�WKH�HOHFWLRQ�UHVXOWV�IRU�DQ�HQWLUHO\�GLIIHUHQW�GLUHFWRU�VHUYLQJ�LQ�WKH�
VDPH�FODVV��ZKLFK�GRHV�QRW�FRPSRUW�ZLWK�DQ\�RI�WKH�IRXU�H[FOXVLYH�PHDQV�WR�XQVHDW�D�
GLUHFWRU���7KXV��WKH�3URSRVDO�ZRXOG�EH�LQ�GLUHFW�FRQIOLFW�ZLWK�6HFWLRQ�����E��RI�WKH�'*&/�
DQG�EH�D�YLRODWLRQ�RI�'HODZDUH�ODZ��

(WV\�LV�SHUPLWWHG�WR�H[FOXGH�WKH�3URSRVDO�EHFDXVH�LWV�LPSOHPHQWDWLRQ�ZRXOG�FDXVH�
WKH�&RPSDQ\�WR�YLRODWH�WKH�VWDWH�ODZ�WR�ZKLFK�WKH�&RPSDQ\�LV�VXEMHFW���7KH�6WDII�KDV�
FRQVLVWHQWO\�SHUPLWWHG�WKH�H[FOXVLRQ�RI�D�VWRFNKROGHU�SURSRVDO�ZKHUH�WKH�LPSOHPHQWDWLRQ�
RI�WKH�SURSRVDO�ZRXOG�FDXVH�WKH�FRPSDQ\�WR�YLRODWH�WKH�VWDWH�ODZ�WR�ZKLFK�LW�LV�VXEMHFW���
See, e.g.,�CTS Corporation��0DU�������������FRQFXUULQJ�ZLWK�WKH�H[FOXVLRQ�RI�D�SURSRVDO�
WR�SHUPLW�ZULWWHQ�FRQVHQW�E\�WKH�VKDUHKROGHUV�HQWLWOHG�WR�FDVW�WKH�PLQLPXP�QXPEHU�RI�
YRWHV�QHFHVVDU\�WR�DXWKRUL]H�DQ�DFWLRQ�DW�D�PHHWLQJ�DV�WKH�SURSRVDO�YLRODWHG�WKH�,QGLDQD�
%XVLQHVV�&RUSRUDWLRQ�/DZ��ZKLFK�SHUPLWV�VKDUHKROGHUV�WR�WDNH�DFWLRQ�E\�XQDQLPRXV�
VKDUHKROGHU�ZULWWHQ�FRQVHQW�RQO\���Crown Holdings, Inc.��0DU������������FRQFXUULQJ�ZLWK�
WKH�H[FOXVLRQ�RI�D�SURSRVDO�WR�SHUPLW�DW�OHDVW�����RI�WKH�YRWLQJ�SRZHU�RI�RXWVWDQGLQJ�
VKDUHV�WR�FDOO�D�VSHFLDO�PHHWLQJ�DV�WKH�SURSRVDO�YLRODWHG�WKH�3HQQV\OYDQLD�%XVLQHVV�
&RUSRUDWLRQ�/DZ��ZKLFK�UHTXLUHG�WKDW�DUWLFOHV�RI�LQFRUSRUDWLRQ�DGRSWHG�DIWHU�-XO\������
PD\�QRW�SURYLGH�WKDW�D�VSHFLDO�PHHWLQJ�EH�FDOOHG�E\�OHVV�WKDQ�����RI�WKH�YRWLQJ�SRZHU�RI�
RXWVWDQGLQJ�VKDUHV���HBay Inc.��$SU������������FRQFXUULQJ�ZLWK�WKH�H[FOXVLRQ�RI�D�SURSRVDO�
WKDW�UHTXLUHG�WKH�FRPSDQ\�WR�SHUPLW�LWV�HPSOR\HHV�WR�HOHFW�DW�OHDVW�����RI�WKH�ERDUG�
PHPEHUV��DV�WKH�SURSRVDO�YLRODWHG�6HFWLRQV�����E��DQG�����D��RI�WKH�'*&/��SXUVXDQW�WR�
ZKLFK�GLUHFWRUV�DUH�HOHFWHG�E\�VWRFNKROGHUV�DQG�HDFK�VWRFNKROGHU�LV�HQWLWOHG�WR�RQH�YRWH�
IRU�HDFK�VKDUH��DQG�WKH�'*&/�GRHV�QRW�SHUPLW�D�FRUSRUDWLRQ�WR�PRGLI\�WKLV�UHTXLUHPHQW�LQ�
LWV�JRYHUQLQJ�GRFXPHQWV���Oshkosh Corporation �1RYHPEHU������������FRQFXUULQJ�ZLWK�
WKH�H[FOXVLRQ�RI�D�SURSRVDO�UHTXHVWLQJ�WKDW�WKH�ERDUG�DGRSW�D�SURYLVLRQ�WKDW�D�GLUHFWRU�ZKR�
UHFHLYHV�OHVV�WKDQ�D�PDMRULW\�YRWH�EH�UHPRYHG�IURP�WKH�ERDUG�LPPHGLDWHO\�EHFDXVH�
GLUHFWRUV�PD\�RQO\�EH�UHPRYHG�E\�VKDUHKROGHUV�RU�MXGLFLDO�SURFHHGLQJ�DQG�QRW�E\�D�ERDUG�
XQGHU�:LVFRQVLQ�ODZ���Trans World Entertainment Corporation��0D\����������
�FRQFXUULQJ�ZLWK�WKH�H[FOXVLRQ�RI�D�SURSRVDO�WR�DPHQG�WKH�FRPSDQ\¶V�E\ODZV�WR�SURYLGH�
WKDW�KROGHUV�RI�����RI�RXWVWDQGLQJ�VKDUHV�FRQVWLWXWH�D�TXRUXP��DV�WKH�SURSRVDO�YLRODWHG�
WKH�1HZ�<RUN�%XVLQHVV�&RUSRUDWLRQ�/DZ��ZKLFK�SUHVFULEHV�WKDW�D�TXRUXP�UHTXLUHPHQW�
JUHDWHU�WKDQ�D�PDMRULW\�PD\�RQO\�EH�SURYLGHG�LQ�WKH�FKDUWHU��WKH�DPHQGPHQW�RI�ZKLFK�
UHTXLUHV�ERDUG�DFWLRQ�DQG�VKDUHKROGHU�DSSURYDO���The Goldman Sachs Group, Inc.��)HE�����
�������FRQFXUULQJ�ZLWK�WKH�H[FOXVLRQ�RI�D�SURSRVDO�UHTXHVWLQJ�D�UHIRUP�RI�WKH�FRPSDQ\¶V�
FRPSHQVDWLRQ�FRPPLWWHH�WR�LQFOXGH�RXWVLGH�H[SHUWV�IURP�WKH�JHQHUDO�SXEOLF��EHVLGHV�
GLUHFWRUV��DV�WKH�SURSRVDO�YLRODWHG�6HFWLRQ�����F�����RI�WKH�'*&/��ZKLFK�UHTXLUHV�HDFK�
ERDUG�FRPPLWWHH�WR�FRQVLVW�RI�GLUHFWRUV�DQG�GRHV�QRW�SHUPLW�LQGLYLGXDOV�ZKR�DUH�QRW�
GLUHFWRUV�WR�EH�PHPEHUV�RI�D�ERDUG�FRPPLWWHH����+HUH��VLPLODUO\��LPSOHPHQWDWLRQ�RI�WKH�
3URSRVDO�ZRXOG�YLRODWH�VWDWH�ODZ��QDPHO\�6HFWLRQV�����G��DQG�����E��RI�WKH�'*&/�DQG�
WKH�UHODWHG�FDVH�ODZ�LQWHUSUHWLQJ�VXFK�SURYLVLRQV��E\�LPSURSHUO\�YDU\LQJ�RU�VKRUWHQLQJ�WKH�
WHUPV�RI�SURSHUO\�HOHFWHG�GLUHFWRUV�RU�LPSURSHUO\�SURYLGLQJ�IRU�WKHLU�UHPRYDO����

)XUWKHU��WKH�SXUSRUWHG�SUHFDWRU\�QDWXUH�RI�WKH�3URSRVDO��LQ�WKDW�WKH�3URSRVDO�
UHTXHVWV�WKDW�WKH�%RDUG�LQLWLDWH�WKH�SURFHVV�WR�PRGLI\�LWV�FODVVLILHG�ERDUG�VWUXFWXUH�DV�VR�
SURSRVHG��GRHV�QRW�SUHFOXGH�LWV�H[FOXVLRQ�LI�WKH�LPSOHPHQWDWLRQ�RI�WKH�3URSRVDO�ZRXOG�
YLRODWH�VWDWH�ODZ���7KH�6WDII�KDV�UHSHDWHGO\�SHUPLWWHG�H[FOXVLRQV�RI�SUHFDWRU\�RU�DGYLVRU\�
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VWRFNKROGHU�SURSRVDOV�SXUVXDQW�WR�5XOH���D���L�����LI�WKH�DFWLRQ�FDOOHG�IRU�LQ�WKH�SURSRVDO�
ZRXOG�YLRODWH�VWDWH�ODZ���See, e.g.��CTS Corporation��0DU�������������Crown Holdings, 
Inc.��0DU������������eBay Inc.��$SU������������Oshkosh Corporation �1RY�������������The 
Goldman Sachs Group, Inc.��)HE�������������7KH�3URSRVDO¶V�UHTXHVWHG�PRGLILFDWLRQ�WR�
(WV\¶V�FODVVLILHG�ERDUG�VWUXFWXUH�RI�WKUHH�FODVVHV�DQG�WKUHH�\HDU�WHUPV��ZKLFK�VWUXFWXUH�WKH�
6XSSRUWLQJ�6WDWHPHQW�QRWHV�DV�³SURYLGLQJ�D�PHDVXUH�RI�SURWHFWLRQ�IURP�VKRUW�WHUP�
VKDUHKROGHU�DQG�PDUNHW�SUHVVXUHV�DQG�WKHLU�QHJDWLYH�HIIHFWV�RQ�FRUSRUDWH�YDOXH´��ZRXOG�DV�
GLVFXVVHG�DERYH�YLRODWH�6HFWLRQV�����G��DQG�����E��RI�WKH�'*&/��DQG�ZH�UHVSHFWIXOO\�
UHTXHVW�WKDW�WKH�6WDII�FRQFXU�WKDW�WKH�3URSRVDO�PD\�EH�H[FOXGHG�IURP�WKH�&RPSDQ\¶V�
SUR[\�PDWHULDOV�SXUVXDQW�WR�5XOH���D���L�����XQGHU�WKH�([FKDQJH�$FW��

%�� 7KH�3URSRVDO�PD\�EH�H[FOXGHG�SXUVXDQW�WR�5XOH���D���L�����EHFDXVH�WKH�
&RPSDQ\�ODFNV�WKH�SRZHU�RU�DXWKRULW\�WR�LPSOHPHQW�WKH�3URSRVDO��

5XOH���D���L�����SURYLGHV�WKDW�D�FRPSDQ\�PD\�SURSHUO\�RPLW�D�VWRFNKROGHU�
SURSRVDO�IURP�LWV�SUR[\�PDWHULDOV�LI�WKH�FRPSDQ\�ODFNV�WKH�SRZHU�RU�DXWKRULW\�WR�
LPSOHPHQW�WKH�SURSRVDO���$V�GLVFXVVHG�DERYH�DQG�LQ�WKH�'HODZDUH�/DZ�2SLQLRQ��WKH�
&RPSDQ\�FDQQRW�LPSOHPHQW�WKH�3URSRVDO�ZLWKRXW�YLRODWLQJ�6HFWLRQV�����G��DQG�����E��RI�
WKH�'*&/��DQG�WKHUHIRUH�ODFNV�WKH�DXWKRULW\�WR�LPSOHPHQW�WKH�3URSRVDO���

7KH�6WDII�KDV�FRQVLVWHQWO\�DOORZHG�VWRFNKROGHU�SURSRVDOV�WR�EH�H[FOXGHG�XQGHU�
ERWK�5XOHV���D���L�����DQG���D���L�����ZKHQ�WKH�LPSOHPHQWDWLRQ�RI�WKH�SURSRVDO�ZRXOG�
YLRODWH�VWDWH�FRUSRUDWH�ODZ��VR��DFFRUGLQJO\��WKH�FRPSDQ\�ODFNV�WKH�DXWKRULW\�WR�LPSOHPHQW�
WKH�SURSRVDO���See, e.g.��eBay Inc.��$SU������������Trans World Entertainment 
Corporation��0D\������������+HUH��MXVW�DV�LQ�eBay DQG�Trans World��LPSOHPHQWDWLRQ�RI�
WKH�3URSRVDO�ZRXOG�FDXVH�WKH�&RPSDQ\�WR�YLRODWH�DSSOLFDEOH�VWDWH�ODZ��DQG�WKHUHIRUH�WKH�
&RPSDQ\�ODFNV�WKH�SRZHU�RU�DXWKRULW\�XQGHU�'HODZDUH�ODZ�WR�LPSOHPHQW�WKH�3URSRVDO���
$FFRUGLQJO\��WKH�&RPSDQ\�EHOLHYHV�WKDW�WKH�3URSRVDO�LV�H[FOXGDEOH�XQGHU�5XOH���D�
��L�����DV�ZHOO�DV�5XOH���D���L�����DV�GLVFXVVHG�DERYH��

&�� 7KH�3URSRVDO�PD\�EH�H[FOXGHG�SXUVXDQW�WR�5XOH���D���L�����LL��EHFDXVH�
WKH�3URSRVDO��LI�LPSOHPHQWHG��ZRXOG�UHPRYH�D�GLUHFWRU�IURP�RIILFH�EHIRUH�
KLV�RU�KHU�WHUP�H[SLUHG��

5XOH���D���L�����LL��VWDWHV�WKDW�D�VWRFNKROGHU�SURSRVDO�PD\�EH�H[FOXGHG�IURP�D�
FRPSDQ\¶V�SUR[\�VWDWHPHQW�LI�LW�³>Z@RXOG�UHPRYH�D�GLUHFWRU�IURP�RIILFH�EHIRUH�KLV�RU�KHU�
WHUP�H[SLUHG�´��$FFRUGLQJ�WR�WKH�&RPPLVVLRQ��WKH�SXUSRVH�RI�5XOH���D���L�����³LV�WR�
PDNH�FOHDU��ZLWK�UHVSHFW�WR�FRUSRUDWH�HOHFWLRQV��WKDW�5XOH���D���LV�QRW�WKH�SURSHU�PHDQV�
IRU�FRQGXFWLQJ�FDPSDLJQV�RU�HIIHFWLQJ�UHIRUPV�LQ�HOHFWLRQV�RI�WKDW�QDWXUH�������´��3URSRVHG�
$PHQGPHQWV�WR�5XOH���D���XQGHU�WKH�6HFXULWLHV�([FKDQJH�$FW�RI������5HODWLQJ�WR�
3URSRVDOV�E\�6HFXULW\�+ROGHUV��5HOHDVH�1R������������-XO�����������>���)5������@���,Q�
������WKH�&RPPLVVLRQ�DPHQGHG�5XOH���D���L�����WR�FRGLI\�D�ORQJ�VWDQGLQJ�SRVLWLRQ�RI�WKH�
6WDII�SXUVXDQW�WR�ZKLFK�WKH�&RPPLVVLRQ�SHUPLWWHG�WKH�H[FOXVLRQ�RI�VWRFNKROGHU�SURSRVDOV�
WKDW�ZRXOG�KDYH�UHPRYHG�D�GLUHFWRU�IURP�RIILFH�EHIRUH�KLV�RU�KHU�WHUP�H[SLUHG���See�
)DFLOLWDWLQJ�6KDUHKROGHU�'LUHFWRU�1RPLQDWLRQV��5HOHDVH�1R������������$XJ������������
�VWDWLQJ�WKDW�LW�DPHQGHG�WKH�WH[W�RI�5XOH���D���L�����WR�³FRGLI\�FHUWDLQ�SULRU�>6@WDII�
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LQWHUSUHWDWLRQV�ZLWK�UHVSHFW�WR�WKH�W\SHV�RI�SURSRVDOV�WKDW�ZRXOG�FRQWLQXH�WR�EH�H[FOXGDEOH�
SXUVXDQW�WR�5XOH���D���L����´�����

� $V�GLVFXVVHG�DERYH��XQGHU�WKH�&HUWLILFDWH�DQG�'*&/�6HFWLRQ�����G���LQ�DQ\�JLYHQ�
\HDU��DSSUR[LPDWHO\�RQH�WKLUG�RI�WKH�%RDUG�LV�XS�IRU�HOHFWLRQ�IRU�D�WKUHH�\HDU�WHUP���,I�
LPSOHPHQWHG��WKH�3URSRVDO�ZRXOG�UHTXLUH�WKH�WHUPV�RI�GLUHFWRUV�WKDW�ZRQ�UH�HOHFWLRQ�LQ�D�
³KROGRYHU´�GLUHFWRU¶V�FODVV�WR�HQG�HDUOLHU��VR�WKDW�DOO�GLUHFWRUV�LQ�WKH�³KROGRYHU´�GLUHFWRU¶V�
FODVV�ZRXOG�VWDQG�IRU�UH�HOHFWLRQ�DW�WKH�QH[W�DQQXDO�PHHWLQJ�RI�VWRFNKROGHUV���7KLV�
IXQFWLRQDOO\�UHVXOWV�LQ�WKH�UHPRYDO�RI�VXFK�GLUHFWRUV�EHIRUH�WKHLU�WHUPV�H[SLUH���

7KH�6WDII�KDV�UHSHDWHGO\�FRQFXUUHG�WKDW�VWRFNKROGHU�SURSRVDOV��ZKLFK��OLNH�WKH�
3URSRVDO��KDYH�WKH�HIIHFW�RI�FXWWLQJ�VKRUW�WKH�WHUPV�RI�VLWWLQJ�GLUHFWRUV��DUH�H[FOXGDEOH�
XQGHU�5XOH���D���L�������See, e.g.� Texas Pacific Land Corporation��1RY������������
�FRQFXUULQJ�ZLWK�WKH�H[FOXVLRQ�RI�D�SURSRVDO�DVNLQJ�IRU�WKH�ERDUG�WR�EH�GHFODVVLILHG��
DOORZLQJ�IRU�HDFK�ERDUG�PHPEHU�WR�VWDQG�IRU�HOHFWLRQ�RQ�DQ�DQQXDO�EDVLV��DV�WKH�SURSRVDO�
FRXOG�GLVTXDOLI\�GLUHFWRUV�SUHYLRXVO\�HOHFWHG�IURP�FRPSOHWLQJ�WKHLU�WHUPV�RQ�WKH�ERDUG���
Impinj, Inc.��-XO�������������FRQFXUULQJ�ZLWK�WKH�H[FOXVLRQ�RI�D�SURSRVDO�WR�UHRUJDQL]H�WKH�
ERDUG�LQWR�RQH�FODVV�ZLWK�HDFK�GLUHFWRU�VXEMHFW�WR�HOHFWLRQ�HDFK�\HDU��DQG�WR�FRPSOHWH�WKH�
WUDQVLWLRQ�ZLWKLQ�RQH�\HDU��EHFDXVH�WKH�SURSRVDO�FRXOG��LI�LPSOHPHQWHG��GLVTXDOLI\�
GLUHFWRUV�SUHYLRXVO\�HOHFWHG�IURP�FRPSOHWLQJ�WKHLU�WHUPV�RQ�WKH�ERDUG���United 
Therapeutics Corporation��$SU������������FRQFXUULQJ�ZLWK�WKH�H[FOXVLRQ�RI�D�SURSRVDO�WR�
UHRUJDQL]H�WKH�ERDUG�LQWR�RQH�FODVV�ZLWK�HDFK�GLUHFWRU�VXEMHFW�WR�HOHFWLRQ�HDFK�\HDU��DQG�WR�
FRPSOHWH�WKH�WUDQVLWLRQ�ZLWKLQ�RQH�\HDU��EHFDXVH�WKH�SURSRVDO�FRXOG��LI�LPSOHPHQWHG��
GLVTXDOLI\�GLUHFWRUV�SUHYLRXVO\�HOHFWHG�IURP�FRPSOHWLQJ�WKHLU�WHUPV�RQ�WKH�ERDUG����$V�LQ�
Texas Pacific Land��Impinj�DQG�United Therapeutics��WKH�3URSRVDO�ZRXOG�UHPRYH�YDOLGO\�
HOHFWHG�GLUHFWRUV�LQ�D�³KROGRYHU´�GLUHFWRU¶V�FODVV�IURP�RIILFH�EHIRUH�WKH�H[SLUDWLRQ�RI�WKHLU�
WKUHH�\HDU�WHUPV��E\�UHTXLULQJ�WKHP�WR�VWDQG�IRU�UH�HOHFWLRQ�DW�WKH�QH[W�DQQXDO�JHQHUDO�
PHHWLQJ���$FFRUGLQJO\��WKH�&RPSDQ\�EHOLHYHV�WKDW�WKH�3URSRVDO�LV�H[FOXGDEOH�XQGHU�5XOH�
��D���L�����LL���

6WDII�/HJDO�%XOOHWLQ�1R������-XO�������������³6/%���´��H[SODLQHG�WKDW�XQGHU�5XOH�
��D���L������LI�LPSOHPHQWLQJ�WKH�SURSRVDO�ZRXOG�GLVTXDOLI\�GLUHFWRUV�SUHYLRXVO\�HOHFWHG�
IURP�FRPSOHWLQJ�WKHLU�WHUPV�RQ�WKH�ERDUG��WKH�6WDII�PD\�SHUPLW�WKH�SURSRQHQW�WR�UHYLVH�
WKH�SURSRVDO�VR�WKDW�LW�ZLOO�QRW�DIIHFW�WKH�XQH[SLUHG�WHUPV�RI�GLUHFWRUV�HOHFWHG�WR�WKH�ERDUG���
,Q�Texas Pacific Land DQG�United Therapeutics��WKH�6WDII�QRWHG�WKDW�WKH�SURSRQHQW�FRXOG�
FXUH�WKH�5XOH���D���L�����GHIHFW�LQ�WKH�SURSRVDO�E\�PDNLQJ�FOHDU�WKDW�WKH�SURSRVDO�ZLOO�QRW�
DIIHFW�WKH�XQH[SLUHG�WHUPV�RI�GLUHFWRUV�HOHFWHG�SULRU�WR�LWV�LPSOHPHQWDWLRQ��DQG��LQ�Impinj��
WKH�&RPSDQ\�KDG�RIIHUHG�WKH�SURSRQHQW�D�VHYHQ�GD\�SHULRG�WR�UHYLVH�WKH�SURSRVDO��EXW�WKH�
SURSRQHQW�FKRVH�QRW�WR�GR�VR���+HUH��KRZHYHU��WKH�3URSRQHQW�FDQQRW�FXUH�WKLV�GHIHFW�E\�
PDNLQJ�VLPLODU�PLQRU�UHYLVLRQV���5DWKHU��WKH�3URSRVDO�FRQWHPSODWHV�WKDW�DOO�IXWXUH�
GLUHFWRUV�LQ�D�³KROGRYHU´�GLUHFWRU¶V�FODVV�ZRXOG�KDYH�WKHLU�WKUHH�\HDU�WHUPV�FXW�VKRUW���$�
PRUH�VXEVWDQWLYH�UHYLVLRQ�ZRXOG�EH�QHHGHG�WR�FXUH�WKH�GHIHFW�VXFK�WKDW�LW�ZRXOG�DOWHU�WKH�
VXEVWDQFH�RI�WKH�3URSRVDO��DQG�WKH�6WDII�VKRXOG�QRW�SHUPLW�WKH�3URSRQHQW�WR�UHYLVH�WKH�
3URSRVDO��

'�� 7KH�3URSRVDO�PD\�EH�H[FOXGHG�SXUVXDQW�WR�5XOH���D���L�����EHFDXVH�WKH�
3URSRVDO�LV�PDWHULDOO\�IDOVH�RU�PLVOHDGLQJ�DQG�FRQWUDU\�WR�5XOH���D����
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5XOH���D���L�����SURYLGHV�WKDW�D�VWRFNKROGHU�SURSRVDO�PD\�EH�H[FOXGHG�LI�WKH�

SURSRVDO�RU�VXSSRUWLQJ�VWDWHPHQW�LV�FRQWUDU\�WR�DQ\�RI�WKH�&RPPLVVLRQ¶V�SUR[\�UXOHV��
LQFOXGLQJ�5XOH���D���RI�WKH�([FKDQJH�$FW���5XOH���D���SURYLGHV�WKDW�QR�VROLFLWDWLRQ�PD\�
EH�PDGH�E\�PHDQV�RI�DQ\�SUR[\�VWDWHPHQW�FRQWDLQLQJ�³DQ\�VWDWHPHQW��ZKLFK��DW�WKH�WLPH�
DQG�LQ�WKH�OLJKW�RI�WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK�LW�LV�PDGH��LV�IDOVH�RU�PLVOHDGLQJ�ZLWK�
UHVSHFW�WR�DQ\�PDWHULDO�IDFW��RU�ZKLFK�RPLWV�WR�VWDWH�DQ\�PDWHULDO�IDFW�QHFHVVDU\�LQ�RUGHU�WR�
PDNH�WKH�VWDWHPHQWV�WKHUHLQ�QRW�IDOVH�RU�PLVOHDGLQJ�´��+HUH��WKH�3URSRVDO�UHTXHVWV�WKDW�WKH�
%RDUG�DGRSW�D�FROODSVLQJ�VWDJJHU�IHDWXUH�WR�LWV�FODVVLILHG�ERDUG�VWUXFWXUH�WKDW�ZRXOG�EH�
WULJJHUHG�LQ�WKH�HYHQW�WKHUH�LV�D�GLUHFWRU�WKDW�IDLOV�WR�ZLQ�UH�HOHFWLRQ�EXW�FRQWLQXHV�WR�VHUYH�
RQ�WKH�%RDUG�DV�D�³KROGRYHU´�GLUHFWRU���+RZHYHU��WKH�³KROGRYHU�GLUHFWRU´�FRQFHSW�ZRXOG�
XQOLNHO\�HYHU�DSSO\�WR�WKH�&RPSDQ\���8QGHU�WKH�&RPSDQ\¶V�³SOXUDOLW\�SOXV´�PRGHO�IRU�
GLUHFWRU�HOHFWLRQV��GLUHFWRUV�DUH�HOHFWHG�EDVHG�RQ�D�SOXUDOLW\�RI�YRWHV�UHFHLYHG��ZLWK�D�
SROLF\�WKDW�DQ\�GLUHFWRU�ZKR�UHFHLYHV�D�JUHDWHU�QXPEHU�RI�³ZLWKKROG´�YRWHV�WKDQ�³IRU´�
YRWHV�IRU�KLV�RU�KHU�HOHFWLRQ�ZLOO�VXEPLW�KLV�RU�KHU�RIIHU�RI�UHVLJQDWLRQ�IRU�FRQVLGHUDWLRQ�
E\�WKH�%RDUG¶V�1RPLQDWLQJ�DQG�&RUSRUDWH�*RYHUQDQFH�&RPPLWWHH���$V�QRWHG�LQ�IRRWQRWH�
��DERYH�DQG�GLVFXVVHG�EHORZ��XQGHU�WKLV�PRGHO��WKHUH�ZRXOG�XQOLNHO\�HYHU�EH�D�KROGRYHU�
GLUHFWRU��KHQFH�WKH�3URSRVDO�LV�PLVOHDGLQJ��EHFDXVH��LI�LPSOHPHQWHG��LW�SXUSRUWV�WR�JLYH�
VWRFNKROGHUV�DQ�³LPSRUWDQW´�SURWHFWLRQ��L�H���WKH�FROODSVLQJ�VWDJJHU�IHDWXUH��WKDW�ZRXOG�
XQOLNHO\�HYHU�RFFXU����

7KH�&RPSDQ\¶V�³3OXUDOLW\�3OXV´�'LUHFWRU�(OHFWLRQ�6WDQGDUG���3XUVXDQW�WR�$UWLFOH�
,��6HFWLRQ�����RI�WKH�%\ODZV��WKH�&RPSDQ\¶V�GLUHFWRUV�DUH�HOHFWHG�E\�D�SOXUDOLW\�RI�YRWHV���
6HFWLRQ�����RI�WKH�%\ODZV�VWDWHV��LQ�UHOHYDQW�SDUW��DV�IROORZV��

6HFWLRQ������$FWLRQ�DW�0HHWLQJ��

>«@�2WKHU�WKDQ�GLUHFWRUV�ZKR�PD\�EH�HOHFWHG�E\�WKH�KROGHUV�RI�VKDUHV�RI�
DQ\�VHULHV�RI�3UHIHUUHG�6WRFN�RU�SXUVXDQW�WR�DQ\�UHVROXWLRQ�RU�UHVROXWLRQV�
SURYLGLQJ�IRU�WKH�LVVXDQFH�RI�VXFK�VWRFN�DGRSWHG�E\�WKH�%RDUG��HDFK�
GLUHFWRU�ZLOO�EH�HOHFWHG�E\�D�SOXUDOLW\�RI�WKH�YRWLQJ�SRZHU�RI�WKH�VKDUHV�
SUHVHQW�LQ�SHUVRQ�RU�UHSUHVHQWHG�E\�SUR[\�DW�WKH�PHHWLQJ�DQG�HQWLWOHG�WR�
YRWH�RQ�WKH�HOHFWLRQ�RI�GLUHFWRUV��>«@�

8QGHU�VXFK�YRWH�VWDQGDUG��GLUHFWRU�QRPLQHHV�UHFHLYLQJ�WKH�KLJKHVW�QXPEHU�RI�DIILUPDWLYH�
YRWHV�DUH�HOHFWHG��PHDQLQJ�D�VLQJOH�YRWH�LV�VXIILFLHQW�WR�HOHFW�LQ�DQ�XQFRQWHVWHG�HOHFWLRQ���
$FFRUGLQJO\��WKH�FLUFXPVWDQFHV�LQ�ZKLFK�DQ�LQFXPEHQW�GLUHFWRU�FRXOG�IDLO�WR�ZLQ�UH�
HOHFWLRQ�EXW�FRQWLQXH�WR�VHUYH�RQ�WKH�%RDUG�DV�D�³KROGRYHU´�GLUHFWRU�DUH�D�QXOO�VHW���2QO\�LI�
QR�YRWHV�ZHUH�FDVW�LQ�IDYRU�RI�WKH�GLUHFWRU¶V�UH�HOHFWLRQ�FRXOG�KH�RU�VKH�IDLO�WR�EH�HOHFWHG�
EXW�UHPDLQ�LQ�RIILFH�DV�D�³KROGRYHU´�GLUHFWRU����

� ,Q�NHHSLQJ�ZLWK�JRRG�JRYHUQDQFH�SUDFWLFHV��WKH�%RDUG�KDV�DOVR�DGRSWHG�D�GLUHFWRU�
UHVLJQDWLRQ�SROLF\�LQ�WKH�&RPSDQ\¶V�&RUSRUDWH�*RYHUQDQFH�*XLGHOLQHV��ZKLFK�UHTXLUHV�
DQ\�QRPLQHH�IRU�GLUHFWRU�ZKR��LQ�DQ�XQFRQWHVWHG�HOHFWLRQ��UHFHLYHV�PRUH�YRWHV�³ZLWKKHOG´�
WKDQ�³IRU´�IRU�KLV�RU�KHU�HOHFWLRQ�WR�RIIHU�KLV�RU�KHU�UHVLJQDWLRQ�IRU�FRQVLGHUDWLRQ�E\�WKH�
1RPLQDWLQJ�DQG�&RUSRUDWH�*RYHUQDQFH�&RPPLWWHH�DQG�VXEVHTXHQWO\�E\�WKH�%RDUG���
6HFWLRQ�&���RI�WKH�&RUSRUDWH�*RYHUQDQFH�*XLGHOLQHV�SURYLGHV��
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���'LUHFWRU�5HVLJQDWLRQ�3ROLF\�

,W�LV�(WV\¶V�SROLF\�WKDW�DQ\�QRPLQHH�IRU�GLUHFWRU�LQ�DQ�XQFRQWHVWHG�HOHFWLRQ�
ZKR�UHFHLYHV�D�JUHDWHU�QXPEHU�RI�YRWHV�³ZLWKKHOG´�IRU�KLV�RU�KHU�HOHFWLRQ�
WKDQ�YRWHV�³IRU´�VXFK�HOHFWLRQ�VKDOO�VXEPLW�KLV�RU�KHU�RIIHU�RI�UHVLJQDWLRQ�
IRU�FRQVLGHUDWLRQ�E\�WKH�1RPLQDWLQJ�DQG�&RUSRUDWH�*RYHUQDQFH�
&RPPLWWHH�RI�WKH�%RDUG���7KH�1RPLQDWLQJ�DQG�&RUSRUDWH�*RYHUQDQFH�
&RPPLWWHH�VKDOO�FRQVLGHU�DOO�RI�WKH�UHOHYDQW�IDFWV�DQG�FLUFXPVWDQFHV�DQG�
UHFRPPHQG�WR�WKH�%RDUG�WKH�DFWLRQ�WR�EH�WDNHQ�ZLWK�UHVSHFW�WR�VXFK�RIIHU�
RI�UHVLJQDWLRQ���7KH�%RDUG�ZLOO�WKHQ�DFW�RQ�WKH�1RPLQDWLQJ�DQG�&RUSRUDWH�
*RYHUQDQFH�&RPPLWWHH¶V�UHFRPPHQGDWLRQ�DV�LW�GHHPV�DSSURSULDWH���
3URPSWO\�IROORZLQJ�WKH�%RDUG¶V�GHFLVLRQ��(WV\�ZLOO�GLVFORVH�WKDW�GHFLVLRQ�
DQG�DQ�H[SODQDWLRQ�RI�VXFK�GHFLVLRQ�LQ�ILOLQJ�ZLWK�WKH�6HFXULWLHV�DQG�
([FKDQJH�&RPPLVVLRQ�RU�D�SUHVV�UHOHDVH��

+RZHYHU��XQGHU�WKLV�SOXUDOLW\�SOXV�PRGHO��(WV\¶V�GLUHFWRUV�DUH�YDOLGO\�HOHFWHG�WR�WKH�
%RDUG�DQG�WKH�UHVLJQDWLRQ�SROLF\�DSSOLHV�DIWHU�WKHLU�HOHFWLRQ���$JDLQ��WKHUH�ZRXOG�QRW�
OLNHO\�EH�D�GLUHFWRU�ZKR�IDLOV�WR�ZLQ�UH�HOHFWLRQ��EXW�FRQWLQXHV�WR�VHUYH�RQ�WKH�%RDUG�DV�D�
³KROGRYHU´�GLUHFWRU��DV�WKH�3URSRVDO�SXUSRUWV�WKHUH�FRXOG�EH����

7KH�3URSRVDO�LV�PDWHULDOO\�IDOVH�RU�PLVOHDGLQJ�DQG�FRQWUDU\�WR�5XOH���D�����%\�
UHTXHVWLQJ�DQ�DPHQGPHQW�WKDW�ZRXOG�SURYLGH�WKDW�³when a director in a class fails to win 
re-election but continues to serve on the Board as a ‘holdover’ director��WKHQ�DOO�GLUHFWRUV�
LQ�WKH�µKROGRYHU¶�GLUHFWRU¶V�FODVV�PXVW�VWDQG�IRU�UH�HOHFWLRQ�DW�WKH�QH[W�DQQXDO�PHHWLQJ�RI�
VKDUHKROGHUV�DORQJ�ZLWK�WKRVH�GLUHFWRU�QRPLQHHV�LQ�WKH�FODVV�VFKHGXOHG�WR�VWDQG�IRU�
HOHFWLRQ�DW�WKDW�PHHWLQJ´��HPSKDVLV�DGGHG���WKH�3URSRVDO�SXUSRUWV�WR�RIIHU�VWRFNKROGHUV�D�
FROODSVLQJ�VWDJJHU�IHDWXUH�LI�WKH�3URSRVDO�LV�DSSURYHG��EXW�IDLOV�WR�DFFXUDWHO\�GHVFULEH�WKH�
&RPSDQ\¶V�YRWH�VWDQGDUG�DQG�WKDW�D�³KROGRYHU�GLUHFWRU´�ZRXOG�XQOLNHO\�HYHU�RFFXU�DQG�
KHQFH�WKH�VWRFNKROGHUV�ZRXOG�EH�YRWLQJ�WR�VXSSRUW�D�SUDFWLFDOO\�HPSW\�IHDWXUH����

,QVWHDG��WKH�6XSSRUWLQJ�6WDWHPHQW�UHLQIRUFHV�IDOVH�RU�PLVOHDGLQJ�QRWLRQV�WKDW�WKH�
FROODSVLQJ�VWDJJHU�DPHQGPHQW�LQ�WKH�3URSRVDO�SURWHFWV�VWRFNKROGHUV���,Q�SDUWLFXODU��WKH�
ODVW�SDUDJUDSK�RI�WKH�6XSSRUWLQJ�6WDWHPHQW�UHDGV��LQ�UHOHYDQW�SDUW��

³7KH�3URSRVDO�LV�GHVLJQHG�WR�VXSSRUW�FODVVLILHG�ERDUG�VWUXFWXUHV�DQG�WKHLU�
SRVLWLYH�FRQWULEXWLRQ�WR�ORQJ�WHUP�ERDUG�DQG�PDQDJHPHQW�VWUDWHJLF�
SODQQLQJ��ZKLOH�establishing a collapsing stagger feature that limits the 
director protection afforded by board classification should “holdover” 
directors serve on the board���7KH�FODVVLILHG�ERDUG�ZLWK�D�collapsing 
stagger provision�FDQ�EH�DQ�important new governance formulation�IRU�
GLUHFWRUV��H[HFXWLYHV��VKDUHKROGHUV��DQG�DOO�FRUSRUDWH�VWDNHKROGHUV�´�
�(PSKDVLV�DGGHG���

7KH�3URSRVDO�DQG�6XSSRUWLQJ�6WDWHPHQW�DOVR�RPLW�WKDW�WKH�&RPSDQ\�DOUHDG\�KDV�D�
GLUHFWRU�UHVLJQDWLRQ�SROLF\�LQ�SODFH�IRU�QRPLQHH�GLUHFWRUV�LQ�XQFRQWHVWHG�HOHFWLRQV�ZKR�
UHFHLYH�PRUH�³ZLWKKHOG´�YRWHV�WKDQ�³IRU´�YRWHV����

PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP 
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� ,Q�6WDII�/HJDO�%XOOHWLQ�1R����%��6HS�������������WKH�6WDII�H[SODLQHG�WKDW�³UHOLDQFH�
RQ�UXOH���D���L�����WR�H[FOXGH�RU�PRGLI\�D�VWDWHPHQW�PD\�EH�DSSURSULDWH�ZKHUH«WKH�
FRPSDQ\�GHPRQVWUDWHV�REMHFWLYHO\�WKDW�D�IDFWXDO�VWDWHPHQW�LV�PDWHULDOO\�IDOVH�RU�
PLVOHDGLQJ�´��6WDII�SUHFHGHQW�LQGLFDWHV�WKDW�ZKHQ�WKH�SUHPLVH�RI�D�SURSRVDO�LV�EDVHG�RQ�DQ�
REMHFWLYHO\�IDOVH�RU�PDWHULDOO\�PLVOHDGLQJ�VWDWHPHQW��WRWDO�H[FOXVLRQ�RI�WKH�SURSRVDO�LV�
ZDUUDQWHG���See, e.g.� Netgear, Inc.��$SU������������FRQFXUULQJ�ZLWK�WKH�H[FOXVLRQ�RI�D�
SURSRVDO�WR�DPHQG�WKH�FRPSDQ\¶V�E\ODZV�DQG�JRYHUQLQJ�GRFXPHQWV�WR�JLYH�KROGHUV�ZLWK�
DQ�DJJUHJDWH�RI�����QHW�ORQJ�RI�RXWVWDQGLQJ�FRPPRQ�VWRFN�WKH�SRZHU�WR�FDOO�D�VSHFLDO�
VKDUHKROGHU�PHHWLQJ��EHFDXVH�WKH�VXSSRUWLQJ�VWDWHPHQW�ZDV�PDWHULDOO\�IDOVH�LQ�VWDWLQJ�WKDW�
WKH�FRPSDQ\�³RQO\�DOORZV�D�PDMRULW\�RI�WKH�%RDUG��WKH�&KDLUPDQ�RI�WKH�%RDUG��WKH�&KLHI�
([HFXWLYH�2IILFHU�RU�WKH�3UHVLGHQW�WR�FDOO�D�VSHFLDO�PHHWLQJ�´�VXJJHVWLQJ�WKDW�VKDUHKROGHUV�
KDYH�QR�ULJKW�WR�FDOO�D�VSHFLDO�PHHWLQJ�XQGHU�WKH�FRPSDQ\¶V�H[LVWLQJ�E\ODZV�ZKHQ�WKH\�
DOUHDG\�KDYH�VXFK�ULJKW���Ferro Corporation��0DU�������������FRQFXUULQJ�ZLWK�WKH�
H[FOXVLRQ�RI�D�SURSRVDO�UHTXHVWLQJ�WKDW�WKH�FRPSDQ\�UHLQFRUSRUDWH�LQ�'HODZDUH�EDVHG�RQ�
PLVVWDWHPHQWV�RI�2KLR�ODZ��ZKLFK�PLVVWDWHPHQWV�LPSURSHUO\�VXJJHVWHG�WKDW�WKH�
VKDUHKROGHUV�ZRXOG�KDYH�LQFUHDVHG�ULJKWV�LI�'HODZDUH�ODZ�JRYHUQHG�WKH�FRPSDQ\���
General Electric Company��-DQ������������FRQFXUULQJ�ZLWK�WKH�H[FOXVLRQ�RI�D�SURSRVDO�
XQGHU�ZKLFK�DQ\�GLUHFWRU�ZKR�UHFHLYHG�PRUH�WKDQ�����LQ�³ZLWKKHOG´�YRWHV�ZRXOG�QRW�EH�
SHUPLWWHG�WR�VHUYH�RQ�DQ\�NH\�ERDUG�FRPPLWWHH�IRU�WZR�\HDUV�EHFDXVH�WKH�FRPSDQ\�GLG�
QRW�W\SLFDOO\�DOORZ�VWRFNKROGHUV�WR�ZLWKKROG�YRWHV�LQ�GLUHFWRU�HOHFWLRQV����+HUH��DV�
GLVFXVVHG�DERYH��WKH�3URSRVDO�DQG�6XSSRUWLQJ�6WDWHPHQW�VWDWH�WKDW�³when a director in a 
class fails to win re-election�EXW�FRQWLQXHV�WR�VHUYH�RQ�WKH�%RDUG�DV�D�‘holdover’�GLUHFWRU�´�
WKH�FROODSVLQJ�VWDJJHU�IHDWXUH�ZLOO�WDNH�HIIHFW��LJQRULQJ�WKH�IDFW�WKDW�(WV\¶V�GLUHFWRUV�DUH�
HOHFWHG�E\�D�SOXUDOLW\�RI�WKH�YRWH��XQGHU�ZKLFK�WKHUH�LV�XQOLNHO\�WR�HYHU�EH�³KROGRYHU´�
GLUHFWRUV��

7KH�3URSRQHQW¶V�IDOVH�RU�PLVOHDGLQJ�VWDWHPHQWV�DUH�PDWHULDO���$�PLVVWDWHG�RU�
RPLWWHG�IDFW�LV�PDWHULDO�LI�WKHUH�LV�D�VXEVWDQWLDO�OLNHOLKRRG�WKDW�D�UHDVRQDEOH�VWRFNKROGHU�
ZRXOG�FRQVLGHU�LW�LPSRUWDQW�LQ�GHFLGLQJ�KRZ�WR�YRWH���TSC Industries, Inc. Y� Northway, 
Inc.������8�6��������������������7KH�VWDQGDUG�RI�PDWHULDOLW\�IRU�SXUSRVHV�RI�IDOVH�DQG�
PLVOHDGLQJ�VWDWHPHQWV�XQGHU�5XOH���D���L�����LQ�D�VXSSRUWLQJ�VWDWHPHQW�ZDV�DGGUHVVHG�LQ�
Express Scripts Holding Co. Y� Chevedden�������:/���������DW�
���(�'��0R��)HE������
��������,Q�Express Scripts��LQ�WKH�FRQWH[W�RI�D�SURSRVDO�WKDW�VRXJKW�WR�VHSDUDWH�WKH�
SRVLWLRQV�RI�FKLHI�H[HFXWLYH�RIILFHU�DQG�FKDLUPDQ��WKH�FRXUW�UXOHG�WKDW��³ZKHQ�YLHZHG�LQ�
WKH�FRQWH[W�RI�VROLFLWLQJ�YRWHV�LQ�IDYRU�RI�D�SURSRVHG�FRUSRUDWH�JRYHUQDQFH�PHDVXUH��
VWDWHPHQWV�LQ�WKH�SUR[\�PDWHULDOV�UHJDUGLQJ�WKH�FRPSDQ\¶V�H[LVWLQJ�FRUSRUDWH�JRYHUQDQFH�
SUDFWLFHV�DUH�LPSRUWDQW�WR�WKH�VWRFNKROGHU¶V�GHFLVLRQ�ZKHWKHU�WR�YRWH�LQ�IDYRU�RI�WKH�
SURSRVHG�PHDVXUH´�DQG�WKHUHIRUH�DUH�PDWHULDO���See id��DW�
����-XVW�DV�LQ�Express Scripts��
Netgear�DQG�Ferro��WKH�3URSRVDO�DQG�6XSSRUWLQJ�6WDWHPHQW�DUH�PLVOHDGLQJ�EHFDXVH�WKH\�
PDWHULDOO\�PLVUHSUHVHQW�WKH�&RPSDQ\¶V�³H[LVWLQJ�FRUSRUDWH�JRYHUQDQFH�SUDFWLFHV�´��7KH\�
FUHDWH�WKH�IDOVH�LPSUHVVLRQ�WKDW�VWRFNKROGHUV�ZRXOG�JDLQ�D�SURWHFWLRQ�WKDW�LV�SUDFWLFDOO\�
XQDYDLODEOH��DV�WKHUH�ZRXOG�OLNHO\�QHYHU�EH�³KROGRYHU´�GLUHFWRUV�XQGHU�WKH�&RPSDQ\¶V�
SOXUDOLW\�YRWH�VWDQGDUG�DQG�WKH�FROODSVLQJ�VWDJJHU�IHDWXUH�ZRXOG�XQOLNHO\�HYHU�DSSO\���
$FFRUGLQJO\��WKH�&RPSDQ\�EHOLHYHV�WKDW�WKH�3URSRVDO�DQG�6XSSRUWLQJ�6WDWHPHQW�DUH�
PDWHULDOO\�IDOVH�RU�PLVOHDGLQJ�LQ�YLRODWLRQ�RI�5XOH���D���DQG�DUH�H[FOXGDEOH�IURP�WKH�
3UR[\�0DWHULDOV��

PAUL, WEISS , R IF K I ~D, WHARTON & GARRISON LL P 
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SLB 14 explained that under Rule 14a-8(i)(3), if the proposal contains specific 
statements that may be materially fa lse or misleading or irrelevant to the subject matter of 
the proposal, the Staff may permit the stockholder to revise or delete these statements. 
Here, as discussed above, the main premise of the Proposal itself is materially false or 
misleading. Minor or immaterial corrections would not remedy the deficiency, and the 
entire Proposal and Supporting Statement should be excluded. The Staff should not 
permit the Proponent to revise the Proposal or the Supporting Statement. 

V. Conclusion 

By copy of this letter, the Proponent is being notified that for the reasons set forth 
herein, the Company intends to exclude the Proposal and Supporting Statement from its 
Proxy Materials. We respectfully request that the Staff concur with our view and not 
recommend enforcement action if the Company excludes the Proposal and Supporting 
Statement from its Proxy Materials. If we can be of assistance in this matter, p lease do 
not hesitate to contact me at fmi@paulweiss.com or (212) 373-3185. 

Sincerely, 

~?z,t:, 
Frances Mi 

cc: Jill Simeone, Etsy, Inc. 
Lynn Horwitz, Etsy, lnc. 
Edward Durkin, New York City Carpenters Pension Fund 

Attachments 
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CLASSIFIED BOARD COLLAPSING STAGGER PROPOSAL 

Resolved: That the shareholders of Etsy, Inc. request that the Board initiate the appropriate 

governance process to modify its classified board structure of three classes with thre~-year terms 

to add a collapsing stagger feature. The collapsing stagger feature amendment should provide 

that when a director in a class fails to win re-election but continues to serve on the Board as a 

"holdover" director, then all directors in the "holdover" director's class must stand for re-election 

at the next annual meeting of shareholders along with those director nominees in the class 

scheduled to stand for election at that meeting: 

Supporting Statement: Etsy, Inc. ("Company") has established a classified board structure in its 

bylaws that provide that the Company directors shal! be divided into three classes and shall 

elected to staggered terms of three years. Classified boards were popularized decades ago as 

defensive mechanisms against hostile corporate control events. Today most corporations have 

an annual election structure for director elections as institutional investors' concerns about 

board of director entrenchment have driven board declassification. Today, a declassified board 

is perceived by most to be a governance best practice. 

However, recent empirical studies present compelling new evidence demonstrating that 

classified boards are associated with "a statistically and economically significant increase in firm 

value." (Cremers, Lubomir, Sepe, Staggered Boards and Long-Term Firm Value, Revisited (July 25, 

2017) https://ssrn.com/abstract=2364165. The authors state: "The promotion of long-term 

projects and optimal stakeholder firm-specific investments are the two main transmission 

channels through which staggered (classified) boards can positively impact firm value." Directors 

facing annual elections are pressured to focus on short-term metrics rather than generating long­

term sustainable value. This short-term pressure harms the corporations they oversee as well as 

numerous important corporate stakeholders, such as employees, communities, and suppliers. 

The classified board structure can serve a constructive role in today's investment market as it 

provides a measure of protection from short-term shareholder and market pressures and their 

negative effects on corporate value. 

We believe that the recent widespread adoption of a majority vote standard in the market 

creates a governance environment in which a classified board can provide boards and executives 

latitude to focus on sustainable corporate performance, while still providing a strong measure of 

board accountability. Shareholders are no longer dependent on "control" or "influence" events 

in the form of short-slate or full-slate election challenges. Instead, shareholders in uncontested 

director elections cast legally meaningful votes when elections are governed by a majority vote 

standard. The Proposal is designed to support classified board structures and their positive 

contribution to long-term board and management strategic planning, while establishing a 

collapsing stagger feature that limits the director protection afforded by board classification 

should "holdover" directors serve on the board. The classified board with a collapsing stagger 

provision can be an important new governance formulation for directors, executives, 

shareholders, and all corporate stakeholders. 
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January 28, 2022 
 
Etsy, Inc.  
117 Adams Street 
Brooklyn, NY 11201 
 
Re:  Stockholder Proposal Submitted by the New York City Carpenters Pension Fund 

 

Ladies and Gentlemen: 
 

This letter confirms our advice regarding a proposal (the “Proposal”) submitted to 
Etsy, Inc., a Delaware corporation (the “Company”), by the New York City Carpenters Pension 
Fund (the “Proponent”) for inclusion in the Company’s proxy materials for its 2022 Annual 
Meeting of Stockholders (the “2022 Annual Meeting”).  For the reasons explained below, it is our 
opinion that the Proposal would violate Delaware law if it were implemented. 
 
I. The Proposal.   
 

The Proposal addresses the election of directors and their terms of office.  
Currently, directors are divided into three, staggered classes of the Company’s Board of Directors 
(the “Board”).  Only one class is elected each year.  The stockholders elect directors for three-year 
terms.1  It is expected that three directors will stand for election in 2022 (for terms expiring in 
2025), three directors will stand for election in 2023 (for terms expiring in 2026) and three directors 
will stand for election in 2024 (for terms expiring in 2027).  The Proponent urges the Board to 
“add a collapsing stagger feature” to this election system: 
 

Resolved: That the shareholders of [the Company] request that the 
Board initiate the appropriate governance process to modify its 
classified Board structure of three classes with three-year terms to 
add a collapsing stagger feature. The collapsing stagger feature 
amendment should provide that when a director in a class fails to 
win re-election but continues to serve on the Board as a “holdover” 
director, then all directors in the “holdover” director’s class must 

 
1 See the Amended and Restated Certificate of Incorporation (the “Certificate of Incorporation”) of the 

Company, Article V. 
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stand for re-election at the next annual meeting of shareholders 
along with those director nominees in the class scheduled to stand 
for election at that meeting. 

 
We use the 2022 Annual Meeting at which Class I directors would be elected and 

the 2023 Annual Meeting of Stockholders (the “2023 Annual Meeting”) at which Class II directors 
would be elected to illustrate the effect of the Proposal.  Three Class I directors (who currently 
serve in the 2022 Board class) would stand for re-election at the 2022 Annual Meeting.  Under the 
current Board structure and the Company’s Certificate, if one Class I director is successfully re-
elected and the others are not, the successful director would serve a three-year term.2  The two 
directors failing re-election would “holdover” in office until the 2023 Annual Meeting.3  At the 
2023 Annual Meeting, the two Class I holdover directors (or their replacements) would stand for 
re-election to two-year terms, and the three Class II directors in the 2023 Board class would stand 
for election to three-year terms. 

 
Under the Proposal, the Class I director successfully elected at the 2022 annual 

meeting would be punished for the failed election of the other “holdover directors.”  The successful 
Class I director would have his or her duly elected term cut short, contrary to the terms of the 
Company’s Certificate of Incorporation and would be required to stand for re-election with the 
Class I holdover directors in 2023, along with the three Class II directors in the 2023 Board class.4 

 

 
2  We note that, under the Company’s Bylaws, directors are elected by plurality vote.  See the Bylaws of the 

Company, Article I, Section 1.9.  Under a plurality voting standard, the nominee who receives the highest 
number of votes for a directorship is validly elected, even if those votes are less than a majority of the shares 
entitled to vote, meaning a single vote is sufficient to elect in an uncontested election. Accordingly, the 
circumstances in which an incumbent director could “fail[] to win re-election but continue[] to serve on the 
Board as a ‘holdover’ director” are a null set; only if no votes were cast in favor of the director’s re-election 
could he or she fail to be elected but remain in office as a “holdover” director.  The Board has adopted a 
resignation policy, pursuant to which directors (who have been elected by plurality vote) are expected to offer 
their resignation if they receive more votes “withheld” than “for” their election, but this policy would result 
only in a director resigning from a three-year term to which he or she has been duly elected under the plurality 
voting standard.  This resignation policy also does not result in “holdover” directors. 

In the remainder of this letter, we address the Proposal on the basis of its terms, and accept the theoretical 
possibility that a director of the Company could be a “holdover” director, however unlikely that possibility 
might be.  

3 In this example, the holdover director must stand for election in 2023 because he or she has not been elected 
to a new three-year term.  See North Fork Bancorporation, Inc. v. Toal, 825 A.2d 860 (Del. Ch. 2000).  A 
stockholder could also petition the Delaware Court of Chancery to order a special meeting, to require an 
election regarding the holdover director’s seat before the 2023 annual meeting, but the Court is not required 
to order a special meeting.  Id. at 871. 

4 It is unclear under the Proposal whether the directors in Class I would be elected at the 2023 Annual Meeting 
for two-year terms or three-year terms.  In other words, in the example above (where one director is 
successfully elected, but the other two are not, at the 2022 Annual Meeting), it is unclear whether, at the 2023 
Annual Meeting, (i) three directors (from Class I) would be subject to election for two-year terms and three 
directors (from Class II) would be subject to election for three-year terms, or (ii) six directors (from both 
Class I and Class II) would be subject to election for three-year terms. 
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II.   Summary Of Analysis. 

 
Section 141(d) of the Delaware General Corporation Law (the “DGCL”) requires 

that, when directors are divided into three classes, directors must be elected to full three-year terms.  
The Proposal’s “collapsing feature” violates Section 141(d) because the Proposal would result in 
certain successfully elected directors serving only one-year terms.     

 
In addition, under Section 141(d), directors generally elected by the voting 

stockholders at large (here, the directors elected by the holders of common stock) must all be 
elected to terms of equal length (that is, equal terms of three years).  Section 141(d) permits 
differential terms (of greater or less than three years) only for directors who are specially elected 
by separate classes or series of stock (such as preferred stock).  Accordingly, the Proposal also 
violates Section 141(d) because the “collapsing stagger feature” of the Proposal would result in 
certain directors being elected by the common stockholders to three-year terms, and other directors 
(in the same class as a holdover director) being elected by common stockholders to one-year terms. 

 
Finally, once a director is successfully elected to a three-year term, his or her term 

cannot be prematurely terminated by reason of the failed re-election bid of another director.  Under 
Section 141(b) of the DGCL and the cases interpreting it, a director is entitled to serve the entirety 
of his or her three-year term (that is, until a successor is elected after that full term has expired), 
unless the director resigns, the director is expressly removed by stockholders, or the director is 
disqualified from continuing to hold office for failure to satisfy a director qualification provision.  
These are the exclusive methods to unseat a director.  Because the Proposal would shorten the term 
of a successfully elected director without relying on any of these methods, it would violate Section 
141(b) of the DGCL.  

 
III.   The Proposal Would Violate Delaware Law If It Were Implemented.  
 

The DGCL does not permit the Proposal’s “collapsing stagger feature.”  The DGCL 
establishes a default rule that all directors are elected to one-year terms, expiring at the next annual 
meeting of stockholders.5  To provide for a staggered board (denoted as a “classified” board in the 
DGCL), a corporation must follow Section 141(d).  The first sentence of Section 141(d) establishes 
the exclusive means to stagger (classify) the directors who are elected by the stockholders at large:6 
 

The directors of any corporation organized under this chapter may, 
by the certificate of incorporation or by an initial bylaw, or by a 
bylaw adopted by a vote of the stockholders, be divided into 1, 2 or 
3 classes; the term of office of those of the first class to expire at the 
first annual meeting held after such classification becomes effective; 
of the second class 1 year thereafter; of the third class 2 years 
thereafter; and at each annual election held after such classification 

 
5 See 8 Del. C. § 211(b); Insituform of North America v. Chandler, 534 A.2d 257, 266 (Del. Ch. 1987). 
6 The distinction between directors elected by the stockholders “at large” versus directors elected by separate 

classes or series of stock is discussed below. 
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becomes effective, directors shall be chosen for a full term, as the 
case may be, to succeed those whose terms expire.7 

 
Except for the first two inaugural classes of a staggered board, the directors elected by stockholders 
must be “chosen for a full term” to succeed the directors whose terms have expired.8  The Delaware 
Supreme Court has expressly held that, when a board is divided into three staggered classes, “full 
term” means a three-year term:  
 

The DGCL, from its initial enactment in 1899, has authorized 
Delaware corporations to stagger the terms of their boards of 
directors.  Although the statutory language has been amended from 
time to time, it has remained substantially the same . . . As early as 
1917, commentators understood that the staggered board provision 
contemplates three year director terms.9 

 
The Proposal would therefore violate Section 141(d) if it were implemented because directors who 
are successfully elected to a Board class would serve less than the required “full term” if the class 
happens to include a holdover director who has not been re-elected.10 
 

The Proposal would also violate another facet of Section 141(d) by permitting the 
terms of certain directors to differ from the terms of other directors.  The holders of common stock 
of the Company possess the residual right to vote on all stockholder matters.11  Commentators 
often refer to directors elected by the common stock as being elected by the stockholders “at large” 
(i.e., by the stockholders with residual voting power).  The terms of directors elected by the 
stockholders “at large” are governed by the first sentence of Section 141(d), quoted above.  Section 
141(d) continues, by permitting a corporation to fix (in its certificate of incorporation) different 
terms for directors that are specially elected by a separate class or series of stock: 

 
7 8 Del. C. § 141(d) (emphasis added).  
8 The Company’s Amended and Restated Certificate of Incorporation has provided for a classified board for 

more than two years, so the lead-in provisions of Section 141(d) regarding the inaugural two classes no longer 
apply. 

9 Airgas, Inc. v. Air Products & Chemicals, Inc., 8 A.3d 1182, 1192 (Del. 2010) (interpreting a certificate of 
incorporation providing that directors serve for a term “expiring at the annual meeting of stockholders held 
in the third year following the year of their election” to mean directors were entitled to serve “three year 
terms”). 

10 Once the polls for voting are closed, no additional votes may be received, absent an order from the Delaware 
Court of Chancery.  8 Del. C. § 231(c) (“No ballot, proxies or votes, nor any revocations thereof or changes 
thereto, shall be accepted by the inspectors after the closing of the polls unless the Court of Chancery upon 
application by a stockholder shall determine otherwise.”)  Accordingly, absent judicial action setting aside a 
vote, an election is complete, and a director who has received the required vote is elected, at the time the 
polls close.  The presence of a holdover director in the same class as an elected director cannot somehow re-
open the polls or interfere with the election of another director. 

11 See Amended and Restated Certificate of Incorporation of the Company, Article IV.B.2 (“Each share of 
Common Stock shall entitle the holder thereof to one (1) vote on each matter submitted to a vote of holders 
of Common Stock . . . .”). 
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The certificate of incorporation may confer upon holders of any 
class or series of stock the right to elect 1 or more directors who 
shall serve for such term, and have such voting powers as shall be 
stated in the certificate of incorporation.  The terms of office and 
voting powers of the directors elected separately by the holders of 
any class or series of stock may be greater than or less than those of 
any other director or class of directors. 
 

In contrast to the directors elected by the stockholders at large, directors specially elected by a 
separate class or series of stock may have terms and voting powers “greater than or less than those 
of any other director.”  Section 141(d) then continues by providing that the certificate of 
incorporation may provide any director voting powers that differ from the voting powers of other 
directors: 

 
In addition, the certificate of incorporation may confer upon 1 or 
more directors, whether or not elected separately by the holders of 
any class or series of stock, voting powers greater than or less than 
those of other directors. 
 

This provision authorizes variable voting power among directors elected by the stockholders at 
large, but does not authorize variable terms for directors elected by the stockholders at large.  The 
Proposal would therefore violate Delaware law because it would allow the stockholders at large 
(the holders of common stock) to elect some directors to one-year terms and other directors to 
three-year terms, depending on whether a director serves in a class with a holdover director.  This 
scheme is not permitted by the DGCL. 

 
For the reasons explained above, the Company’s directors must be elected to full, 

three-year terms.  Once elected to a term, a director’s three-year term cannot be shortened or 
terminated in the manner contemplated by the Proposal.  Section 141(b) of the DGCL, together 
with the cases interpreting it, set out the means for unseating a director from office before the 
scheduled expiration of his or her full term.  Section 141(b) provides that “[e]ach director shall 
hold office until such director’s successor is elected and qualified or until such director’s earlier 
resignation or removal.”  Interpreting Section 141(b), the Delaware Court of Chancery observed 
that the statute:  
 

recognizes three procedural means by which the term of a sitting 
director can be brought to a close: (1) when the director’s successor 
is elected and qualified, (2) if the director resigns, or (3) if the 
director is removed . . . . This interpretation of Section 141(b) 
comports with how [Delaware] law has developed.12 

 
12 Kurz v. Holbrook, 989 A.2d 140, 155-56 (Del. Ch. 2010), aff’d in part, rev’d in part sub nom. Crown EMAK 

Partners, LLC v. Kurz, 992 A.2d 377 (Del. 2010) (affirming the part of the Court of Chancery’s decision 
discussed in this letter). 
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Later in the same decision, the Court of Chancery stated that Section 141(b) contemplates a fourth 
means to unseat a director: a director could be disqualified from continuing to hold office by a 
certificate of incorporation provision setting forth a qualification for directorship that was adopted 
before the director’s election.13  The Court of Chancery treated these methods of unseating a 
director as the exclusive means of ending a director’s term.14 
 

The Proposal would cut short a duly elected director’s three-year term based on the 
election results for an entirely different director serving in the same class.  This scheme for ending 
a director’s term does not comport with any of the four exclusive means to unseat a director: 

 
(1)  The Proposal does not follow the first means under Section 141(b) to unseat 

a director: by electing a successor once the current director’s term expires.  
The Delaware Court of Chancery has specifically held that a director cannot 
be unseated by the election of a successor until the annual meeting at which 
his or her term is scheduled to expire (here, three years from election 
because the Board is divided into three staggered classes).15   

 
(2) The Proposal does not contemplate that a successfully elected director 

resign early from his or her three-year term.  The Proposal requests that the 
Company “modify its classified board structure” itself to replace the “three 
classes with three-year terms” required by the statute with the Proposal’s 
requested alternative “collapsing stagger feature.” 

 
(3) The Proposal does not seek the removal of a successfully elected director 

from his or her three-year term.  The Proposal would purport to unseat 
directors (who would not be identified when the Proposal is adopted) on 
future dates (also unknown on the date the Proposal is adopted).  Under 
Section 141(k) of the DGCL, a director may be removed only by a majority 
of the outstanding stock “then entitled to vote at an election of directors.”  
The only stockholders entitled to vote on the removal of a director are the 
stockholders as of a date that cannot be more than 60 days before the date 

 
13 Id. at 157 (citing Stroud v. Milliken Enters., Inc., 585 A.2d 1306, 1308 (Del. Ch. 1988)).  The Delaware 

courts have reasoned that a certificate of incorporation can operate to unseat a director if he or she fails to 
satisfy a qualification because the directors are elected subject to their continued qualification.  The Delaware 
courts have analogized this type of provision to a resignation because a director takes office with the 
understanding of how the qualification will operate.  Stroud, 585 A.2d at 1309. 

14 Id. at 156 (noting that a director’s death is not expressly recognized as a method of ending a director’s term 
but also noting that because death obviously results in the termination of a director’s term, “I . . . do not 
regard the absence of any reference to death in Section 141(b) as implying that the identified means 
[described by the Court to unseat a director] are non-exclusive”) (emphasis added). 

15 Kurz, 989 A.2d at 160 (holding that a director’s term cannot be ended prematurely by “purporting to elect 
the director’s successor early.”).  The Supreme Court affirmed this holding as well.  Crown EMAK Partners, 
992 A.2d at 401-02 (“[Stockholders] cannot end an incumbent director’s term prematurely by purporting to 
elect the director’s successor before the incumbent’s term expires.”).   
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of the meeting at which stockholders consider a removal proposal.16  
Accordingly, the Proposal cannot somehow allow for a roving future 
removal of directors successfully elected to a three-year term. 

 
(4)   The Proposal does not seek to impose a qualification on directors.  Under 

the Proposal, a director would be unseated from his or her term solely 
because of the failed re-election of a different director holding over in 
office.  The failed election of an entirely different director does not relate to 
whether the successfully elected director is qualified to hold office. 

 
Our conclusions are not only required by Sections 141(d) and 141(b) of the DGCL 

but also reach a sensible result.  If the stockholders fail to re-elect a single director, for whatever 
reason, that decision cannot impugn the fitness of another director, who has been duly elected by 
the stockholders, to serve out the full term envisioned by the statute.  Nor can the stockholders’ 
failure to elect one director have the effect of disenfranchising the stockholders’ decision to elect 
the other directors at the same annual meeting.   
 

* * * 
 

  

 
16 8 Del. C. § 213(a) (requiring that the record date fixed to determine stockholders entitled to vote at a 

stockholder meeting, which would include a meeting called to remove directors, cannot be more than 60 days 
before the date of the meeting). 
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For all of the foregoing reasons, it is our opinion that the Proposal would violate 
Delaware law if it were implemented. 

Very truly yours, 

?f ..... 1..u. d,Jt i "-11 L LP 
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SENT VIA EMAIL ± jsimeone@etsy.com  

February 3, 2022   

Jill Simeone 
Chief Legal Officer and Corporate Secretary  
Etsy, Inc.   
117 Adams Street 
Brooklyn, NY 11201  
 
 RE: Shareholder Proposal Withdrawal Letter  

Dear Ms. Simeone: 

 On behalf of the New York City Carpenters Pension Fund �³)XQG´��� ,� KHUHE\�
withdraw the Classified Board shareholder proposal submitted by the Fund on December 
15, 2021.  As a long-term holder of Etsy, Inc. common stock, we hope to engage in future 
dialogue with the Company on classified board issue and other important governance 
topics. 

      Sincerely, 

       

      .ULVWLQ�2¶%ULHQ��/06:�&(%6� 
      Executive Director  
 
cc.  Edward J. Durkin  
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