
 
        February 14, 2022 
  
Catherine James 
Kinder Morgan, Inc. 
 
Re: Kinder Morgan, Inc. (the “Company”) 

Incoming letter dated February 14, 2022 
 
Dear Ms. James: 
 

This letter is in regard to your correspondence concerning the shareholder 
proposal (the “Proposal”) submitted to the Company by Warren Wilson College (the 
“Proponent”) for inclusion in the Company’s proxy materials for its upcoming annual 
meeting of security holders.  Your letter indicates that the Proponent has withdrawn the 
Proposal and that the Company therefore withdraws its January 11, 2022 request for a no-
action letter from the Division.  Because the matter is now moot, we will have no further 
comment.  
 

Copies of all of the correspondence related to this matter will be made available 
on our website at https://www.sec.gov/corpfin/2021-2022-shareholder-proposals-no-
action.  
 
        Sincerely, 
 
        Rule 14a-8 Review Team 
 
 
cc:  Andrew Behar 
 As You Sow 
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January 11, 2022 

BY ELECTRONIC MAIL (shareholderproposals@sec.gov) 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel 
100 F Street, N.E. 
Washington, D.C. 20549 
 

Re: Kinder Morgan, Inc. - Shareholder Proposal Submitted by As You Sow. 

Ladies and Gentlemen: 

This letter is submitted by Kinder Morgan, Inc. (“KMI”, “we”, “us”, “our” or the 
“Company”) pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934 (as amended, 
the “Exchange Act”) to notify the U.S. Securities and Exchange Commission (the 
“Commission”) of our intention to exclude from our proxy materials for our 2022 annual 
meeting of stockholders a proposal (the “Proposal”) and statements in support thereof (the 
“Supporting Statements”) submitted by As You Sow (the “Proponent”) on behalf of Warren 
Wilson College (the “Stockholder”).  We also respectfully request confirmation that the Staff of 
the Division of Corporation Finance (the “Staff”) will not recommend to the Commission that 
enforcement action be taken if we exclude the Proposal from our 2022 proxy materials in 
reliance on Rule 14a-8(i)(10) and/or Rule 14a-8(i)(3). 

Copies of the Proposal and the Supporting Statements together with related relevant 
correspondence received from the Proponent, are attached hereto as Exhibit 1.   

In accordance with Staff Legal Bulletin No. 14D (November 7, 2008), this letter is being 
e-mailed to shareholderproposals@sec.gov. In accordance with Rule 14a-8(j) and Staff Legal 
Bulletin No. 14D (November 7, 2008), a copy of this letter is also being e-mailed to the 
Proponent and the Stockholder as notice of our intent to exclude the Proposal and of our reasons 
therefor.  The mailing and e-mail addresses for the Proponent and the Stockholder are set forth at 
the end of this letter. 

We currently intend to file our definitive 2022 proxy materials with the Commission on 
or about April 1, 2022.  Therefore, in accordance with Rule 14a-8(j), this letter is being filed 
with the Commission 80 calendar days before the date upon which we expect to file our 2022 
proxy materials. 
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THE PROPOSAL 

The Proponent requests the inclusion of the following resolution in KMI’s 2022 proxy 
statement: 
 

“Resolved: Shareholders request that Kinder Morgan, at reasonable expense and 
excluding proprietary information, issue a public report quantifying emissions 
released from its facilities that impact local communities and describe how the 
company intends to address and reduce such community impacts from its 
operations.” 

BASIS FOR EXCLUSION 

I. Rule 14a-8(i)(10) – The Proposal may be omitted pursuant to Rule 14a-8(i)(10) 
because it has already been substantially implemented. 

A. Background. 

The Commission has consistently concluded that a proposal may be excluded when a 
company has already addressed each element of the proposal; however, companies need not have 
implemented each element in the precise manner suggested by the proponent (Exchange Act 
Release No. 34–20091, August 16, 1983). Additionally, the Commission has allowed exclusion 
of proposals where a specific aspect of the proposal is not implemented, but the proposal has 
otherwise been substantially achieved. See Duke Energy (February 21, 2012). Ultimately, the 
actions taken by the company must have addressed the proposal’s “essential objective.” See 
Anheuser-Busch Companies. Inc. (January 17, 2007).  

A. The essential objective of the Proposal has already been addressed by KMI in its 2020 
Environmental, Social and Governance Report and related disclosures. 

We believe the essential objective of the Proposal is to induce KMI to prepare a report (i) 
quantifying its emissions that impact local communities and (ii) describing its plans to reduce 
such impact.   

KMI is committed to measuring its environmental and community impact in a 
meaningful way and transparently disclosing such impact to stockholders. We currently disclose 
the requested information in the KMI 2020 Environmental, Social and Governance Report (the 
“KMI ESG Report”), which report is published annually and is available on our website.  The 
KMI ESG Report was prepared using the Sustainability Accounting Standards Board’s 
(“SASB”) October 2018 final standards and primarily includes metrics from the SASB 
Extractives & Minerals Processing Sector Oil & Gas - Midstream Standard (EM-MD, Version 
2018-10).  The SASB methodology was chosen in consultation with our top institutional 
investors who hold, collectively, in excess of 15% of our outstanding shares of common stock, 
because it is a well-established standard that relates specifically to KMI’s industry.   
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II. Proxy Rule 14a-8(i)(3) – The Proposal may be omitted pursuant to Rule 14a-8(i)(3) 
because the Proposal would violate the Commission’s proxy rules by constituting a 
materially false or misleading statement. 

A. Background.  

Rule 14a-8(i)(3) permits exclusion of a shareholder proposal if the proposal or supporting 
statement is contrary to any of the rules promulgated by the Commission, including Rule 14a-9, 
which prohibits materially false or misleading statements in proxy soliciting materials. A 
proposal may be excluded as false and misleading where implementation by the Company could 
be significantly different from the actions envisioned by shareholders in voting on it.  Fuqua 
Industries, Inc. (March 12, 1991). 

B. The Proponent’s Supporting Statements are false and misleading because they 
misrepresent the premise of the proposal such that implementation of the Proposal 
could be significantly different from the actions envisioned by shareholders in voting 
on it.  

The Proponent’s Supporting Statements include the following Whereas clause (the 
“Whereas Clause”) that serves as an introduction to the Proposal:  

“Whereas: Kinder Morgan has scored in the bottom ten (491 out of 500) of the 
S&P500 on a recent Racial Justice Scorecard1 due to our Company’s inaction on 
Racial Justice. The low score is partially due to a poor track-record on 
environmental racism and climate justice. Emissions from multiple Kinder 
Morgan North American facilities have negatively impacted underrepresented 
adjacent communities, causing public health concerns and poor brand association. 
Specific community cases include toxic emissions from a facility located in the 
Dutchtown neighborhood of St. Louis. 

Numerous studies describe how Black, Indigenous, people of color (BIPOC) 
communities are disproportionately exposed to public health risks, environmental 
racism, and climate injustice: 

 “Environmental injustice contributes to disparities in health status across 
populations of different ethnic, racial, and socioeconomic backgrounds, 
such as differences in the incidence and prevalence of asthma, obesity, 
diabetes, lung cancer, and a range of mental health and developmental 
problems.”2  

 “African-Americans are 75% more likely than others to live near facilities 
that produce hazardous waste.”3 

 “A 2016 study in Environment International found that long-term 
exposure to pollution is associated with racial segregation, with more 
highly segregated areas suffering higher levels of exposure.”4 
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Local communities negatively impacted by emissions from Kinder Morgan 
facilities, have, for many years asked that the Company: 

 Monitor air quality and publicly release emissions levels recorded near 
community centers, schools, churches, and healthcare centers. 

 Hold accessible community meetings, engagement, and outreach programs 
for public comment to allow concerns of community members to be heard. 

 Publicly release a diversity, equity, and inclusion statement that details the 
steps Kinder Morgan will take to become more environmentally 
responsible and racially just. 

Given heightened awareness around environmental racism and climate injustice, 
failing to meet community requests for transparency, disclosure, and engagement 
raises the material risk of litigation and reduced brand value while directly 
contradicting public health safety concerns.” 
________________ 
1 https://www.asyousow.org/our-work/social-justice/racial-justice/data-visualization 
2 https://www.ncbi nlm nih.gov/pmc/articles/PMC6042867/ 
3 https://www.nytimes.com/2020/07/28/magazine/pollution-philadelphia-black-americans html 
4 https://www.sciencedirect.com/science/article/pii/S0160412016301386 
 

In addition to including statements about KMI with which we strongly disagree,1 the 
Whereas Clause misrepresents the premise of the Proposal in a way that will mislead 
shareholders.   

The Whereas Clause appears to be building up to a proposal that relates to environmental 
racism, but the Proposal itself does not address environmental racism at all.  The Proposal 
merely seeks a report on emissions that impact “local communities” and plans to address such 
impact.  The Whereas Clause focuses on racial justice.  The Proposal itself does not.   

                                                 
1 While it is not the focus of this letter, we believe it is worth noting that the Proponent’s suggestion that KMI has 
repeatedly ignored requests and inquiries from local community members is false.  We strive to build and maintain 
healthy relationships throughout the areas where we operate through dialogue with local stakeholders.  We engage in 
outreach activities such as (i) providing brochures, newsletters, and project updates; (ii) making safety and public 
awareness presentations; (iii) attending community events and (iv) hosting community open houses.  Ultimately 
when our stakeholders engage with us, we believe we are responsive.   

Please see Section 16: Community Relations of the KMI ESG Report, beginning on page 37 of Exhibit 2 for more 
information.  Additional information can also be found in our Community Relations Policy available at 
https://www.kindermorgan.com/WWWKM/media/Documents/Community_Relations_Policy.pdf and our 
Indigenous Peoples Policy available at 
https://www.kindermorgan.com/WWWKM/media/Documents/Indigenous_Peoples_Policy.pdf    
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Suite 2300 
Houston, Texas 77002 
Attn: Troy L. Harder 
Phone: (713) 221-1456 
E-mail: Troy.Harder@bracewell.com  
 
Proponent 

As You Sow 
2020 Milvia St., Suite 500 
Berkeley, CA 94704 
Attn: Olivia Knight 
Email: oknight@asyousow.org 
 shareholderengagement@asyousow.org 
 
Stockholder 
 
Warren Wilson College 
701 Warren Wilson Road 
Swannanoa, NC 28778 
Attn: Benjamin Linthicum 
Email  
  

PII



2020 Milvia St. Suite 500  www.asyousow.org 
    Berkeley, CA 94704              BUILDING A SAFE, JUST, AND SUSTAINABLE WORLD SINCE 1992 

VIA FEDEX & EMAIL 

November 2 , 2021 

Catherine C. James 
Vice President and General Counsel 
Kinder Morgan, Inc. 
1001 Louisiana Street 
Suite 1000 
Houston, Texas 77002 
catherine james@kindermorgan.com

Dear Ms. James, 

As You Sow is filing a shareholder proposal on behalf of Warren Wilson College (“Proponent”), a 
shareholder of Kinder Morgan, Inc., for inclusion in Kinder Morgan, Inc.’s 2022 proxy statement and for 
consideration by shareholders in accordance with Rule 14a-8 of the General Rules and Regulations of 
the Securities Exchange Act of 1934.   

A letter from the Proponent authorizing As You Sow to act on its behalf is enclosed. A representative of 
the Proponent will attend the stockholder meeting to move the resolution as required.  

We are available to discuss this issue and are optimistic that such a discussion could result in resolution 
of the Proponent’s concerns.  

To schedule a dialogue, please contact Olivia Knight, Racial Justice Initiative Manager at 
oknight@asyousow.org. Please send all correspondence with a copy to 
shareholderengagement@asyousow.org.   

Sincerely, 

Andrew Behar 
CEO 

Enclosures 
Shareholder Proposal
Shareholder Authorization

cc: km ir@kindermorgan.com







 

Andrew Behar 
CEO 
As You Sow  
2020 Milvia Street, Suite 500 
Berkeley, CA 94704 

Re: Authorization to File Shareholder Resolution 

Dear Mr. Behar, 

In accordance with Rule 14a-8 of the General Rules and Regulations of the Securities and Exchange Act 
of 1934,  authorizes As You Sow to file or co-file a shareholder 
resolution with the named Company on our behalf for inclusion in the  2022 proxy statement. 
The resolution at issue relates to the below described subject.  

Stockholder: Warren Wilson College 

Company:  

Subject:  

The Stockholder has continuously owned over $2,000 worth of Company stock, with voting rights, since 
before January 4, 2020 and will hold over $2,000 of such stock through the date of the C
annual meeting in 2022. 

The Stockholder gives As You Sow the authority to address, on  behalf, any and all aspects 
of the shareholder resolution, including drafting and editing the proposal, representing Stockholder in 
engagements with the Company, entering into any agreement with the Company, and designating 
another entity as lead filer and representative of the shareholder. The Stockholder understands that the 

f the aforementioned 
in relation to the resolution. The 

Stockholder supports this proposal. 

Benjamin Linthicim is the head of the Warren Wilson College ESG Advisory Committee.  
He is available for a meeting with 
regarding this shareholder proposal, at the following days/times:  
Monday - Friday and between the hours of 9:00am and 5:30pm 

Date:   Time: 

Date:   Time: 



 
 

 

Benjamin Linthicum can be contacted at  to schedule a dialogue during 
one of the above dates. Any correspondence regarding meeting dates must also be sent to my 
representative:   
 
 
 
and to shareholderengagement@asyousow.org.  
 
Sincerely, 
  
 
_______________________ 
Belinda Burke 
Vice President for Administration & Finance/CFO 
 

PII
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Exhibit 2 

Excerpts from the KMI ESG Report 

 

 

 

 

 




















































































































