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January 12, 2021 

Via e-mail to shareholderproposals@sec.gov 

U.S. Securities and Exchange Commission 
Division of Corporation Finance 
Office of Chief Counsel  
100 F Street, NE  
Washington, DC 20549 

Re:  Pacific Gas and Electric Company 

Notice of Intent to Omit from the 2021 Proxy Materials a Shareholder Proposal 
From Bethann Richter pursuant to Rule 14a-8 of the Exchange Act 

Ladies and Gentlemen: 

Pacific Gas and Electric Company, a California corporation (the “Company”), submits this letter 
under Rule 14a-8(j) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), 
to notify the U.S. Securities and Exchange Commission (the “Commission”) of the Company’s 
intent to exclude a shareholder’s proposal (with the supporting statement, the “Proposal”) from 
the proxy materials for the Company’s 2021 Annual Meeting of Shareholders (the “2021 Proxy 
Materials”) pursuant to the following bases for exclusion under Rule 14a-8: 

• Rule 14a-8(i)(10) because the Company has already substantially implemented the 
proposal;  

• Rule 14a-8(i)(7) because the Proposal deals with matters relating to the Company’s 
ordinary business operations; and 

• Rule 14a-8(i)(5) because the proposal relates to operations which account for less than 
5 percent of the Company's total assets at the end of its most recent fiscal year, and for 
less than 5 percent of its net earnings and gross sales for its most recent fiscal year, and 
is not otherwise significantly related to the Company's business. 

The Proposal was submitted by Ms. Bethann Richter (the “Proponent”) and Mr. George Fox as 
the Proponent’s representative (the “Representative”) on July 20, 2020. In accordance with Rule 
14a-8(j), a copy of this letter and its attachments are being provided to the Proponent and 
Representative.1 The letter informs the Proponent and Representative of the Company’s 

 
1  Because this request is being submitted electronically, Pacific Gas and Electric Company is not 

submitting six copies of the request, as otherwise specified in Rule 14a-8(j).  
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intention to omit the Proposal from its 2021 Proxy Materials. Pursuant to Rule 14a-8(j), this letter 
is being submitted not less than 80 calendar days before the Company intends to file its 
definitive 2021 Proxy Materials with the Commission. 

The Company respectfully requests that the staff of the Division of Corporation Finance of the 
Commission (the “Staff”) confirm that it will not recommend to the Commission that any 
enforcement action be taken if the Company excludes the Proposal from its 2021 Proxy 
Materials as described below. 

I. BACKGROUND 

A. The Proposal  

On July 20, 2020, the Company received Proponent’s Proposal, which was dated as of January 
7, 2020. The Proposal’s resolution reads as follows:  

RESOLVED: That shareholders of Pacific Gas and Electric Company, assembled at the 
annual meeting by person and by proxy, to demand that the Board of Directors 
immediately engage RDS Services, LLC to conduct a Retiree Drug Subsidy Reopening 
to evaluate and recover the estimated ($2,900,253.74) and ($1,026214) [sic] specialty 
drug subsidies, in additional unclaimed Federal Drug Subsidies due Pacific Gas and 
Electric Company. Thereby enhanceing [sic] shareholder value by increasing dividends 
or increasing share price. The shareholders further request that the Board annually 
engage RDS Services, LLC to maximize the Federal Retiree Drug Subsidy.  

On September 10, 2020, the Company sent a letter by e-mail to the Representative, confirming 
receipt of the Proponent’s submission. 

A copy of the Proposal and all related correspondence is included in Exhibit A. 

B. Factual Background 

The Company is a public utility serving northern and central California.  

The Representative is the National Director of Accounts for RDS Services, LLC, the proposed 
auditor. The Proposal therefore appears to demand that the Company engage the 
Representative’s employer.2 

The Retiree Drug Subsidy is a program available under Medicare that enables employers and 
unions to continue providing their Medicare-eligible retirees with employer-sponsored drug 

 
2  Rule 14a-8(i)(4) may also be a basis for exclusion, and the Company reserves its right to make this 

argument. Rule 14a-8(i)(4) permits a company to exclude a shareholder proposal if “it is designed 
to result in a benefit to [the shareholder], or to further a personal interest, which is not shared by the 
other shareholders at large.” Because the Proposal specifies the Representative’s employer, the 
Proposal is designed to further a personal interest, which is not shared by other shareholders at 
large.  
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coverage.3 Employers apply to the Centers for Medicare & Medicaid Services for 
reimbursement for a portion of their eligible expenses for retiree prescription drug benefits. 
Certain errors in that application can limit an employer’s reimbursement recovery. As such, 
employers often engage consulting companies to review the accuracy of their applications and 
to maximize their reimbursement under the Retiree Drug Subsidy program.  

The Company participates in the Retiree Drug Subsidy program for its eligible retirees, and it 
already engages nationally recognized employee benefits consulting companies to assist in the 
preparation of its Retiree Drug Subsidy applications. These consulting companies also evaluate 
the Company’s Retiree Drug Subsidy application to determine whether the Company’s 
recoveries under the program are reasonable and help maximize the Company’s 
reimbursement under the Retiree Drug Subsidy program.  

II. BASES FOR EXCLUSION 

A. Rule 14a-8(i)(10) 

The Proposal is properly excludable from the 2021 Proxy Materials under Rule 14a-8(i)(10) 
because the Proposal has been substantially implemented by the Company. 

Rule 14a-8(i)(10) permits the exclusion of a proposal if the company has already substantially 
implemented the proposal. To demonstrate substantial implementation, a company must show 
that its actions compare favorably with the guidelines and essential purpose of the proposal. 
The actions requested by a proposal need not be “fully effected” as long as they have been 
“substantially implemented” by the Company. See Exchange Act Release No. 34-12598 (July 7, 
1976). Substantial implementation requires only that a company address the underlying 
concerns and satisfy the essential objectives of the proposal, not that the proposal be 
implemented exactly as proposed. Hess Corporation (Apr. 11, 2019); Exxon Mobil Corp. (Apr. 3, 
2019); Exelon Corp. (Feb. 26, 2011). 

In this case, the Proposal demands that the Company engage RDS Services, LLC to audit its 
Retiree Drug Subsidy, and then requests that the Company re-engage RDS Services, LLC on 
an annual basis to perform the same service. The Proposal’s underlying concern is that the 
Company does not maximize its recovery under the Retiree Drug Subsidy program, and its 
essential objective is for the Company to engage a consultant to review the accuracy of the 
Company’s applications. The Proposal’s underlying concern and essential objective have 
already been substantially implemented because the Company already engages nationally 
recognized employee benefits consulting companies to evaluate the Company’s Retiree Drug 
Subsidy application, which is similar to the audit described in the Proposal. The Company need 
not “fully effect” the Proposal’s demand to engage a different supplier in order for Rule 14a-
8(i)(10) to permit exclusion.  

B. Rule 14a-8(i)(7) 

 
3  https://www.cms.gov/Medicare/Prescription-Drug-

Coverage/EmployerRetireeDrugSubsid/index?redirect=/EmployerRetireeDrugSubsid/ 
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The Proposal is properly excludable from the 2021 Proxy Materials under Rule 14a-8(i)(7) 
because the Proposal deals with matters relating to the Company’s ordinary business 
operations. 

A company may exclude a shareholder proposal from its proxy statement if the proposal “deals 
with matters relating to the company’s ordinary business operations.” Rule 14a-8(i)(7). The 
ordinary business exclusion rests on “two central considerations:” The first is that “[c]ertain tasks 
are so fundamental to management’s ability to run a company on a day-to-day basis that they 
could not, as a practical matter, be subject to direct shareholder oversight.” Exchange Act 
Release No. 34-40018 (May 21, 1998) (the “1998 Release”). The second consideration relates 
to “the degree to which the proposal seeks to ‘micro-manage’ the company by probing too 
deeply into matters of a complex nature upon which shareholders, as a group, would not be in a 
position to make an informed judgment. This consideration may come into play in a number of 
circumstances, such as where the proposal involves intricate detail, or seeks specific time-
frames or methods for implementing complex policies.” Id. (citing Exchange Act Release No. 
12999 (Nov. 22, 1976)).4 

1. The Proposal relates to the Company’s day-to-day operational 
matters. 

The Proposal deals with matters relating to the Company’s ordinary business operations 
because it addresses the Company’s relationship with a supplier. 

Proposals concerning decisions relating to supplier relationships are generally excludable under 
Rule 14a-8(i)(7). In the 1998 Release, the Commission specifically included supplier 
relationships as a type of ordinary business matter excludable under Rule 14a-8(i)(7), stating, 
“[c]ertain tasks are so fundamental to management’s ability to run a company on a day-today 
basis that they could not, as a practical matter, be subject to direct shareholder oversight. 
Examples include … the retention of suppliers” (emphasis added).  

Further, the Staff has concurred with the exclusion of proposals under Rule 14a-8(i)(7) in 
numerous instances on the basis that they concerned decisions relating to supplier or vendor 
relationships. See, e.g., Walmart Inc. (Mar. 8, 2018) (concurring in the exclusion of a proposal 
seeking a report outlining the requirements suppliers must follow regarding engineering 
ownership and liability as relating to the company’s ordinary business matter); Foot Locker, Inc. 
(Mar. 3, 2017) (concurring in the exclusion of a proposal seeking a report on steps taken by the 
company to monitor overseas apparel suppliers’ use of subcontractors as relating “broadly to 
the manner in which the company monitors the conduct of its suppliers and their 
subcontractors”); Kraft Foods Inc. (Feb. 23, 2012) (concurring in the exclusion of a proposal that 
sought a report detailing the ways the company “is assessing water risk to its agricultural supply 
chain and action it intends to take to mitigate the impact on long-term shareholder value,” noting 
that the “proposal relates to decisions relating to supplier relationships”).  

 
4 The Staff has made limited exceptions to the ordinary business exclusion rule for proposals 
that “focus[ed] on sufficiently significant social policy issues.” See 1998 Release; Staff Legal 
Bulletin No. 14C (June 28, 2005). This exception does not apply here because the Proposal 
does not address a social policy issue.  
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As in the letters cited above, deciding which suppliers to retain regarding the Company’s Retiree 
Drug Subsidy applications is fundamental to the Company management’s ability to operate the 
Company on a day-to-day basis and is not a proper matter for direct shareholder oversight. See 
Walmart Inc. (Mar. 8, 2018). Further, by demanding that the Company engage RDS Services, 
LLC—rather than its current suppliers—for its Retiree Drug Subsidy program, the Proposal 
seeks to dictate which suppliers the Company will retain. In essence, the Proposal appears to 
seek to replace the Company’s chosen suppliers with the Representative’s employer. As a 
result of the specific details and expertise required for Company management to decide which 
suppliers to retain, the Company’s relationship with its suppliers cannot, “as a practical matter, 
be subject to direct shareholder oversight.”  

2. The Proposal seeks to micromanage the Company’s ordinary 
business operations. 

The Proposal seeks to micromanage the Company by imposing a particular supplier and 
timeline. 

The analysis of whether a proposal seeks to micromanage a company looks only at the degree 
of micromanagement. Staff Legal Bulletin No. 14J (Oct. 23, 2018). The micromanagement 
prong of Rule 14a-8(i)(7) “rests on an evaluation of the manner in which a proposal seeks to 
address the subject matter raised, rather than the subject matter itself” and “whether the 
proposal seeks intricate detail or imposes a specific strategy, method, action, outcome or 
timeline for addressing an issue, thereby supplanting the judgment of management and the 
board of directors.” Staff Legal Bulletin No. 14K (Oct. 16, 2019) (“SLB 14K”). 

The Proposal would micromanage the Company’ operations. The Company already engages 
nationally recognized employee benefits consulting companies to evaluate the Company’s 
Retiree Drug Subsidy application, which is similar to the audit described in the Proposal, and the 
Proposal appears to seek to replace the Company’s chosen suppliers with the Representative’s 
employer. The choice of which suppliers to retain goes directly to the Company’s specific 
strategy, method, and action. By further requiring the Company to engage this supplier on an 
annual basis, the Proposal details a specific timeframe and impermissibly supplants the 
judgment of management and the board of directors.  

C. Rule 14a-8(i)(5) 

The Proposal also is properly excludable from the 2021 Proxy Materials under Rule 14a-8(i)(5) 
because the Proposal is not economically or otherwise significant to the Company’s business. 

A company may exclude a stockholder proposal “[i]f the proposal relates to operations which 
account for less than 5 percent of the company’s total assets at the end of its most recent fiscal 
year, and for less than 5 percent of its net earnings and gross sales for its most recent fiscal 
year, and is not otherwise significantly related to the company’s business.” Rule 14a-8(i)(5). 
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1. The Proposal relates to operations that are not economically 
significant. 

The Proposal relates to operations that are not economically significant because they account 
for much less than 5 percent of the Company’s assets, earnings, and sales. At the end of its 
most recent fiscal year, the Company’s total assets were valued at approximately $84.6 billion; 
its operating loss was approximately $10.1 billion; and its operating revenues were 
approximately $17.1 billion. The Proposal alleges that the Company could recover 
$3,926,467.74.5 That amount is not economically significant because it is is 0.005% of the 
Company’s total assets, 0.04% of its operating loss, and 0.02% of its operating revenues. The 
Company does not expect these percentages to increase meaningfully for 2021.  

2. The Proposal is not otherwise significantly related to the Company’s 
business. 

The Proposal is not otherwise significantly related to the Company’s business because any 
noneconomic significance is not apparent on the Proposal’s face, and the Proponent has not 
demonstrated that it is otherwise significantly related to the Company’s business. 

A proposal that is not economically significant “may be excludable unless the proponent 
demonstrates that it is ‘otherwise significantly related to the company’s business.’ . . . The mere 
possibility of reputational or economic harm will not preclude no-action relief.” Staff Legal 
Bulletin No. 14I (Nov. 1, 2017).  

In Dunkin’ Brands Group, Inc. (Feb. 22, 2018), the Staff permitted exclusion under Rule 14a-
8(i)(5) of a proposal requesting that the company’s board issue a report assessing the 
environmental impact of using K-Cup Pods brand packaging where “the Proposal’s significance 
to the Company’s business [was] not apparent on its face, and that the Proponent ha[d] not 
demonstrated that it [was] otherwise significantly related to the Company’s business.”  

In this case, nothing on the face of the Proposal or supporting statement indicates that the 
Proposal is significant to the Company within the meaning of Rule 14a-8(i)(5). The Proposal 
does not address any significance other than the “projected underpayment of $2,900,253.74,” 
which is the “mere possibility of … economic harm.”  

The Proponent also has not demonstrated that the Proposal is otherwise significantly related to 
the Company’s business. The Proposal’s only specific link to the Company is the allegation that 
the Company “applied for and received $19,335,024.92 in Retiree Drug Subsidy for 2015, 2016, 
2017, 2018” [sic]. As in Dunkin’ Brands Group, Inc., the Proposal does not contain factual or 
other support to demonstrate that the Proposal’s demand for reimbursement of certain retirees’ 
drug coverage under Medicare is otherwise significantly related to the Company’s provision of 
public utility services to northern and central California.  

 
5 $3,926,467.74 is the sum of $2,900,253.74 and $1,026,214. It is not clear whether the 
Proposal alleges that RDS Services, LLC would recover $2,900,253.74 or this greater number. 
The difference does not impact the analysis. 
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III. CONCLUSION 

For the foregoing reasons, the Company respectfully submits that the Proposal may be 
excluded from the Company’s 2021 Proxy Materials under Rules 14a-8(i)(10), 14a-8(i)(7), and 
14a-8(i)(5).  

By this letter, we request confirmation that the Staff will not recommend enforcement action to 
the Commission if the Company excludes the Proposal from its 2021 Proxy Materials in reliance 
on the aforementioned rules. 

We would appreciate a response from the Staff by March 3, 2021, to provide the Company with 
sufficient time to finalize and print its 2021 Proxy Materials. 

Consistent with Staff Legal Bulletin No. 14F (Oct. 18, 2011), we would also appreciate if the 
Staff would send a copy of its response to this request to us by e-mail at 
CorporateSecretary@pge.com when it is available. The Representative provided the following 
e-mail address for communication regarding the Proposal: gfox@rdsservices.us.  

If you have any questions regarding this request or desire additional information, please contact 
me at (415) 973-1963. 

 Very truly yours, 

 

 

 

 

    

Attachments: Exhibit A 

 

Henry Weintraub 

Attorney 

 

cc: Brian M. Wong, Pacific Gas and Electric Company  
 George Fox (via UPS) to RDS Services, LLC, 50 West Big Beaver, Suite 220, Troy, MI 
48084 
 Bethann Richter (via UPS) to 457 West 57th Street, Suite 111, New York, NY 10019 
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