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January 21, 2021 

International Business Machines Corporation 
Shareholder Proposal of Nia Impact Capital  

Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

On behalf of our client, International Business Machines Corporation (the 
“Company”), please let this serve as the Company’s response to Nia Impact Capital’s 
(“Nia” or the “Proponent”) January 19, 2021 letter (the “Response Letter”) in the above-
referenced matter. 

The Company wishes to note the following in response to the Proponent’s 
Response Letter, consistent with the Company’s no-action request letter dated December 
18, 2020 (the “No-Action Request”):  

 Upon receiving the Proponent’s shareholder proposal (the
“Proposal”), and after engaging with representatives of the
Proponent via two separate phone calls on November 20, 2020 and
December 14, 2020, the Company presented the Proposal to its
board of directors at its December board meeting.

 After review, the board of directors officially adopted the Proposal
in the form of a policy (the “Policy”) that requires the Company to
annually publish the report requested by the Proposal (the
“Report”), and requires the Report to include the specific content
requested by the Proposal. See Exhibit B of the No-Action
Request.

 The Company subsequently sent the Policy and evidence of its
adoption by the Company’s board of directors to the Proponent on
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December 16, 2020. The Proponent did not respond until after the 
deadline for submitting a no-action letter had already been reached 
and the Company had submitted its No-Action Request. 

 
As set forth in the No-Action Request and above, the Company has 

adopted the Proposal in all respects. The Company intends to disclose its adoption of the 
Policy in the Company’s upcoming annual report and/or proxy statement, and to publish 
a Report pursuant to the Policy starting in 2021, and annually thereafter. 
 

Despite the fact that the Policy tracks verbatim the request of the Proposal, 
the Proponent states in the Response Letter that the Company has not “shared a draft of 
the report with the Proponents” and that without seeing this draft, the Proponent would be 
“unable to know if the report planned by the Company will comply with the request 
being made in the Proposal.” It is simply incorrect that the contents of the Report are 
unknowable. The Policy specifically provides that the Report will include every element 
requested by the Proponent in the Proposal. Anything the Proponent may request in 
addition to what is set forth in the Policy is outside of the scope of the Proposal and is 
irrelevant in the context of a substantial implementation argument pursuant to Rule 14a-
8(i)(10) of the Securities Exchange Act of 1934, as amended. 
 

The Proponent appears to imply that in order to satisfy the request of the 
Proposal, the Company is required to directly involve the Proponent in the preparation of 
the Report and grant them the ability to “sign-off” on the form and substance of the 
Report. Such a requirement would be without basis and also outside of the scope of the 
Proposal. 
 

In sum, the Company continues to believe that the Proposal may be 
excluded pursuant to Rule 14a-8(i)(10) for the foregoing reasons and those set forth in the 
No-Action Request. 

Thank you for your attention to this matter. 

Sincerely yours, 

 

Stephen L. Burns 

Office of Chief Counsel 
Division of Corporation Finance 

Securities and Exchange Commission 
100 F Street, NE 

Washington, DC 20549 
 

VIA EMAIL:  shareholderproposals@sec.gov 

Encls. 



 

 

Copies w/encls. to: 

Natalie Wilmore 
Senior Counsel 

International Business Machines Corporation 
Corporate Law Department 

One New Orchard Road, Mail Drop 301 
Armonk, New York 10504 

 
VIA EMAIL: natalie.wilmore@ibm.com   
 
Nia Impact Capital 

1212 Preservation Parkway, Suite 200 
Oakland, CA 94612 

 
VIA E-MAIL: kristin@niaglobalsolutions.com 
 
 



January 19, 2021

Office of Chief Counsel
Division of Corporation Finance
U.S. Securities and Exchange Commission
100 F Street, N. E.
Washington D.C. 20549

Via email: shareholderproposals@sec.gov

Re: International Business Machines Corporation Request to Exclude Shareholder
Proposal of Nia Impact Capital, Securities Exchange Act of 1934—Rule 14a-8

Dear Ladies and Gentlemen of the SEC:

Nia Impact Capital (the “Proponents”) is a beneficial owner of common stock of International
Business Machines (IBM) Corporation (the “Company”). The Proponents have submitted a
shareholder proposal (the “Proposal”) to the Company. This letter responds to the letter dated
December 18, 2020 ("Company Letter") sent to the Securities and Exchange Commission by
Stephen L. Burns, Cravath, Swaine & Moore LLP. In that letter, the Company contends that the
Proposal may be excluded from the Company’s 2021 proxy materials.

Based upon a review of the Proposal, the letter sent by the Company, and the relevant rules for
this case, we find the Proposal is not excludable and must be included in the Company’s 2021
proxy materials under Rule 14a-8. A copy of this letter is being emailed concurrently to Stephen
L. Burns, Cravath, Swaine & Moore LLP.

The Proposal asks the Company to publish annually a report assessing the Company’s diversity,
equity and inclusion efforts.  The report should include the Board’s process for assessing the
effectiveness of these programs, as reflected in any goals, metrics and trends related to its
promotion, recruitment and retention of protected classes of employees.

The Company letter claims that it has “committed to publishing such an annual report in the
Policy.”  It states that its agreement to complete the request report is equivalent to substantively
implementing the Proponents request.

However, the Company has only agreed to create the report. It has not published the report nor
has it shared a draft of the report with the Proponents. Despite requests from the Proponents, it
declined to share any information on what might be included in the report. Without context on
what content will be in the report, the SEC and the Proponents are unable to know if the report
planned by the Company will comply with the request being made in the Proposal.

mailto:shareholderproposals@sec.gov


As the shareholder resolution requests that the Company publish a public report, a report must be
publicly published in order for the resolution to be considered substantively implemented. That
the Company is in agreement with the Proponents that such a report should be completed, is not
the same as and does not equal the Company having completed and releasing the report. We
respectfully request that the proposal appear on the 2021 IBM proxy statement.

Thank you for your attention to this issue.

Sincerely,

Kristin Hull, PhD.
Founder, CEO

Nia Impact Capital, 1212 Preservation Parkway, Suite 200, Oakland,

California 94612

Investing with Purpose



 

 

 

 
 

 
(212) 474-1146 

 
sburns@cravath.com 

 

December 18, 2020 

International Business Machines Corporation 
Shareholder Proposal of Nia Impact Capital 

Securities Exchange Act of 1934—Rule 14a-8 

 

Ladies and Gentlemen: 

I am writing on behalf of our client, International Business Machines Corporation, a New 
York corporation (“IBM” or the “Company”), in accordance with Rule 14a-8(j) of the Securities Exchange 
Act of 1934, as amended, to respectfully request that the Staff of the Division of Corporation Finance (the 
“Staff”) of the Securities and Exchange Commission (the “Commission”) concur with our view that IBM 
may exclude a shareholder proposal and supporting statement (the “Proposal”) submitted by Nia Impact 
Capital (“Nia” or the “Proponent”) from the proxy materials to be distributed by IBM in connection with its 
2021 annual meeting of shareholders (the “2021 proxy materials”). A copy of the Proposal is attached to 
this letter as Exhibit A. IBM has advised us as to the factual matters set forth below. 

Pursuant to Rule 14a-8(j), we have: 

 filed this letter with the Commission no later than eighty (80) calendar days before the 
Company intends to file its definitive 2021 proxy materials with the Commission; and 

 concurrently sent copies of this correspondence to the Proponent. 

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (Nov. 7, 2008) provide that shareholder 
proponents are required to send companies a copy of any correspondence that the proponents elect to 
submit to the Commission or the Staff. Accordingly, the Company is taking this opportunity to inform the 
Proponent that if the Proponent elects to submit additional correspondence to the Commission or the Staff 
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with respect to the Proposal, a copy of that correspondence should be furnished concurrently to the 
undersigned on behalf of the Company and to Natalie Wilmore, Counsel of the Company. 

THE PROPOSAL 

The text of the Proponent’s Proposal is set forth in Exhibit A. 

BASES FOR EXCLUSION 

On behalf of the Company, we hereby respectfully request that the Staff concur in the 
Company’s view that it may exclude the Proposal from the 2021 proxy materials pursuant to Rule 14a-
8(i)(10) because the Company has substantially implemented the Proposal. 

Background 

The Proponent submitted the Proposal to the Company in a letter dated November 9, 
2020. On December 15, 2020, the Board of Directors of the Company (the “Board”) substantially 
implemented the Proposal by adopting a policy to publish an annual report on the Company’s diversity, 
equity and inclusion programs that includes the Board’s process for assessing such programs’ effectiveness, 
as well as the Board’s actual assessment of effectiveness of such programs (the “Policy”). A copy of a 
Secretary Certificate attesting to the Board’s adoption of such a policy is attached as Exhibit B. 

Analysis 

THE PROPOSAL MAY BE EXCLUDED PURSUANT TO RULE 14a-8(i)(10) BECAUSE THE 
COMPANY HAS SUBSTANTIALLY IMPLEMENTED THE PROPOSAL. 

Rule 14a-8(i)(10) permits a company to exclude a shareholder proposal if the company 
has already substantially implemented the proposal. In the Exchange Act Release No. 34-20091 (Aug. 16, 
1983) (“1983 Release”), the Commission adopted the “substantially implemented” standard after 
determining that the “previous formalistic application” of the rule defeated its purpose, which, as stated in 
Exchange Act Release No. 34-12598 (July 7, 1976), is to “avoid the possibility of shareholders having to 
consider matters which already have been favorably acted upon by the management.” Accordingly, the 
actions requested by a proposal need not be “fully effected” provided that they have been “substantially 
implemented” by the company. 

Applying this standard, the Staff has consistently permitted the exclusion of a proposal 
when it has determined that the company’s policies, practices and procedures or public disclosures compare 
favorably with the guidelines of the proposal.1 

 
1 See, e.g., United Cont’l Holdings, Inc. (Apr. 13, 2018) (permitting exclusion on substantial implementation grounds of a 

proposal requesting amendments to existing clawback provisions to add a misconduct-related trigger, where the company adopted a 
revised clawback policy after the date of the original no-action request); eBay Inc. (Mar. 29, 2018) (permitting exclusion under Rule 
14a-8(i)(10) of a proposal requesting an assessment of the “feasibility” of integrating sustainability metrics into compensation where 
the company already determined it was feasible and incorporated those elements in a more “holistic approach” to compensation); 
Kewaunee Scientific Corp. (May 31, 2017) (permitting exclusion under Rule 14a-8(i)(10) of a proposal requesting that non-employee 
directors no longer be eligible to participate in the company’s health and life insurance programs, on the basis that the company’s 
“policies, practices and procedures compare favorably with the guidelines of the proposal,” where the board had adopted a policy 
prohibiting nonemployee directors from participating in the company’s health and life insurance programs after December 31, 2017); 
Wal-Mart Stores, Inc. (Mar. 16, 2017) (permitting exclusion under Rule 14a-8(i)(10) of a proposal requesting that the company reform 
its corporate governance guidelines to add guidelines to discontinue and remove disqualified members of the board in accordance with 
applicable law, on the basis that the company’s “policies, practices and procedures compare favorably with the guidelines of the 
proposal,” where the company argued that shareholders already had the right to remove members of the board with or without cause 
under Delaware law); Dominion Resources, Inc. (Feb. 9, 2016) (permitting exclusion on substantial implementation grounds of a 
proposal requesting report on measuring, mitigating, disclosing and setting reduction targets for methane emissions, where existing 
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In addition, the Staff has permitted exclusion under Rule 14a-8(i)(10) where a company 
already addressed the underlying concerns and satisfied the essential objectives of the proposal, even if the 
proposal had not been implemented exactly as proposed by the proponent. For example, in PG&E Corp. 
(Mar. 10, 2010), the Staff permitted exclusion under Rule 14a-8(i)(10) of a proposal requesting that the 
company provide a report disclosing, among other things, the company’s standards for choosing the 
organizations to which the company makes charitable contributions and the “business rationale and purpose 
for each of the charitable contributions.” In arguing that the proposal had been substantially implemented, 
the company referred to a website where the company had described its policies and guidelines for 
determining the types of grants that it makes and the types of requests that the company typically does not 
fund. Although the proposal appeared to contemplate disclosure of each and every charitable contribution, 
the Staff concluded that the company had substantially implemented the proposal.2  

The Proposal requests a report, published annually, assessing IBM’s diversity, equity and 
inclusion efforts, including “the Board’s process for assessing the effectiveness of its diversity, equity and 
inclusion programs, and the Board’s assessment of program effectiveness, as reflected in any goals, 
metrics, and trends related to its promotion, recruitment and retention of protected classes of employees.” 
The Company has committed to publishing such an annual report in the Policy. 

By adopting the Policy and committing to publishing an annual report on the Company’s 
diversity, equity and inclusion programs that includes the Board’s process for assessing such programs’ 
effectiveness, as well as the Board’s actual assessment of effectiveness, the Company has satisfied all 
elements of the Proposal. Furthermore, the disclosure on the Company's diversity, equity and inclusion 
programs provided by this report will provide meaningful information to investors on the effectiveness of 
the Company's workplace diversity programs, thereby satisfying the essential objective of the Proposal. 
Accordingly, we ask that the Staff concur that the Proposal may be excluded in its entirety pursuant to Rule 
14a-8(i)(10) because the Company has substantially implemented the Proposal. 

CONCLUSION 

Based on the foregoing analysis, the Company respectfully requests that the Staff confirm 
that it will take no enforcement action if IBM excludes the Proponent’s entire submission from its 2021 
proxy materials for the reasons set forth above. We would be pleased to provide the Staff with any 
additional information, and answer any questions that you may have regarding this letter. I can be reached 
at (212) 474-1146 or sburns@cravath.com. Please copy Natalie Wilmore, Counsel of the Company, on any 
related correspondence at natalie.wilmore@ibm.com. 

We are sending the Proponent a copy of this submission. Rule 14a-8(k) provides that a 
shareholder proponent is required to send a company a copy of any correspondence that the proponent 
elects to submit to the Commission or the Staff. As such, the Proponent is respectfully reminded that if he  

 

 
company disclosures compared favorably to the guidelines of the proposal, in spite of the proponent’s allegation that the company’s 
disclosures did not cover all facilities, address means of measuring methane reduction, or include specific reduction targets). 

2 See also, e.g., The Wendy’s Co. (Apr. 10, 2019) (permitting exclusion on substantial implementation grounds of a proposal 
requesting a report assessing human rights risks of the company’s operations, including the principles and methodology used to make 
the assessment, the frequency of assessment and how the company would use the assessment’s results, where the company had a code 
of ethics, a code of conduct for suppliers and disclosed on its website the frequency and methodology of its human rights risk 
assessments); MGM Resorts International (Feb. 28, 2012) (permitting exclusion on substantial implementation grounds of a proposal 
requesting a report on the company’s sustainability policies and performance, including multiple objective statistical indicators, where 
the company published an annual sustainability report). 
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elects to submit additional correspondence to the Staff with respect to this matter, a copy of that 
correspondence should concurrently be furnished directly to my attention and to the attention of Natalie 
Wilmore, Counsel of the Company, at the addresses set forth below in accordance with Rule 14a-8(k). 

Thank you for your attention to this matter. 

Sincerely yours, 

 

Stephen L. Burns 

Office of Chief Counsel 
Division of Corporation Finance 

Securities and Exchange Commission 
100 F Street, NE 

Washington, DC 20549 
 

VIA EMAIL: shareholderproposals@sec.gov 

Encls. 

Copies w/encls. to: 

Natalie Wilmore 
Counsel 

International Business Machines Corporation 
Corporate Law Department 

One New Orchard Road, Mail Drop 301 
Armonk, New York 10504 

 
VIA EMAIL: natalie.wilmore@ibm.com 
 
Nia Impact Capital 

1212 Preservation Parkway, Suite 200 
 Oakland, CA 94612 

 
VIA EMAIL: kristin@niaglobalsolutions.com 
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