
  

November 1, 2021 
 
VIA EMAIL (shareholderproposals@sec.gov) 
 
SEC Division of Corporation Finance  
Office of Chief Counsel 
U.S. Securities and Exchange Commission  
100 F Street, NE 
Washington, DC 20549 
 

Re: Texas Pacific Land Corporation 
Stockholder Proposal of Gabriel Gliksberg 

 
Ladies and Gentlemen: 

This letter is submitted by Texas Pacific Land Corporation, a Delaware corporation (the 
“Company”) pursuant to Rule 14a-8(j) under the Securities Exchange Act of 1934, to request 
confirmation that the staff (the “Staff”) of the Securities and Exchange Commission (the 
“Commission” or the “SEC”) will not recommend enforcement action if, in reliance on Rule 14a-
8, the Company excludes from the proxy materials for the Company’s 2021 Annual Meeting of 
Stockholders (the “Annual Meeting”) a proposal submitted by Thomas E. Redburn, Jr. of 
Lowenstein Sandler LLP on behalf of Gabriel Gliksberg (the “Proponent”) and received by the 
Company on October 1, 2021 (the “Proposal”).  

Pursuant to Rule 14a-8(j), 

(a) a copy of the Proposal is attached hereto as Exhibit A; and 

(b) a copy of this letter is being sent to the Proponent. 

The Company filed its definitive proxy materials for the Annual Meeting on October 4, 
2021, excluding the Proposal.  However, on October 29, 2021, the Company announced a 
postponement of the Annual Meeting to a new date of December 29, 2021. The postponement of 
the meeting will require the Company to file revised proxy materials and allow the Staff additional 
time to review this letter. Due to the timing of receipt of the Proposal, the Company was unable to 
submit this letter prior to 80 calendar days before the Company filed its definitive 2021 proxy 
materials.  

The Annual Meeting will be the Company’s first annual meeting following its 
reorganization in January 2021, as further described below.  The Company did not hold an annual 
meeting in 2020, resulting in some ambiguity regarding the deadline for Rule 14a-8 proposals in 
connection with the Annual Meeting. Pursuant to Staff Legal Bulletin No. 14D (Nov. 7, 2008), this 
letter and its exhibits are being submitted via email to shareholderproposals@sec.gov.   
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  The Proposal reads as follows: 

Resolved: [the Company]’s board should be declassified, allowing for each Board 
member to stand for election on an annual basis. 

BASES FOR EXCLUSION OF THE PROPOSAL 
 

The Company believes that it may omit the Proposal from its proxy materials for the 2021 
Annual Meeting pursuant to: 
 

• Rule 14a-8(e) and (f) because the Proposal was received by the Company after the 
submission deadline; 

• Rule 14a-8(i)(2) because implementing the Proposal would cause the Company to violate 
state law;  

• Rule 14a-8(i)(6) because the Company lacks the power or authority to implement the 
Proposal; and  

• Rule 14a-8(i)(8) because implementing the proposal would disqualify previously elected 
directors from completing their terms on the board. 

 
I. The Proposal May Be Excluded Under Rule 14a-8(e) Because It Was Received By the 

Company After the Submission Deadline 

Background 

On January 11, 2021, the Company completed its reorganization from a business trust, 
organized under a Declaration of Trust dated February 1, 1888 (the “Declaration of Trust”), to a 
corporation (the “Corporate Reorganization”) and changed its name from Texas Pacific Land Trust 
(the “Trust”) to Texas Pacific Land Corporation. The Trust was a publicly-traded company for 
almost 100 years, and after the Corporate Reorganization, the common stock of the Company, 
continued trading on the New York Stock Exchange. However, pursuant to the Declaration of 
Trust, the Trust was not required to hold regular meetings of its stockholders and only held special 
meetings of stockholders when a new trustee was to be elected to replace a trustee who had 
resigned or died. The Trust did not hold a meeting of stockholders in 2020 and the upcoming 
Annual Meeting will be the Company’s first regular meeting of stockholders. 

Rule 14a-8(e) 

Rule 14a-8(e) addresses the deadline for submitting stockholder proposals. Rule 14a-
8(e)(2) sets forth the method of calculation of the deadline for a regularly scheduled meeting as 
follows (emphasis added): 

“The proposal must be received at the company’s principal executive offices not 
less than 120 calendar days before the date of the company’s proxy statement 
released to shareholders in connection with the previous year’s annual meeting. 
However, if the company did not hold an annual meeting the previous year, or if 
the date of this year’s annual meeting has been changed by more than 30 days from 
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the date of the previous year’s meeting, then the deadline is a reasonable time 
before the company begins to print and send its proxy materials.” 

As the Company did not hold an annual meeting last year, the deadline for the submission 
of a stockholder proposal for the Annual Meeting under Rule 14a-8(e) is “a reasonable time before 
the company begins to print and send its proxy materials.”  

The Company originally scheduled the Annual Meeting for November 16, 2021 and filed 
the proxy materials for such Annual Meeting on Monday, October 4, 2021.  Printing commenced 
on October 4, 2021.  The Proposal was received at 9:44 p.m. on Friday, October 1, 2021. Although 
the Company did not formally announce a deadline for Rule 14a-8 stockholder proposals in 
connection with the Annual Meeting, there are two reasons, as further detailed below, supporting 
the premise that Proponent would reasonably know that October 1, 2021, was not a reasonable 
time before the Company printed and sent its proxy materials, and for these reasons, the Company 
believes that the Proposal was not timely received and is therefore properly excludable under Rule 
14a-8(e) and (f).  

The Company had established a presumed date for the Annual Meeting as November 16, 2021 in 
its bylaws, and using that presumed date, the receipt of the Proposal on October 1, 2021 was not 
within a reasonable time before the Company printed and sent its proxy materials.  

The bylaws of the Company state in Section 2.8(A)(2) (emphasis added): 

For any nominations or any other business to be properly brought before an annual meeting 
by a stockholder pursuant to Section 2.8(A)(1)(c) of these Bylaws, (a) the stockholder must 
have given timely notice thereof in writing and in proper form to the Secretary of the 
Corporation at the principal offices of the Corporation …. To be timely, a stockholder’s 
notice must be received by the Secretary of the Corporation at the principal executive 
offices of the Corporation not earlier than the close of business on the one hundred 
twentieth (120th) day before the date of the one (1) year anniversary of the immediately 
preceding year’s annual meeting (which anniversary, in the case of the first (1st) annual 
meeting of stockholders and solely for the purpose of this Section 2.8(A)(2), shall be 
deemed November 16, 2021) and not later than the close of business on the ninetieth (90th) 
day before the date of such anniversary[.] 

This deemed annual meeting date was also disclosed in the Company’s Information 
Statement filed with the SEC as an exhibit to a Current Report on Form 8-K on December 31, 
2020, before the Corporate Reorganization.1 Although this deadline was not directly associated 
with Rule 14a-8 proposals, a reasonable stockholder could presume that the Company planned to 
hold its 2021 annual meeting of stockholders on or about November 16, 2021.  Using this assumed 
date, a stockholder could expect that the proxy materials would be filed and printed about 30 days 
prior to the meeting, meaning October 15, 2021 (given that October 16, 2021 was a Saturday). 
Under the typical Rule 14a-8 deadline of 120 days prior to the presumed printing and mailing of 

 
1 See page 66 of the Company’s Information Statement filed as Exhibit 99.1 to the Company’s Current Report on 
Form 8-K filed with the SEC on December 31, 2020 (“which anniversary [of the prior annual meeting of stockholders], 
in the case of the first annual meeting of stockholders, will be deemed to be November 16, 2021”). 
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proxy materials, a reasonable deadline could be assumed as June 17, 2021.  To allow the Company 
to comply with the requirement to submit a notice to the Commission of its reasons to exclude the 
Proposal under the deadline established in Rule 14a-8(j),2 80 days prior to the presumed date of 
filing the definitive proxy statement would have been July 27, 2021.  Accordingly, the Proposal’s 
receipt date of October 1, 2021 was well after what could be deemed a reasonable time before the 
Company printed and sent its proxy materials. 

The Company is required to hold the Annual Meeting in calendar year 2021, and therefore the 
receipt of the Proposal on October 1, 2021 could not have been within a reasonable time before 
the Company printed and sent its proxy materials.  

 The Company’s common stock is listed on the New York Stock Exchange, which requires 
that the Company hold an annual meeting of stockholders during each fiscal year.  See Section 302 
of the NYSE Listed Company Manual. Due to this requirement, a stockholder could be certain that 
the Annual Meeting would be held no later than December 31, 2021, the end of the Company’s 
current fiscal year.  Using this last date available for the Annual Meeting, a stockholder could 
expect that the proxy materials would be filed and printed no later than about 30 days prior to such 
last possible meeting date, meaning December 1, 2021. Under the typical Rule 14a-8 deadline of 
120 days prior to the presumed printing and mailing of proxy materials, a reasonable deadline 
could be assumed as August 3, 2021.  To allow the Company to comply with the requirement to 
submit a notice to the Commission of its reasons to exclude the Proposal under the deadline 
established in Rule 14a-8(j), 80 days prior to the presumed date of filing the definitive proxy 
statement would have been September 12, 2021. For this reason, The Proposal’s receipt date of 
October 1, 2021 was well after what could be deemed a reasonable time before the Company 
printed and sent its proxy materials. 

II. The Proposal May Be Properly Omitted from the Company’s Proxy Materials Under 
Rule 14a-8(i)(2) Because its Implementation Would Cause the Company to Violate 
State Law.  

Rule 14a-8(i)(2) permits a company to omit from its proxy materials a stockholder proposal 
if the “proposal would, if implemented, cause the company to violate any state, federal or foreign 
law to which it is subject.” As further discussed in the opinion of the Company’s Delaware counsel, 
Potter Anderson & Corroon LLP, which is attached hereto as Exhibit B (the “Delaware Counsel 
Opinion”), the Company cannot implement the Proposal without violating certain provisions of 
the Delaware General Corporation Law (the “DGCL”). 
 
 Pursuant to Article V, Section 5.1(B) of the Company’s Amended and Restated Certificate 
of Incorporation (the “Charter”), the Company’s board of directors (the “Board”) is divided into 
three classes. The initial term of office of the first class of directors expires at the Company’s first 
annual meeting, the initial term of office of the second class expires at the Company’s second 
annual meeting of stockholders, and the initial term of office of the third class expires at the 

 
2 Rule 14a-8(j) sets forth “If the company intends to exclude a proposal from its proxy materials, it must file its reasons 
with the Commission no later than 80 calendar days before it files its definitive proxy statement and form of proxy 
with the Commission.” 
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Company’s third annual meeting of stockholders. Thereafter, at each annual meeting of 
stockholders, directors elected to succeed those directors whose terms then expire shall be elected 
for a term of office to expire at the third succeeding annual meeting of stockholders after their 
election, with each director to hold office until his or her successor shall have been duly elected 
and qualified, subject, however, to such director’s earlier death, resignation, disqualification or 
removal. 

As more fully explained in the Delaware Counsel Opinion, the DGCL requires a two-step 
process by the Board and the stockholders to amend the Charter. Pursuant to Section 242 of the 
DGCL, in order for a company to amend its charter, the board of directors must first adopt a 
resolution setting forth the amendment proposed, declare the advisability of the amendment and 
call a meeting at which the stockholders may vote on the amendment. Second, a majority of the 
outstanding stock entitled to vote on the amendment must affirmatively vote in favor of the 
amendment to the company’s certificate of incorporation.3 Only if these two steps are taken in 
precise order does the Company have the power to file a Certificate of Amendment with the office 
of the Secretary of State of the State of Delaware to effectuate the amendment. The Delaware 
Supreme Court has required strict compliance with this two-step procedure: 

[I]t is significant that two discrete corporate events must occur in precise sequence 
to amend the certificate of incorporation under 8 Del. C. §242: First, the board of 
directors must adopt a resolution declaring the advisability of the amendment and 
calling for a stockholder vote. Second, a majority of the outstanding stock entitled 
to vote must vote in favor. 4  

The Proposal seeks adoption of an amendment to the Charter by the stockholders 
unilaterally, in excess of the stockholders’ authority under the DGCL, and without prior Board 
approval of such amendment as required by the DGCL.  Furthermore, if the Proposal was 
interpreted as requesting the Board to amend the Charter, it would still be invalid under the DGCL, 
because the only way to validly amend the Charter under the DGCL is to follow the two-step 
procedure described above. This conclusion is supported by the Delaware Counsel Opinion. 

The Staff has permitted the exclusion of proposals that involve either the unilateral action 
of stockholders or the board of directors to amend company charters when this action would be 
contrary to applicable state law that prescribes the approval of both the board of directors and 
stockholders in order to effectuate such amendments. For example, in The Stanley Works (Feb. 2, 
2009), the Staff permitted the exclusion of a proposal that called for “the articles of incorporation 

 
3 See 8 Del. Co. § 242(b)(1). 
4 Williams v. Geier, 671 A.2d 1368, 1381 (Del. 1996); see also Gantler v. Stephens 2008 Del. Ch. LEXIS 20, at *45 
n. 81 (Del. Ch. Feb. 14, 2008) (“A board must submit a proposed amendment of the certificate of incorporation to the 
shareholders for a vote, and it will not be effective unless ‘a majority of the outstanding stock entitled to vote thereon’ 
votes in favor of the amendment.”); Lions Gate Entm’t Corp. v. Image Entm’t Inc., 2006 Del. Ch. LEXIS 108, at *23-
*24 (Del. Ch. June 5, 2006) (“Because the Charter Amendment Provision purports to give the….board the power to 
amend the charter unilaterally without shareholder vote, it contravenes Delaware law and is invalid.”); Kiang v. 
Smith’s Food Drug Centers, Inc., 1997 Del. Ch. LEXIS 73, at *53-*54 (Del. Ch. May 13, 1997) (“Pursuant to 8 Del. 
Co. § 242, amendment of corporate certificate requires board of directors to adopt resolution which declares the 
advisability of the amendment and calls for shareholder vote. Thereafter in order for the amendment to take effect 
majority of outstanding stock must vote in its favor.”). 
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to be amended to provide that directors shall be elected by the shares represented in person or by 
proxy at any meeting for the election of directors at which a quorum is present,” in reliance on 
Rules 14a-8(i)(2) and 14a-8(i)(6). Stanley Works argued that under the laws of Connecticut, its 
state of incorporation, Stanley Works’ charter may not be amended by action only of the 
stockholders and without the necessary prior approval of the board. This position was supported 
by an opinion submitted by Stanley Works’ Connecticut counsel. In a similar way, the Staff has 
permitted the exclusion of proposals that request the board to unilaterally amend the company’s 
charter, contrary to state law that requires stockholder action.  For example, in eBay Inc. (Apr. 1, 
2020), the Staff permitted the exclusion of a proposal to “reform the structure of the board of 
directors letting the employees to elect at least 20% of the board members.” Based on the opinion 
of eBay’s Delaware counsel, eBay could not implement such proposal without violating certain 
provisions of the DGCL. In PayPal Holdings, Inc. (Mar. 9, 2018), the Staff permitted the exclusion 
of a proposal that asked the board of directors to amend the Company’s proxy access bylaws and 
associated documents, noting PayPal’s Delaware counsel opinion that the implementation of the 
proposal would cause PayPal to violate state law. In Fortune Brands, Inc. (Jan. 6, 2010), the Staff 
permitted the exclusion of a proposal that required the board of directors to unilaterally amend the 
charter to remove a prohibition on stockholder action by written consent, noting the opinion of the 
company’s Delaware counsel that implementing the proposal would cause the company to violate 
Delaware law.5 

As in Stanley Works, eBay, PayPal and Fortune Brands, the Proposal is asking for the 
unilateral amendment of the Charter in order to declassify the Board, in direct contravention of the 
two-step process required by Section 424 of the DGCL. As such, the Proposal, if implemented, 
would cause the Company to violate the DGCL; therefore, the Company believes the Proposal 
may be excluded in reliance on Rule 14a-8(i)(2). 

 
5 See also Bristol-Myers Squibb Company (Mar. 14, 2008) (permitting the exclusion of a proposal that recommended 
that the board adopt cumulative voting under Rule 14a-8(i)(2) noting the company’s counsel’s opinion that 
implementing such proposal would cause the company to violate state law); Exxon Mobil Corporation (Mar. 24, 208) 
(permitting the exclusion of a proposal that the company adopt cumulative voting under Rule 14a-8(i)(2) noting the 
company’s counsel’s opinion that implementing the proposal would cause the company to violate state law); Time 
Warner Inc. (Feb. 26, 2008) (permitting the exclusion of a proposal that urged the company to adopt cumulative voting 
under Rule 14a-8(i)(2) and Rule 14a-8(i)(6) noting the company’s counsel’s opinion that implementing the proposal 
would cause the company to violate state law); The Boeing Company (Feb. 20, 2008) (permitting the exclusion of a 
proposal that urged the board to adopt cumulative voting under Rule 14a-8(i)(2) and Rule 14a-8(i)(6) noting the 
opinion of the company’s counsel that implementing the proposal would cause the company to violate Delaware law); 
AT&T, Inc. (Feb. 19, 2008) (permitting the exclusion of a proposal for the company to amend its bylaws and any other 
appropriate governing documents to “lift restrictions on shareholder ability to act by written consent” under Rule 14a-
8(i)(2) and Rule 14a-8(i)(6) noting the company’s Delaware counsel’s opinion that the board of the company cannot 
amend its certificate of incorporation without violating state law); Xerox Corporation (Feb. 23, 2004) (permitting the 
exclusion of a proposal requesting that “the company’s board of directors amend the company’s certificate of 
incorporation to reinstate the rights of the shareholders to take action by written consent and to call special meetings 
under Rule 14a-8(i)(2) because the board of directors cannot unilaterally amend the company’s certificate of 
incorporation under New York law); Burlington Resources Inc. (Feb. 7, 2003) (concurring that a company 
incorporated in Delaware may exclude a proposal that requested that “the board of directors amend the certificate of 
incorporation to reinstate the rights of shareholders to take action by written consent and to call special meetings”). 
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III. The Proposal May Be Excluded Under Rule 14a-8(i)(6) Because the Company Lacks 
the Power or Authority to Implement the Proposal. 

 Rule 14a-8(i)(6) provides that a company may properly omit a stockholder proposal from 
its proxy materials if the company lacks the power or authority to implement the proposal. As 
discussed above and in the Delaware Counsel Opinion, the Company cannot implement the 
Proposal by amending the Charter without violating Section 242 of the DGCL because 
stockholders cannot unilaterally amend the Charter. The same conclusion applies if the Proposal 
is read as a request for the Board to unilaterally amend the Charter. As a result, the Company 
cannot implement the Proposal without violating the DGCL, and therefore lacks the authority to 
implement the Proposal.  

The Staff has consistently allowed stockholder proposals to be excluded under both Rules 
14a-8(i)(6) and 14a-8(i)(2) when the implementation of the proposal would violate state corporate 
law and, accordingly, the company lacks the authority to implement the proposal. For example, in 
The Boeing Company (Feb. 20, 2008), the Staff permitted the exclusion of a proposal requesting 
that the board of directors adopt cumulative voting under Rule 14a-8(i)(2) and Rule 14a-8(i)(6), 
citing the opinion of the company’s counsel that implementing the proposal would cause the 
company to violate the DGCL. In AT&T, Inc. (Feb. 19, 2008), the Staff permitted the exclusion of 
a proposal requesting the company to amend its bylaws and any other appropriate governing 
documents to “lift restrictions on shareholder ability to act by written consent” under Rule 14a-
8(i)(2) and Rule 14a-8(i)(6), citing the opinion of the company’s counsel that the board of directors 
of the company could not amend its certificate of incorporation without violating the DGCL. 

Just as in the precedents cited above, implementation of the Proposal would cause the 
Company to violate the DGCL, and, the Company lacks the power or authority under Delaware 
law to implement the Proposal. Accordingly, the Company believes that the Proposal is excludable 
under both Rule 14a-8(i)(2) and Rule 14a-8(i)(6).  

IV. The Proposal May Be Excluded Under Rule 14a-8(i)(8) Because Implementing the 
Proposal Would Disqualify Previously Elected Board Members From Completing 
Their Terms on the Board. 

Rule 14a-8(i)(8)(ii) states that a stockholder proposal may be excluded from a company’s 
proxy statement if it “[w]ould remove a director from office before his or her term expired.” The 
purpose of Rule l 4a-8(i)(8), according to the Commission, “is to make clear, with respect to 
corporate elections, that Rule 14a-8 is not the proper means for conducting campaigns or effecting 
reforms in elections of that nature . . . .” SEC Release No. 34-12598 (July 7, 1976). In 2010, the 
Commission amended Rule 14a-8(i)(8) to codify a long-standing position of the Staff pursuant to 
which the Commission permitted the exclusion of stockholder proposals that would have removed 
a director from office before his or her term expired. See SEC Release No. 34-62764 (Aug. 25, 
2010) (stating that it amended the text of Rule 14a-8(i)(8) to “codify certain prior [S]taff 
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interpretations with respect to the types of proposals that would continue to be excludable pursuant 
to Rule 14a-8(i)(8)”). 

Pursuant to Article V, Section 5.1(B) of the Charter, the Board is divided into three classes. 
The initial term of office of the first class of directors expires at the Company’s first annual 
meeting, the initial term of office of the second class expires at the Company’s second annual 
meeting of stockholders, and the initial term of office of the third class expires at the Company’s 
third annual meeting of stockholders. Thereafter, at each annual meeting of stockholders, directors 
elected to succeed those directors whose terms then expire shall be elected for a term of office to 
expire at the third succeeding annual meeting of stockholders after their election, with each director 
to hold office until his or her successor shall have been duly elected and qualified, subject to such 
director’s earlier death, resignation, disqualification or removal. 

Thus, under the Charter, in any given year, approximately one-third of the Board is up for 
election for a three-year term and two-thirds of the Board would have one or two years remaining 
in their terms. The Proposal would require their terms to end earlier, so that “each Board member 
[stands] for election on an annual basis.” This functionally results in the removal of directors before 
his or her term expires. The Staff has repeatedly concurred that stockholder proposals that, like the 
Proposal, would have the effect of cutting short the terms of sitting directors are excludable under 
Rule 14a-8(i)(8). For example, in Impinj Inc. (July 11, 2019), where the Staff held that the proposal 
asking for the board to “take the necessary steps to reorganize the Board of Directors into one class 
with each director subject to election each year” was excludable because it could, if implemented, 
disqualify directors previously elected from completing their terms on the board.6 As in Impinj, 
the Proposal would remove directors from office before the expiration of their respective terms. 
As a result, the Company is entitled to exclude the Proposal from the proxy materials for the 2021 
Annual Meeting in reliance on Rule 14a-8(i)(8). 

V. Conclusion 

The Company requests your confirmation that the Staff will not recommend any 
enforcement action to the Commission if the Proposal is excluded from the Company’s 2021 
proxy materials for any of the reasons described in this letter.  

We would be happy to provide any additional information and answer any questions 
regarding this matter. Should you have any questions, please contact the undersigned at 
mdobbs@texaspacific.com or (214) 969-5530. 

 
6 See also United Therapeutics Corporation (Apr. 4, 2019) (concurring in the exclusion pursuant to Rule 14-8(i)(8)(ii) 
of a substantially similar proposal requesting the reorganization of the board of directors into one class with each 
director subject to election each year); Tekla Life Sciences Investors (Mar. 1, 2019) (same); Paycom Software, Inc. 
(Feb. 1, 2019) (same); Kellogg Company (Jan. 31, 2019) (same); Illumina, Inc. (Feb. 1, 2018) (same); Simpson 
Manufacturing Co., Inc. (Jan. 25, 2017) (same); NeuStar, Inc. (Mar. 19, 2014) (same); The Brink’s Company (Jan. 17, 
2014) (same); Kinetic Concepts, Inc. (Mar. 21, 2011) (same). 
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Sincerely, 

Senior Vice President, General Counsel and 
Secretary 

Enclosures 

cc: Gabriel Gliksberg 
 c/o Thomas E. Redburn, Jr. 

tredburn@lowenstein.com 
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Exhibit A 

The Proposal 

  



Resolved: TPL’s board should be declassified, allowing for each Board member to stand for 
election on an annual basis. 
 

Supporting Statement 
 
There seems to be virtually unanimous consensus in the institutional investment world that 
declassified boards are the preferred governance structure. 
 
Per the Harvard Law School Forum on Corporate Governance website1;  
 

declassified boards highlight how annual elections can increase accountability and 
responsiveness to shareholders. Over the past five years, corporations have seen a 
strong migration away from classified boards to annually elected boards with no director 
classes. Indeed, almost 90% of large-cap companies now have declassified boards, 
up from about two-thirds in 2011. 

 
 
Per Institutional Shareholder Services’ (ISS) guidelines2; 
 

General Recommendation: Vote against proposals to classify (stagger) the board.  

 

Vote for proposals to repeal classified boards and to elect all directors annually. 

 
 

                                                      
1 https://corpgov.law.harvard.edu/2017/08/15/declassified-boards-are-more-likely-to-be-diverse/ 
2 https://www.issgovernance.com/file/policy/active/americas/US-Voting-Guidelines.pdf 

http://www.equilar.com/blogs/84-fewer-classified-boards.html


Exhibit B 

Delaware Counsel Opinion 



.. 
> -rj Potter 
,,,,,,-_P" Anderson ~iii Corroon LLP 

Texas Pacific Land Corporation 
1700 Pacific A venue, Suite 2900 
Dallas, Texas 75201 

November 1, 2021 

Re: Stockholder Proposal Submitted by Gabriel Gliksberg 

Ladies and Gentlemen: 

1313 North Market Street 
P.O. Box 951 

Wilmington, DE 19899-0951 
302 984 6000 

www.potteranderson .com 

We have acted as special Delaware counsel to Texas Pacific Land Corporation, a Delaware 
corporation ("TPL" or the "Company"), in connection with a proposal (the "Proposal") submitted 
by Thomas E. Redburn, Jr. of Lowenstein Sandler LLP on behalf of Gabriel Gliksberg (the 
"Proponent") on October 1, 2021 that the Proponent intends to present at the Company's 2021 
annual meeting of stockholders. In this connection, you have requested our opinion as to certain 
matters under the General Corporation Law of the State of Delaware (the "General Corporation 
Law"). 

For purposes of rendering our opinion as expressed herein, we have reviewed the following 
documents, all of which were supplied by the Company or were obtained from publicly available 
records: (i) the Amended and Restated Certificate oflncorporation of the Company, as filed with 
the Secretary of State of the State of Delaware on January 7, 2021 and effective at 1 :01 a.m. Eastern 
Time on January 11, 2021 (the "Amended and Restated Certificate of Incorporation"); (ii) the 
Amended and Restated Bylaws of the Company, effective as of January 11, 2021; and (iii) the 
Proposal. 

With respect to the foregoing documents, we have assumed (i) the authenticity of all 
documents submitted to us as originals and the conformity with authentic originals of all 
documents submitted to us as copies or forms, and (ii) that the foregoing documents, in the forms 
submitted to us for our review, have not been and will not be altered or amended in any respect 
material to our opinions as expressed herein. For purposes of rendering our opinion as expressed 
herein, we have conducted no independent factual investigation of our own, but have relied 
exclusively upon the documents listed above, the statements and information set forth therein and 
the additional matters related or assumed therein, all of which we have assumed to be true, 
complete and accurate in all material respects. Our opinion is limited to Delaware law. We have 
not considered and express no opinion on the laws of any other state or jurisdiction, including 
federal laws regulating securities or any other federal laws, or the rules and regulations of stock 
exchanges or of any other regulatory body. 



Texas Pacific Land Corporation 
November 1, 2021 
Page 2 

The Proposal 

The Proposal reads as follows: 

Resolved: TPL's board should be declassified, allowing for each Board member to stand 
for election on an annual basis. 

The correspondence containing the Proposal also sets forth the following supporting statement 
(excluding footnotes and links): 

Supporting Statement 

There seems to be virtually unanimous consensus in the institutional investment world that 
declassified boards are the preferred governance structure. 

Per the Harvard Law School Forum on Corporate Governance website; 

declassified boards highlight how annual elections can increase accountability and 
responsiveness to shareholders. Over the past five years, corporations have seen a 
strong migration away from classified boards to annually elected boards with no 
director classes. Indeed, almost 90% of large-cap companies now have declassified 
boards, up from about two-thirds in 201 I. 

Per Institutional Shareholder Services' (ISS) guidelines; 

General Recommendation: Vote against proposals to classify (stagger) the board. 

Vote for proposals to repeal classified boards and to elect all directors annually. 

Discussion 

You have asked for our opinion as to whether the Proposal, if adopted by the stockholders, 
would violate the General Corporation Law and whether the Company has the power and authority 
to implement the Proposal. 

The Proposal, if adopted by the stockholders, would be invalid under Delaware law, 
because it would require the Company to amend the Amended and Restated Certificate of 
Incorporation without first receiving approval of such amendment by the Board of Directors of the 
Company (the "Board"). The Proposal seeks stockholder action to declassify the Board, so that 
each member of the Board can stand for election on an annual basis. Under Section 14l(d) of the 
General Corporation Law, a Delaware corporation may adopt a classified board of directors, 
dividing the directors into 1, 2 or 3 classes, in either the corporation's certificate of incorporation 
or bylaws. 8 Del. C. § 141 ( d). The Company has adopted a classified board of directors in its 
Amended and Restated Certificate of Incorporation. Article V, Section 5 .1 (B) of the Amended 
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and Restated Certificate of Incorporation provides that the Board shall be comprised of three 
classes of directors, with each class of directors serving a three-year term (the "Board 
Classification Provision"). The Board Classification Provision reads as follows: 

The directors, other than those who may be elected by the holders of any series of 
Preferred Stock as specified in the related Preferred Stock Designation, shall be 
divided, with respect to the time for which they severally hold office, into three 
classes, as nearly equal in number as is reasonably possible, with the initial term of 
office of the first class to expire at the first annual meeting of stockholders 
following the effective date of this Amended and Restated Certificate of 
Incorporation, the initial term of office of the second class to expire at the second 
annual meeting of stockholders following the effective date of this Amended and 
Restated Certificate oflncorporation, and the initial term of office of the third class 
to expire at the third annual meeting of stockholders following the effective date of 
this Amended and Restated Certificate of Incorporation, with each director to hold 
office until his or her successor shall have been duly elected and qualified, subject, 
however, to such director's earlier death, resignation, disqualification or removal, 
and the Board shall be authorized to assign members of the Board, other than those 
directors who may be elected by the holders of any series of Preferred Stock, to 
such classes. At each annual meeting of stockholders, directors elected to succeed 
those directors whose terms then expire shall be elected for a term of office to expire 
at the third succeeding annual meeting of stockholders after their election, with 
each director to hold office until his or her successor shall have been duly elected 
and qualified, subject, however, to such director's earlier death, resignation, 
disqualification or removal. 

Article V, Section 5 .1 (B) of the Amended and Restated Certificate of Incorporation. 

Because the Board Classification Provision is contained in the Amended and Restated 
Certificate of Incorporation, any change to the Board Classification Provision, including a change 
to "declassify" the Board, would require an amendment to the Amended and Restated Certificate 
of Incorporation. Under the General Corporation Law, the stockholders of the Company may not 
unilaterally amend the Amended and Restated Certificate of Incorporation. Any such amendment 
could only be effected through an amendment adopted in accordance with Section 242 of the 
General Corporation Law. Section 242 of the General Corporation Law requires that any 
amendment to a corporation's certificate of incorporation be approved by the board of directors, 
declared advisable, and then submitted to the stockholders for adoption thereby. Section 242 
provides, in pertinent part: 

Every amendment [to the Amended and Restated Certificate of Incorporation] . . . 
shall be made and effected in the following manner: (1) If the corporation has 
capital stock, its board of directors shall adopt a resolution setting forth the 
amendment proposed, declaring its advisability, and either calling a special meeting 
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of the stockholders entitled to vote in respect thereof for the consideration of such 
amendment or directing that the amendment proposed be considered at the next 
annual meeting of the stockholders .... [I]f a majority of the outstanding stock 
entitled to vote thereon, and a majority of the outstanding stock of each class 
entitled to vote thereon as a class has been voted in favor of the amendment, a 
certificate setting forth the amendment and certifying that such amendment has 
been duly adopted in accordance with this section shall be executed, acknowledged 
and filed and shall become effective in accordance with§ 103 of this title. 

8 Del. C. § 242(b)(l). Accordingly, an amendment to the Amended and Restated Certificate of 
Incorporation, in order to be validly adopted under the General Corporation Law, would first 
require the Board to adopt a resolution approving the amendment and declaring its advisability 
prior to submission of the amendment to the Company's stockholders for their approval. The 
Delaware courts require strict compliance with this two-step procedure: 

[I]t is significant that two discrete corporate events must occur, in precise sequence, 
to amend the certificate of incorporation under 8 Del. C. § 242: First, the board of 
directors must adopt a resolution declaring the advisability of the amendment and 
calling for a stockholder vote. Second, a majority of the outstanding stock entitled 
to vote must vote in favor. 

Williams v. Geier, 671 A.2d 1368, 1381 (Del. 1996). As a result, "stockholders may not act 
without prior board action." Id.; see also Gantler v. Stephens, 2008 Del. Ch. LEXIS 20, at *44 n. 
81 (Feb. 14, 2008) ("A board must submit a proposed amendment of the certificate ofincorporation 
to the shareholders for a vote, and it will not be effective unless 'a majority of the outstanding 
stock entitled to vote thereon' votes in favor of the amendment.") rev'd on other grounds 965 A.2d 
695 (Del. 2009); Lions Gate Entm't Corp. v. Image Entm't, Inc., 2006 Del. Ch. LEXIS 108, at *23 
- 24 (June 5, 2006) ("Because the Charter Amendment Provision purports to give the ... board the 
power to amend the charter unilaterally without a shareholder vote, it contravenes Delaware law 
and is invalid[.]"); Klang v. Smith's Food & Drug Ctrs., Inc., 1997 Del. Ch. LEXIS 73, at *53 
(May 13, 1997) ("Pursuant to 8 Del. C. § 242, amendment of a corporate certificate requires a 
board of directors to adopt a resolution which declares the advisability of the amendment and calls 
for a shareholder vote. Thereafter, in order for the amendment to take effect a majority of 
outstanding stock must vote in its favor. ") aff d, 702 A.2d 150 (Del. 1997). 

Contrary to the provisions of Section 242 of the General Corporation Law, the Proposal 
seeks adoption of an amendment to the Amended and Restated Certificate of Incorporation by the 
stockholders unilaterally, in excess of the stockholders' authority under the General Corporation 
Law, and without prior Board approval of such amendment as required by the General Corporation 
Law. Accordingly, the Proposal, if adopted by the stockholders, would be invalid under the 
General Corporation Law. Additionally, because the Proposal, if adopted by the stockholders, 
would violate the General Corporation Law, the Company lacks the authority to implement the 
Proposal. 
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Furthermore, if the Proposal was interpreted as requesting the Board to declassify the 
Board, it would be invalid under the General Corporation Law for essentially the same reasons. 
Under the Proposal, as so interpreted and if adopted by the stockholders, the Board would be 
required to unilaterally amend the Amended and Restated Certificate of Incorporation to 
implement the Proposal. Under the General Corporation Law, the Board may not unilaterally 
amend the Amended and Restated Certificate of Incorporation. Any such amendment could only 
be effected through an amendment to the Amended and Restated Certificate of Incorporation 
adopted in accordance with Section 242(b) of the General Corporation Law, which requires that 
any such amendment be approved by the board of directors, declared advisable, and submitted to 
the stockholders for approval. Accordingly, because implementation of the Proposal would 
require the Board to exceed its authority under Delaware law, the Proposal, if adopted by the 
stockholders and implemented by the Board, would violate the General Corporation Law. 
Additionally, because the Proposal, if adopted by the stockholders and implemented by the Board, 
would violate the General Corporation Law, the Company lacks the power and authority to 
implement the Proposal. 

Based upon and subject to the foregoing, and subject to the limitations stated herein, it is 
our opinion that (i) the Proposal, if adopted by the stockholders, would be invalid under the General 
Corporation Law, and (ii) the Company lacks the power and authority to implement the Proposal. 

This opinion is rendered solely for your benefit in connection with the foregoing and may 
not be relied upon by any other person or entity or be furnished or quoted to any person or entity 
for any purpose, without our prior written consent; provided that this opinion may be furnished to 
or filed with the Securities and Exchange Commission in connection with your no-action request 
relating to the Proposal. 

Sincerely yours, 

Potter Anderson & Corroon LLP 
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