
 

 

February 6, 2020 
 
Via e-mail: shareholderproposals@sec.gov 
  
Office of Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, N.E. 
Washington, D.C. 20549 
  
Re: JPMorgan Chase & Co. No-action Letter Request of January 13, 2020 Regarding Shareholder Proposal 
of Oneida Trust Minors 
  
Dear Sir/Madam: 
  
This letter is submitted on behalf of Oneida Trust Minors and the other co-filers by Trillium Asset 
Management, LLC, as its designated representative in this matter (hereinafter referred to as 
“Proponents”), who are the beneficial owners of shares of common stock of JPMorgan Chase & Co. 
(hereinafter referred to as “JPMorgan” or the “Company”), and who has submitted a shareholder 
proposal (hereinafter referred to as “the Proposal”) to JPMorgan, to respond to the letter dated January 
13, 2020 sent to the Office of Chief Counsel by the Company, in which JPMorgan contends that the 
Proposal may be excluded from the Company's 2020 proxy materials under Rule 14a-8(i)(7). 
  
I have reviewed the Company's letter, and based upon the foregoing, as well as upon a review of Rule 
14a-8, it is my opinion that the Proposal must be included in JPMorgan’s 2020 proxy materials because 
the Proposal focuses on a significant policy issue confronting JPMorgan and does not seek to 
micromanage the Company. Therefore, we respectfully request that the Staff not issue the no-action 
letter sought by the Company. 
  
Pursuant to Staff Legal Bulletin 14D (November 7, 2008) we are filing our response via e-mail in lieu of 
paper copies and are providing a copy to JPMorgan’s counsel Martin Dunn via e-mail at 
MDunn@mofo.com. 
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The Proposal 
  
The Proposal states in full: 
 

Oil and Gas Company and Project Financing 
Related to the Arctic and the Canadian Oil Sands 

Whereas: 
 
Climate change is a global challenge that continues to gain widespread attention for its numerous, 
significant environmental and social impacts. Particular subsectors of fossil fuels, including Arctic and 
Canadian tar sands (also referred to as oil sands), have become hot button political issues, because of 
their particular impacts on the global climate, the local environment, and Indigenous rights. Protests 
surrounding the Keystone XL and Line 3 pipelines and opposition to drilling in the Arctic are among the 
high-profile concerns.  
 
JPMorgan is reportedly the largest global lender and underwriter to the top 30 companies operating in 
Arctic oil and gas, and the top U.S. lender and underwriter to the top 34 tar sands companies, which has 
led to JPMorgan being the target of significant protests. 
 
According to a poll conducted in 2019 by Yale and George Mason University, 67% of voters oppose 
drilling in the Arctic National Wildlife Refuge. In September 2019, the House of Representatives voted 
225-193 to reinstate a ban on drilling the refuge. August 2019 reporting revealed that in reality, ANWR 
may not contain very much oil amid accusations that boosters in Washington are exaggerating the 
extent of the resource – supporting this activity is likely far riskier than previously thought. Beyond 
ANWR, drilling anywhere in the Arctic threatens Indigenous rights and impacts a fragile ecosystem. 
 
While JPMorgan has an enhanced due diligence process for transactions related to Arctic oil and gas, 
HSBC, BNP Paribas, and Société Générale have made commitments to restrict financing for oil and gas 
production in the Arctic. For example, BNP Paribas prohibits all financing for all Arctic oil and gas 
projects, and commits to phase out some financing for and/or exclude some Arctic oil and gas 
companies. 
 
Similarly, tar sands production and transport is becoming increasingly controversial and economically 
unviable, as multinational oil firms are rapidly exiting the industry. Recently, Kinder Morgan, 
ConocoPhillips, Devon, and Equinor have exited their oil sands projects – and insurer Axis Capital 
announced that it would restrict insurance to tar sands oil. A University of Colorado study of the Dakota 
Access Pipeline controversy highlights the financial risk for companies associated with these issues. 
 
In August 2019, JPMorgan’s CEO Jaime Dimon led 180 other members of the Business Roundtable in 
expressing his commitment to deliver value to all of the Company’s stakeholders: customers, 
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employees, suppliers, communities, embracing sustainable practices across its businesses, the 
environment, and generating long-term value for shareholders. 
 
Resolved: shareholders request that the Board of Directors issue a report (at reasonable expense, within 
a reasonable time, and omitting confidential or propriety information) describing how JPMorgan Chase 
plans to respond to rising reputational risks for the Company and questions about its role in society 
related to involvement in Canadian oil sands production, oil sands pipeline companies, and Arctic oil and 
gas exploration and production. 
 
 
JPMorgan mischaracterizes the Proposal 
 
In order to be entirely clear about what the Proposal actual calls for, it is helpful to break the Proposal 
down into its component parts. That is, the Proposals seeks: 
 

1. A report from the Board; 
2. Describing how it plans to respond to reputational risks; 
3. And about its role in society; 
4. All related to the tar sands, tar sands companies, and Arctic oil and gas. 

 
This Proposal is about JPMorgan’s reputation and its role in society. It is about how JPMorgan has 
become embroiled in a hot button issue that casts a long and dark shadow over its reputation. A 
reputation put on the line this August by the commitments of its CEO, Jamie Dimon, to embrace 
sustainable practices across its business. 
 
The Company, however, seems to ignore this reality entirely and seeks to characterize the Proposal as 
only focused on one thing:  
 

“seeking to impose upon the Company’s decision-making process regarding particular financial 
products and services it offers to certain clients based on the clients’ policies and practices 
relating to oil sands production and Arctic oil and gas production and transportation, thereby 
significantly impacting the day-to-day decision-making of the Company regarding how it chooses 
which clients and projects to finance.” (No-action Request at pages 4-5) 

 
That is, the Company pre-supposes and assumes that the only action it can take in response to the 
Proposal is to stop offering financial products and services - that there is nothing else it can do. Perhaps 
this is true, and perhaps JPMorgan is making that assertion, but it is not necessarily so. And at the very 
least, the Company has done nothing to meet its burden under Rule 14a-8 to demonstrate that it is true.  
 
One can easily imagine many other things the Company could do to be responsive to the Proposal. One 
example would be one in which the Company responds by saying that its answer is to stay the course. 
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The Board may reach the conclusion that JPMorgan’s reputation is really not in jeopardy, at risk, or 
otherwise subject to degradation at all – and if that is the case that no action is necessary. Perhaps the 
Board, upon its reflection and examination, will conclude that the protests and polling and legislation 
are ephemeral and will not amount to anything substantial. It may reach that conclusion and decide that 
it can simply stay the course and not be overly concerned about the tumult in the press. If that is the 
case, the Board could implement the Proposal by issuing a report that discloses all of that information 
and providing its justifications and explanations. 
 
Or it is possible that it could respond by saying that people simply fundamentally misunderstand its 
business and will launch a compelling education and public relations campaign to help the public 
understand the truth of the matter. Perhaps a Board examination of the evidence and situation would 
lead it to believe that the protests, polling, and other forms of criticism of JPMorgan may present a real 
risk to its reputation sufficient to warrant action. It may be that the reputational impact would affect 
various lines of business, employee morale, or its ability to recruit new employees. But whatever it was, 
the harms had the potential to be very real. The Company could also conclude that the best way to 
mitigate those harms was not to change its business or business practices, but rather to launch an 
education and advertising campaign to win the hearts and minds of the public, its employees, and other 
important stakeholders. The Board may argue that this would be the most cost effective step to take 
and one consistent with what it believed to be the truth of the matter. If that is the case, the Board 
could implement the Proposal by issuing a report that discloses all of that information and providing its 
justifications and explanations. 
 
Or another approach would be to mimic that taken by Greg Ip of the Wall Street Journal in his January 
29, 2020 article entitled “No, Banks Don’t Hold the Key to Climate Change”.1 Taking this tack, the Board 
would acknowledge the underlying issues, but argue that it has no power or ability to effectuate any real 
change. This would be a variation on the “education” approach, but would focus more on drawing 
attention to other factors and players, rather than defending the rectitude of the Board’s approach. 
 
The point of these three examples is that the Company, through its outside counsel, is jumping ahead of 
the very thing that the Proposal seeks and in the process presupposes the outcome of the review we 
request, and otherwise excessively limits the Proposal far beyond the simple plain meaning of the words 
on the page. We strenuously object to the Company’s outside counsel doing so and urge the Staff to 
recognize that the Proposal actually leaves enormous discretion in the hands of the Board to decide how 
to implement the Proposal. 
 
It is also important to state at the outset that there is value in any of these possible outcomes for 
investors. As will be shown below, the issues surrounding the Canadian Oil Sands and the Arctic are 
significant policy issues confronting the Company. We believe it is in investors’ interest to understand 
what the Board thinks of the reputational risks created by these topics. This is information that will allow 
                                                      
1 https://www.wsj.com/articles/no-banks-dont-hold-the-key-to-climate-change-11580299203 

https://www.wsj.com/articles/no-banks-dont-hold-the-key-to-climate-change-11580299203
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all investors to judge how the Board is handling these topics and whether the Board is doing its job well. 
It will allow investors to make better predictions about the risks and opportunities JPMorgan confronts. 
How it will execute in the short, medium, and long term to climate change related controversies. In 
short, it will provide investors with actionable information about their investment – something all 
investors need. 
 
For example, BlackRock CEO Larry Fink, who recently wrote to all companies that the $7 trillion asset 
manager holds, stating that “Investors are increasingly reckoning with these questions and recognizing 
that climate risk is investment risk. Indeed, climate change is almost invariably the top issue that clients 
from around the world raise with BlackRock.”2 He went on to request better climate change disclosures 
writing that “We will use these disclosures and our engagements to ascertain whether companies are 
properly managing and overseeing these risks within their business and adequately planning for the 
future. In the absence of robust disclosures, investors, including BlackRock, will increasingly conclude 
that companies are not adequately managing risk.” 

 
Finally, and for the sake of argument, let us suppose that the Company is correct and that the Proposal 
is limited to focusing on JPMorgan’s choice of products and services to offer. By definition, a shareholder 
proposal under Rule 14a-8 is a request that “the company and/or its board of directors take action,” and 
proponents are exhorted to “state as clearly as possible the course of action that [they] believe the 
company should follow.” Rule 14a-8(a). In this regard, it is not clear to us (1) how the Division’s 
micromanagement guidance provided in Staff Legal Bulletin 14K(B)(4) is consistent with section (a) of 
Rule 14a-8 as promulgated by the Commission and (2) the basis for JPMorgan’s argument that it is not 
permissible to seek a particular outcome. 
 
 
The Proposal Focuses on a Significant Policy Issue Confronting the Company. 
 
For years, JPMorgan has been at the center of a widespread public debate about its association with 
Canadian oil sands production, oil sands pipeline companies, and Arctic oil and gas exploration and 
production. For example: 
 

• “Climate activists shut down Chase bank branches in Seattle; arrests made”, The Seattle Times, 
May 8, 2017. “Climate activists disrupted business at 13 branches of JPMorgan Chase bank in 
Seattle on Monday in an effort to stop loans to tar-sands oil-pipeline projects. By late afternoon 
police had made 26 arrests of demonstrators, including activists who locked themselves 
together and refused to leave two bank branches, said Emily Johnston, communications 
manager for 350 Seattle, a nonprofit climate-action group that helped organized the 

                                                      
2 https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter 

https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter
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demonstrations.” https://www.seattletimes.com/seattle-news/climate-activists-shut-down-
chase-bank-branches-in-seattle/ 

• “Women climb flag poles near Chase Midtown building to protest bank’s climate change ties”, 
The New York Daily News, November 13, 2017. “Two protesters climbed flag poles outside of a 
JPMorgan Chase building on Park Ave. Monday, protesting the bank's financial ties to climate 
change. The women got halfway up the poles at 277 Park Ave. holding a banner that read, 
"JPMorgan Chase — # 1 on Wall St — Tar sands, Pipelines, and Climate Change" before police 
took them into custody without incident. Charges were pending.” 
https://www.nydailynews.com/new-york/manhattan/women-climb-chase-building-flag-poles-
climate-change-ties-article-1.3630352 

• “JPMorgan Facing Shareholder Backlash Over Oil Sands Financing”, Bloomberg, March 23, 2018. 
“JPMorgan Chase & Co. considers itself a leader among banks fighting climate change. Chief 
Executive Officer Jamie Dimon lauded the 2015 global Paris accord, and the bank has committed 
to buying and financing clean energy, as well as reducing its coal-industry work. Yet the bank is 
the top U.S. lender and financier to oil-sands producers and pipeline companies, according to 
some shareholders who want the company to disclose the risks.” 
https://www.bloomberg.com/news/articles/2018-03-23/jpmorgan-facing-shareholder-backlash-
over-oil-sands-financing 

• “Bank financing of ‘extreme fossil fuels’ rises 11% to $115bn”, Financial Times, March 27, 2018. 
“JPMorgan, the biggest US bank by assets, more than quadrupled its financing for tar sands 
projects, according to the research. ‘It is environmentally, reputationally, and often financially 
risky for banks to back these fossil fuel projects and companies,’ [environmental pressure 
groups] said. ‘More and more, the public is tying the impacts of fossil fuels to the financial 
institutions backing the sector.’” https://www.ft.com/content/69482cb0-3250-11e8-b5bf-
23cb17fd1498 

• “How Chase And The Big Banks Undermine Climate Action”, International Business Times Op-Ed 
by Patrick McCully, director of the climate and energy program at Rainforest Action Network and 
a great-great-grand-nephew of John Pierpont Morgan, May 18, 2019. “As the world’s worst 
banker of fossil fuels, Dimon obviously bears responsibility for the climate chaos caused by 
burning those fuels. Yet as the powerful CEO of what is by some metrics the world’s largest 
bank, Dimon also has a unique capability to step up and help bring the planet back from the 
brink. To do this, he should announce that Chase will stop financing the worst fossil fuels such as 
coal and tar sands, and set a long-term target to phase out all support for fossil fuels — and a 
plan on how to achieve this.” https://www.ibtimes.com/how-chase-big-banks-undermine-
climate-action-2793041 

• “Protesters Disrupt Chase Shareholder Meeting Over Financing of Controversial Pipeline”, 
WTTW Chicago, May 21, 2019. “Dozens of environmental activists from across the Midwest 
rallied Tuesday outside Chase Tower in the Loop to protest the financing of fossil fuel projects 
by the country’s largest bank. Protesters said they entered the building and disrupted JPMorgan 
Chase’s annual shareholder meeting for several minutes before being escorted outside, where 

https://www.seattletimes.com/seattle-news/climate-activists-shut-down-chase-bank-branches-in-seattle/
https://www.seattletimes.com/seattle-news/climate-activists-shut-down-chase-bank-branches-in-seattle/
https://www.nydailynews.com/new-york/manhattan/women-climb-chase-building-flag-poles-climate-change-ties-article-1.3630352
https://www.nydailynews.com/new-york/manhattan/women-climb-chase-building-flag-poles-climate-change-ties-article-1.3630352
https://www.bloomberg.com/news/articles/2018-03-23/jpmorgan-facing-shareholder-backlash-over-oil-sands-financing
https://www.bloomberg.com/news/articles/2018-03-23/jpmorgan-facing-shareholder-backlash-over-oil-sands-financing
https://www.ft.com/content/69482cb0-3250-11e8-b5bf-23cb17fd1498
https://www.ft.com/content/69482cb0-3250-11e8-b5bf-23cb17fd1498
https://www.ibtimes.com/how-chase-big-banks-undermine-climate-action-2793041
https://www.ibtimes.com/how-chase-big-banks-undermine-climate-action-2793041
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they continued to rally for several hours. … Of immediate concern to organizers is Chase’s 
financing of the controversial Line 3 pipeline by Enbridge Energy, which operates a system of tar 
sands oil pipelines connecting production sites in western Canada with refineries in eastern 
Canada and the Midwest. The project would create a new route for transporting oil from Alberta 
to Wisconsin.” https://news.wttw.com/2019/05/21/protesters-disrupt-chase-shareholder-
meeting-over-financing-controversial-pipeline 

• In September 2019, the House of Representatives voted 225-193 to reinstate a ban on drilling 
the Arctic National Wildlife Refuge. https://www.congress.gov/bill/116th-congress/house-
bill/1146 

• “Top investment banks provide billions to expand fossil fuel industry”, The Guardian, October13, 
2019. “The financing has been led by the Wall Street giant JPMorgan Chase, which has provided 
$75bn (£61bn) to companies expanding in sectors such as fracking and Arctic oil and gas 
exploration, according to the analysis.” 
https://www.theguardian.com/environment/2019/oct/13/top-investment-banks-lending-
billions-extract-fossil-fuels 

 
That criticism continued unabated into 2020. For example: 
 

• “Climate groups turn up the heat on big banks, insurers”, Politico, January 13, 2020. “JPMorgan 
Chase is a main target of the emerging environmental effort. The environmental advocacy group 
Rainforest Action Network and Sierra Club, citing data from Bloomberg Finance LP, said the bank 
has spent $196 billion financing fossil fuel projects since the creation of the U.N.'s 2015 Paris 
climate accord, which aims to prevent world temperatures from rising 2 degrees Celsius above 
pre-industrial levels.” https://www.politico.com/news/2020/01/13/climate-groups-protest-
098251 

• “Climate of Investment Fear”, Wall Street Journal Editorial Board, January 6, 2020. “Climate 
crusaders are failing to persuade voters to limit fossil fuels, but they’re turning to coercion by 
other means. They’re having some success with U.S. banks and insurers that are caving to 
pressure to divest from carbon energy. … ‘Now other major U.S. banks, especially JPMorgan 
Chase —the world’s worst banker of fossil fuels by a wide margin—must improve on what 
Goldman has done,’ the Rainforest Action Network (RAN) declared.” 
https://www.wsj.com/articles/climate-of-investment-fear-11578355653 

• “Biggest asset managers attacked over role in climate change”, Financial Times, January 11, 
2020. “Shareholders put pressure on BlackRock, Vanguard, JPMorgan and T Rowe Price” 
https://www.ft.com/content/8aade207-09bc-41a7-9f0a-24417882f1bc 

• “Citing Climate Change, BlackRock Will Start Moving Away from Fossil Fuels”, The New Yorker, 
Bill McKibben, January 16, 2020 “But, at least as important, public pressure just keeps mounting. 
Activist campaigns have been working to make the financial industry start to pay attention. (I’m 
involved with one, and was among those arrested, on Friday, after a sojourn in the lobby of a 

https://news.wttw.com/2019/05/21/protesters-disrupt-chase-shareholder-meeting-over-financing-controversial-pipeline
https://news.wttw.com/2019/05/21/protesters-disrupt-chase-shareholder-meeting-over-financing-controversial-pipeline
https://www.congress.gov/bill/116th-congress/house-bill/1146
https://www.congress.gov/bill/116th-congress/house-bill/1146
https://www.theguardian.com/environment/2019/oct/13/top-investment-banks-lending-billions-extract-fossil-fuels
https://www.theguardian.com/environment/2019/oct/13/top-investment-banks-lending-billions-extract-fossil-fuels
https://www.politico.com/news/2020/01/13/climate-groups-protest-098251
https://www.politico.com/news/2020/01/13/climate-groups-protest-098251
https://www.wsj.com/articles/climate-of-investment-fear-11578355653
https://www.ft.com/content/8aade207-09bc-41a7-9f0a-24417882f1bc
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Chase branch.)” https://www.newyorker.com/news/daily-comment/citing-climate-change-
blackrock-will-start-moving-away-from-fossil-fuels 

• “Jamie Dimon ‘doesn't understand the risk’ of climate change: Greenpeace International 
executive director”, Yahoo! Finance, January 21, 2020. “In a new report, the international 
advocacy group calls JPMorgan Chase (JPM) ‘the world’s worst funder of fossil fuels and fossil 
fuel expansion.’ And Greenpeace International Executive Director Jennifer Morgan cites Dimon 
personally for helping perpetuate the crisis.” https://finance.yahoo.com/news/greenpeace-
jennifer-morgan-on-jamie-dimon-155903773.html  

• “Warren asks banks to turn over plans to prepare for climate change”, The Hill, January 22, 
2020. “Sen. Elizabeth Warren (D-Mass.) sent a series of letters to the nation’s largest banks 
Wednesday asking them to turn over their plans for how they will prepare for the financial risks 
of climate change. … The letter was sent to JPMorgan Chase, Citigroup, Bank of America, 
Goldman Sachs, Wells Fargo, Bank of New York Mellon, Morgan Stanley and State Street. … 
JPMorgan Chase & Co. said they were reviewing the letter.” https://thehill.com/policy/energy-
environment/479359-warren-asks-banks-to-turn-over-preparation-for-climate-change 

• “Climate change becomes a top business threat”, Axios, January 24, 2020. “All this rhetoric 
should be scrutinized carefully and often. Talking about supporting policies addressing climate 
change is quite different from actually doing something about it. Rhetoric often outpaces action 
on this topic, partly because it’s a slow-moving issue: Goals are made 10-30 years out. For 
example, although JPMorgan CEO Jamie Dimon said Wednesday he would advocate for such a 
policy, his company is not a member of groups supporting it, including the Washington-based 
Climate Leadership Council and its lobbying arm Americans for Carbon Dividends. A JPMorgan 
spokesman declined to comment further.” https://www.axios.com/climate-change-business-
threat-467376e9-99a6-47e8-bffa-954c4a72c098.html 

• “How Business Leaders in Davos Are Pretending to Take the Climate Crisis Seriously”, Rolling 
Stone, January 24, 2020. “In addition to taking to the streets, the organization built a website, 
WorldEconomicFailure.com, to highlight the ways banks have tried to greenwash their fossil-fuel 
investments, which, of the 24 participating in the 2020 WEF, total $1.4 trillion since the Paris 
Agreement was signed in 2015. Here are some examples: Jamie Dimon, CEO of JPMorgan: 
‘Climate change is a global challenge that has presented — and will continue to present — risks 
for businesses and communities around the world.’ JPMorgan’s fossil-fuel investment since the 
Paris Agreement: $195.663 billion.” https://www.rollingstone.com/politics/politics-news/davos-
business-leaders-greenwashing-trillion-trees-942063/  

• “Want to Do Something About Climate Change? Follow the Money”, The New York Times, 
January 11, 2020. Op-ed by Lennox Yearwood Jr. and Bill McKibben. “JPMorgan Chase, in 
contrast, has funded the very worst projects — projects that expand the reach of fossil fuel 
infrastructure and lock in our dependence on fossil fuels for decades to come. In Minnesota, for 
example, the Line 3 pipeline replacement project, financed in part by JPMorgan Chase, adds 337 
miles of crude-oil-carrying pipeline across Minnesota. If approved this year, the pipeline will 
carry 760,000 barrels of crude oil every day from Canada [oil sands] to terminals on the edge of 

https://www.newyorker.com/news/daily-comment/citing-climate-change-blackrock-will-start-moving-away-from-fossil-fuels
https://www.newyorker.com/news/daily-comment/citing-climate-change-blackrock-will-start-moving-away-from-fossil-fuels
https://finance.yahoo.com/news/greenpeace-jennifer-morgan-on-jamie-dimon-155903773.html
https://finance.yahoo.com/news/greenpeace-jennifer-morgan-on-jamie-dimon-155903773.html
https://thehill.com/policy/energy-environment/479359-warren-asks-banks-to-turn-over-preparation-for-climate-change
https://thehill.com/policy/energy-environment/479359-warren-asks-banks-to-turn-over-preparation-for-climate-change
https://www.axios.com/climate-change-business-threat-467376e9-99a6-47e8-bffa-954c4a72c098.html
https://www.axios.com/climate-change-business-threat-467376e9-99a6-47e8-bffa-954c4a72c098.html
https://www.rollingstone.com/politics/politics-news/davos-business-leaders-greenwashing-trillion-trees-942063/
https://www.rollingstone.com/politics/politics-news/davos-business-leaders-greenwashing-trillion-trees-942063/
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Lake Superior. This project reroutes and expands existing pipelines so that more crude oil can 
flow to refineries in Minnesota, Ohio, Illinois, Michigan and Ontario. Tara Houska, a tribal 
attorney and member of the Couchiching First Nation Anishinaabe, has demonstrated the 
impacts on the ground. If built, the Line 3 replacement route will endanger the wild rice crops 
harvested for at least 500 years by the people native to the upper Midwest. Many Ojibwe 
nations in the region have opposed the project.” 
https://www.nytimes.com/2020/01/11/opinion/climate-change-bank-investment.html  

• “Activists protest Chase Bank’s ties to fossil fuels”, The Brown Daily Herald (Providence, RI), 
February 3, 2020. “Inside the bank, protesters read their specific natural disaster out loud — 
ending the statement with “funded by Chase” — and laid down on the floor. So-called ‘die-ins’ 
have become a popular form of public protest amongst climate change activists. Police arrived 
on-site several minutes later and escorted the protesters out of the building.” 
https://www.browndailyherald.com/2020/02/03/activists-protest-chase-banks-ties-fossil-fuels/  

• “Climate Groups Target JPMorgan Chase ‘Money Pipeline’”, The San Francisco Bay Area 
Independent Media Center, January 31, 2020 “Assembling at Market and Montgomery street, 
over 150 demonstrators marched to the Market Street JP Morgan Chase branch to demand that 
the Bank stop the worst of all pipelines, the money pipeline from the Bank to the fossil fuel 
industry. … Chase is the largest financier in the areas of Arctic oil and gas, ultra deep water 
drilling, tar sands oil, and coal mining.” 
https://www.indybay.org/newsitems/2003/12/08/16643971.php  

• “Democratic senators ask banks to prohibit funding Arctic drilling”, The Hill, February 3, 2020. “A 
group of 15 Democratic senators wrote to 11 major banks last week asking them to ban funding 
oil and gas drilling or exploration in the Arctic National Wildlife Refuge. … Their letters were 
addressed to executives at JPMorgan Chase & Co., Bank of America Corp., Citigroup Inc., Wells 
Fargo & Co., Morgan Stanley, U.S. Bancorp, PNC Financial Services Group Inc., TD Bank, Capital 
One Financial Corp., Citizens Financial Group Inc., and HSBC North America Holdings Inc. … The 
letters were signed by Sens. Martin Heinrich (D-N.M.), Brian Schatz (D-Hawaii), Jeff Merkley (D-
Ore.), Cory Booker (D-N.J.), Mazie Hirono (D-Hawaii), Tom Udall (D-N.M.), Amy Klobuchar (D-
Minn.), Michael Bennet (D-Colo.), Ed Markey (D-Mass.), Dianne Feinstein (D-Calif.), Richard 
Blumenthal (D-Conn.), Kirsten Gillibrand (D-N.Y.), Kamala Harris (D-Calif.), Chris Van Hollen (D-
Md.) and Patrick Leahy (D-Vt.).” https://thehill.com/policy/energy-environment/481272-
democratic-senators-ask-banks-to-prohibit-funding-arctic-drilling  

 
This attention on JPMorgan can also be linked to a number of recent developments. As raised in the 
Proposal, JPMorgan CEO, Jamie Dimon, was the leader of the Business Roundtable in August when it 
“announced the release of a new Statement on the Purpose of a Corporation signed by 181 CEOs who 
commit to lead their companies for the benefit of all stakeholders – customers, employees, suppliers, 

https://www.nytimes.com/2020/01/11/opinion/climate-change-bank-investment.html
https://www.browndailyherald.com/2020/02/03/activists-protest-chase-banks-ties-fossil-fuels/
https://www.indybay.org/newsitems/2003/12/08/16643971.php
https://thehill.com/policy/energy-environment/481272-democratic-senators-ask-banks-to-prohibit-funding-arctic-drilling
https://thehill.com/policy/energy-environment/481272-democratic-senators-ask-banks-to-prohibit-funding-arctic-drilling
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communities and shareholders.” The statement included the following: “We respect the people in our 
communities and protect the environment by embracing sustainable practices across our businesses.”3 
 
One of Mr. Dimon’s co-signatories was BlackRock CEO Larry Fink, who recently wrote to all companies 
that the $7 trillion asset manager holds, stating that “Investors are increasingly reckoning with these 
questions and recognizing that climate risk is investment risk. Indeed, climate change is almost 
invariably the top issue that clients from around the world raise with BlackRock.”4 

In that letter, which Mr. Dimon presumably received as the CEO in a BlackRock portfolio company, Mr. 
Fink raises the exact same question that we raise in the Proposal – how JPMorgan plans to respond to 
rising reputational risks related to its “role in society”. Or as Mr. Fink put it in his letter to Mr. Dimon, 
“The importance of serving stakeholders and embracing purpose is becoming increasingly central to the 
way that companies understand their role in society.” It is probably not surprising therefore, that a 
recent Edelman report found that 92% of the 34,000 respondents said that CEOs should speak out on 
issues like climate change.5 
 
So in this sense, the Proposal could be seen simply as cut of the same cloth as a set of concerns and 
widespread public attention that is demanding the attentions of corporate leaders like Mr. Dimon and 
companies like JPMorgan. What is striking is that the Company’s no-action letter request seems to 
ignore this context and this language in the Proposal that focuses on it. However, a simple reading of 
the Proposal shows that it is focused on a particular set of questions about JPMorgan’s role in society 
and how its reputation is impacted by Mr. Dimon’s widely discussed announced commitment to all 
stakeholders regarding the oil sands and arctic drilling. The result is clearly a Proposal that is focused on 
a set of reputational questions and challenges that JPMorgan faces which are the subject of widespread 
public debate – and therefore a significant policy issue confronting the Company. 
 
And for Rule 14a-8(i)(7) purposes, we think this makes it clear that the Proposal transcends the ordinary 
business of the Company, such that it is appropriate for shareholder consideration. As the Commission 
stated: 
 

Certain tasks are so fundamental to management's ability to run a company on a day-to-day 
basis that they could not, as a practical matter, be subject to direct shareholder oversight. 
Examples include the management of the workforce, such as the hiring, promotion, and 
termination of employees, decisions on production quality and quantity, and the retention of 
suppliers. However, proposals relating to such matters but focusing on sufficiently significant 
social policy issues (e.g., significant discrimination matters) generally would not be considered 

                                                      
3 https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-
an-economy-that-serves-all-americans 
4 https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter 
5 https://www.wsj.com/articles/capitalism-draws-fire-despite-strong-global-economy-11579471201 

https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-an-economy-that-serves-all-americans
https://www.businessroundtable.org/business-roundtable-redefines-the-purpose-of-a-corporation-to-promote-an-economy-that-serves-all-americans
https://www.blackrock.com/corporate/investor-relations/larry-fink-ceo-letter
https://www.wsj.com/articles/capitalism-draws-fire-despite-strong-global-economy-11579471201
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to be excludable, because the proposals would transcend the day-to-day business matters and 
raise policy issues so significant that it would be appropriate for a shareholder vote. 

 
Release No. 34-40018 (May 21, 1998). 
 
The Commission concluded in that Release that a topic is a sufficiently significant policy issue if it is the 
subject of “widespread public debate.” Staff Legal Bulletin 14A reiterated “that the presence of 
widespread public debate regarding an issue is among the factors to be considered in determining 
whether proposals ‘transcend the day-to-day business matters’” and that the proposals had to “raise 
policy issues so significant that it would be appropriate for a shareholder vote.” 
 
Clearly that is the case here. As set forth at length above, JPMorgan has seen years of media coverage, 
protests, reports, legislative action, public criticism, and political attention about its involvement in the 
Canadian Oil Sands and Arctic drilling. This widespread public debate has cast a shadow over JPMorgan’s 
reputation at a time that Mr. Dimon has elevated the importance of JPMorgan’s reputation as he shifted 
his support away from shareholder capitalism and towards stakeholder capitalism. Externally and 
internally generated realities have elevated reputational questions surrounding JPMorgan’s “role in 
society” and relationships with Canadian Oil Sands and Arctic drilling activity far beyond the ordinary 
business of the Company and into the realm of shareholder concern. This means that it is appropriate 
for shareholders to vote on the topic of how “JPMorgan Chase plans to respond to rising reputational 
risks”. 
 
The Proposal Does Not Micromanage JPMorgan’s Management 

To begin, it is abundantly clear that the Proposal does not in any way, shape, or form impinge upon a 
topic “so fundamental to management’s ability to run a company on a day-to-day basis that they could 
not, as a practical matter, be subject to direct shareholder oversight.” Release No. 34-40018 (May 21, 
1998). The Proposal seeks a response from the Board about how it will address reputational risks and 
questions regarding the Company’s role in society raised by involvement in Canadian oil sands 
production, oil sands pipeline companies, and Arctic oil and gas exploration and production. This is not 
focused on management. See e.g. Johnson & Johnson (January 29, 2020). 

But beyond this basic fact, and as was discussed at length above, the Proposal does not seek “to impose 
upon the Company’s decision-making process regarding particular financial products and services it 
offers”. The Company could respond to the Proposal in any number of ways, as described above, 
including issuing a report: 

• Explaining why it will stay the course and make no changes to its policies, products, or services; 
• Articulating a public education and media strategy to explain its approach to the oil sand and 

Arctic drilling; 
• Describing how it has very little impact or role in the topic and urging the public to focus on 

other companies and factors 
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We can imagine even more responses which could focus on employee morale or funding in support of 
climate mitigation strategies for local populations. The fundamental point being that, regardless of 
whether the Proponents would agree with any of these approaches, it is fully within the scope of the 
Proposal for the Board to embark on any number of approaches. Or, for that matter, no approach at all. 
And therein is an important and valuable piece of information for investors of all stripes: how does the 
Board intend to address or not address a significant policy issue confronting JPMorgan: “rising 
reputational risks for the Company and questions about its role in society related to involvement in 
Canadian oil sands production, oil sands pipeline companies, and Arctic oil and gas exploration and 
production.” 

This is not a complex or difficult question for the board, management, or investors to address. As 
investors know well, reputational risks are central to understand the risk/opportunity profile of a 
company, particularly consumer facing companies like JPMorgan. Discussed in numerous contexts, “A 
US survey by Burson-Marsteller found that 95% of chief executives surveyed believed that corporate 
reputation plays an important or very important role in the achievement of business objectives.”6 Over a 
decade ago, Robert G. Eccles, Scott C. Newquist, and Roland Schatz put it this way in the Harvard 
Business Review: 

Executives know the importance of their companies’ reputations. Firms with strong positive 
reputations attract better people. They are perceived as providing more value, which often 
allows them to charge a premium. Their customers are more loyal and buy broader ranges of 
products and services. Because the market believes that such companies will deliver sustained 
earnings and future growth, they have higher price-earnings multiples and market values and 
lower costs of capital. Moreover, in an economy where 70% to 80% of market value comes from 
hard-to-assess intangible assets such as brand equity, intellectual capital, and goodwill, 
organizations are especially vulnerable to anything that damages their reputations.7 

Of course this understanding was put succinctly (and famously) by Warren Buffet this way: “"It takes 20 
years to build a reputation and five minutes to ruin it. If you think about that, you'll do things 
differently."8  

As such, it is clear that the Proposal does not involve “intricate detail, or seeks to impose specific time-
frames or methods for implementing complex policies”. Staff Legal Bulletin No. 14J. Nor does it rise to 
any “level of prescriptiveness”. Staff Legal Bulletin No. 14K. For these reasons, we request the Staff 
conclude that JPMorgan has not met its burden under the Rule of demonstrating that it is entitled to 

                                                      
6 https://www2.deloitte.com/content/dam/Deloitte/uk/Documents/corporate-finance/deloitte-uk-corporate-
reputation.pdf and https://bdrdigital.wordpress.com/2011/06/27/why-a-good-corporate-reputation-is-important-
to-your-organization/ 
7 https://hbr.org/2007/02/reputation-and-its-risks  
8 https://www.fool.com/investing/best-warren-buffett-quotes.aspx 

https://www2.deloitte.com/content/dam/Deloitte/uk/Documents/corporate-finance/deloitte-uk-corporate-reputation.pdf
https://www2.deloitte.com/content/dam/Deloitte/uk/Documents/corporate-finance/deloitte-uk-corporate-reputation.pdf
https://bdrdigital.wordpress.com/2011/06/27/why-a-good-corporate-reputation-is-important-to-your-organization/
https://bdrdigital.wordpress.com/2011/06/27/why-a-good-corporate-reputation-is-important-to-your-organization/
https://hbr.org/2007/02/reputation-and-its-risks
https://www.fool.com/investing/best-warren-buffett-quotes.aspx
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exclude the Proposal. 
 

Conclusion 

In conclusion, we respectfully request the Staff inform the Company that Rule 14a-8 requires a denial of 
the Company’s no-action request. Please contact me at (503) 592-0864 or jkron@trilliuminvest.com 
with any questions in connection with this matter, or if the Staff seeks any further information. 

Sincerely, 

 

 

 

Jonas D. Kron 
Senior Vice President 
 
cc:  Martin Dunn at MDunn@mofo.com  

Morrison & Foerster LLP 
  

Rose Zukin Pierson at RZukin@mofo.com 
Morrison & Foerster LLP 

mailto:jkron@trilliuminvest.com
mailto:MDunn@mofo.com
mailto:RZukin@mofo.com
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1934 Act/Rule 14a-8 

January 13, 2020 

VIA E-MAIL (shareholderproposals@sec.gov) 

Office of Chief Counsel 
Division of Corporation Finance 
U.S. Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549 

Re: JPMorgan Chase & Co. 
Shareholder Proposal of Trillium Asset Management, LLC et al. 

Dear Ladies and Gentlemen: 

We submit this letter on behalf of our client JPMorgan Chase & Co., a Delaware 
corporation (the “Company”), which requests confirmation that the staff (the “Staff”) of the 
Division of Corporation Finance of the U.S. Securities and Exchange Commission (the 
“Commission”) will not recommend enforcement action to the Commission if, in reliance on 
Rule 14a-8 under the Securities Exchange Act of 1934 (the “Exchange Act”), the Company 
omits the attached shareholder proposal (the “Proposal”) submitted by Trillium Asset 
Management, LLC on behalf of Oneida Trust Minors et al. (the “Proponents”) from the 
Company’s proxy materials for its 2020 Annual Meeting of Shareholders (the “2020 Proxy 
Materials”).1 

Pursuant to Rule 14a-8(j) under the Exchange Act, we have: 

• submitted this letter to the Staff no later than eighty (80) calendar days before the
Company intends to file its definitive 2020 Proxy Materials with the Commission; and

• concurrently sent copies of this correspondence to the Proponents.

1 The Proposal was also submitted by Congregation of the Sisters of St. Joseph of Peace and Benedictine Sisters of 
Mount St. Scholastica.  
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Copies of the Proposal, the Proponents’ cover letters submitting the Proposal, and other 
correspondence relating to the Proposal are attached hereto as Exhibit A. 

Pursuant to the guidance provided in Section F of Staff Legal Bulletin 14F (Oct. 18, 
2011), we ask that the Staff provide its response to this request to Martin Dunn, on behalf of the 
Company, via email at mdunn@mofo.com, and to Jonas Kron, on behalf of the Proponents, via 
email at jkron@trilliuminvest.com. 

I. THE PROPOSAL 
 

On November 6, 2019, the Company received the Proposal for inclusion in the 
Company’s 2020 Proxy Materials.  The Proposal reads as follows2: 

“Whereas: 

Climate change is a global challenge that continues to gain widespread attention 
for its numerous, significant environmental and social impacts.  Particular 
subsectors of fossil fuels, including Arctic and Canadian tar sands (also referred 
to as oil sands), have become hot button political issues, because of their 
particular impacts on the climate, the local environment, and Indigenous rights. 
Protests surrounding the Keystone XL and Line 3 pipelines and opposition to 
drilling in the Arctic are among the high-profile concerns.  JPMorgan is 
reportedly the largest global lender and underwriter to the top 30 companies 
operating in Arctic oil and gas, and the top U.S. lender and underwriter to the top 
34 tar sands companies, which has led to JPMorgan being the target of 
significant protests - often led by Indigenous peoples. 

According to a poll conducted in 2017 by Yale and George Mason University, 
70% of American voters oppose drilling in the Arctic National Wildlife Refuge.[1] 
In September 2019, the U.S. House of Representatives voted 225-193 to reinstate 
a ban on drilling the refuge.  August 2019 reporting revealed that in reality, 
ANWR may not contain very much oil amid accusations that boosters in 
Washington are exaggerating the extent of the resource, thus supporting this 
activity is likely far riskier than previously thought.[2]  Beyond ANWR, drilling 
anywhere in the Arctic threatens Indigenous rights and impacts a fragile 
ecosystem. 

While JPMorgan has an enhanced due diligence process for transactions related 
to Arctic oil and gas, HSBC, BNP Paribas, and Société Générale have made 
commitments to restrict financing for oil and gas production in the Arctic.[3]  For 
example, BNP Paribas prohibits all financing for all Arctic oil and gas projects, 

                                                 
2 We have omitted footnote references to the cited documents.  The footnote references are available in the Proposal 
included within Exhibit A. 
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and commits to phase out some financing for and/or exclude some Arctic oil and 
gas companies. 

Similarly, tar sands production and transport is becoming increasingly 
controversial and economically unviable, as multinational oil firms are rapidly 
exiting the industry.  Recently, Kinder Morgan, ConocoPhillips, Devon, and 
Equinor have sold out of their all sands projects.[4] 

In August 2019, JPMorgan's CEO Jaime Dimon led 180 other members of the 
Business Roundtable in expressing his commitment to deliver value to all of the 
company's stakeholders. Specifically, he committed to delivering value to 
customers, employees, suppliers, communities, embracing sustainable practices 
across its businesses, and generating long-term value for shareholders. 

Resolved: shareholders request that the Board of Directors issue a report (at 
reasonable expense, within a reasonable time, and omitting confidential or 
propriety information) describing how JPMorgan Chase plans to respond to 
rising reputational risks for the Company and questions about its role in society 
related to involvement in Canadian oil sands production, oil sands pipeline 
companies, and Arctic oil and gas exploration and production.”  

II. EXCLUSION OF THE PROPOSAL 
 

A. Basis for Excluding the Proposal  

As discussed more fully below, the Company believes it may properly omit the Proposal 
from its 2020 Proxy Materials in reliance on Rule 14a-8(i)(7), as the Proposal deals with matters 
related to the Company’s ordinary business operations. 

B. The Proposal May Be Omitted in Reliance on Rule 14a-8(i)(7), as It Deals With 
Matters Relating to the Company’s Ordinary Business Operations 

Rule 14a-8(i)(7) permits a company to omit from its proxy materials a shareholder 
proposal that relates to the company’s “ordinary business operations.”  According to the 
Commission, the underlying policy of the ordinary business exclusion is “to confine the 
resolution of ordinary business problems to management and the board of directors, since it is 
impracticable for shareholders to decide how to solve such problems at an annual shareholders 
meeting.”  Exchange Act Release No. 40018 (May 21, 1998) (the “1998 Release”).  In the 1998 
Release, the Commission described the two “central considerations” for the ordinary business 
exclusion.  One consideration of the 1998 Release relates to “the degree to which the proposal 
seeks to ‘micro-manage’ the company by probing too deeply into matters of a complex nature 
upon which shareholders, as a group, would not be in a position to make an informed judgment” 
(footnote omitted).  The other consideration is that certain tasks are “so fundamental to 
management’s ability to run a company on a day-to-day basis that they could not, as a practical 
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matter, be subject to direct shareholder oversight” and, as such, may be excluded, unless the 
proposal raises policy issues that are sufficiently significant to transcend day-to-day business 
matters. 

1. The Proposal May be Omitted Because it Seeks to Micromanage the 
Company 

It is the Company’s view that the Proposal may be properly omitted in reliance on Rule 
14a-8(i)(7) because a proposal that seeks to micromanage the determinations of a company’s 
management regarding day-to-day decisions is excludable under Rule 14a-8(i)(7) as a 
component of “ordinary business.”   

The Proposal requests that the Company “issue a report … describing how JPMorgan 
Chase plans to respond to rising reputational risks for the Company and questions about its role 
in society related to involvement in Canadian oil sands production, oil sands pipeline companies, 
and Arctic oil and gas exploration and production.”  On October 23, 2018, the Staff published 
Staff Legal Bulletin No. 14J (“SLB 14J”) to provide guidance as to its evaluation of a company’s 
arguments for omission of a shareholder proposal under Rule 14a-8(i)(7) on the basis of 
micromanagement and to reiterate that its framework for the analysis focuses on whether a 
proposal “involves intricate detail, or seeks to impose specific time-frames or methods for 
implementing complex policies” and thus micromanages a company’s business.  In this regard, 
in SLB 14J, the Staff stated that, “consistent with Commission guidance, [we will] consider the 
underlying substance of the matters addressed by the study or report.  Thus, for example, a 
proposal calling for a report may be excludable if the substance of the report relates to the 
imposition or assumption of specific timeframes or methods for implementing complex 
policies.”  On October 16, 2019, in Staff Legal Bulletin No. 14K (“SLB 14K”), the Staff provided 
further guidance with respect to its assessment of arguments for exclusion under Rule 14a-8(i)(7) 
based on the micromanagement analysis, providing that the micromanagement analysis “rests on 
an evaluation of the manner in which a proposal seeks to address the subject matter raised, rather 
than the subject matter itself,” and that the determining factor is not whether a proposal 
“present[s] issues that are too complex for shareholders to understand,” but, is, rather an 
“assessment of the level of prescriptiveness of the proposal.”  In SLB 14K, the Staff also 
provided the following guidance: “When analyzing a proposal to determine the underlying 
concern or central purpose of any proposal, we look not only to the resolved clause but to the 
proposal in its entirety.  Thus, if a supporting statement modifies or re-focuses the intent of the 
resolved clause, or effectively requires some action in order to achieve the proposal’s central 
purpose as set forth in the resolved clause, we take that into account in determining whether the 
proposal seeks to micromanage the company.”  As discussed below, the Proposal seeks for the 
Company to implement policies that would require the Company to consider specific criteria set 
forth in the Proposal regarding complex issues that face the Company, thereby micromanaging 
the Company’s business operations. 

The Proposal micromanages the Company’s ordinary business operations by seeking to 
impose upon the Company’s decision-making process regarding particular financial products and 
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services it offers to certain clients based on the clients’ policies and practices relating to oil sands 
production and Arctic oil and gas production and transportation, thereby significantly impacting 
the day-to-day decision-making of the Company regarding how it chooses which clients and 
projects to finance.  The Company is a global financial services firm that specializes in 
investment banking, financial services for consumers, small business and commercial banking, 
financial transaction processing, asset management, and private equity.  As such, the Company’s 
decisions with respect to specific financial products and services it offers and the clients and 
projects it finances involve complex, day-to-day operational determinations by management that 
are dependent on management’s underlying expertise with respect to the Company’s products, 
services, and clients.  The Company’s management invests a significant amount of time, energy, 
and effort on a daily basis in determining the products and services the Company will offer to 
which clients and projects, while generating an appropriate return for the Company’s 
shareholders.  Discussions regarding the Company’s policies and procedures for making these 
decisions are a regular agenda item at routine management meetings, and management regularly 
updates the Board of Directors on key factors considered in management’s decisions.  
Management focuses extensively on establishing appropriate standards for making decisions 
regarding the clients and projects the Company finances and regarding the products and services 
the Company offers; those standards which are then considered on a day-to-day basis by 
management and employees who are making products and services decisions.  Although 
environmental issues and risk factors are considered in the Company’s business decisions, they 
must be considered contextually, not mechanically, and are one of many factors considered in a 
holistic review of what is best for both the Company’s customers and its shareholders.  Per the 
guidance in SLB 14J, a proposal is excludable under the micromanagement analysis, regardless 
of the subject matter, if it “probe[s] too deeply into matters of a complex nature,” which, as 
discussed above, the Proposal seeks to do. 

The Company’s view that the Proposal seeks to micromanage the Company is supported 
by additional recent Staff decisions.  In JPMorgan Chase & Co. (The Christensen Fund) (Mar. 
30, 2018), the Staff concurred in the exclusion of a proposal which asked for a report on the 
reputational, financial and climate risks associated with project and corporate lending, 
underwriting, advising and investing for tar sands production and transportation.  While the 
proposal in that instance, like the Proposal, did not explicitly dictate an alteration of Company 
policy, the Staff concurred that it sought to micromanage the company, in that it sought to 
“impose specific methods for implementing complex policies.”  Notably, the “Resolved” clause 
in the Proposal specifies that the requested report describe the “rising reputational risks for the 
Company” and consider “its role in society related to involvement in Canadian oil sands 
production, oil sands pipeline companies, and Arctic oil and gas exploration and production,” 
which is comparable to the actions sought in JPMorgan Chase & Co. (The Christensen Fund) - 
the imposition of specific methods for implementing funding decisions.  Further, the supporting 
statement in JPMorgan Chase & Co. (The Christensen Fund) made clear that the underlying 
subject matter of the proposal sought changes to Company policy relating to tar sands production 
and transportation.  The supporting statement of the Proposal similarly makes clear that the 
Proponents seek to impose upon the Company’s decision-making process regarding the 
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particular financial products and services it offers to clients based on the clients’ policies and 
practices concerning oil sands, and Arctic oil and production and transportation.  The Proposal, 
as in JPMorgan Chase & Co. (The Christensen Fund), seeks to significantly impact the day-to-
day decision-making of the Company regarding how it chooses which clients and projects to 
finance.  

In Wells Fargo & Co. (Mar. 5, 2019), the Staff considered a proposal which would have 
required that the company adopt a policy for reducing greenhouse gas emissions resulting from 
its loan and investment portfolios, in alignment with the Paris Climate Agreement, and issue 
annual reports; the proposal’s supporting statement recommended that the reports discuss 
“opportunities to expeditiously reduce the portfolio’s [GHG] emissions by avoiding investments 
in high carbon, high risk fossil fuel projects such as coal, Arctic oil and gas, and tar sands.”  In 
seeking exclusion under Rule 14a-8(i)(7), the company argued that “in order to achieve the 
Proposal’s prescriptive and arbitrary standards, the Proposal necessarily would restrict [the 
company] from financing certain projects, just like the proposal in JPMorgan Chase & Co. [(The 
Christensen Fund)].”  In concurring with exclusion under Rule 14a-8(i)(7), the Staff noted that 
the proposal would “require [the company] to manage its lending and investment activities in 
alignment with the goals of the Paris Agreement [and by] [i]mposing this overarching 
requirement [. . .] [the proposal] would micromanage” the company.  See also Goldman Sachs 
Group, Inc. (Mar. 12, 2019) (same). 

In JPMorgan Chase & Co. (Rosenfeld) (Mar. 13, 2019), the Staff concurred in the 
exclusion of a proposal which asked the Company to institute transparent procedures to avoid 
holding or recommending investments in companies that, in management’s judgment, 
substantially contribute to genocide or crimes against humanity.  The Staff concurred that the 
Proposal sought to micromanage the company, in that it sought to “impose specific methods for 
implementing complex policies.”  As was the case in JPMorgan Chase & Co. (Rosenfeld), the 
Proposal, as made clear in the Supporting Statement, seeks to have policies implemented that 
would require the Company to consider specific criteria set forth in the Proposal regarding 
complex issues that face the Company in the course of making its financing decisions.  In doing 
so, the Proposal seeks to “impose specific methods for implementing complex policies” of the 
Company. 

 
As in the above Staff precedent, the Proposal would micromanage the Company’s affairs 

by seeking to impose upon the Company’s decision-making process regarding the particular 
financial products and services it offers to certain existing and potential clients based on the 
clients’ policies and practices relating to oil sands production and transportation, thereby 
significantly impacting the day-to-day decision-making of the Company regarding how it 
chooses which clients and projects to finance.  The Company’s decisions regarding the 
appropriate policies and practices to implement with respect to financing decisions, and 
decisions with respect to the products and services that will be offered to particular clients based 
on those policies and procedures, requires deep knowledge of the Company’s business – 
information to which the Company’s shareholders do not have access.  Determining the 
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appropriate policies and practices for financing decisions requires a complex analysis of 
numerous factors, including the features of a particular product or service, the risk to the 
Company with respect to the counterparty, legal and regulatory compliance and competitive 
factors, among others.  Company personnel similarly must consider those and other factors in 
making specific decisions regarding whether to provide a particular financial product or service 
to a particular client or project.  The Proposal would require the Company to take specified 
action to modify the manner in which the Company makes products and services decisions.  As 
such, the Proposal seeks to “impose specific methods for implementing complex policies” as was 
the case in the Staff precedent discussed above.  Further, as the Proposal would impose a 
specific, over-riding requirement regarding day-to-day management decisions, the Company is 
of the view that the Proposal seeks to micromanage the Company by probing too deeply into 
matters of a complex nature upon which shareholders, as a group, would not be in a position to 
make an informed judgment.  As a result, the Proposal may be omitted pursuant to Rule 14a-
8(i)(7) as it seeks to micromanage the Company. 
  

2. The Proposal May be Omitted Because it Relates to Ordinary Business 
Matters 

a. The Company’s Determinations Regarding the Offering of 
Particular Products and Services Are Ordinary Business Matters 

It is the Company’s view that the Proposal may be properly omitted in reliance on Rule 
14a-8(i)(7) because the Staff has repeatedly recognized that a proposal relating to the sale of a 
particular product or service is excludable under Rule 14a-8(i)(7) as a component of “ordinary 
business.”  A company’s decisions as to whether to offer particular products and services to its 
clients and the manner in which a company offers those products and services, including related 
lending policies and customer relations practices, as discussed below, are precisely the kind of 
fundamental, day-to-day operational matters meant to be covered by the ordinary business 
operations exception under Rule l4a-8(i)(7).   

The Proposal requests that the Company issue a report on the “rising reputational risks” 
associated with the Company’s “involvement” in projects relating to “Canadian oil sands 
production” and “Arctic oil and gas exploration and production.”  In this regard, the Proposal 
includes the following statements: 

• “JPMorgan is reportedly the largest global lender and underwriter to the top 30 
countries operating in Arctic oil and gas, and the top U.S. lender and underwriter to 
the top 34 tar sands companies, which has led to JPMorgan being the target of 
significant protests – often led by Indigenous peoples.” 

• “While JPMorgan has an enhanced due diligence process for transactions related to 
Arctic oil and gas, HSBC, BNP Paribas, and Société Générale have made 
commitments to restrict financing for oil and gas production in the Arctic.”  (Footnote 
deleted.) 
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• “[T]ar sands production and transport is becoming increasingly controversial and 
economically unviable, as multinational oil firms are rapidly exiting the industry.  
Recently, Kinder Morgan, ConocoPhillips, Devon, and Equinor have sold out of their 
oil sands projects.” 

As the report sought by the Proposal relates to assessments regarding the Company’s 
lending policies concerning specific industries and the operations of the entities with regard to 
which the Company may make lending decisions, the Proposal relates directly to the ordinary 
business matter of determining the particular products and services the Company should or 
should not provide and the Company’s standards for selecting the clients to whom it will provide 
those products and services.  We note at the outset that the Commission has long held that 
proposals requesting a report are evaluated by the Staff by considering the underlying subject 
matter of the proposal when applying Rule 14a-8(i)(7).  See Exchange Act Release No. 20091 
(Aug. 16, 1983). 

It is well established in prior Staff no-action responses that a company’s decisions as to 
whether to offer particular products and services to its clients and the manner in which a 
company offers those products and services, including related investment policies and loan 
underwriting and customer relations practices, are precisely the kind of fundamental, day-to-day 
operational matters meant to be covered by the ordinary business operations exception under 
Rule 14a-8(i)(7).  See, e.g., JPMorgan Chase & Co. (Rice) (Feb. 21, 2019) (concurring in the 
omission of a proposal relating to the Company’s overdraft policies and practices because it 
related to “the products and services offered for sale by the company”); JPMorgan Chase & Co. 
(Harangozo) (Mar. 19, 2019) (concurring in the omission of a proposal relating to the 
construction of a sea-based canal in Mexico because it related to “the products and services 
offered for sale by the company”); Wells Fargo & Co. (Jan. 28, 2013) (recon. denied Mar. 4, 
2013) (concurring in the omission of a proposal “addressing the social and financial impacts of 
direct deposit advance lending ...” because it related to “the products and services offered for sale 
by the company”).  As in these prior situations in which the Staff has expressed the view that a 
company may omit a proposal in reliance on Rule 14a-8(i)(7), the Proposal’s subject matter 
regards the Company’s decisions regarding specific clients and products. 

The Proposal requests that the Company publish a report on the “rising reputational risks 
for the Company” and “its role in society related to involvement in Canadian oil sands 
production, oil sands pipeline companies, and Arctic oil and gas exploration and production.”  
The Proposal provides further specificity regarding its application to particular lending policies, 
stating that “JPMorgan is reportedly the largest global lender and underwriter to the top 30 
companies operating in Arctic oil and gas, and the top U.S. lender and underwriter to the top 34 
tar sands companies,” and contrasting the Company’s “enhanced due diligence process” to other 
financial institutions’ “commitment to restrict financing for oil and gas production in the Arctic.”  
In this regard, the Commission has long held that proposals requesting a report are evaluated by 
the Staff by considering the underlying subject matter of the proposal when applying Rule 14a-
8(i)(7).  See Exchange Act Release No. 20091 (Aug. 16, 1983).   
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Omission of the Proposal is further supported by a long line of precedent recognizing that 
proposals addressing a financial institution’s participation in a particular segment of the lending 
market relate to ordinary business matters and may be omitted under Rule 14a-8(i)(7).  In 
JPMorgan Chase & Co. (Loyola) (Mar. 12, 2010), the Proposal sought, among other things, the 
adoption of a policy barring the company from providing financing to companies engaged in 
mountain-top removal mining.  The Staff concurred that the proposal could be omitted under 
Rule 14a-8(i)(7) as the proposal related to the company’s decisions to extend credit or provide 
other financial services to particular types of customers.  The Proposal similarly relates to the 
Company’s decisions to extend credit to particular types of customers – customers engaged in 
activities that potentially involve Arctic oil and gas and oil sands production or transportation.  
As such, and consistent with JPMorgan Chase & Co. (Loyola), the Proposal relates to the 
Company’s decisions to provide financing to certain customers, which is an ordinary business 
matter.  In this regard, see also Washington Mutual, Inc. (Feb. 5, 2008) (concurring in the 
omission of a proposal that related to the company’s mortgage originations and/or mortgage 
securitizations); and Cash America International, Inc. (Mar. 5, 2007) (concurring in the omission 
of a proposal that requested the appointment of a committee to develop a suitability standard for 
the company’s loan products, and to determine whether loans were consistent with the 
borrowers’ ability to repay and for an assessment of the reasonableness of collection procedures 
because it related to “credit policies, loan underwriting and, customer relations”).  

The Company is a global financial services firm that specializes in investment banking, 
financial services for consumers, small business and commercial banking, financial transaction 
processing, asset management, and private equity.  As the Proposal explicitly refers to the 
Company as “reportedly the largest global lender and underwriter to the top 30 companies 
operating in Arctic oil and gas, and the top U.S. lender and underwriter to the top 34 tar sands 
companies,” and addresses how “HSBC, BNP Paribas, and Société Générale have made 
commitments to restrict financing for oil and gas production in the Arctic” and “Kinder Morgan, 
ConocoPhillips, Devon and Equinor have sold out of their oil sands projects,” the Proposal 
clearly seeks to impact the manner in which the Company evaluates the offering of products and 
services to existing and potential clients and projects, which is precisely the type of day-to-day 
determinations that management of the Company makes with regard to the ordinary business 
matters of the Company.  Although the Company has implemented enhanced due diligence 
processes for transactions involving certain industries and activities, including oil sands 
transactions and transactions in the Arctic, as described in this letter (and as mentioned in the 
Proposal), the decision-making process relating to the specific products and services to be 
offered by the Company is fundamental to management’s ability to run the Company on a day-
to-day basis; as such, the Proposal may be excluded under Rule 14a-8(i)(7) because it relates to 
the Company’s ordinary business operations. 
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b. The Proposal Does Not Focus Solely on a Significant Policy 
Issue; it Focuses, at least in part, on Ordinary Business Matters 

Even if the Proposal touches upon a policy issue that may be of such significance that the 
matter transcends ordinary business and would be appropriate for a shareholder vote, if the 
Proposal does not focus solely on a significant policy issue or if it addresses, even in part, 
matters of ordinary business in addition to a significant policy issue, the Staff has consistently 
concurred with the exclusion of the proposal.  For example, in McKesson Corp. (June 1, 2017), 
the Staff permitted the company’s exclusion of a shareholder proposal that requested a report on 
the company’s processes to “safeguard against failure” in its distribution system for restricted 
medicines despite the fact that the proponent argued that the proposal touched upon a significant 
policy issue (the impermissible use of medicines to carry out execution by lethal injection).  In 
permitting exclusion under Rule 14a-8(i)(7), the Staff concurred with the company that the 
proposal related to the sale or distribution of the company’s products.  Similarly, in Amazon.com, 
Inc. (Feb. 3, 2015), the Staff permitted the company to exclude a proposal requesting that it 
“disclose to shareholders reputational and financial risks it may face as a result of negative 
public opinion pertaining to the treatment of animals used to produce products it sells” despite 
the proponent’s argument that the sale of foie gras raised a significant policy issue (animal 
cruelty).  The Staff concluded that the proposal related to “the products and services offered for 
sale by the company.”  See also Hewlett-Packard Co. (Jan. 23, 2015) (concurring with the 
exclusion of a proposal requesting that the board provide a report on the company’s sales of 
products and services to the military, police, and intelligence agencies of foreign countries, with 
the Staff noting that the proposal related to ordinary business and “does not focus on a significant 
policy issue”); and Dominion Resources, Inc. (Feb. 14, 2014) (permitting the exclusion of a 
proposal relating to use of alternative energy because the proposal related, in part, to ordinary 
business operations (the company’s choice of technologies for use in its operations)). 

In Staff Legal Bulletin No. 14C (June 28, 2005) (“SLB 14C”), the Staff stated that “[i]n 
determining whether the focus of these proposals is a significant social policy issue, we consider 
both the proposal and the supporting statement as a whole.”  Accordingly, even if the Proposal 
addresses a policy issue that may be significant, the Proposal may be excludable under Rule 14a-
8(i)(7) if the Proposal and its supporting statement make clear that the Proposal relates, at least in 
part, to the Company’s ordinary business.  Consistent with the Staff’s statement in SLB 14C, in 
General Electric Co. (St. Joseph Health System) (Jan. 10, 2005), the Staff considered a proposal 
requesting that the company’s compensation committee “include social responsibility and 
environmental (as well as financial) criteria” in setting executive compensation, where the 
supporting statement read, “we believe that it is especially appropriate for our company to adopt 
social responsibility and environmental criteria for executive compensation” followed by several 
paragraphs regarding an alleged link between teen smoking and the depiction of smoking in 
movies.  The company argued that the supporting statement evidenced the proponents’ intent to 
“obtain[] a forum for the [p]roponents to set forth their concerns about an alleged risk between 
teen smoking and the depiction of smoking in movies,” a matter involving the company’s 
ordinary business operations.  The Staff permitted exclusion of the proposal under Rule 14a-
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8(i)(7), noting that “although the proposal mentions executive compensation, the thrust and focus 
of the proposal is on the ordinary business matter of the nature, presentation and content of 
programming and film production.”  See also Johnson & Johnson (Northstar) (Feb. 10, 2014) 
(permitting exclusion under Rule 14a-8(i)(7) of a proposal with a resolution concerning the 
general political activities of the company where the preamble paragraphs to the proposal 
demonstrated that the thrust and focus of the proposal was on specific company political 
expenditures, which are ordinary business matters). 

If the Staff were to conclude that the Proposal, even in part, relates to a policy issue that 
transcends ordinary business and would be appropriate for a shareholder vote, as was the case in 
the no-action letters discussed above, the Proposal may nonetheless be excluded pursuant to Rule 
14a-8(i)(7) because it is not focused solely on such policy issue and clearly addresses matters 
related to the Company’s ordinary business operations.  The Company is of the view that the 
Proposal relates, at least in part, to the ordinary business matter of the Company’s decisions to 
extend credit or provide other financial services to particular types of clients.  The Company’s 
view is supported by the language of the Proposal, in which the Proponents specifically request 
that the Company prepare a report that discusses its “plans to respond to rising reputational risks 
related to involvement in Canadian oil sands production, oil sands pipeline companies, and 
Arctic oil and gas exploration and production.”  The Proposal further emphasizes the decisions 
by financial institutions and other companies to “restrict financing for oil and gas production in 
the Arctic,” “prohibit[ ] all financing for all Arctic oil and gas projects, and commit[] to phase 
out some financing for and/or exclude some Arctic oil and gas companies,” with “multinational 
oil firms . . . rapidly existing the industry” and some companies “sold out of their oil sands 
projects.”  Such a request would clearly impact how the Company evaluates potential lending to 
clients, which is a day-to-day operational determination of management and is fundamental to 
decisions the Company’s management makes with regard to whom the Company will provide 
particular products and services.   

Although the Company has existing enhanced due diligence processes for transactions 
involving certain industries and activities, including Arctic oil and gas and oil sands transactions, 
decisions regarding the implementation of those processes are made as part of management’s 
day-to-day determinations on financing practices.  The implementation of processes and 
procedures regarding how the Company evaluates potential borrowers and other financing 
customers is a day-to-day operational determination of management and is fundamental to 
decisions the Company’s management makes with regard to whom the Company will provide 
particular products and services.  As the Proposal relates, at least in part, to the Company’s 
ordinary business operations of making decisions to extend credit to particular types of clients 
and projects, as well as the Company’s operating procedures with respect thereto, and does not 
focus on a significant policy issue, the Company is of the view that it may properly omit the 
Proposal pursuant to Rule 14a-8(i)(7). 
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III. CONCLUSION 

For the reasons discussed above, the Company believes that it may properly omit the 
Proposal from its 2020 Proxy Materials in reliance on Rule 14a-8.  As such, we respectfully 
request that the Staff concur with the Company’s view and not recommend enforcement action to 
the Commission if the Company omits the Proposal from its 2020 Proxy Materials.  If we can be 
of further assistance in this matter, please do not hesitate to contact me at (202) 778-1611. 

  

Sincerely,  
 

         
  

        Martin P. Dunn 
Morrison & Foerster LLP 
 

Attachments 

cc:  Jonas Kron, Senior Vice President, Director of Shareholder Advocacy, Trillium Asset 
Management, LLC 

 Molly Carpenter, Corporate Secretary, JPMorgan Chase & Co. 
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