UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

DIVISION OF
CORPORATION FINANCE

January 9, 2020

Robert J. Joseph
Jones Day
rjjoseph@jonesday.com

Re:  NorthWestern Corporation
Incoming letter dated December 17, 2019

Dear Mr. Joseph:

This letter is in response to your correspondence dated December 17, 2019 and
January 3, 2020 concerning the shareholder proposal (the “Proposal™) submitted to
NorthWestern Corporation (the “Company”) by Thomas Tosdal (the “Proponent”).
Pursuant to rule 14a-8(j) under the Securities Exchange Act of 1934, your
correspondence dated December 17, 2019 indicated the Company’s intention to exclude
the Proposal from the Company’s proxy materials. We also have received
correspondence from the Proponent dated December 22, 20109.

We note that litigation is pending in the United States District Court for the
District of Montana with respect to the Company’s intention to omit the Proposal from
the Company’s proxy materials. Because the matter is pending adjudication by a court of
competent jurisdiction, in accordance with the staff’s longstanding policy, we decline to
state a view on the Company’s intention to exclude the Proposal from its proxy materials
relating to the upcoming annual meeting of security holders.

Sincerely,

M. Hughes Bates
Acting Deputy Chief Counsel

CC: Thomas Tosdal

***FI[SMA & OMB Memorandum M-07-16



JONES DAY

77 WEST WACKER + SUITE 3500 + CHICAGO, ILLINOIS 60601.1692

TELEPHONE: +1.312.782.3939 « FACSIMILE: +1.312.782.8585

DIRECT NUMBER: (312) 269-4176
RJJOSEPH@JONESDAY.COM

January 3, 2020

Via E-Mail (shareholderproposals@sec.gov)

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington. D.C., 20549

Ladies and Gentlemen:

On December 17, 2020 we submitted, on behalf of our client, NorthWestern Corporation,
a Delaware corporation (the “Company”), a no-action request in reference to the Company’s
intention to omit a shareholder proposal (the “Proposal”) submitted by Thomas Tosdal (the
“Proponent”) from the Company’s 2020 proxy statement and form of proxy relating to its 2020
Annual Meeting of Shareholders. Our understanding is that the Proponent subsequently
submitted a letter to the Staff in response. Proponent also filed a Complaint for Declaratory
Judgment and Injunctive Relief against the Company relating to the Proposal. In the event that
Proponent has not yet notified the Staff of such lawsuit, a copy of the complaint is attached for
the convenience of the Staff.

If you have any questions regarding this matter, please contact me via phone at (312)
269-4176 or via email at rjjoseph@jonesday.com.

Sincerely,

Robert J. Joseph
Attachments

Cc:  Timothy P. Olson, Senior Corporate Counsel and Corporate Secretary, NorthWestern
Corporation
Thomas Tosdal
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AQ 440 (Rev. 06/12) Summeons in a Civil Action

UNITED STATES DISTRICT COURT

for the

District of Montana

THOMAS TOSDAL

Plaintififs) |
T Civil Action No. !7* 2o ~M-0Ll-KLD

NORTHWESTERN CORPORATION AND DOES 1-5

R T R N

Defendantys)
SUMMONS IN A CIVIL ACTION

To: (Defendant s name and address) NORTHWESTERN CORPORATION

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States deseribed in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  THOMAS TOSDAL

P.O. BOX 109
OVANDO MT 59854

If you fail to respond, judgment by default will be enlered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

Date: 1 /2'7/(?




AQ 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

7 1 personally served the summons on the individual at (place)

on {date) s or

3 1 lefl the summons at the individual’s residence or usual place of abode with frame)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or
(7 I served the summons on (rame of individual) , who is
designated by law to accept service of process on behalf of (name of organization) B

on (dote) ,or
1 1 returned the summons unexecuted because ;or
T Other (specifiy:
My fees are § for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server's sigaaiure

Printed name and title

Server's address

Additional information regarding attempted service, ete:
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2 P.O. Box 109
Ovando MT 59854
3 Telephone: ™ DEC 23 2019
Email:
4 Plaintiff Pro Se CL%TQ-;H,'S#DA?T&I)CJTESK o
MISSOULA
5
6 UNITED STATES DISTRICT COURT
7 FOR THE DISTRICT OF MONTANA
8
9
THOMAS TOSDAL, Case No.
10
Plaintiff, COMPLAINT FOR DECLARATORY
- JUDGMENT AND INJUNCIVE RELIEF
v.
12

NORTHWESTERN CORPORATION
i3 AND DOES 1-5,

14 Defendants.

115

16 Plaintiff alleges:

17 NATURE OF ACTION

18 1. This action seeks a declaratory judgment that Plaintiff's shareholder proposal,

1o attached as Exhibit 1, complies with the requirements of 17 C.E.R. §240.14a-8 so
20

as to require NorthWestern Corporation to include the proposal in its
0]
s forthcoming proxy statement for review and vote by shareholders at its annual
D3 meeting to be held in April 2020. This action also seeks preliminary and
p4 permanent injunctive relief enjoining NorthWestern Corporation from excluding
D5

the proposal from these proceedings.
6
-

08
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JURISDICTION
2. This Court has subject matter jurisdiction under 28 U.S.C. § 1331 because this civil
action arises under the laws of the United States, in particular the Securities and
Exchange Act, 15 U.S.C. §78n(a), and 17 C.E.R. § 240.14a-8.
3. This Court has personal jurisdiction over Defendant NorthWestern Corporation
because NorthWestern Corporation has substantial contacts within the state of
Montana, including having seven offices and operating electricity generation plants
and transmission lines throughout much of the state.
VENUE
4. Venue is proper in the United States District Court for the District of Montana
under 28 U.S.C. §§ 1391(b)(1) and (c)(2), because NorthWestern Corporation is
deemed to reside within the District of Montana.
PARTIES
5. Plaintiff Thomas Tosdal is an individual, residing near Ovando, Montana.
Plaintiff is a shareholder of NorthWestern Corporation, who has satisfied the legal
requirements to bring the shareholder proposal. Plaintiff is an attorney licensed to
practice law in another state but not in Montana, and who as a result appears pro se
in this action.
6. Defendant NorthWestern Corporation is a Delaware corporation, with its
principal executive offices in Sioux Falls, South Dakota. NorthWestern Corporation
owns and operates the NorthWestern Energy Company, which generates and

transmits electricity to parts of Montana, South Dakota, and Nebraska.
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NorthWestern Corporation is a publicly held company, trading in the New York
Stock Exchange under “NWE.”
7. The true names and capacities of DOES 1-5 are presently unknown to Plaintiff. It
is alleged DOES 1-5, and each of them, are in some manner responsible for the acts
and omissions alleged in this complaint.

GENERAL ALLEGATIONS
8. On September 20, 2019, Plaintiff caused to be mailed to NorthWestern
Corporation a cover letter, a shareholder proposal, and proof of holding the
requisite number of NWE shares for over a year, requesting the proposal be
included in the corporation’s next proxy statement and annual meeting. The gist of
the proposal is to request the corporation develop a plan to cease coal fired
generation of electricity from the Colstrip coal fired plant, located in Montana, and
replace that electricity with non-carbon renewable energy no later than the end of
the year 2025.
9. The proposal was timely and complied with the requirements of 17 CE.R. §
240.14a-8.
10. NorthWestern Corporation first responded by letter dated October 4, 2019,
received on October 10, 2019, alleging two technical defects regarding proof of
Plaintiff’s holding of NWE shares: (1) that the letter from the broker proving the
holding of shares was dated the day before the proposal was mailed, and (2) the
letter from the broker was insufficient because the broker is not a participant or

affiliate of a participant in the Depository Trust Corporation (DTC). The
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corporation’s letter gave Plaintiff two weeks from receipt of the letter to cure the
alleged defects.

11. On or about October 17, 2019, Plaintiff sent a letter to NorthWestern Corporation
disputing the corporation’s allegations of defects but nonetheless providing a letter
from the broker establishing Plaintiff held the requisite NWE shares as of October
18, 2019, to qualify the proposal for the proxy statement and annual meeting,
thereby curing the first alleged defect.

12. On October 22, 2019, and by overnight mail, Plaintiff sent to NorthWestern
Corporation a letter from National Financial Services LLC, a DTC participant,
verifying that Plaintiff held the requisite NWE shares for over a year to qualify the
proposal for the proxy statement and annual meeting, thereby curing the second
alleged defect.

13. Nothing further was heard from NorthWestern Corporation until December 20,
2019, when Plaintiff received a copy of a letter dated December 17, 2019, from
NorthWestern’s counsel to staff of the Division of Corporate Finance of the
Securities and Exchange Commission. The letter announces NorthWestern's
intention to omit the proposal from its proxy materials on different yet still invalid
alleged grounds from proof of share ownership and requests staff not recommend
an enforcement action against NorthWestern for that decision.

14. On December 22, 2019, Plaintiff responded to NorthWestern’s letter. A decision

by staff of the Division of Corporation Finance has not been received as of the date
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of filing this complaint. By law, a staff decision to grant or not grant such a “no
action” request is not a legally binding adjudication of rights.

FIRST CLAIM FOR RELIEF

(Declaratory Judgment)

15. Plaintiff incorporates by reference paragraphs 1-14 of this complaint.
16. An actual controversy within the jurisdiction of this Court exists within the
meaning of 28 US.C. § 2201 with regard to the rights and legal relations between
Plaintiff and NorthWestern Corporation concerning the legal duty of Northwestern
Corporation under 17 C.F.R. § 240.14a-8 to include the proposal in its next annual
proxy statement for voting by the shareholders at the next annual meeting to be held
in April 2020.
17. Plaintiff requests a judgment from this Court declaring Northwestern
Corporation has the legal duty to include the proposal in its next proxy statement
for voting by the shareholders at the next annual meeting,.
18. Time is of the essence for adjudication of this claim. NorthWestern Corporation
states in its letter to the Division of Corporation Finance it intends to file its 2020 proxy
materials for the 2020 annual meeting on or about March 6, 2020. Plaintiff requests a
speedy hearing of this claim under Rule 57 E.R.C.P.

SECOND CLAIM FOR RELIEF
(Preliminary and Permanent Injunction)

19. Plaintiff incorporates by reference paragraphs 1-18 of this complaint.

5
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20. Plaintiff is likely to succeed on the merits or at the very least serious questions
going to the merits are raised in this action, and the balance of hardships tips
sharply in Plaintiff’s favor. In the absence of preliminary and permanent injunctive
relief enjoining NorthWestern Corporation from excluding the proposal from the
2020 proxy statement and annual meeting Plaintiff will be denied his legal right to
present a proposal to his fellow shareholders on matters of company and public
concern while the corporation will suffer no hardship by having its shareholders
consider and vote — up or down - on the proposal.

21. Plaintiff will likely suffer irreparable injury unless preliminary and permanent
injunctive relief is granted, because Plaintiff's right to present a proposal to his
fellow shareholders through the established mechanism of shareholder proposals
will be denied, for which injury Plaintiff has no adequate remedy at law.

22. The public interests of compliance with law, lawful shareholder participation in
corporate governance, and addressing the causes of the existential threat of climate
change caused by carbon dioxide emissions favor the granting of a preliminary and
permanent injunction. At the very least, the public interest would not be disserved
by the granting of a preliminary and permanent injunction enjoining NorthWestern
Corporation from excluding the proposal from its 2020 proxy statement and annual
meeting,.

23. Plaintiff requests the Court issue a preliminary and permanent injunction
enjoining Northwestern Corporation, its officers, directors, agents, and employees

from excluding the proposal from the 2020 proxy statement and annual meeting.
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24. Time is of the essence for adjudication of this claim. NorthWestern Corporation
states in its letter to the Division of Corporation Finance it intends to file its 2020
proxy materials for the 2020 annual meeting on or about March 6, 2020. Plaintiff
requests a speedy hearing of this claim.
REQUEST FOR RELIEF

Plaintiff requests the following relief:
1. For a declaratory judgment declaring (a) Plaintiff’s shareholder proposal qualifies
for inclusion in NorthWestern Corporation’s 2020 proxy statement for vote by the
shareholders at the corporation’s 2020 annual meeting, and (b) NorthWestern
Corporation has a legal duty to include the proposal in its next annual proxy
statement for voting by the shareholders at its next annual meeting;
2. For a preliminary and permanent injunction enjoining NorthWestern
Corporation, its directors, officers, employees and agents from excluding the
proposal from its 2020 proxy statement and annual meeting;
3. For costs of suit;

4. For such other and further relief as the Court deems just and proper.

Es Dated: December 22, 2019 7 [ % /éjy ﬁ/

Thomas Tosdal
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WHEREAS the evidence of human-caused dlimate change is overwhelming, the impacts ot
climate change are intensifying across the country, and unless prompt action is taken dimate change
will cause inareasing harm to Montana’s agriculture, tourism, and infrastructure by severe wildfires,

drought, flooding, and decreased flows for hydroeleciric generation;

WHEREAS carbon dioxide emissions are the largest contributor to dimate change, and coal

mining and coal fired plants emit carbon dioxide and other greenhouse gases;

WHEREAS 39% of Northwestern Energy Company’s {NWE) Montana electricity generation

combustion;

WHEREAS NWE projects its carbon emission rates through 2038 to be very dose to those in
2020, about 800 poundds of carbon dioxide per megawstt hour, most of which will come from the

Colstrip Unit 4 coal fired plant located in Montana;

WHEREAS the plant’s age, departure of other owners, remediation costs, uncertain regulatory
environment, and the dim future of the coal industry make NWE's 30% invesiment in Unit 4 and refiance

on coal fired electricity an increasingly risky investment, posing a danger Colstrip may become a

stranded asset;

WHEREAS Talen Energy, Colstrip’s operator, will permanently shut down Units 1 and 2 in 2019
because they are uneconomical and, apart from Talen's 0% interest in Unit 3, the other partial owners
of Colstrip Units 3 and 4, (Puget Sound Energy, Inc., Portland General Electric Co., Avista Corporation
ane] PacifiCorp) are required by their home state laws to eliminate coal fired electricity by 2025 and 2030

respectively;

EX.

W



,g'/

WHEREAS the present remediation cost for groundwater contamination by Colstrip coal ash
approaches $700 million, of which NWE must pay its part, and NWE’s future remediation costs will

increase out of present proportion as other owners of Colstrip depart;

WHEREAS Units 3 and 4, now 35 years old, continue to emit uniawful levels of hazardous air
pollutants, requiring temporary shutdown in 2018, and an enforcement action by Montana DEQ is

pending;

WHEREAS the Montana Legislature rejected NWE'’s effort to expand ownership of Colstrip and
pass increased decommissioning and remediation costs to consumers, and the future federal regulatory

scheme is uncertain, with candidates extolling a “Green New Deal;”
WHEREAS the coal supply for Colstrip is uncertain given the coliapse of the ooal mining industry;

WHEREAS non-carbon emitting renewable energy sources such as improved hydroelectric

generation, wind, and solar are less expensive and increasingly available in Montana;

THEREFORE, BE IT RESOLVED the shareholders request Northwestern Corporation plan for the
Northwestemn Energy Company to cease coal fired generation of electricity from the Colstrip plant and
replace that electricity with non-carbon emitting renewable energy and 21% century storage
technologies with its own assets or from the market no later than the end of the year 2025, and to share

that plan with the shareholders no later than the 2021 annual meeting.

Documents supporting this proposal are found at 350montana_org.



From: Tom Tosdal

To: ShareholderProposals

Subject: Proponent"s Response to Northwestern Corporation
Date: Sunday, December 22, 2019 8:29:23 PM
Attachments: Proponent"s Letter Re NorthWestern Corporation.pdf

Exhibits to Proponent"s Letter Re NorthWestern Corporation.pdf

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe.

Dear Sir or Madam: Please find the attached letter and brief exhibits. Thanks, Tom Tosdal



Thomas Tosdal
P.O. Box 109
Ovando MT 59854

(By Electronic Mail — shareholderproposals@sec.gov)

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street NE

Washington D.C. 20549

Re: NorthWestern Corporation

Dear Sir or Madam:

This letter responds to the letter dated December 17 and received December 20, 2019, from
counsel for the NorthWestern Corporation announcing the company’s intent to exclude from its proxy
materials a shareholder proposal, which is set forth in that letter. NorthWestern requests staff of the
Division recommend the Commission take no enforcement action on this decision. For the reasons set
forth below, NorthWestern’s request must be denied.

1. Introduction

Coal as a source to generate electricity is in its death throes. The sooner the remaining utilities
generating electricity from aging coal fired plants plan for a conversion to renewable energy sources the
better it will be for investors and society alike. If the plans are implemented by the utilities, as they
should, investors will not be saddled with expensive, stranded coal burning assets, and society will gain
from a much reduced infusion of toxic carbon dioxide into the air.

The flaw in NorthWestern’s position is its dependency on twisting and miscasting the words of
the proposal to fit its arguments. The proposal does not “micromanage” NWE’S operations, nor does it
“deal[] with a matter relating to the company’s ordinary business operations.” (17 C.F.R. §240.14a-
8(i)(7)) The proposal requests NorthWestern to make a plan and share that plan with the putative
owners of the company, its investors. Whether or not, and how, to implement the plan is left to the
discretion of the company.

Nor does the proposal contain any false or misleading statements of material facts. Each
statement in the proposal is derived from independent and reputable sources, including NWE
documents. All statements in the proposal are true. NorthWestern did not submit any evidence in
support of its allegations. Rather, NorthWestern presumes the Division to take its word as gospel.
There is no proof any of the statements in the proposal are untrue; but there is proof they are true.

Proper application of the legal standards requires rejection of NorthWestern’s request. It is
understood a “no action” response by staff cannot adjudicate the company’s position with respect to



the proposal. But a “no action” response administratively frees a company to omit a proposal from its
proxy materials and forces the parties to litigation, which should not be the role of the SEC in this case.

2. The Proposal Does Not Deal With A Matter Relating To The Company’s Ordinary Business
Operations

The necessary starting point is the language of the regulation, which permits a company to
exclude a proposal which “deals with a matter relating to the company’s ordinary business operations.”
(17 C.F.R. § 240.14a-8(i)(j).) The purpose of this exception is “to confine the resolution of ordinary
business problems to management and the board of directors, since it is impracticable for shareholders
to decide how to solve such problems at an annual shareholders meeting.” (SEC Release No. 34-40018
(May 21, 1998.) The Commission states the policy underlying the “ordinary business” exception rests on
two central considerations: the proposal’s subject matter and the degree to which the proposal
micromanages the company. (/bid.)

On the proposal’s face, both considerations require inclusion of the proposal in the proxy
materials. The proposal does not deal with “ordinary business problems” but rather with significant
policy issues. The proposal raises two significant policy issues which remove the proposal from the
“ordinary business” exception under SEC procedures. (/bid.; see Staff Legal Bulletin 14K.) The two
significant policy considerations raised by the proposal are (1) the prospect the Colstrip coal fired plant
in which NorthWestern has an ownership interest becoming a stranded asset burdening investors, and
(2) the necessity for transition from coal fired generation to renewable resources in order to slow the
rate of climate change, which affects all of society.

Second, the proposal does not micromanage the company in any respect. The proposal neither
requests nor requires any action other than making a plan. Whether and how the plan is implemented
will be up to the company. The proposal does not seek to dictate how or in what manner the plan is
made. Management has complete discretion in the making of a plan. Only the goal of the plan, borne of
significant policy considerations, is requested by the proposal. One only hopes a plan will be made in
good faith.

Notably, NorthWestern’s letter does not contain a board of director’s analysis of either
consideration. Rather, the letter contains only counsel’s arguments

The bulk of NorthWestern's letter is dedicated to recitation of Staff Legal Bulletins and
NorthWestern’s analysis of other staff action as if they were binding precedent. A Staff Legal Bulletin is
not a rule, regulation, or statement of the Commission, and the Commission has not approved its
content. The “no action” letters are hardly definitive. The letters appear to be largely boilerplate, stating
“[t]here appears to be some basis for your view that [company] may exclude the proposal...” and
concluding with the statement that staff “will not recommend enforcement action to the Commission” if
the proposal is excluded from the company’s proxy materials. All cases turn on their particular facts, as
does this one.

The proposal does not deal with a matter relating to the company’s ordinary business
operations.

3. The Proposal Makes No False or Misleading Statements of Material Fact

A proxy statement may not contain any statement which, at the time and in the light of the
circumstances under which it is made, is false or misleading with respect to any material fact. (17 C.F.R.



§§240.14a-8(i)(3), 240.14a-9.) The four prefatory “whereas” statements in the proposal which
NorthWestern alleges, without proof, are false and misleading are all true:

A. “WHEREAS NWE projects its carbon emission rates through 2038 to be very close to those in
2020, about 800 pounds of carbon dioxide per megawatt hour, most of which will come from
the Colstrip Unit 4 coal fired plant in Montana”

This statement derives from NorthWestern’s own 2019 Electricity Supply Resource Procurement
Plan, excerpts of which are attached as Exhibit 1. Figure 1-4 shows 2020 carbon emission rates to be a
little above 800 pounds of CO2 per megawatt hour. Carbon emission rates for 2038 are projected to be
a little below 800 pounds of CO2 per megawatt hour. Both are approximately (about) 800 pounds of
carbon dioxide per megawatt hour. (Exhibit 1, Figure 1-4)

The Procurement Plan identifies Colstrip Unit 4 as NorthWestern’s primary source of carbon
emissions. (Exhibit 1, Table 4-1)

NorthWestern’s December 10, 2019, announcement about carbon emission goals was made
more than two months after the proposal was submitted, and the emissions levels identified in the
announcement differ markedly from NorthWestern’s own procurement plan and intention to purchase
an additional 25% interest in Colstrip Unit 4.

The statement is neither false nor misleading; it is true.

B. “WHEREAS the present remediation cost for groundwater contamination by Colstrip ash
approaches S700 million, of which NWE must pay its part, and future remediation costs will
increase out of present proportion as other owners depart.”

This statement derives from a 2019 press report about the estimated cost of cleaning up the
coal ash ponds at Colstrip. The article reports a legislative memo from the Montana Department of
Environmental Quality stating in part “[c]leaning up Colstrip will cost as much as $700 million, maybe
more, according to a legislative memo from state environmental regulators.” The high end cost
estimated in the article is over $1 billion. (Exhibit 2.)

This estimated cost for remediation is for the present, not future, amount of groundwater
contamination. The proposal does not state this cost is exclusively for cleanup of Unit 4 contamination;
the proposal refers to the cleanup cost for “Colstrip,” “of which NWE must pay its part.” According to
NorthWestern’s letter, NWE’s part will be very substantial indeed. To the extent Colstrip continues to
contaminate ground water after other owners have abandoned Colstrip, NWE’s remediation costs will
only increase out of its present proportion, because owners previously sharing the cost will have
departed before the increased contamination.

The statement is neither false nor misleading; it is true.

C. “WHEREAS Units 3 and 4, now 35 years old, continue to emit unlawful levels of hazardous air
pollutants, requiring temporary shutdown in 2018, and an enforcement action by Montana
DEQ is pending.”

The statement was true when the proposal was filed. For an unknown period of time in 2018
Units 3 and 4 emitted unlawful levels of hazardous air pollutants, requiring a temporary shutdown of
the units in 2018. (Exhibit 3) Two months after this proposal was submitted, on November 25, 2019, the
Montana Department of Environmental Quality announced a settlement of its enforcement action,
which is no longer pending. (Exhibit 4) To that extent the statement in the proposal may be revised.



D. “WHEREAS non-carbon emitting renewable energy sources such as improved hydroelectric
generation, wind, and solar are less expensive and increasingly available in Montana.”

NorthWestern relies on its own undisclosed modeling to conclude “that meeting customers’
future needs with carbon free resources would cost $523 million more than natural gas fired resources.”
(p. 14) This argument makes no sense, because the proposal is directed at coal burning generation, not
natural gas. NorthWestern does not claim or support with facts the fantasy that coal burning generation
of electricity is more cost effective than renewable resources. The opposite is true.

4. Conclusion

For these reasons, it is requested your office deny NorthWestern’s request for a letter taking no
action on its request to omit the proposal from its proxy materials and annual meeting. My phone
number is . and you can reach me by email at -

Sincerely yours,
W 3754

Thomas Tosdal

Copy to Robert Joseph, Counsel for NorthWestern Corporation, by Certified Mail
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Energy
Delivering o Bright Future Volume 1, Chapter 1 — Executive Summary

emissions. As shown in Figure 1-4, carbon emissions associated with the Base portfolio
decline over the term of the plan. Significant declines occur when Colstrip Energy Limited
Partnership (CELP) and Yellowstone Energy Limited Partnership (YELP) leave the
portfolio.? Together, CELP and YELP provide about 11% of the energy in our portfolio

but contribute about 35% of the carbon dioxide emissions.

Figure 1-4. Historic and Future Carbon Emissions
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*201% Estimated pending EPA final data. vear

[ From 2008 to 2018 carbon dioxide emissions associated with NorthWestern’s |
| resource portfolio have declined, and are forecast to continue to decline (Base |
| portfolio shown above). |

r

> CELP is a 41.5 MW waste coal-fired Qualifying Facility with a contract that expires 6/30/2024.
YELP is a 65 MW petroleum coke-fired Qualifying Facility with a contract that expires 12/31/2028.
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Table 4-1. NorthWestern’'s Resource Portfolio

Facility | Peakload | Reg | Reg Non-
Capacity | Expiratiion | Contribution| UP | Down | Spin | spin | INC DEC
Portfolio Resources {MWY) (Date) (MW) (MWY) | (MW) | (MW) | (MW) | (MW)]| (MW)
Hydro Generation
Thompsen Falls” 54.00 | Rate Based 43 00 | Varies | Varies [D17[ D 0 ]
Cochrane* £2.00 | Rate Based 25.00 | Varies | Varies | 1105 0 D-18 | S10-2¢
Ryan* 88.00 | Rate Based 4D.00 | Varies | Varies o ¢ |2-10]-2610-38
Rainbow™ 64.00 ; Rate Based 33.70 o] o Sptl ¢ 4] 4]
Holter* 53.00 | Rate Based 32.00 3] D D V] o 4]
Morony* 45.00 | Rale Based 2400 o o o o 0 [+]
Black Eagle” 23100 | Rate Baseg 1280 4] B 4] [+] 4] U
Hauser™ 17 00 | Rate Based 14 00 o 4] 0 4] 4] o]
Turnbull Hydro LLC 13.00 | 12312032 0.00 0 o 0 0 0 0
Mystic* 1200 | Rate Based 5.00 | Varies | Vanes | Oto7 0 ja] 0
State of MT DNRC (Broadwater Dam} 10.0G | 6r30v2024 28D 0 0 0 0 [} ¢}
Madigon® 8.0C | Rate Based 5.00 0 0 [ 0 0 ]
Small Hydro Agaregate (See Below) 1392 Various 1.70 D 0 1] 4] o !
Tiber Montana LLC 7ED | 84/2024
Flint Creek Hydroledric LEC 200} 1162037
|Hydrodynamics inz (South Dry Creek) 120§ 64302021
Wisconsin Creek LTD LC 0585 7172018
Boulder Hygro Limited Parinership D51 ] 82302022
Lower South Fork LLC 046 14162037
Ross Creek Hydro LC 045 | &/3072632
Gerzld Ohs (Pony Generating Station) 040 ) 12102020
Allen R Carter {Pine Craek} G30 | s5/30/2024
Donald Fred Jenni {Hanover Hydm) 024 | 6/30/72D034
Hydroedynamics Inc {Strawberry Creek)} 019 | 6/302023
James Walker Sievers (Cascade Creek} DO7 | 1012015
James Walker Sievers (Hamey Creek) 006§ 1142018
Natural Gas Generation
Basin Creek 52001 127312034 49.40 1] 0 0 52 52 -52
DGBES 1 50.00 ; Rate Baged 47.80 43 43 43 5C 50 -60
DGGS 2 90.00 | Rate Based 47.50 43 43 43 50 50 -5¢
DGGS 3 50.00 | Rate Based 47.50 43 43 43 SD S0 -80
Thermat/Coal Generation
(Colgdrp Unitg 22200 | Hale Based 2056.45 4] 8] 24 24 100 -100
Yellowsione Energy Limited Partnership (BGI} S200 ¢ 12312028 48.36 0 ] 0 3 1] 0
Colstrip Energy Limited Partnership 5001 6/30/2024 32 55 D o 0 1] 0 0
Wind Generation
Jdudith Gap Energy LLC 136.00 | 12/31/2026 §.20 0 0 o] D 0 -135
Stillwater Wind LLC [VVKNY 8000 | 11112043 TBD [1] 1] 1] 0 0 -B0
South Peak wing LLC 80.00 ) Est 12/172034 TBD V] o o 0 0 -8D
Crazy Mountain Wind LLC 79.50 | Est 112045 1BD D v} o 0 o -795
Spion Kop Wind 40.00 | Rate Based 1.20 [ [i] 2 0 [ -4G
G feld Wind LLC 2500 1112041 220 b ] [#] [} [ -25
Big Timber Wind LLC {Greyeh 2600 | 41,2043 18D 0 1] 1] [+] o -25
Farrfield Wind LLC (Greenbacker} 10.00 | 12/31/2033 ©.10 ] 0 ] [+] ] o
Musselshell Wied Project LLC 10.00 | 3/24/2086 0.20 4 2] g o] o] -10
M Ishell Wing Project Twe LLC 10.00 | 372472836 0.30 v o [ )} o -t
Two Dot Wind Farm LLC 11.28 | Rate Based 210 ] o o] ] [ -11.28
Gaordon Butte Wind L1 C S.ED 37212038 0.40 o] ] 0 o D -8.6
Cycle Horseshoe Bend Windg LLC 00 B/312035 0.00 0 0 D )] o 0
71 Ranch LP 27D 1172024 T80 0 0 0 7] o -2 7
DA WRd Investors LLC 270 14172024 TBD D 0 o 4] 4] =27
Oversight Resources LLC 270 112024 TBD [+) D ] 1] Q -27
Small Wind Aggregate (See Below} 5261 Various oop| O 0 0 0 0 b
Twe Dot Wind LLC (Madinsdale Colony South) 2001 4/232028
Two Dol Wind LLC (Broadview East Wind) 1.80 14112043
Two Dot Wind LLC (Martinsdale Colony) 0.75 | 423028
Two Dol Wind LLC (Sheep Valey Ranch) 045 | 4232028
Two Dot Wind LLC (Moe Wind} D45 | 47232028
Sotat Generation
MTSun LLC (MPSC Final Order 7535a) BD.DD | Est 1172030 TED o ] 0 0 0 o]
Green Meadow Solar LLG 380§  4M/2042 TED 0 o 0 0 1] 3
South Mills Solar 1LLC 300 41112042 TBD 0 i 0 0 0 3
Black Eagle Solar LLC 3.00 | 1012042 T8D D 0 0 0 ] 3
Great Divide Solar LLC aoe 10412042 18D 0 0 0 0 D 3
IMagpie Solar L1.C 300 | 19112042 TBD 0 o} 4] 7] [} 3
River Bend Solar LLC 200 ] 442042 TBD o o} s} [ 1] 2
TBL = To ke determined
Mote: * Updated from 2015 Plan.
2019 Blectricity Supply Resource Procurement Plan Page 4-7
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Colstrip ash pond cleanup could cost $700M,
Montana DEQ says

By TOM LUTEY tlutey@billingsgazette.com jan 31, 2019  Agriculture and Politics Reporter

Cleaning up Colstrip will cost as much as $700 million, maybe more, according to a “j

legislative memo from state environmental regulators.

Department of Environmental Quality officials have informed Dan Zolnikov, R-Billings,
chairman of the House Energy Committee, that just cleaning up the three coal ash ponds
fed by the power plant will cost $400 million to $700 million. It was the first time
numbers had been put to the final cleanup costs of all three ponds.

"Our big question, the biggest one, is if NorthWestern owns one sixth of at least the big
ponds, thats one sixth of $600 million, $100 million, who will pay that?" Zolnikov said.

Some of that burden will fall on utility customers.

DEQ holds $80 million to pay for approved portions of the cleanup in three pond areas,
it said in the memo.

Not in the DEQ equation is the cost of dismantling and cleaning up the four coal-
burning units that comprise the power plant.

DEQ told The Gazette Tuesday that ash pond cleanup estimates came from the power
plant’s largest stakeholders, Talen Energy, which operates Colstrip and Puget Sound
energy, which has the largest ownership share. The ponds have leaked contaminants into

the local groundwater for decades. ®

“Talen and Puget Sound Energy have provided the range of estimates based upon the
types of remedies that DEQ might choose to address the groundwater contamination in
the three pond areas,” said Kristi Ponozzo, DEQ spokeswoman. “So far, DEQ has only
chosen a remedy for the smallest pond area and has approved closure plans for all three
areas. The other two pond areas are larger and the Units 3 and 4 pond area is the most

complex. That area may cost the most to remediate.”

htips://billingsgazetie. com/news/state-and-regional/colstrip-ash-pond-cleanup-could-cost-m-montana-deq-says/article_74c97386-2¢_ 1,3
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The cleanup price could increase if additional steps are needed. An estimated 200
million gallons of contaminated water has been seeping each year for 30 years from
Colstrip ash pond, rendering the groundwater undrinkable for the Colstrip community of
about 2,300. The polluted ponds’ worst ingredient is “bottom ash,” a highly

concentrated coal ash sludge. The contaminants of concern, according to DEQ, are
boron, sulfate, molybdenum, manganese, lithium, selenium, and cobalt. The
contaminants can be toxic and do require remediation.

The ash pond complex consists of nine containment sections spread over 800 acres. As
part of a recent lawsuit settlement, the power plant’s owners agreed to stop pooling toxic
coal ash sludge from Units 3 and 4 this year, but that’s just a start.

The Colstrip community doesn’t drink the groundwater. Rather, it relies on water
pumped from the Yellowstone River some 30 miles away. The water feeds the power
plant’s coal-fired steam generators and the town. A major concern has been assuring the

town stiil has Yellowstone River water once the power plant closes.

The low end of the estimate was met with skepticism, by the Montana Environmental
Information Center, a watchdog group that successfully sued the state in order the stop

the permitted wet storage of coal ash.

“Wow. These are eye-popping numbers and they are still likely underestimated,” said
Anne Hedges, of MEIC. "The liabilities are an astonishing amount. Since DEQ has
never accurately estimated these liabilities at other large facilities, we have every
expectation that the numbers are going to be close to a $1 billion. Consumers should pay

attention or it could end up in their laps.”

It was MEIC that acquired the DEQQ memao.

Customers of the utilities with Colstrip ownership will shoulder some of the cleanup
burden. Montana’s largest monopoly utility, NorthWestern Energy, Portland General
Electric, PacifiCorp, Avista Corp, Puget and Talen split ownership unevenly.
NorthWestern’s share is about 10 percent of Units 3 and 4.

https: //biltingsgazette.com/news/state-and-regional/colstrip-ash-pond-cleanup-could-cost-m-montana-deq-says/articie_74c97386-2¢ 243



It will be up the state utility regulators, like Montana's Public Service Commission, to

determine the customers' share.

In 2008, 57 Colstrip residents sued the power plant owners and obtained a $25 million
settlement because of contaminated groundwater. The first phase of the settlement
removes the most highly concentrated pollution. The second phase removes the rest,

putting the ash ponds out of business in six years.

https:/fbiliingsgazette.com/news/state-and-regional/colstrip-ash-pond-cleanup-could-cost-m-montana-deg-says/article_74c97386-2c.. 3/3
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Colstrip power generating station shut down to address unsafe pollution issues, scheduled maintenance | The Spokesman-Review

Spokane-based Avista Corp. is part owner of the Colstrip power generating station in Coistrip, Mont.
(Associated Press)

Twitter Facebook Email Reddit

By Tom Lutey
Billings Gazette

Colstrip power plant, one of the largest electricity generators in the northwestern
United States, has been shut down for at least a month because of air pollution
problems, The Billings Gazette has learned.

Talen Energy, which operates the power plant, is trying to dispel rumors that
newer portions of the four-generator plant — of which Spokane-based Avista Corp.
is a part owner — have been permanently shut down after failing to comply with
the EPA’s Mercury and Air Toxics Standards. None of the power plant’s four units
are effectively functioning currently.

The details were disclosed to the Gazette in a leaked email, which was written by

hitps://www.spokesman.com/stories/2018/jul/25/colstrip-power-generating-station-shut-down-to-add/{ 11/30/2019 1:43:11 PM]



Colstrip power generating station shut down to address unsafe pollution issues, scheduled maintenance } The Spokesman-Review

Colstrip Plant Manager Neil Dennehy.

“There is no truth in the rumor that the units will be permanently shut down due
to this issue,” Dennehy wrote.

Neither Dennehy nor Talen Media Relations Manager Todd Martin responded to
Gazette interview requests Tuesday.

But Montana’s Department of Environmental Quality confirmed Colstrip’s W -
shutdown over air pollution problems that began at least 28 days ago. That’s when
Talen notified the state that its newer generators, Colstrip Units 3 and 4, were
emitting hazardous air pollutants, or HAPs, at unsafe levels.

Talen shut the units down so it could figure out what went wrong. Since then, the
units have fired up only for testing. On July 10, Talen informed the state that its
HAPs were still too high. HAPs are pollutants that are known to cause cancer or
suspected of causing cancer or other serious health problems such as birth
defects. The toxic ingredients include lead, cadmium, chromium and other
compounds.

Dennehy said in his email that Talen would not operate the units out of
compliance. By coincidence, Colstrip’s two other generating units are shut down
for scheduled maintenance, leaving the power plant completely nonoperational.

“Units 1 and 2 were offline per Talen’s operating schedule and not required to be
included in this test process, and are not part of this conversation,” said
Christopher Dorrington, DEQ’s Air, Energy and Mining Division administrator.

Colstrip Units 1 and 2 are scheduled to shut down no later than 2022 in order to
settle an air pollution lawsuit brought by the Sierra Club and the Montana
Environmental Information Center.,

With the permanent closure of two of Colstrip’s four units within five years,
community concern about the power plant’s complete closure is high. The power

plant is co-owned by six utilities, four of which do business in Washington and

hittps://www.spokesman.com/stories/2018/jul/25/colstrip-power-gencrating-station-shut-down-to-add/[ 11/30/2019 1:43:11 PM]
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Oregon where public concern over climate change is pressuring the utilities to
abandon coal power.

A 2012 Associated Press analysis of federal air pollution data concluded that 20
mostly coai-fired power plants in 15 states were the nation’s top emitters of
greenhouse gases.

The analysis showed that PPI. Montana’s Colstrip plant in Colstrip was No. 8

Two of Colstrip’s utility owners have agreed to be financially ready in December
2027 to shutter Units 3 and 4. In Oregon, one Colstrip owner, PacifiCorp, is
legally bound to stop delivering coal power by 2030, and another utility owner,
Portland General Electric, has until 2035 to do the same.

When the complete shutdown of Colstrip is discussed, supporters of the nearly
five-decade-old power complex scoff at the notion of the northwest United States
living without the power plant. “Where will Seattle and Portland get their

electricity?” is a common refrain.

Right now, without Colstrip electricity, those utilities are buying electricity on the
spot market and doing so without interruption, sometimes at prices lower than
the cost of Colstrip power. All six of Colstrip’s owners own other generating
facilities, ranging from hydroelectric dams to wind farms and natural gas plants.

“We’re doing some market purchases, but we’re also using some other pieces of
our portfolio,” said Butch Larcombe, of NorthWestern Energy, which services
roughly half of Montana’s energy customers.

NorthWestern gets about 60 percent of its power from hydroelectric dams and
wind farms, with 22 percent of its power coming from owned generation at
Colstrip and a natural gas facility. NorthWestern owns 10 hydroelectric
generating facilities in Montana. The remainder of its power needs are met by
natural gas and coal power purchased from other companies.

htips://www.spokesman.com/stories/2018/jul/25/colstrip-power-generating-station-shut-down-to-add/[ 1 1/30/2019 1:43:11 PM]
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In Washington, Colstrip’s largest owner, Puget Sound Energy, is buying power on
the open market only as needed, said Gran Ringel, Puget spokesman. The
company already turns to market power whenever the price is lower than the
electricity generated at its own facilities. Colstrip being offline hasn’t been

disruptive, Ringel said.

Coal accounts for 37 percent of Puget’s power, hydroelectricity 31 percent, and
natural gas 22 percent. The remainder is wind energy and a small percentage
from other sources, including nuclear power, according to its portfolio. The
company has 1.5 million customers.

Avista Corp said it too was turning to market power to fill the void left by
Colstrip’s shutdown.

Colstrip’s shutdown comes at a time when the Columbia River drainage is swollen
with water and hydroelectric power is abundant. Colstrip typically dials down its
energy production during this time to make room for hydro. That changes as
water levels drop, summer temperatures rise and air conditioners turn on.
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Harbage, Rebecca / Monday, November 25, 2019 / Categories: Uncategorized

Talen Montana, LLC, corrects air emissions
violations

HELENA - The Montana Department of Environmental Quality announced that Talen Montana, L.I.C (Talen) has
agreed to pay a $450.000 penalty for air quality emissions and reporting violations at its Colstrip Generation
Station. The settlement was made in a Consent Decree filed in a lawsuit in Rosebud County District Court on
November 25, 2019, and the parties filed a stipulation asking the Court to enter the Consent Decree on December
5,2019.

Talen violated the Montana Clean Air Act by exceeding the emission limit for non-mercury Hazardous Air
Pollutant metals, specified in the Mercury and Air Toxics rule, in 2018. Talen also submitted an improper
Certification of Compliance to DEQ in 2018. All violations have been corrected.

Talen continues to take corrective and mitigative actions, including:

¢ Conducting emissions testing on each electrical generating unit, each calendar month, for at least 12 months;

« Submitting a revised source test protocol for emissions testing for DEQ review and approvat; and

s Submitting a demonstration, for DEQ review and approval, that the scrubbers on all four units are operating within the
appropriate parameters for minimizing emissions.

As part of the settlement penalty, Talen will pay a $112,500 penalty and fund two Supplemental Environmental
Projects beneficial to local communities. One project will provide up to $270,000 for a street sweeper for the
Northern Cheyenne Tribe, and the other will provide up to $103,000 to construct a deicer storage building for the
City of Colstrip. Each project will contribute to particulate matter reductions within the community.

For additional information about the enforcement action, please contact the Department of Environmental
Quality's Enforcement Program at (406) 444-0379 or visit the web site: http://deq.mt.gov/DEQAdmin/ENF

' Previous Article Next Article =
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December 17, 2019

Via E-Mail (shareholderproposals@sec.gov)

U.S. Securities and Exchange Commission
Division of Corporation Finance

Office of Chief Counsel

100 F Street, N.E.

Washington. D.C., 20549

Ladies and Gentlemen:

On behalf of our client, NorthWestern Corporation, a Delaware corporation (the
Company”), we are submitting this letter pursuant to Rule 14a-8(j) of the Securities Exchange
Act of 1934, as amended (the “Exchange Act”), in reference to the Company’s intention to omit
the shareholder proposal (the “Proposal”) submitted by Thomas Tosdal (the “Proponent”) from
the Company’s 2020 proxy statement and form of proxy (the “2020 Proxy Materials™) relating to
its 2020 Annual Meeting of Shareholders (the “2020 Annual Meeting”), tentatively scheduled for
April 23, 2020. The Company intends to file, pursuant to Rule 14a-6, the 2020 Proxy Materials
for the 2020 Annual Meeting on or about March 6, 2020. The Company hereby respectfully
requests confirmation that the staff of the Division of Corporation Finance (the “Staff”) will not
recommend that enforcement action be taken by the Securities and Exchange Commission (the
“Commission”) if, in reliance on the analysis set forth below, the Company excludes the
Proposal from its 2020 Proxy Materials.

13

Pursuant to Staff Legal Bulletin No. 14D (Nov. 7, 2008) (“SLB 14D”), the Company is
submitting this request for no-action relief under Rule 14a-8 of the Exchange Act by use of the
Commission email address, shareholderproposals@sec.gov (in lieu of providing six additional
copies of this letter pursuant to Rule 14a-8(j)(2)), and the undersigned has included his name,
email address and telephone number in this letter. We are simultaneously forwarding by certified
mail a copy of this letter to the Proponent as notice of the Company’s intent to exclude the
Proposal from the 2020 Proxy Materials. Also pursuant to Rule 14a-8(j), this letter is being filed
no later than 80 calendar days before the Company intends to file its 2020 Proxy Materials.

Rule 14a-8(k) and Section E of SLB 14D provide that shareholder proponents are
required to send companies a copy of any correspondence that the shareholder proponents elect
to submit to the Commission or the Staff. Accordingly, the Company is taking this opportunity to
remind the Proponent that if he submits correspondence to the Commission or the Staff with

AMSTERDAM e ATLANTA e BEIJING ¢« BOSTON ¢ BRISBANE ¢ BRUSSELS ¢ CHICAGO ¢ CLEVELAND ¢ COLUMBUS e DALLAS ¢ DETROIT
DUBAI ¢ DUSSELDORF e FRANKFURT ¢ HONG KONG e HOUSTON e IRVINE ¢ LONDON e LOS ANGELES ¢« MADRID ¢ MELBOURNE
MEXICO CITY e MIAMI ¢ MILAN ¢ MINNEAPOLIS ¢ MOSCOW e MUNICH e NEW YORK e PARIS ¢ PERTH e PITTSBURGH e SAN DIEGO
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respect to the Proposal, a copy of that correspondence should concurrently be furnished to the
undersigned on behalf of the Company.

The Company respectfully requests that the Staff concur in its view that the Proposal may
be excluded from the 2020 Proxy Materials pursuant to Rule 14a-8(i)(7) and/or Rule 14a-8(i)(3)
of the Exchange Act for the reasons set forth below.

THE PROPOSAL

On September 24, 2019, the Company received the Proposal from the Proponent. The
Proposal sets forth the following resolution to be voted on by the Company’s shareholders at the
2020 Annual Meeting:

WHEREAS the evidence of human-caused climate change is overwhelming, the
impacts of climate change are intensifying across the country, and unless prompt action is
taken climate change will cause increasing harm to Montana’s agriculture, tourism, and
infrastructure by severe wildfires, drought, flooding, and decreased flows for
hydroelectric generation;

WHEREAS carbon dioxide emissions are the largest contributor to climate
change, and coal mining and coal fired plants emit carbon dioxide and other greenhouse
gases;

WHEREAS 39% of Northwestern Energy Company’s (NWE) Montana electricity
generation comes from plants that emit carbon dioxide and other greenhouse gases from
coal and natural gas combustion;

WHEREAS NWE projects its carbon emission rates through 2038 to be very
close to those in 2020, about 800 pounds of carbon dioxide per megawatt hour, most of
which will come from the Colstrip Unit 4 coal fired plant located in Montana;

WHEREAS the plant’s age, departure of other owners, remediation costs,
uncertain regulatory environment, and the dim future of the coal industry make NWE’s
30% investment in Unit 4 and reliance on coal fired electricity an increasingly risky
investment, posing a danger Colstrip may become a stranded asset;

WHEREAS Talen Energy, Colstrip’s operator, will permanently shut down Units
1 and 2 in 2019 because they are uneconomical and, apart from Talen’s 30% interest in
Unit 3, the other partial owners of Colstrip Units 3 and 4 (Puget Sound Energy, Inc.,
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Portland General Electric Co., Avista Corporation and PacifiCorp) are required by their
home state laws to eliminate coal fired electricity by 2025 and 2030 respectively;

WHEREAS the present remediation cost for groundwater contamination by
Colstrip coal ash approaches $700 million, of which NWE must pay its part, and NWE’s
future remediation costs will increase out of present proportion as other owners of
Colstrip depart;

WHEREAS Units 3 and 4, now 35 years old, continue to emit unlawful levels of
hazardous air pollutants, requiring temporary shutdown in 2018, and an enforcement
action by Montana DEQ is pending;

WHEREAS the Montana Legislature rejected NWE’s effort to expand ownership
of Colstrip and pass increased decommissioning and remediation costs to consumers, and

the future federal regulatory scheme is uncertain, with candidates extolling a “Green New
Deal;”

WHEREAS the coal supply for Colstrip is uncertain given the collapse of the coal
mining industry;

WHEREAS non-carbon emitting renewable energy sources such as improved
hydroelectric generation, wind, and solar are less expensive and increasingly available in
Montana;

THEREFORE, BE IT RESOLVED the shareholders request Northwestern
Corporation plan for the Northwestern Energy Company to cease coal fired generation of
electricity from the Colstrip plant and replace that electricity with non-carbon emitting
renewable energy and 21 century storage technologies with its own assets or from the
market no later than the end of the year 2025, and to share that plan with the shareholders
no later than the 2021 annual meeting.

Documents supporting this proposal are found at 350montana.org.
A copy of the Proposal, including the supporting statement, is attached to this letter as

Exhibit A. Copies of additional correspondence with the Proponent are attached to this letter as
Exhibit B.
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BACKGROUND

The Company, doing business as NorthWestern Energy, is a public utility company
providing electricity and natural gas to approximately 762,400 customers in Montana, South
Dakota and Nebraska as well as to the Yellowstone National Park. The Company strives to
balance legal requirements to provide cost-effective, reliable and stably priced energy with being
good stewards of natural resources, with a diligent focus on sustainability. The Company owns a
mix of clean and carbon-free energy resources balanced with traditional energy sources to help
the Company deliver both affordable and reliable electricity and natural gas to its customers. The
Company supports cost-effective energy efficiency programs and low or carbon-free resources as
part of its diverse supply portfolio. In 2018, approximately 55% of the Company’s retail needs
originated from carbon-free resources, and the Company’s electricity generation portfolio for
Montana in 2018 consisted of 61% carbon-free generation.

The Proposal relates to the Company’s partial ownership in Colstrip Unit 4 (“Unit 4”), a
coal-fired electricity-generating unit at the Colstrip Power Plant (“Colstrip”) in Montana. The
Proposal requests that the Company cease generating electricity from Unit 4 and replace that
electricity generation with non-carbon emitting electricity generation by the end of 2025. The
Proposal also requests the Company share its plan to meet this requirement with shareholders no
later than the Company’s 2021 annual meeting.

The Company acquired a 30% ownership interest in Unit 4 in 2002 when it bought the
Montana Power Co. electric and natural gas transmission and distribution system. Unit 4 is part
of a larger operation consisting of four coal-fired electricity-generating units at Colstrip. The
Company recently announced that it entered into an agreement to acquire an additional 25%
interest in Unit 4 from one of the other co-owners. Closing of the acquisition of the additional
25% interest is subject to a number of conditions, including regulatory approval.

The remaining depreciable life of the Company’s investment in Unit 4 is through 2042.
Recovery of costs associated with a shut-down of the Company’s operations at Unit 4 prior to the
end of its useful life, currently slated for 2042, would be subject to Montana Public Service
Commission (“MPSC”) approval.

As part of this recent announcement relating to the additional 25% interest, the Company
also unveiled its carbon reduction vision statement for Montana pursuant to which the Company
committed to reduce the carbon intensity of its energy generation in Montana by 90% (compared
to 2010) by 2045. Over the last decade, the Company reduced the carbon intensity of its energy
generation in Montana by more than 50%. In the last five years alone, it invested more than $1
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billion in clean energy projects, including hydro, wind and solar facilities. With the
announcement of the carbon reduction vision statement, the Company has committed to going
even further in supplying carbon-free energy to its Montana customers.

ANALYSIS

L. THE PROPOSAL MAY BE PROPERLY EXCLUDED UNDER RULE 14A-8(1)(7)
BECAUSE THE PROPOSAL DEALS WITH A MATTER RELATING TO THE COMPANY’S
ORDINARY BUSINESS OPERATIONS, SPECIFICALLY, THE PROPOSAL MAY BE
PROPERLY EXCLUDED BECAUSE IT SEEKS TO MICROMANAGE THE COMPANY BY
PROBING TOO DEEPLY INTO MATTERS OF A COMPLEX NATURE UPON WHICH
SHAREHOLDERS, AS A GROUP, ARE NOT IN A POSITION TO MAKE AN INFORMED
JUDGMENT.

Under Rule 14a-8(i)(7), a proposal is excludable if it “deals with a matter relating to the
company’s ordinary business operations.” The Commission has explained that two central
considerations determine whether a proposal is excludable under Rule 14a-8(i)(7). See SEC
Release No. 34-40018 (May 21, 1998) (the “1998 Release™). The first relates to the subject
matter of the proposal and whether the subject of the proposal concerns tasks “so fundamental to
management’s ability to run a company on a day-to-day basis that they could not, as a practical
matter, be subject to direct shareholder oversight.” Id. The second “relates to the degree to which
the proposal seeks to ‘micro-manage’ the company by probing too deeply into matters of a
complex nature upon which shareholders, as a group, would not be in a position to make an
informed judgment.” Id. A proposal likely crosses the micromanagement line if it “involves
intricate detail, or seeks to impose specific time-frames or methods for implementing complex
policies.” 1d.

In the 1998 Release, the Commission stated that proposals “relating to [ordinary
business] matters but focusing on sufficiently significant social policy issues . . . generally would
not be considered to be excludable, because the proposals would transcend the day-to-day
business matters and raise policy issues so significant that it would be appropriate for a
shareholder vote.” However, the Staff has repeatedly allowed the exclusion of proposals that
focus on significant social policy issues where the proposal seeks to micromanage the company
by specifying in detail the manner or method in which the company should address the
significant social policy issue. See, e.g., MGE Energy, Inc. (Mar. 13, 2019) (“MGE Energy”)
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(concurring in the exclusion of a proposal requesting the company to publish a report describing
how the company can provide a secure, low cost energy future for its customers and shareholders
by eliminating coal and moving to 100% renewable energy by 2050 or sooner even though the
proposal concerned greenhouse gas emission reduction); Apple, Inc. (Dec. 5, 2016) (“Apple
2016”) (concurring in the exclusion of a proposal requesting the company to reach net-zero
greenhouse gas emissions by 2030 for all aspects of its business and those of its major suppliers
despite the proposal’s aim to reduce the company’s greenhouse gas emissions); Marriott
International Inc. (Mar. 17, 2010) (concurring in the exclusion of a proposal limiting
showerhead flow to no more than 1.6 gallons per minute and requiring the installation of
mechanical switches to control the level of water flow despite a recognition that global warming,
which the proposal sought to address, is a significant social policy issue); Ford Motor Company
(Mar. 2, 2004) (concurring in the exclusion of a proposal requesting the preparation and
publication of a detailed report regarding the existence of global warming or cooling despite the
company’s acknowledgment that global warming is a significant social policy issue).

In Staff Legal Bulletin No. 14K (Oct. 16, 2019) (“SLB 14K”), the Staff elaborated on the
micromanagement prong of the ordinary business operations exception, stating that whether a
proposal micromanages turns on the prescriptiveness of the proposal. Id. The Staff stated they
look “to whether the proposal seeks intricate detail or imposes a specific strategy, method,
action, outcome or timeline for addressing an issue, thereby supplanting the judgment of
management and the board.” Id. If the method or strategy for implementing the action requested
by the proposal is too prescriptive, and therefore puts limits on the judgment and discretion the
board and management may use in implementing the proposal, then such proposal may be
viewed as micromanaging. Id.

In SLB 14K, the Staff contrasted two similar proposals, finding one to be too prescriptive
such that it could be excluded under the micromanagement prong of Rule 14a-8(i)(7) while the
other was not too prescriptive and, thus, could not be excluded under the micromanagement
prong. The first proposal sought annual reporting on “short-, medium- and long-term greenhouse
gas targets aligned with the greenhouse gas reduction goals established by the Paris Climate
Agreement to keep the increase in global average temperature to well below 2 degrees Celsius
and to pursue efforts to limit the increase to 1.5 degrees Celsius.” There, the Staff concluded the
proposal “micromanaged the company by prescribing the method for addressing reduction of
greenhouse gas emissions” and “effectively require[ed] the adoption of time-bound targets
(short, medium and long) that the company would measure itself against and changes in
operations to meet those goals, thereby imposing a specific method for implementing a complex
policy.” SLB 14K. On the other hand, the Staff found a proposal that sought a report “describing
if, and how, [a company] plans to reduce its total contribution to climate change and align its
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operations and investments with the Paris [Climate] Agreement’s goal of maintaining global
temperatures well below 2 degrees Celsius” did not “micromanage the company to such a degree
that exclusion would be appropriate” because the proposal “deferred to management’s discretion
to consider if and how the company plans to reduce its carbon footprint and asked the company
to consider the relative benefits and drawbacks of several actions.” Id. The Staff further clarified
that when a proposal “prescribes specific actions that the company’s management or the board
must undertake without affording them sufficient flexibility or discretion in addressing the
complex matter presented by the proposal, the proposal may micromanage the company to such
a degree that exclusion of the proposal would be warranted.” Id.

The Staff has permitted exclusion under Rule 14a-8(i)(7) of shareholder proposals similar
to the Proposal that attempt to micromanage a company by “seek[ing] to impose specific time-
frames or methods for implementing complex policies.” 1998 Release. In a no-action letter
granted to EOG Resources, Inc. (“EOG”) on February 26, 2018 (recon. denied Mar. 12, 2018),
the Commission allowed exclusion of a proposal requesting that EOG “adopt company-wide,
quantitative, time-bound targets for reducing greenhouse gas (GHG) emissions” and issue a
report discussing the company’s plans and progress toward achieving such targets. There, EOG
argued the proposal sought to micromanage the company because it would have required the
company’s management to “subjugate its real-time operational decisions to company-wide, rigid,
time-bound quantitative targets.” EOG further argued that its management would be forced to
focus on the required greenhouse gas emissions targets instead of other factors that would
influence management’s operational decisions. The Staff concurred with EOG, stating that the
proposal “seeks to micromanage the Company by probing too deeply into matters of a complex
nature upon which shareholders, as a group, would not be in a position to make an informed
judgment.”

In MGE Energy, the Commission permitted exclusion of a proposal requesting the
company to “prepare a public report no later than October 1, 2020, describing how they can
provide a secure, low cost energy future for their customers and shareholders by eliminating coal
and moving to 100% renewable energy by 2050 or sooner.” In its no-action request letter, MGE
Energy argued that the proposal at issue micromanaged the company because it pertained to the
fundamental management function of choosing which electric generation supply sources the
company could use to supply electricity to its customers and the timeframe within which the
company had to move to renewable electricity generation. MGE Energy argued the proposal was
excludable under the micromanagement prong of Rule 14a-8(i)(7) because it set forth a specific
emissions target (100% renewable electricity) to be achieved within a specific timeframe (by
2050 or sooner). The Staff allowed exclusion, stating in its response letter that the proposal
sought to micromanage the company by “seeking to impose specific methods for implementing
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complex policies in place of the ongoing judgments of management as overseen by its board of
directors.”

In Apple 2016, the Commission concurred in Apple’s exclusion of a proposal that
requested the board of directors to generate a feasible plan for the company to reach net-zero
greenhouse gas emissions by the year 2030 “for all aspects of the business which are owned
directly” by Apple as well as for its major suppliers. Apple argued that this proposal went too far
in micromanaging the company because it would require management to replace its own
judgment in making sound operational decisions with the judgment of shareholders requiring the
company and its suppliers to meet an arbitrary emissions target by a specified date. The
Commission agreed with Apple, stating the proposal could be excluded under Rule 14a-8(i)(7)
because it sought to micromanage the company. Notably, the same proponent submitted a similar
proposal the following year, which requested Apple to prepare a report that evaluated the
potential for the company to achieve net-zero greenhouse gas emissions in its operations and the
operations of its suppliers. The Commission once again concurred with Apple’s exclusion of the
proposal on micromanagement grounds, even though the 2017 proposal differed from the 2016
proposal in that, instead of requiring the implementation of a plan to achieve net-zero emissions,
the 2017 proposal simply asked the company to prepare a report evaluating the potential for the
company to achieve net-zero emissions.

Here, the Proposal requests that the Company discontinue generating electricity from
Unit 4 and replace such electricity generation with non-carbon emitting electricity generation by
the end of the year 2025. The Proposal specifies the precise electricity generating unit the
company must discontinue use of (Unit 4), the precise type of electricity generation with which
the Company must replace Unit 4’s electricity generation (non-carbon emitting renewable
energy) and the precise time frame in which the company must do so (no later than the end of the
year 2025). In doing this, the Proposal seeks to impose a specific time frame and a specific
method for addressing a complex policy and limits the judgment and discretion of management,
which is precisely what the 1998 Release disallowed, as confirmed in SLB 14K. Similar to the
proposal addressed in MGE Energy, the Proposal relates to the fundamental management
function of determining which electricity generation supply resources the company may use to
supply electricity to its customers and the timeline on which the Company must begin utilizing
those resources.

Company management, and the Company’s board of directors, must take into account a
vast range of complex factors when deciding what supply resources to utilize in generating
electricity in order to provide electricity to its customers that is affordable, reliable, and
sustainable as required by the MPSC, including:
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e The Company’s commitment to the sustainability and long-term quality of the
environment;

e Operational considerations;
e Cost and reliability of supply resources;

e Cost, availability and feasibility of future or replacement supply resources and the
ability of the Company to connect such resources into the Company’s
transmission and distribution systems;

e New and emerging technologies;

e Impacts to customers including rates, reliability, and transmission and distribution
availability and system constraints;

e Availability of back-up supply resources;

e Technical issues and limitations, including start-up time, capacity, and minimum
and maximum generation limits;

e Ability to adjust generation output to match electricity demand as it changes
throughout the day;

e Laws, regulations and policies applicable to the Company;
e The needs and desires of the communities in which the Company operates;

e Resource and capital expenditure planning considerations, including projected
electricity demand, electrical generation unit development and construction
planning timelines and costs; and

e Sharcholder impact and value.

These complex factors, and certain other factors, were considered by Company
management and the Company’s board of directors when, as mentioned above, the Company
recently agreed to purchase an additional 25% interest in Unit 4 and when the Company
committed to its carbon reduction vision statement for Montana.

The Proposal would require management to subjugate its judgment on operational
decisions regarding supply resources for electricity generation (including its recent decision to
increase its ownership interest in Unit 4) to the judgment of shareholders instead, in a time-
bound manner, similar to the proposal in EOG. Management would be required to arbitrarily shut
down its operations at Unit 4 without taking into account the multitude of other factors that
would, and should, otherwise influence management’s decisions of where, how and when to
supply fuel to the Company’s electricity generating units. It is important to note that the
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Company also owns interests in other coal-fired generating units, but the Proposal does not seek
to shut down all of the Company’s coal-fired generating units — only Unit 4. As prohibited by the
1998 Release and SLB 14K, the Proposal would afford the Company zero flexibility in deciding
timing and the best supply resources to use in order to continue to provide electricity to the
Company’s Montana customers in a safe, reliable and cost-effective manner.

Further, the decision of whether to discontinue operations at Unit 4 prior to the end of
Unit 4’s useful life is even more complex than other business decisions management makes
because the prudency of the Company’s supply procurement activities, including whether the
Company continues to generate electricity from coal at Unit 4 or replaces such electricity
generation with non-carbon emitting renewable energy as required by the Proposal, is subject to
the MPSC’s review and approval.

The Company’s profitability is dependent on its ability to recover the costs of providing
energy and utility services to its customers and earn a return on its capital investment in its utility
operations. The Company provides service at rates established by several regulatory
commissions including the MPSC and the Federal Energy Regulatory Commission. The
Company’s Montana operations are subject to the jurisdiction of the MPSC with respect to rates,
terms and conditions of service, accounting records, electric service territorial issues and other
aspects of the Company’s operations. The rates the Company may charge are generally set based
on an analysis of the Company’s costs incurred in a historical test year. In addition, each
regulatory commission to which the Company is subject sets rates based in part upon their
acceptance of an allocated share of total utility costs.

Early closure of the Company’s generation facilities could result in regulatory
impairments or increased cost of operations. The Company is obligated to pay for the costs of
closure of its share of generation facilities, including its share of the costs of reclamation of the
mines that supply coal to the coal-fired power plants. Likewise, other owners or participants are
responsible for their shares of the decommissioning and reclamation obligations. If recovery of
the Company’s remaining investment in such facilities and the costs associated with early
closure, including decommissioning, remediation, reclamation, and restoration, are not recovered
from customers, it could have a material adverse impact on the Company’s results of operations.
Moreover, with the recent announcement of the proposed acquisition of an additional 25%
interest in Unit 4, the Company also announced that it would enter into a power purchase
agreement to sell power for approximately five years to the seller of the 25% interest. As
announced, the Company will use the proceeds from those power sales to fund future
remediation costs of Unit 4.
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The determination of which supply sources the Company utilizes to generate electricity is
a complex decision that requires management expertise and regulatory review and approval
(including from the MPSC) in order to ensure that customers have continued access to utility
services that are affordable, reliable, and sustainable for the long-term.

The Proposal fundamentally interferes with management’s decision-making and its
ability to run the Company on a day-to-day basis by subjecting to shareholder oversight an
aspect of the Company’s business that is simply too complex to be subject to the oversight of
shareholders.

IL. THE PROPOSAL MAY BE PROPERLY EXCLUDED UNDER RULE 14A-8(1)(3)
BECAUSE IT IS CONTRARY TO THE COMMISSION’S PROXY RULES, INCLUDING
RULE 14A-9, WHICH PROHIBITS MATERIALLY FALSE OR MISLEADING
STATEMENTS IN PROXY SOLICITING MATERIALS.

If the Staff does not concur that the Proposal may be excluded pursuant to Rule 14a-
8(1)(7), then the Proposal should be excluded pursuant Rule 14a-8(i)(3), which permits a
company to exclude a shareholder proposal if the proposal or supporting statement is contrary to
any of the Commission’s proxy rules, including Rule 14a-9, which prohibits materially false or
misleading statements in proxy soliciting materials. Rule 14a-9 provides that no solicitation
subject to Rule 14a-9 shall be made by means of any proxy statement “containing a statement
which, at the time and in the light of the circumstances under which it is made, is false or
misleading with respect to any material fact, or which omits to state any material fact necessary
in order to make the statements therein not false or misleading . . . .” As noted in Staff Legal
Bulletin No. 14B (Sept. 15, 2004) (“SLB 14B”), unlike the other bases for exclusion under Rule
14a-8, Rule 14a-8(1)(3) explicitly references the supporting statement, in addition to the proposal
as a whole.

The following statements in the Proposal are false and misleading:

a. The Proposal states, “[The Company] projects its carbon emission rates through 2038
to be very close to those in 2020, about 800 pounds of carbon dioxide per megawatt
hour, most of which will come from [Unit 4].”
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That statement is false and misleading. The Company’s 2019 Electricity Supply
Resource Procurement Plan (“Resource Plan”)! indicates that the Company’s carbon
emission rate in 2020 is estimated to be about 840 pounds of carbon dioxide per
megawatt hour, declining in 2038 to approximately 750 pounds of carbon dioxide per
megawatt hour, a decline of over 10%.

Additionally, on December 10, 2019, the Company announced its carbon reduction
vision statement for Montana, indicating it would reduce carbon emissions 90% by
2045 from 2010 levels.? As part of that announcement, the Company estimates its:
2020 carbon emissions in Montana will be 840 pounds; 2030 carbon emissions will
be 740 pounds; 2040 carbon emissions will be 600 pounds; and 2045 emissions will
be 280 pounds.?

The Proposal states, “the present remediation cost for groundwater contamination by
Colstrip coal ash approaches $700 million, of which [the Company] must pay its
part, and [the Company’s] future remediation costs will increase out of present
proportion as other owners of Colstrip depart.”

That statement is false and misleading. The Company’s share of future remediation
costs will not increase as other owners of Colstrip depart. Pursuant to the existing
owner and operator agreements among the owners, when an owner departs, it retains
its future remediation obligations. Those obligations do not shift to any remaining
owners simply because of a departure.

In addition, the $700 million to which the Proposal refers is a misleading figure for
several reasons. First, the Proposal portrays $700 million as “the present remediation
cost.” However, $700 million is only an estimate of future remediation costs. Second,
$700 million represents the high end of an estimated range. Finally, $700 million
does not relate to the Company’s share of future remediation costs. Instead, it is an

See Figure 1-4 on p. 1-8 of the 2019 Electricity Supply Resource Procurement Plan, available at

http://www.northwesternenergy.com/docs/default-source/documents/defaultsupply/plan19/ch-2019-vol-1-
final.pdf.

See announcement, available at http://northwesternenergy.com/our-company/media-center/current/news-

article/2019/12/10/NorthWestern-Energy-to-acquire-25-share-of-Colstrip-Unit-4-from-Puget-Sound-
Energy.

See p. 29 of the Company’s presentation at the Wells Fargo Energy Symposium, available at

http://www.northwesternenergy.com/docs/default-
source/documents/investor/PresentationWellsFargo12102019.pdf.
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estimate of future remediation costs for the entire Colstrip site and for all owners
collectively.

There are three areas of the Colstrip site that will require future remediation: (1) the
Units 1 and 2 effluent holding ponds; (2) the Units 3 and 4 effluent holding ponds;
and (3) the plant site which is common to all four units. The misleading $700 million
estimate includes all three of these areas.

The Company does not own any share of Units 1 and 2 at Colstrip and thus has no
remediation obligations related to those units. The Company currently owns only
30% of Unit 4, and as a result of sharing arrangements between the owners of Unit 3
and Unit 4, that results in an obligation of 15% of the remediation costs associated
with Unit 3 and Unit 4 combined. Thus, the Company has a 15% share of the
remediation costs associated with the Units 3 and 4 effluent holding ponds and a 15%
share of Unit 3 and 4’s share of the remediation costs associated with the common
plant site. In addition, as previously mentioned, the Company will use the proceeds
from the sale of power to the seller of the 25% interest in Unit 4 to fund the
Company’s associated future remediation costs.

While the precise amount of those remediation obligations is difficult to quantify
today based on estimates of the future, it is easy to understand that a $700 million
estimate for future remediation costs for the entire Colstrip site (including all four
units) is a misleading figure with respect to the Company’s 30% ownership interest in
just Unit 4.

The Proposal states, “Units 3 and 4, now 35 years old, continue to emit unlawful
levels of hazardous air pollutants, requiring temporary shutdown in 2018, and an
enforcement action by Montana DEQ is pending.”

That statement is false and misleading. Unit 4 does not continue to emit unlawful
levels of hazardous air pollutants. As stated in the Proposal, the shutdown in 2018
was temporary. Since December 2018, the operator has performed monthly
compliance testing which has continued to demonstrate compliance with emission
requirements. And, while an enforcement action by Montana DEQ is pending against
the operator, that action was filed, along with a consent decree settling the matter for
a $450,000 penalty. On November 29, 2019, the court approved the consent decree,
resolving the violation.
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d. The Proposal states, “non-carbon emitting renewable energy sources such as
improved hydroelectric generation, wind, and solar are less expensive and
increasingly available in Montana.”

That statement is false and misleading. Presumably, the Proposal intended to say that
renewable energy sources are less expensive than thermal generation sources such as
coal and natural gas. However, renewable energy sources are not less expensive than
thermal resources. The Resource Plan, which is backed up by extensive modeling,
concluded that meeting customers’ future needs with carbon free resources would
cost $523 million more than natural gas fired resources.* As stated in the Resource
Plan:

[T]hermal resources provide the best value (lowest cost) to meet our
customers’ future needs for peak capacity. Renewable resources and
energy storage technologies are projected to continue to decline in cost,
but are still more expensive than natural gas fired resources ... A portfolio
which meets our customers’ future resource needs without the addition of
any new carbon producing resources would lower carbon emissions, but at
a cost. Meeting our customers’ future needs by adding carbon free
resources is projected to cost $523,000,000 more than meeting their needs
using natural gas fired resources.

In addition, the Staff has made clear that references to external sources, such as a website,
in a proposal may violate Rule 14a-9, and thus may be excludable under Rule 14a-8(i)(3). In
Staff Legal Bulletin No. 14 (July 13, 2001), the Staff explained that a company may exclude
from a proposal a website address under Rule 14a-8(i)(3) if information contained on the website
is materially false or misleading. There, the Staff stated:

1. May a reference to a website address in the proposal or supporting
statement be subject to exclusion under the rule?

Yes. In some circumstances, we may concur in a company’s view that it
may exclude a website address under [R]ule 14a-8(i)(3) because

4 See pp. 1-12 and 1-13 of the 2019 Electricity Supply Resource Procurement Plan, available at
http://www.northwesternenergy.com/docs/default-source/documents/defaultsupply/plan19/ch-2019-vol-1-
final.pdf
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information contained on the website may be materially false or
misleading, irrelevant to the subject matter of the proposal or otherwise in
contravention of the proxy rules. Companies seeking to exclude a website
address under [R]ule 14a-8(i)(3) should specifically indicate why they
believe information contained on the particular website is materially false
or misleading, irrelevant to the subject matter of the proposal or otherwise
in contravention of the proxy rules.

In Freeport-McMoRan Copper & Gold Inc. (Feb. 22, 1999), the Staff concurred in
exclusion of certain quotations from newspaper articles in the supporting statement of a proposal
under Rule 14a-8(i)(3) because such quotations were false and misleading.

In the supporting statement, the Proponent states, “Documents supporting this proposal
are found at 350montana.org.” However, it is not clear to the Company what those documents
are. In fact, most of the information on the website is quite dated (from 2017 or earlier) and
makes no reference to the Proposal. Even where the website attempts to reference the
Company’s resource procurement plan, the website contains a link to the Company’s 2015
version of the plan. The Company had subsequently prepared and published an August 2019
version, which is cited above.

In SLB 14B, the Staff reiterated that modification or exclusion of all or a portion of a
proposal or supporting statement is consistent with Rule 14a-8(1)(3) if the company
“demonstrates objectively that a factual statement is materially false or misleading.” See, e.g.,
Ferro Corp. (Mar. 17, 2015) (concurring in the exclusion of a proposal requesting the company
to reincorporate in Delaware from Ohio because the proposal’s supporting statement included
false and misleading statements regarding Ohio law); AT&T Inc. (Feb. 2, 2009) (concurring in
the exclusion of a proposal requesting an amendment to the company bylaws to implement a lead
independent director position because the proposal’s supporting statement misstated the
independence standard of the Council of Institutional Investors). As indicated above, a number
of the statements in the supporting statement (including specifically the statements that the
Company’s share of remediation costs will increase as owners depart Colstrip, that the
Company’s projected emissions rate will be the same in 2038, that Colstrip Units 3 and 4
continue to emit unlawful levels of hazardous air pollutants and that non-carbon emitting
renewable energy sources are less expensive than thermal resources) are factually inaccurate and
placed out of context such that it renders the supporting statement and the Proposal false and
misleading.
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At times, the Staff will permit shareholders to make minor revisions to proposals that do
not alter the substance of the proposal in order to eliminate the false or misleading statements.
However, revision is appropriate only for “proposals that comply generally with the substantive
requirements of [R]ule 14a-8, but contain some minor defects that could be corrected easily.”
SLB 14B. In SLB 14B, the Staff noted that its “intent to limit this practice to minor defects was
evidenced by [its] statement in SLB No. 14 that [they] may find it appropriate for companies to
exclude the entire proposal, supporting statement, or both as materially false or misleading if a
proposal or supporting statement would require detailed and extensive editing in order to bring it
into compliance with the proxy rules.” As indicated above, more than one-third (4 out of eleven)
paragraphs in the supporting statement contain misleading and inaccurate statements.

In SLB 14B, the Staff also stated that modification or exclusion of a proposal or
supporting statement is consistent with Rule 14a-8(i)(3) where such proposal or supporting
statement “directly or indirectly impugn[s] character, integrity, or personal reputation, or directly
or indirectly make[s] charges concerning improper, illegal, or immoral conduct or association,
without factual foundation.” See, e.g., General Magic, Inc. (May 1, 2000) (concurring in the
exclusion of a proposal requesting the company make “no more false statements” to shareholders
because the proposal created the false impression that the company had previously tolerated
dishonesty when the company had corporate policies in place to the contrary). In the present
case, the Proponent impugns the integrity of the Company by stating that the Company plant
“continue[s] to emit unlawful levels of hazardous air pollutants.” This is false and intended to
present the Company in a negative and harmful light and damage its reputation.

CONCLUSION

On the basis of the foregoing, the Company respectfully requests that the Staff concur
that it will not recommend enforcement action if the Company excludes the Proposal from its
2020 Proxy Materials for the 2020 Annual Meeting.
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I you have any questions regarding this request or need additional information, please
contact me via phone at (312) 269-4176 or via email at rjjosephi@jonesday.com.

Sincerely,

Robert J. Joseph

Allachments

Cc:  Timothy P. Olson. Senior Corporate Counsel and Corporate Sccretary. NorthWestern
Carporation
Thomas Tosdal



Exhibit A

Thomas Tosdal
P.O. Box 109

Ovando MT 59854

Timothy P. Olson September 20, 2019
Corporate Secretary

Northwestern Corporation

3010 West 69" St.

Sioux Falls, SD 57108

Certified Mail/Return Receipt Requested
Re: NWE Shareholder Proposal

Dear Mr. Olson:

Please find attached a shareholder proposal for presentation to the shareholders in your next
annual proxy statement and annual meeting.

This proposal is in full compliance with 17 C.F.R. section 240.14a-8.

You will find attached a letter from my broker, Muriel Siebert & Co., Inc., attesting to the fact |
have continuously held the requisite number of NWE shares for over one year and the stock price during
that time confirms the value of those shares are sufficient to qualify this proposal for presentation in the
2020 proxy statement and annual meeting.

Pursuant to section 240.14a-8(b), | certify | intend to continue to hold these shares through the
date of the shareholders’ meeting and beyond.

You may reach me at the above mailing address.

Sincerely yours,

Thomas Tosdal
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MURIEL SIEBERT & CO., INC.

MEMBER NYSE, FINRA & SIPC

OIEBER ]

15 Exchange Place | 6th Floor | Suite 615 | Jersey City, NJ 07302
Toll Free: (800) 872-0444 | Local: (212) 644-2400 | Fax: (212) 486-2784
www.SiebertNet.com

September 19, 2019

Mr. Thomas L. Tosdal

P.O Box 2123

Rancho Santa Fe, CA 92067

Re: Shares of Northwestern Corp.

Dear Mr. Tosdal,

Please let this letter serve as verification that you purchased 40 shares of NWE stock on August 31 2018
at a price of 559.86 per share.

As of this date the shares have been held continuously.

Thank you,

G~

James Burzynski
Director of Operations
Muriel Siebert & Co. Inc.
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SHAREHOLDER PROPOSAL

WHEREAS the evidence of human-caused climate change is overwhelming, the impacts of
climate change are intensifying across the country, and unless prompt action is taken climate change
will cause increasing harm to Montana’s agriculture, tourism, and infrastructure by severe wildfires,

drought, flooding, and decreased flows for hydroelectric generation;

WHEREAS carbon dioxide emissions are the largest contributor to climate change, and coal

mining and coal fired plants emit carbon dioxide and other greenhouse gases;

WHEREAS 39% of Northwestern Energy Company’s (NWE) Montana electricity generation
comes from plants that emit carbon dioxide and other greenhause gases from coal and natural gas

combustion;

WHEREAS NWE projects its carbon emission rates through 2038 to be very close to those in
2020, about 800 pounds of carbon dioxide per megawatt hour, most of which will come from the

Colstrip Unit 4 coal fired plant located in Montana;

WHEREAS the plant’s age, departure of other owners, remediation costs, uncertain regulatory
environment, and the dim future of the coal industry make NWE’s 30% investment in Unit 4 and reliance
on coal fired electricity an increasingly risky investment, pasing a danger Colstrip may become a

stranded asset;

WHEREAS Talen Energy, Colstrip’s operator, will permanently shut down Units 1 and 2 in 2019
because they are uneconomical and, apart from Talen’s 30% interest in Unit 3, the other partial owners
of Colstrip Units 3 and 4, (Puget Sound Energy, Inc., Portland General Electric Co., Avista Corporation

and PacifiCorp) are required by their home state laws to eliminate coal fired electricity by 2025 and 2030

respectively;



WHEREAS the present remediation cost for groundwater contamination by Colstrip coal ash
approaches $700 million, of which NWE must pay its part, and NWE’s future remediation costs will

increase out of present proportion as other owners of Colstrip depart;

WHEREAS Units 3 and 4, now 35 vears old, continue to emit unlawful levels of hazardous air

pollutants, requiring temporary shutdown in 2018, and an enforcement action by Montana DEQ is

pending;

WHEREAS the Montana Legislature rejected NWE’s effort to expand ownership of Colstrip and
pass increased decommissioning and remediation costs to consumers, and the future federal regulatory

scheme is uncertain, with candidates extolling a “Green New Deal;”
WHEREAS the coal supply for Colstrip is uncertain given the collapse of the coal mining industry;

WHEREAS non-carbon emitting renewable energy sources such as improved hydroelectric

generation, wind, and solar are less expensive and increasingly available in Montana;

THEREFORE, BE IT RESOLVED the shareholders request Northwestern Corporation plan for the
Northwestern Energy Company to cease coal fired generation of electricity from the Colstrip plant and
replace that electricity with non-carbon emitting renewable energy and 21* century storage
technologies with its own assets or from the market no later than the end of the year 2025, and to share

that plan with the shareholders no later than the 2021 annual meeting.

Documents supporting this proposal are found at 350montana.org.
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NorthWestern
Energy

October 4, 2019
via certified mail

Mr. Thomas Tosdal
P.O. Box 109
Ovando, MT 59854

Re:  Notice of Defects Concerning Shareholder Proposal to NorthWestern
Corporation

Dear Mr. Tosdal:

On September 24, 2019, NorthWestern Corporation (“NorthWestern”) received your
shareholder proposal concerning the Colstrip plant (the “Proposal”). This letter is notice that the
Proposal does not comply with Rule 14a-8 under the Securities Exchange Act of 1934, which |
have enclosed for your reference.

First, contrary to Rule 14a-8(b)(2)(i), your proof of ownership of the securities does not include a
written statement from the “record” holder of your securities. In Staff Legal Bulletin No. 14F
(which | also have enclosed for your reference), the Securities and Exchange Commission
("SEC”) has advised that proof of ownership for securities held at a securities intermediary that
is not a Depository Trust Company (“DTC") participant or an affiliate of a DTC participant also
requires a proof of ownership letter from a DTC participant or an affiliate of a DTC participant
that can verify the holdings of the securities intermediary. We have reviewed the most recently
available DTC participant listing (month ending August 31, 2019), and Muriel Siebert & Co., Inc.
(“Siebert”) is not listed. To cure this defect, you (or Siebert) should also obtain a proof of
ownership letter from a DTC participant or an affiliate of a DTC participant that complies with
Rule 14a-8 and that can verify the holdings of Siebert.

Also, contrary to Rule 14a-8(b)(2)(i), the proof of ownership that you submitted from Siebert
does not cover the one-year period preceding and including the date you submitted the
proposal. Your proof of ownership is defective because your proposal is dated and postmarked
September 20, 2019, yet your proof of ownership is dated September 19, 2019. To cure this
defect, you must obtain a new proof of ownership letter from Siebert and a DTC participant
verifying your continuous ownership of the requisite amount of securities for the one-year period
preceding and including September 20, 2019.

Rule 14a-8(f) requires your response to this notice of defects to be sent to NorthWestern and
postmarked, or transmitted electronically, no later than 14 days from the date you received this

3010 West 69" Street | Sioux Falls, SD 57108 | O 605-978-2900 NorthWesternEnergy.com
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NorthWestern'
Fne

ZY

Mr. Tosdal

October 4, 2019

Page 2

notice of defects. If you fail to cure these defects as required by Rule 14a-8, NorthWestern will
exclude your proposal from its proxy statement.

Sincerely,

Senioy’'Corporate Counsel & Corporate Secretary
tim.olson@northwestern.com
O 605-978-2924

Encs.

3010 West 69! Street | Sioux Falls, SD 57108 | O 605-278-2900 NorthWesternEnergy.com
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information after the termination of
the solicitation.

(e) The security holder shall reim-
burse the reasonable expenses incurred
by the registrant in performing the
acts requested pursuant to paragraph
(a) of this section.

NOTE 1 TO §240.14A-7. Reasonably prompt
methods of distribution to security holders
may be used instead of mailing. If an alter-
native distribution method is chosen, the
costs of that method should be considered
where necessary rather than the costs of
mailing.

NOTE 2 TO §240.14A-7 When providing the in-
formation required by §240.14a-7(a)(1)(ii), if
the registrant has received affirmative writ-
ten or implied consent to delivery of a single
copy of proxy materials to a shared address
in accordance with §240.14a-3(e)(1), it shall
exclude from the number of record holders
those to whom it does not have to deliver a
separate proxy statement.

[67 FR 48292, Oct. 22, 1992, as amended at 59
FR 63684, Dec. 8, 1994; 61 FR 24657, May 15,
1996; 656 FR 65750, Nov. 2, 2000; 72 FR 4167, Jan.
29, 2007; 72 FR 42238, Aug. 1, 2007]

§240.14a-8 Shareholder proposals.

This section addresses when a com-
pany must include a shareholder’s pro-
posal in its proxy statement and iden-
tify the proposal in its form of proxy
when the company holds an annual or
special meeting of shareholders. In
summary, in order to have your share-
holder proposal included on a com-
pany’s proxy card, and included along
with any supporting statement in its
proxy statement, you must be eligible
and follow certain procedures. Under a
few specific circumstances, the com-
pany is permitted to exclude your pro-
posal, but only after submitting its
reasons to the Commission. We struc-
tured this section in a question-and-an-
swer format so that it is easier to un-
derstand. The references to ‘‘you’’ are
to a shareholder seeking to submit the
proposal.

(a) Question 1: What is a proposal? A
shareholder proposal is your rec-
ommendation or requirement that the
company and/or its board of directors
take action, which you intend to
present at a meeting of the company’s
shareholders. Your proposal should
state as clearly as possible the course
of action that you believe the company
should follow. If your proposal is

17 CFR Ch. Il (4-1-13 Edition)

placed on the company’s proxy card,
the company must also provide in the
form of proxy means for shareholders
to specify by boxes a choice between
approval or disapproval, or abstention.
Unless otherwise indicated, the word
“proposal’” as used in this section re-
fers both to your proposal, and to your
corresponding statement in support of
your proposal (if any).

(b) Question 2: Who is eligible to sub-
mit a proposal, and how do I dem-
onstrate to the company that I am eli-
gible? (1) In order to be eligible to sub-
mit a proposal, you must have continu-
ously held at least $2,000 in market
value, or 1%, of the company’s securi-
ties entitled to be voted on the pro-
posal at the meeting for at least one
year by the date you submit the pro-
posal. You must continue to hold those
securities through the date of the
meeting.

(2) If you are the registered holder of
your securities, which means that your
name appears in the company’s records
as a shareholder, the company can
verify your eligibility on its own, al-
though you will still have to provide
the company with a written statement
that you intend to continue to hold the
securities through the date of the
meeting of shareholders. However, if
like many shareholders you are not a
registered holder, the company likely
does not know that you are a share-
holder, or how many shares you own.
In this case, at the time you submit
your proposal, you must prove your eli-
gibility to the company in one of two
ways:

(i) The first way is to submit to the
company a written statement from the
“‘record’ holder of your securities (usu-
ally a broker or bank) verifying that,
at the time you submitted your pro-
posal, you continuously held the secu-
rities for at least one year. You must
also include your own written state-
ment that you intend to continue to
hold the securities through the date of
the meeting of shareholders; or

(ii) The second way to prove owner-
ship applies only if you have filed a
Schedule 13D (§240.13d-101), Schedule
13G (§240.13d-102), Form 3 (§249.103 of
this chapter), Form 4 (§249.104 of this
chapter) and/or Form 5 (§249.105 of this
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chapter), or amendments to those doc-
uments or updated forms, reflecting
your ownership of the shares as of or
before the date on which the one-year
eligibility period begins. If you have
filed one of these documents with the
SEC, you may demonstrate your eligi-
bility by submitting to the company:

(A) A copy of the schedule and/or
form, and any subsequent amendments
reporting a change in your ownership
level;

(B) Your written statement that you
continuously held the required number
of shares for the one-year period as of
the date of the statement; and

(C) Your written statement that you
intend to continue ownership of the
shares through the date of the com-
pany’s annual or special meeting.

(c) Question 3: How many proposals
may I submit? Each shareholder may
submit no more than one proposal to a
company for a particular shareholders’
meeting.

(d) Question 4: How long can my pro-
posal be? The proposal, including any
accompanying supporting statement,
may not exceed 500 words.

(e) Question 5: What is the deadline
for submitting a proposal? (1) If you
are submitting your proposal for the
company’s annual meeting, you can in
most cases find the deadline in last
year’s proxy statement. However, if the
company did not hold an annual meet-
ing last year, or has changed the date
of its meeting for this year more than
30 days from last year’s meeting, you
can usually find the deadline in one of
the company’s quarterly reports on
Form 10-Q (§249.308a of this chapter),
or in shareholder reports of investment
companies under §270.30d-1 of this
chapter of the Investment Company
Act of 1940. In order to avoid con-
troversy, shareholders should submit
their proposals by means, including
electronic means, that permit them to
prove the date of delivery.

(2) The deadline is calculated in the
following manner if the proposal is sub-
mitted for a regularly scheduled an-
nual meeting. The proposal must be re-
ceived at the company’s principal exec-
utive offices not less than 120 calendar
days before the date of the company’s
proxy statement released to share-
holders in connection with the previous

§240.140-8

year’s annual meeting. However, if the
company did not hold an annual meet-
ing the previous year, or if the date of
this year’s annual meeting has been
changed by more than 30 days from the
date of the previous year’s meeting,
then the deadline is a reasonable time
before the company begins to print and
send its proxy materials.

(3) If you are submitting your pro-
posal for a meeting of shareholders
other than a regularly scheduled an-
nual meeting, the deadline is a reason-
able time before the company begins to
print and send its proxy materials.

(f) Question 6: What if I fail to follow
one of the eligibility or procedural re-
quirements explained in answers to
Questions 1 through 4 of this section?
(1) The company may exclude your pro-
posal, but only after it has notified you
of the problem, and you have failed
adequately to correct it. Within 14 cal-
endar days of receiving your proposal,
the company must notify you in writ-
ing of any procedural or eligibility de-
ficiencies, as well as of the time frame
for your response. Your response must
be postmarked, or transmitted elec-
tronically, no later than 14 days from
the date you received the company’s
notification. A company need not pro-
vide you such notice of a deficiency if
the deficiency cannot be remedied,
such as if you fail to submit a proposal
by the company’s properly determined
deadline. If the company intends to ex-
clude the proposal, it will later have to
make a submission under §240.14a-8
and provide you with a copy under
Question 10 below, §240.14a-8(j).

(2) If you fail in your promise to hold
the required number of securities
through the date of the meeting of
shareholders, then the company will be
permitted to exclude all of your pro-
posals from its proxy materials for any
meeting held in the following two cal-
endar years.

(g) Question 7: Who has the burden of
persuading the Commission or its staff
that my proposal can be excluded? Ex-
cept as otherwise noted, the burden is
on the company to demonstrate that it
is entitled to exclude a proposal.

(h) Question 8: Must I appear person-
ally at the shareholders’ meeting to
present the proposal? (1) Either you, or
your representative who is qualified
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under state law to present the proposal
on your behalf, must attend the meet-
ing to present the proposal. Whether
you attend the meeting yourself or
send a qualified representative to the
meeting in your place, you should
make sure that you, or your represent-
ative, follow the proper state law pro-
cedures for attending the meeting and/
or presenting your proposal.

(2) If the company holds its share-
holder meeting in whole or in part via
electronic media, and the company per-
mits you or your representative to
present your proposal via such media,
then you may appear through elec-
tronic media rather than traveling to
the meeting to appear in person.

(3) If you or your qualified represent-
ative fail to appear and present the
proposal, without good cause, the com-
pany will be permitted to exclude all of
your proposals from its proxy mate-
rials for any meetings held in the fol-
lowing two calendar years.

(1) Question 9: If I have complied with
the procedural requirements, on what
other bases may a company rely to ex-
clude my proposal? (1) Improper under
state law: If the proposal is not a prop-
er subject for action by shareholders
under the laws of the jurisdiction of
the company’s organization;

NOTE TO PARAGRAPH (i)(1): Depending on
the subject matter, some proposals are not
considered proper under state law if they
would be binding on the company if approved
by shareholders. In our experience, most pro-
posals that are cast as recommendations or
requests that the board of directors take
specified action are proper under state law.
Accordingly, we will assume that a proposal
drafted as a recommendation or suggestion
is proper unless the company demonstrates
otherwise.

(2) Violation of law: If the proposal
would, if implemented, cause the com-
pany to violate any state, federal, or
foreign law to which it is subject;

NOTE TO PARAGRAPH (i)(2): We will not
apply this basis for exclusion to permit ex-
clusion of a proposal on grounds that it
would violate foreign law if compliance with
the foreign law would result in a violation of
any state or federal law.

(3) Violation of proxy rules: If the pro-
posal or supporting statement is con-
trary to any of the Commission’s proxy
rules, including §240.14a-9, which pro-
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hibits materially false or misleading
statements in proxy soliciting mate-
rials;

(4) Personal grievance; special interest:
If the proposal relates to the redress of
a personal claim or grievance against
the company or any other person, or if
it is designed to result in a benefit to
you, or to further a personal interest,
which is not shared by the other share-
holders at large;

(5) Relevance: If the proposal relates
to operations which account for less
than 5 percent of the company’s total
assets at the end of its most recent fis-
cal year, and for less than 5 percent of
its net earnings and gross sales for its
most recent fiscal year, and is not oth-
erwise significantly related to the com-
pany’s business;

(6) Absence of power/authority: If the
company would lack the power or au-
thority to implement the proposal;

(7)) Management functions: If the pro-
posal deals with a matter relating to
the company’s ordinary business oper-
ations;

(8) Director elections: If the proposal:

(i) Would disqualify a nominee who is
standing for election;

(ii) Would remove a director from of-
fice before his or her term expired;

(iii) Questions the competence, busi-
ness judgment, or character of one or
more nominees or directors;

(iv) Seeks to include a specific indi-
vidual in the company’s proxy mate-
rials for election to the board of direc-
tors; or

(v) Otherwise could affect the out-
come of the upcoming election of direc-
tors.

(9) Conflicts with company’s proposal:
If the proposal directly conflicts with
one of the company’s own proposals to
be submitted to shareholders at the
same meeting;

NOTE TO PARAGRAPH (i)(9): A company’s
submission to the Commission under this
section should specify the points of conflict
with the company’s proposal.

(10) Substantially implemented: If the
company has already substantially im-
plemented the proposal;

NOTE TO PARAGRAPH (i)(10): A company
may exclude a shareholder proposal that
would provide an advisory vote or seek fu-
ture advisory votes to approve the com-
pensation of executives as disclosed pursuant
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to Item 402 of Regulation S-K (§229.402 of
this chapter) or any successor to Item 402 (a
‘“‘say-on-pay vote’’) or that relates to the fre-
quency of say-on-pay votes, provided that in
the most recent shareholder vote required by
§240.14a-21(b) of this chapter a single year
(i.e., one, two, or three years) received ap-
proval of a majority of votes cast on the
matter and the company has adopted a pol-
icy on the frequency of say-on-pay votes that
is consistent with the choice of the majority
of votes cast in the most recent shareholder
vote required by §240.14a-21(b) of this chap-
ter.

(11) Duplication: If the proposal sub-
stantially duplicates another proposal
previously submitted to the company
by another proponent that will be in-
cluded in the company’s proxy mate-
rials for the same meeting;

(12) Resubmissions: If the proposal
deals with substantially the same sub-
ject matter as another proposal or pro-
posals that has or have been previously
included in the company’s proxy mate-
rials within the preceding 5 calendar
years, a company may exclude it from
its proxy materials for any meeting
held within 3 calendar years of the last
time it was included if the proposal re-
ceived:

(i) Less than 3% of the vote if pro-
posed once within the preceding 5 cal-
endar years;

(ii) Less than 6% of the vote on its
last submission to shareholders if pro-
posed twice previously within the pre-
ceding 5 calendar years; or

(iii) Less than 10% of the vote on its
last submission to shareholders if pro-
posed three times or more previously
within the preceding 5 calendar years;
and

(13) Specific amount of dividends: If the
proposal relates to specific amounts of
cash or stock dividends.

(j) Question 10: What procedures must
the company follow if it intends to ex-
clude my proposal? (1) If the company
intends to exclude a proposal from its
proxy materials, it must file its rea-
sons with the Commission no later
than 80 calendar days before it files its
definitive proxy statement and form of
proxy with the Commission. The com-
pany must simultaneously provide you
with a copy of its submission. The
Commission staff may permit the com-
pany to make its submission later than
80 days before the company files its de-
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finitive proxy statement and form of
proxy, if the company demonstrates
good cause for missing the deadline.

(2) The company must file six paper
copies of the following:

(i) The proposal;

(ii) An explanation of why the com-
pany believes that it may exclude the
proposal, which should, if possible,
refer to the most recent applicable au-
thority, such as prior Division letters
issued under the rule; and

(iii) A supporting opinion of counsel
when such reasons are based on mat-
ters of state or foreign law.

(K) Question 11: May I submit my own
statement to the Commission respond-
ing to the company’s arguments?

Yes, you may submit a response, but
it is not required. You should try to
submit any response to us, with a copy
to the company, as soon as possible
after the company makes its submis-
sion. This way, the Commission staff
will have time to consider fully your
submission before it issues its re-
sponse. You should submit six paper
copies of your response.

(1) Question 12: If the company in-
cludes my shareholder proposal in its
proxy materials, what information
about me must it include along with
the proposal itself?

(1) The company’s proxy statement
must include your name and address,
as well as the number of the company’s
voting securities that you hold. How-
ever, instead of providing that informa-
tion, the company may instead include
a statement that it will provide the in-
formation to shareholders promptly
upon receiving an oral or written re-
quest.

(2) The company is not responsible
for the contents of your proposal or
supporting statement.

(m) Question 13: What can I do if the
company includes in its proxy state-
ment reasons why it believes share-
holders should not vote in favor of my
proposal, and I disagree with some of
its statements?

(1) The company may elect to include
in its proxy statement reasons why it
believes shareholders should vote
against your proposal. The company is
allowed to make arguments reflecting
its own point of view, just as you may
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express your own point of view in your
proposal’s supporting statement.

(2) However, if you believe that the
company’s opposition to your proposal
contains materially false or misleading
statements that may violate our anti-
fraud rule, §240.14a-9, you should
promptly send to the Commission staff
and the company a letter explaining
the reasons for your view, along with a
copy of the company’s statements op-
posing your proposal. To the extent
possible, your letter should include
specific factual information dem-
onstrating the inaccuracy of the com-
pany’s claims. Time permitting, you
may wish to try to work out your dif-
ferences with the company by yourself
before contacting the Commission
staff.

(3) We require the company to send
you a copy of its statements opposing
your proposal before it sends its proxy
materials, so that you may bring to
our attention any materially false or
misleading statements, under the fol-
lowing timeframes:

(i) If our no-action response requires
that you make revisions to your pro-
posal or supporting statement as a con-
dition to requiring the company to in-
clude it in its proxy materials, then
the company must provide you with a
copy of its opposition statements no
later than 5 calendar days after the
company receives a copy of your re-
vised proposal; or

(ii) In all other cases, the company
must provide you with a copy of its op-
position statements no later than 30
calendar days before its files definitive
copies of its proxy statement and form
of proxy under §240.14a-6.

[63 FR 29119, May 28, 1998; 63 FR 50622, 50623,
Sept. 22, 1998, as amended at 72 FR 4168, Jan.
29, 2007; 72 FR 70456, Dec. 11, 2007; 73 FR 977,
Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 75 FR
56782, Sept. 16, 2010]

§240.14a-9 False or misleading state-
ments.

(a) No solicitation subject to this
regulation shall be made by means of
any proxy statement, form of proxy,
notice of meeting or other communica-
tion, written or oral, containing any
statement which, at the time and in
the light of the circumstances under
which it is made, is false or misleading
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with respect to any material fact, or
which omits to state any material fact
necessary in order to make the state-
ments therein not false or misleading
or necessary to correct any statement
in any earlier communication with re-
spect to the solicitation of a proxy for
the same meeting or subject matter
which has become false or misleading.

(b) The fact that a proxy statement,
form of proxy or other soliciting mate-
rial has been filed with or examined by
the Commission shall not be deemed a
finding by the Commission that such
material is accurate or complete or not
false or misleading, or that the Com-
mission has passed upon the merits of
or approved any statement contained
therein or any matter to be acted upon
by security holders. No representation
contrary to the foregoing shall be
made.

(c) No nominee, nominating share-
holder or nominating shareholder
group, or any member thereof, shall
cause to be included in a registrant’s
proxy materials, either pursuant to the
Federal proxy rules, an applicable state
or foreign law provision, or a reg-
istrant’s governing documents as they
relate to including shareholder nomi-
nees for director in a registrant’s proxy
materials, include in a notice on
Schedule 14N (§240.14n-101), or include
in any other related communication,
any statement which, at the time and
in the light of the circumstances under
which it is made, is false or misleading
with respect to any material fact, or
which omits to state any material fact
necessary in order to make the state-
ments therein not false or misleading
or necessary to correct any statement
in any earlier communication with re-
spect to a solicitation for the same
meeting or subject matter which has
become false or misleading.

NoOTE: The following are some examples of
what, depending upon particular facts and
circumstances, may be misleading within
the meaning of this section.

a. Predictions as to specific future market
values.

b. Material which directly or indirectly
impugns character, integrity or personal rep-
utation, or directly or indirectly makes
charges concerning improper, illegal or im-
moral conduct or associations, without fac-
tual foundation.
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U.S. Securities and Exchange Commissiot

Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals

Staff Legal Bulletin No. 14F (CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the “Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://www.sec.gov/forms/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

« Brokers and banks that constitute “record” holders under Rule 14a-8
(b)(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

= Common errors shareholders can avoid when submitting proof of
ownership to companies;

e The submission of revised proposals;

= Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

= The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No. 14, SLB
No. 14A, SLB No. 14B, SLB No. 14C, SLB No. 14D and SLB No. 14E.

https://www.sec.gov/interps/legal/cfslb14f. htm 9/25/2019
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B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the proposal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company

with a written statement of intent to do so.%

The steps that a shareholder must take to verify his or her eligibility to
submit a proposal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and
beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies,
however, are beneficial owners, which means that they hold their securities
in book-entry form through a securities intermediary, such as a broker or a
bank. Beneficial owners are sometimes referred to as “street name”
holders. Rule 14a-8(b)(2)(i) provides that a beneficial owner can provide
proof of ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.§
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company (“DTC”),
a registered clearing agency acting as a securities depository. Such brokers
and banks are often referred to as “participants” in DTC.2 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a “securities position listing” as of a specified date,
which identifies the DTC participants having a position in the company’s
securities and the number of securities held by each DTC participant on that

date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008), we took the position that
an introducing broker could be considered a “record” holder for purposes of
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Rule 14a-8(b)(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain

custody of customer funds and securities.® Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC'’s securities position listing, Hain Celestial has required companies to
accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company is unable to verify the positions against its own
or its transfer agent’s records or against DTC’s securities position listing.

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a-8% and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8(b)(2)(i). Because of the transparency of DTC participants’
positions in a company’s securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(i) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record”
holder for purposes of Rule 14a-8(b)(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter

addressing that rule,2 under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC’s
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view.

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC’s participant list, which is
currently available on the Internet at
http://www.dtcc.com/~/media/Files/Downloads/client-
center/DTC/alpha.ashx.

What if a shareholder’s broker or bank is not on DTC’s participant list?
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The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the

shareholder’s broker or bank.2

If the DTC participant knows the shareholder’s broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year — one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank’s ownership.

How will the staff process no-action requests that argue for exclusion on
the basis that the shareholder’s proof of ownership is not from a DTC
participant?

The staff will grant no-action relief to a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that is consistent with the guidance contained in
this bulletin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market value, or
1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the

proposal” (emphasis added).2 We note that many proof of ownership
letters do not satisfy this requirement because they do not verify the
shareholder’s beneficial ownership for the entire one-year period preceding
and including the date the proposal is submitted. In some cases, the letter
speaks as of a date before the date the proposal is submitted, thereby
leaving a gap between the date of the verification and the date the proposal
is submitted. In other cases, the letter speaks as of a date after the date
the proposal was submitted but covers a period of only one year, thus
failing to verify the shareholder’s beneficial ownership over the required full
one-year period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities.
This can occur when a broker or bank submits a letter that confirms the
shareholder’s beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
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the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number

of securities] shares of [company name] [class of securities].”u

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.

1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a
replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-8

(c).g If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make

clear that a company may not ignore a revised proposal in this situation.t2

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company is not required to
accept the revisions. However, if the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.
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3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the original proposal is

submitted. When the Commission has discussed revisions to proposals,? it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined in Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’s] proposals from its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of

ownership when a shareholder submits a revised proposal.2

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos. 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act
on its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead individual indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action request need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the company’s no-action request.&

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Division has transmitted copies of our Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection with such requests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us. We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.
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Given the availability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companies and proponents to copy each other on correspondence
submitted to the Commission, we believe it is unnecessary to transmit
copies of the related correspondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b).

2 For an explanation of the types of share ownership in the U.S., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] (“Proxy Mechanics Concept Release”), at Section Il1.A.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws. It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 (“The term ‘beneficial owner’ when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act.”).

2 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is described in Rule
14a-8(b)(2)(ii).

2 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant — such as an
individual investor — owns a pro rata interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section 11.B.2.a.

2 See Exchange Act Rule 17Ad-8.

& See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] (“Net Capital Rule Release”), at Section 11.C.

L See KBR Inc. v. Chevedden, Civil Action No. H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp. 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
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company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

& Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the clearing broker’s
identity and telephone number. See Net Capital Rule Release, at Section
I1.C.(iii). The clearing broker will generally be a DTC participant.

19 For purposes of Rule 14a-8(b), the submission date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

L This format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 As such, it is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardless of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f)(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions received before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar. 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by
the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

14 See, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov. 22, 1976) [41 FR 52994].

15 Because the relevant date for proving ownership under Rule 14a-8(b) is
the date the proposal is submitted, a proponent who does not adequately

prove ownership in connection with a proposal is not permitted to submit

another proposal for the same meeting on a later date.

10 Nothing in this staff position has any effect on the status of any

shareholder proposal that is not withdrawn by the proponent or its
authorized representative.
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Thomas Tosdal
P.0. Box 109

Ovando MT 59854

Timothy P. Olson ' October 17, 2019
Corporate Secretary

Northwestern Corporation

3010 West 69" St.

Sioux Falls, SD 57108

Certified Mail/Return Receipt Requested
Re: NWE Shareholder Proposal

Dear Mr. Olson:-

This letter responds to yours dated October 4, 2019, which | received on October 10, 2019. In
that letter you allege two defects in the shareholder proposal filed with Northwestern Corporation in
September.

The first alleged defect was the fact the letter transmitting the proposal was dated September
20, 2019, and the letter from Siebert confirming my ownership of the requisite shares was dated the day
before, on September19, 2019. While not a defect, and certainly hone of consequence, the alleged
defect is cured by the attached letter from Siebert confirming my requisite ownership of shares
continuously from August 31, 2018, to October 14, 2019.

The second alleged defect was my not submitting a second letter confirming ownership of the
requisite shares from a Depository Trust Company participant. Your claim of defect is incorrect, and any
failure to supply a second letter stating the same thing as the Siebert letter is not a defect warranting
rejection of the proposal.

You rely on a SEC Staff Legal Bulletin No. 14 F {CF), which states the builetin is of no binding legal
effect:

“The statements in this bulletin represent the views of the Division of Corporate Finance (“the
“Division”). This bulletin is not a rule, regulation or statement of the Securities and Exchange
Commission {the “Commission”). Further, the Commission has neither approved nor
“disapproved its content.”



The case law regarding governmental staff opinions such as the legal bulletin upon which you
rely is abundantly clear that such letters offer a court guidance at most and are not legally binding on
either the corporation, the shareholder, or the court.

The applicable regulation governing shareholder proposals provides the acceptable means for
establishing the requisite holding of shares:

“The first way is to submit to the company a written statement from the “record” holder of your
securities (usually a broker or a bank} verifying that, at the time you submitted your proposal,
you continuously held the securities for at least one year.”

{17 C.F.R. section 240.14a-8)

Siebert is a broker registered with the SEC (Na. 8-14900), files periodic reports with the SEC, and
is regulated by FINRA. Siebert operates in 52 states and territories. Siebert has been a member of the
New York Stock Exchange since 1967. Siebert is the only “record” holder of my securities | have known,
which provides me with a record every month of the securities | hold and how they are doing on the
market. My monthly report from Siebert indicates “account carried with National Financial Services
LLC,” which is a DTC participant (no. 0226). | called National Financial Services, which advised me that
the company could not respond to my request and | had to go through Siebert, which implies Siebert is
its agent in this regard.

More importantly, your reliance on a staff opinion with no binding effect to disqualify a
shareholder proposal exalts form over substance. There is no meaningful dispute about whether | have
held the requisite amount of securities for the requisite amount of time to qualify to file the proposal.
Should Northwestern Corporation seek to disqualify the proposal hased on this non-existent technicality
a United States District Court judge will decide the propriety of that decision.

Sincerely yours,

Y

Thomas Tosdal



S|EBER Tt

15 Exchange Place | 6th Floor | Suste 615 | Jarsey City, NJ 07302
Toll Free: (800) 872-0444 | Local. (212) 644-2400 | Fax. (212) 486-2784

vwww. SiebertNet.com

October 14, 2019

Mr, Thomas L. Tosdal

PO Box 2123

Rancho Santa e, CA 92067

Re: Shares of Northwestern Corp.
Dear Mr. Tosdal,

Piease let this letter serve as verification that you purchased 40 shares of NWE stock on August 31%,
2018 at a price of $59.86 per share.

As of this date the shares have been held continuously.

Thank you,

James Burzynski
Director of Operations
Muriel Siebert & Co.



Thomas Tosdal
P.O. Box 109

Ovando MT 59854

Timothy P. Qlson QOctober 22, 2019
Corporate Secretary

Northwestern Corporation

3010 West 69 St.

Sioux Falls, SD 57108

Overnight Mail
Re: NWE Shareholder Proposal

Dear Mr, Olson:

Please find attached a letter just received from Fidelity verifying my holding of the requisite
amount of securities for over a year and as of the time of filing with you the shareholder proposal.

This letter now removes the second and last of the alleged defects to inclusion of the proposal
in the next proxy statement of Northwestern Corporation for vote at the annual meeting.

Sincerely yours,

Y 4

Thomas Tosdal
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Ociober 18, 2019

To Whom it may Concérn:

Please let this letfer serve as verification that dccount b registered in the name of Mr. Thomas
L. Tosdal purchased 40 shares of Northwostern Corp symbol NWE on August 31% 2018 at a price of $59.86
per share. As of this date the shares have been held contimuously,

Sincerely,

T

National Financial Services, LLC

870416,1.0 .
200 Seaport Boulevard, Boston, MA 02210

Fideiity Clesiing & Custody Solistions pravides tlearing, eustody, or.other brokerage services through Naflonal Financial Sanvdces LLE
or Fidslity Brokerage Servicas LLG, Members NYSE, SIPG:





