SHEARMAN & STERLING LLP

599 Lexington Avenue
New York, NY 10022-6069
+1.212.848.4000

December 14, 2020

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance
Securities and Exchange Commission
100 F Street, NE

Washington, DC 20549
shareholderproposals@sec.gov

Re: Dow Inc.
Stockholder Proposal of John Chevedden
Securities Exchange Act of 1934—Rule 14a-8

Ladies and Gentlemen:

This letter is to inform you that Dow Inc., a Delaware corporation (the “Company” or
“Dow”), pursuant to Rule 14a-8(b)(1) under the Securities Exchange Act of 1934 (the “Exchange
Act”), intends to omit from its proxy statement and form of proxy for its 2021 Annual Meeting of
Stockholders (the “Annual Meeting”) (collectively, the “2021 Proxy Materials™) the stockholder
proposal and statements in support thereof (the “Proposal”) received from John Chevedden as
representative (the “Representative”) on behalf of Kenneth Steiner (the “Proponent”), a copy of
which is attached hereto as Exhibit A.

Pursuant to Rule 14a-8(j), we have:

o filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before Dow intends to file
its definitive 2021 Proxy Materials with the Commission; and

e simultaneously sent copies of this correspondence to the Representative on behalf
of the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (November 7, 2008) (“SLB 14D”) provide
that stockholder proponents are required to send companies a copy of any correspondence that the
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance
(the “Staff”). Accordingly, we are taking this opportunity to inform the Representative that if the
Proponent, or the Representative on his behalf, elects to submit additional correspondence to the
Commission or the Staff with respect to the Proposal, a copy of that correspondence should be
furnished concurrently to the undersigned on behalf of Dow pursuant to Rule 14a-8(k) and SLB
14D.

SHEARMAN.COM

Shearman & Sterling LLP is a limited liability partnership organized in the United States under the laws of the state of Delaware, which laws limit the personal liability of
partners.

***FI[SMA & OMB Memorandum M-07-16
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THE PROPOSAL

The Proposal sets forth the following resolution to be voted on by stockholders at the
Annual Meeting:

Shareholders request that our board of directors take such steps as may be necessary to
permit written consent by shareholders entitled to cast the minimum number of votes that
would be necessary to authorize the action at a meeting at which all shareholders entitled
to vote thereon were present and voting. This includes shareholder ability to initiate any
appropriate topic for written consent.

See Exhibit A.

BASIS FOR EXCLUSION

We hereby respectfully request that the Staff concur in our view that the Proposal may be
excluded from Dow’s 2021 Proxy Materials pursuant to Rule 14a-8(i)(3) because it is
impermissibly vague and indefinite such that it is inherently misleading in violation of Rule 14a-
9 under the Exchange Act. Rule 14a-8(i)(3) permits exclusion of a proposal if the proposal or
supporting statement is contrary to any of the Commission’s proxy rules, including Rule 14a-9,
which prohibits materially false or misleading statements in proxy soliciting materials. The Staff
has taken the position that a stockholder proposal is excludable under Rule 14a-8(i)(3) if it is so
vague and indefinite that “neither the stockholders voting on the proposal, nor the company in
implementing the proposal (if adopted), would be able to determine with any reasonable certainty
exactly what actions or measures the proposal requires.” Staff Legal Bulletin No. 14B (September
15, 2004) (“SLB 14B”).

PROCEDURAL BACKGROUND

On October 28, 2020, Dow received notice of the Proposal via e-mail only. The submission
did not include any proof of ownership.

As required by Rule 14a-8(f), Dow sent a notice of deficiency (the “Deficiency Notice,”
which is included in Exhibit B to this letter) to the Representative by overnight courier and e-mail
on November 10, 2020, or within 14 calendar days of receipt of the Proposal. The Deficiency
Notice specified that the Proponent must demonstrate eligibility under Rule 14a-8 within 14
calendar days of receipt of the Deficiency Notice by (i) providing proof of ownership that satisfies
the requirements of Rule 14a-8(b) and (ii) identification of the specific proposal to be submitted
as required by Rule 14a-8(b) and further addressed in Staff Legal Bulletin No. 141 (November 1,
2017).

On November 24, 2020, within the required 14 calendar day timeframe, the Proponent sent
(i) arevised Proposal (the “Revised Proposal,” which is included in Exhibit C to this letter), which
clarified the Proponent’s letter to identify the specific proposal authorized to be submitted and (ii)
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a copy of a letter from TD Ameritrade, Inc. (the “Broker Letter,” which is included in Exhibit D
to this letter), which confirmed that the Proponent beneficially held the requisite number of shares
of Dow continuously for at least one year as of the date of the submission of the Proposal.

ANALYSIS

The Proposal May Be Excluded Under Rule 14a-8(i)(3) because the Proposal is
Impermissibly Vague and Indefinite such that it is Inherently Misleading and thereby
Contrary to the Commission’s Proxy Rules.

Rule 14a-8(i)(3) provides that a company may exclude a stockholder proposal from its
proxy materials if the proposal or supporting statement is contrary to any of the Commission’s
proxy rules. The Staff has consistently taken the position that vague and indefinite stockholder
proposals are inherently misleading and therefore excludable under Rule 14a-8(i)(3) because
“neither the shareholders voting on the proposal, nor the company in implementing the proposal
(if adopted), would be able to determine with any reasonable certainty exactly what actions or
measures the proposal requires,” as indicated in SLB 14B. The Staff has further explained that a
stockholder proposal can be sufficiently misleading and therefore excludable under Rule 14a-
8(i)(3) when the company and its stockholders might interpret the proposal differently such that
“any action ultimately taken by the [cJompany upon implementation [of the proposal] could be
significantly different from the actions envisioned by the shareholders voting on the proposal.”
Fuqua Industries, Inc. (March 12, 1991). Such stockholder disagreement would further complicate
the task of the board of directors (the “Board”) in taking action to implement such proposal.

The Staff has, on many occasions, concurred in the exclusion of stockholder proposals as
vague and indefinite under Rule 14a-8(i)(3) where such proposals requesting certain actions, use
inconsistent language and fail to provide any guidance as to how such inconsistencies should be
resolved, including when such inconsistencies are based on relevant facts not addressed on the
face of the proposal which would not allow or otherwise affect the implementation or operation of
the proposal. For instance, in USA Technologies, Inc. (March 27, 2013), the proposal asked the
company’s board of directors to adopt a policy requiring that the chairman of the board be an
“independent director who has not served as an executive officer of the [cJompany.” The company
argued that its by-laws required that “[t]he chairman of the board shall be the chief executive
officer of the corporation” and that the proposal therefore was vague because it did “not request
the [bJoard to make any modification or amendment to ... the [clompany’s by-laws or even refer
to the resulting direct conflict between the [p]roposal and the by-laws.” The Staff concurred that
the proposal could be excluded under Rule 14a-8(i)(3), noting that, “in applying this particular
proposal to [the company], neither shareholders nor the company would be able to determine with
any reasonable certainty exactly what actions or measures the proposal requires.” Similarly, in
Bank of America Corporation (March 12, 2013), the proposal requested for the formation of a
committee to explore “extraordinary transactions that could enhance stockholder value, including
but not limited to an extraordinary transaction resulting in the separation of one or more of [the
company’s] businesses.” The company successfully argued that the proposal used “ambiguous and
inconsistent language” providing for “alternative interpretations,” but that it failed “to provide any
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guidance as to how the ambiguities should be resolved.” In particular, the company noted that the
proponent’s definition of an extraordinary transaction as one “for which stockholder approval is
required under applicable law or stock exchange listing standard” was inconsistent with examples
of so-called extraordinary transactions throughout the proposal and the supporting statement. In
light of this inconsistent language, the Staff concurred that the company could exclude the proposal
under Rule 14a-8(i)(3) as vague and indefinite.

In General Electric Company (January 15, 2014), the proposal that General Electric
received was also from John Chevedden and Kenneth Steiner and was substantially similar to the
Proposal submitted to Dow with one important difference. General Electric’s proposal requested
its board of directors “to permit written consent by shareholders... includ[ing] shareholder ability
to initiate any topic for written consent consistent with applicable law” (emphasis added). General
Electric argued that such statements were inconsistent because implementing a right for
stockholders to act through the written consent process, as opposed to solely at a stockholders’
meeting, would not entitle stockholders to “initiate any topic ... consistent with applicable law.”
Specifically, General Electric noted that “[iJmplementing written consent, even written consent
with no procedural restrictions and no carved-out actions where shareowners could act through a
vote at a meeting but not through written consent, would not impact the substantive matters upon
which shareowners are and are not entitled to act.” As an example, General Electric explained that
“while the New York Business Corporation Law provides that shareowners may be authorized to
set the number of directors constituting the board, [its] Certificate of Incorporation and By-Laws
does not permit shareowners to set the size of the board at less than ten members.” To change such
restriction would require an amendment to General Electric’s Certificate of Incorporation and By-
Laws with the requisite number of votes necessary and “[this process] will not change even if [the
company] implemented written consent without restrictions.” In response to General Electric’s
letter to exclude such proposal, the proponent argued that the proposal is not inherently vague or
indefinite because “the proposal does not ask for a shareholder right to act by written consent in
order to take action not permitted by the Certificate of Incorporation or By-Laws” and particularly
emphasized that the proposal requests for shareholder ability to initiate any topic for written
consent “consistent with applicable law.” The Staff was unable to concur with the view that
General Electric may exclude the proposal under Rule 14a-8(i)(3) for being inherently vague or
indefinite.

As with the Staff precedent cited above and in notable contrast to the proposal in General
Electric Company, Dow’s Proposal does not include language requesting shareholder ability to act
by written consent consistent with applicable law. Specifically, the Proposal does not include the
following sentence: This written consent is to be consistent with giving shareholders the fullest
power to act by written consent in accordance with applicable law. The Proposal also does not
include the italicized portion in the following sentence: This includes shareholder ability to initiate
any appropriate topic for written consent consistent with applicable law. Such language was the
central basis upon which the Proponent argued in General Electric Company that its proposal
should not be excluded under Rule 14a-8(i)(3) for being inherently vague or indefinite. The current
Proposal, as it is written on its face, would directly conflict or create inconsistencies with certain
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provisions of Dow’s Amended and Restated Certificate of Incorporation (the “Certificate of
Incorporation”), its Amended and Restated Bylaws (the “Bylaws”) and/or the Delaware General
Corporation Law (“DGCL"), the applicable state law for Dow as a Delaware corporation.

Similar to USA Technologies, Inc. and Bank of America Corporation, the Proposal not only
uses inconsistent language that directly conflicts with applicable law or creates inconsistencies that
would result in alternative interpretations as to which actions were to be taken, but also fails to
provide any guidance as to how such conflicts or inconsistencies should be resolved. These
statements in the Proposal are inconsistent because implementing a right for stockholders to act
through the written consent process, as opposed to solely at a stockholders” meeting, would not
entitle stockholders to “initiate any appropriate topic” without directly running afoul of Dow’s
Certificate of Incorporation or Bylaws unless actions are taken to amend such conflicting
provisions. Any stockholder action by written consent that conflicts with a provision in Dow’s
Certificate of Incorporation would require the Company to seek and obtain stockholder approval
to amend its Certificate of Incorporation in the next annual meeting or a special meeting of
stockholders in the manner prescribed by the DGCL. Similarly, any stockholder action by written
consent that conflicts with Dow’s Bylaws could only be implemented after an amendment of such
provision after receiving the affirmative vote of the holders of a majority of all of the shares of
capital stock of Dow then entitled to vote generally in the election of directors. However, the
Proposal neither acknowledges the need for such amendments nor provides any guidance as to
how such conflicts or inconsistencies should be resolved. In contrast to General Electric Company
in which the proposal had a defined or ascertainable scope under which such Proposal should be
applied, such as the limitation provided by the phrase “consistent with applicable law,” the current
Proposal does not have any such limitation. If the Board were to implement the Proposal as it is
written on its face, it may result in permitting shareholders to act by written consent to take actions
that are not permitted under Dow’s Certificate of Incorporation or Bylaws and could have very
different consequences than shareholders envisioned by approving it.

For instance, under the DGCL, the number of a company’s directors is to be set “by, or in
the manner provided in, the bylaws” unless the certificate of incorporation provides otherwise. See
DGCL 8§ 141(b). As permitted by the DGCL, Dow’s Certificate of Incorporation and Bylaws
restrict such right to the Board,® and this process would not change even if the Company
implemented the Proposal by taking the steps necessary to authorize action by written consent. To
allow the stockholders to set the size of the Board would require the Company to seek and obtain
stockholder approval to amend its Certificate of Incorporation and Bylaws. The stockholders
would not be able to initiate a change in the size of the Board by written consent, notwithstanding

! Section 5.2 of Dow’s Certificate of Incorporation states, in part:
The number of directors constituting the entire Board of Directors shall be fixed from time to time
exclusively by a vote of a majority of the entire Board of Directors in the manner provided in the Bylaws.

Section 3.1 of Dow’s Bylaw states, in part:
The business and affairs of the Company shall be managed by or under the direction of its Board. The
number of Directors constituting the entire Board shall be not less than six nor more than twenty-one, as
fixed from time to time exclusively by a resolution of majority of the entire Board.
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the assertion in the Proposal that its implementation will provide stockholders the ability to initiate
any appropriate topic for written consent.

Likewise, the DGCL permits certain types of mergers, such as a merger with a single direct
or indirect wholly-owned subsidiary, without requiring the approval of stockholders, unless the
company’s certificate of incorporation provides otherwise. See DGCL § 251(g). As permitted by
the DGCL, Dow’s Certificate of Incorporation does not grant stockholders such a right. Thus, the
right to act by written consent would not authorize stockholders to act on such mergers by written
consent without a corresponding amendment of the Certificate of Incorporation, yet the Proposal
does not acknowledge this fact.

These examples demonstrate that implementing the Proposal to permit written consent by
shareholders, including shareholder ability to “initiate any appropriate topic” for written consent,
would result in direct conflict or inconsistencies with applicable provisions of Dow’s Certificate
of Incorporation and Bylaws, and is therefore inherently vague and misleading. In order to resolve
such conflicts or inconsistencies, Dow would need to amend its Certificate of Incorporation and
Bylaws, which the Proposal neither acknowledges nor requests to do. Further, the Proposal fails
to provide any guidance as to how such conflicts or inconsistencies should be resolved and lacks
any defined or ascertainable scope under which such Proposal should be applied, such as the
limitation provided by the phrase “consistent with applicable law” in General Electric Company.
If the Board were to implement the Proposal as it is written on its face, it may result in permitting
shareholders to act by written consent to take actions that are not permitted under Dow’s Certificate
of Incorporation or Bylaws and could have very different consequences than shareholders
envisioned by approving it. As a result, in applying this particular Proposal to Dow, the effect of
the Proposal’s statement to “include shareholder ability to initiate any appropriate topic for written
consent” directly conflicts and creates inconsistencies with Dow’s Certificate of Incorporation and
Bylaws without providing any guidance as to how such ambiguities should be resolved. If the
Proposal were to be included in the 2021 Proxy Materials, Dow’s stockholders voting on the
Proposal would not have any reasonable certainty as to the actions or measures upon which they
would be voting.

Accordingly, the Company believes that it may exclude the Proposal in its entirety from
the 2021 Proxy Materials under Rule 14a-8(i)(3) because the Proposal is impermissibly vague and
indefinite such that it is inherently misleading in violation of Rule 14a-9, which prohibits
materially false or misleading statements in proxy soliciting materials and therefore contrary to the
Commission’s proxy rules.
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CONCLUSION

Based upon the foregoing analysis, we respectfully request that the Staff concur with the
Company’s view and confirm that the Staff will not recommend enforcement action to the
Commission if the Company excludes the Proposal from its 2021 Proxy Materials. If the Staff does
not concur with the Company’s position, we would appreciate an opportunity to confer with the
Staff concerning these matters prior to the issuance of its response. We would be happy to provide
you with any additional information and answer any questions that you may have regarding this
subject. Correspondence regarding this letter should be sent to Richard B. Alsop at (212) 848-7333
or Richard.Alsop@Shearman.com. Please let us know if we can be of any further assistance in
this matter.

Respectfully yours,

ohtand ﬂ/«?/a
Richard B. Alsop

Attachments

CC: John Chevedden
Amy E. Wilson, Dow Inc.
Jonathan P. Wendt, Dow Inc.
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[DOW: Rule 14a-8 Proposal, October 28, 2020]
[This line and any line above it — Not for publication.]
Proposal 4 — Shareholder Right to Act by Written Consent
Shareholders request that our board of directors take such steps as may be necessary to permit written
consent by shareholders entitled to cast the minimum number of votes that would be necessary to
authorize the action at a meeting at which all shareholders entitled to vote thereon were present and
voting. This includes shareholder ability to initiate any appropriate topic for written consent.

This proposal topic won 95%-support at a Dover Corporation shareholder meeting and 88%-support at an
AT&T shareholder meeting.

Taking action by written consent in place of a meeting is a means shareholders can use to raise important
matters outside the normal annual meeting cycle like the election of a new director. Candidates for
replacement could include Samuel Allen, Ajay Banga, Jacqueline Barton and Richard Davis each of who
received more than 42 million negative votes at the 2020 annual meeting. And Chairman Jeff Fettig
received more than 61 million negative votes.

A shareholder right to act by written consent affords Dow management strong protection. Due to the low
shareholder participation in annual meeting elections any action taken by written consent would still need
more than 70% supermajority approval from the shares that normally cast ballots at the annual meeting to
equal a majority from the Dow shares outstanding.

And since the publication of the 2020 Dow annual meeting proxy written consent has become more
important due to the near extinction of in-person shareholder meetings. And in any event it takes 35% of
the shares that normally vote at the Dow annual meeting to call for a special meeting. And the percentage
of shares needed to call a special meeting is imbedded in the Certificate of incorporation which
intentionally makes it more difficult to change it to a more reasonable percentage.

With the near universal use of tightly controlled online annual shareholder meetings, which can be only
10-minutes of routine formalities, shareholders are severely restricted in engaging with management and
making their views known because all challenging questions and comments directed to management can
be screened out. And management is free to have insiders opine in lockstep support of management.

For instance Goodyear management hit the mute button right in the middle of a formal shareholder
proposal presentation at its 2020 shareholder meeting to bar constructive criticism.

Plus AT&T management would not even allow the proponents of shareholder proposals to read their
proposals by telephone at the 2020 AT&T online annual meeting during the pandemic.

Please see:

AT&T investors denied a dial-in as annual meeting goes online
https://whbl.com/2020/04/17/att-investors-denied-a-dial-in-as-annual-meeting-goes-online/1007928/
Imagine the control a management like AT&T could have over an online special shareholder meeting.

Now more than ever shareholders need to have the option to take action outside of a shareholder meeting
since tightly controlled online shareholder meetings are a shareholder engagement wasteland.

Please vote yes:
Shareholder Right to Act by Written Consent — Proposal 4
[The line above — Is for publication. Please assign the correct proposal number in the 2 places.]



Notes:
This proposal is believed to conform with Staff Legal Bulletin No. 14B (CF), September 15,
2004 including (emphasis added):

Accordingly, going forward, we believe that it would not be appropriate for companies to
exclude supporting statement language and/or an entire proposal in reliance on rule
14a-8(1)(3) in the following circumstances:

« the company objects to factual assertions because they are not supported;

« the company objects to factual assertions that, while not materially false or misleading,
may be disputed or countered;

- the company objects to factual assertions because those assertions may be
interpreted by shareholders in 2 manner that is unfavorable to the company, its
directors, or its officers; and/or

» the company objects to statements because they represent the opinion of the
shareholder proponent or a referenced source, but the statements are not identified
specifically as such.

We believe that it is appropriate under rule 14a-8 for companies to address these
objections in their statements of opposition.

See also: Sun Microsystems, Inc. (July 21, 2005).

The stock supporting this proposal will be held until after the annual meeting and the proposal
will be presented at the annual meeting. Please acknowledge this proposal promptly by email

Ekk
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November 10, 2020

Mr. John Chevedden

*EE

Subject: Stockholder Proposal — Shareholder Right to Act by Written Consent
Dear Mr. Chevedden:

We received the stockholder proposal dated October 14, 2020 (the “Proposal”) that was
purportedly submitted on behalf of Mr. Kenneth Steiner (the “Proponent”) to Dow Inc. (“Dow” or
the “Company”) on October 28, 2020.

The Proposal contains certain procedural deficiencies, which Securities and Exchange
Commission (“SEC”) regulations require us to bring to your attention.

Proof of Ownership

Rule 14a-8(b)(1) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”),
requires that in order to be eligible to submit a proposal for inclusion in Dow’s proxy statement
for its annual meeting of stockholders, the Proponent must, among other things, have continuously
held at least $2,000 in market value, or 1%, of Dow’s common stock for at least one year prior to
the date the Proponent submits the proposal, and must continue to hold such common stock
through the date of the Dow annual meeting. Our stock records indicate that the Proponent is not
currently the registered holder of any shares of Dow’s common stock and has not provided proof
of ownership of Dow’s common stock.

Accordingly, Rule 14a-8(b) requires that a proponent of a proposal prove eligibility as a beneficial
stockholder of the company that is the subject of the proposal by submitting either:

® a written statement from the “record” holder of the shares (usually a bank or broker)
verifying that, at the time the proponent submitted the Proposal, the proponent had
continuously held at least $2,000 in market value, or 1%, of Dow’s common stock for at
least the one-year period prior to and including the date the Proposal was submitted, and
that the proponent intend to continue to hold such common stock through the date of the
Dow annual meeting; or

e acopy of a filed Schedule 13D, Schedule 13G, Form 3, Form 4, Form 5, or amendments
to those documents or updated forms, reflecting the proponent’s ownership of shares as
of or before the date on which the one-year eligibility period begins, the proponent’s

Global Dow Center | 2211 H.H. Dow Way | Midland, Mi 48674 USA
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written statement that it has continuously held the required number of shares for the one-
year period as of the date of the statement and the proponent’s written statement that the
proponent intends to continue ownership of the shares through the date of the Dow annual
meeting,

Your letter did not include the sufficient proof of the Proponent’s ownership of Dow’s common
stock. By this letter, I am requesting that you provide to us acceptable documentation that the
Proponent has held the required value or number of shares to submit a proposal continuously for
at least the one-year period preceding and including the October 28, 2020 date the proposal was
submitted.

To help stockholders comply with the requirements when submitting proof of ownership to
companies, the SEC’s Division of Corporation Finance (the “Division”) published Staff Legal
Bulletin No. 14F (“SLB 14F”), dated October 18, 2011, and Staff Legal Bulletin No. 14G (“SLB
14G™), dated October 16, 2012, a copy of both of which are attached for your reference. SLB 14F
and SLB 14G provide that for securities held through The Depository Trust Company (“DTC”),
only DTC participants should be viewed as “record” holders of securities that are deposited at
DTC. The Proponent can confirm whether its bank or broker is a DTC participant by checking
DTC’s participant list, which is currently available on the Internet at: Attps./\www.dtce.com/client-
center/dtc-directories.

If the Proponent holds shares through a bank or broker that is not a DTC participant, it will need
to obtain proof of ownership from the DTC participant through which the bank or broker holds the
shares, or an affiliate of such DTC participant. The Proponent should be able to find the name of
the DTC participant by asking its bank or broker. Ifthe DTC participant that holds the Proponent’s
shares knows the holdings of its bank or broker, but does not know the Proponent’s holdings, the
Proponent may satisfy the proof of ownership requirements by submitting two proof of ownership
statements — one from the Proponent’s bank or broker confirming its ownership and the other
from the DTC participant confirming the bank’s or broker’s ownership. Please review SLB 14F
carefully before submitting proof of ownership to ensure that it is compliant.

Copies of Rule 14a-8, which applies to stockholder proposals submitted for inclusion in proxy
statements, and SLB 14F and SLB 14G, which applies to stockholders’ compliance with
requirements when submitting proof of ownership to companies, are enclosed for your reference.

Identification of the Specific Proposal to be Submitted

Separately, your correspondence did not include sufficient documentation demonstrating that you
had the legal authority to submit the Proposal on behalf of the Proponent as of the date the Proposal
was submitted (October 28, 2020). In Staff Legal Bulletin No. 141 (Nov. 1, 2017) (“SLB 141”), a
copy of which is attached for your reference, the Division noted that proposals submitted by proxy,
such as the Proposal, may present challenges and concerns, including “that shareholders may not
know that proposals are being submitted on their behalf.”
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Accordingly, in evaluating whether there is a basis to exclude a proposal under the eligibility
requirements of Rule 14a-8(b) of the Exchange Act, as addressed below, SLB 141 states that in
general the Division would expect any shareholder who submits a proposal by proxy to provide
documentation to:

identify the shareholder-proponent and the person or entity selected as proxy;
o identify the company to which the proposal is directed;

e identify the annual or special meeting for which the proposal is submitted;

» identify the specific proposal to be submitted; and

* besigned and dated by the shareholder.

The documentation that you provided with the Proposal raises the concemns referred to in SLB 141.
Specifically, the documentation from the Proponent purporting to authorize you to act on the
Proponent’s behalf does not identify the Proposal as the specific proposal to be submitted.

To remedy this defect, the Proponent should provide documentation that confirms that, as of the
date you submitted the Proposal, the Proponent had instructed or authorized you to submit the
Proposal to the Company on the Proponent’s behalf. Such documentation should identify the
specific proposal authorized to be submitted and expressly identify the Company as the subject
company of the Proposal.

A copy of SLB 141, which applies to “proposals by proxy”, is enclosed for your reference.

In order to meet the eligibility requirements for submitting a stockholder proposal, the SEC rules
require that the documentation be postmarked or transmitted electronically to us no later than 14
calendar days from the date you receive this letter. Please address any response to me at
jonathan.wendt@dow.com or the mailing address provided above.

szﬁ

Jonathan P. Wendt
Assistant Secretary
Office of the Corporate Secretary

jonathan.wendt@dow.com
(989) 638-2343

*kk

cc: Kenneth Steiner,

Attachments



Division of Corporation Finance
Securities and Exchange Commission

Shareholder Proposals
Staff Legal Bulletin No. 14F {(CF)

Action: Publication of CF Staff Legal Bulletin
Date: October 18, 2011

Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934,

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin Is not a rule, regulation or statement of the Securities and
Exchange Commission (the “Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://www.sec.gov/forms/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin Is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

« Brokers and banks that constitute “record” holders under Rule 14a-
8(b)(2)(1) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8;

« Common errors shareholders can avoid when submitting proof of
ownership to companies;

« The submission of revised proposals;

« Procedures for withdrawing no-action requests regarding proposals
submitted by multiple proponents; and

« The Division’s new process for transmitting Rule 14a-8 no-action
responses by email.

You can find additional guidance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No, 14, SLB
No, 14A, SLB No. 148, SLB No. 14C, SLB No. 14D and SLB No, 14E.

B. The types of brokers and banks that constitute “record” holders
under Rule 14a-8(b)(2)(i) for purposes of verifying whether a
beneficial owner is eligible to submit a proposal under Rule 14a-8

1. Eligibility to submit a proposal under Rule 14a-8

U.S. Securities and Exchange Commissio



To be eligible to submit a shareholder proposal, a shareholder must have
continuously held at least $2,000 in market value, or 1%, of the company'’s
securities entitled to be voted on the proposal at the shareholder meeting
for at least one year as of the date the shareholder submits the propasal.
The shareholder must also continue to hold the required amount of
securities through the date of the meeting and must provide the company

with a written statement of intent to do so.l

The steps that a shareholder must take to verify his or her eligibility to
submit a propesal depend on how the shareholder owns the securities.
There are two types of security holders in the U.S.: registered owners and

beneficial owners.2 Registered owners have a direct relationship with the
issuer because their ownership of shares is listed on the records maintained
by the issuer or its transfer agent. If a shareholder is a registered owner,
the company can independently confirm that the shareholder’s holdings
satisfy Rule 14a-8(b)’s eligibility requirement.

The vast majority of investors in shares issued by U.S. companies, however,
are beneficial owners, which means that they hold their securities In book-
entry form through a securities intermediary, such as a broker or a bank.
Beneficial owners are sometimes referred to as “street name” holders. Rule
14a-8(b){2)(i) provides that a beneficial owner can provide proof of
ownership to support his or her eligibility to submit a proposal by
submitting a written statement “from the ‘record’ holder of [the] securities
(usually a broker or bank),” verifying that, at the time the proposal was
submitted, the shareholder held the required amount of securities

continuously for at least one year.2
2. The role of the Depository Trust Company

Most large U.S. brokers and banks deposit their customers’ securities with,
and hold those securities through, the Depository Trust Company ("DTC"), a
registered clearing agency acting as a securities depository. Such brokers

and banks are often referred to as “participants” in DTC.4 The names of
these DTC participants, however, do not appear as the registered owners of
the securities deposited with DTC on the list of shareholders maintained by
the company or, more typically, by its transfer agent. Rather, DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securities deposited with DTC by the DTC participants. A company
can request from DTC a "securities position listing” as of a specified date,
which Identifies the DTC participants having a position in the company's
securities and the number of securities held by each DTC participant on that

date.2

3. Brokers and banks that constitute “record” holders under Rule
14a-8(b)(2)(i) for purposes of verifying whether a beneficial
owner is eligible to submit a proposal under Rule 14a-8

In The Hain Celestial Group, Inc. (Oct. 1, 2008}, we took the position that
an introducing broker could be considered a “record” holder for purposes of
Rule 14a-8(b){(2)(i). An introducing broker is a broker that engages in sales
and other activities involving customer contact, such as opening customer
accounts and accepting customer orders, but is not permitted to maintain

custody of customer funds and securities.& Instead, an introducing broker
engages another broker, known as a “clearing broker,” to hold custody of
client funds and securities, to clear and execute customer trades, and to
handle other functions such as Issuing confirmations of customer trades and
customer account statements. Clearing brokers generally are DTC
participants; introducing brokers generally are not. As introducing brokers
generally are not DTC participants, and therefore typically do not appear on
DTC's securities position listing, Hain Celestial has required companies to



accept proof of ownership letters from brokers in cases where, unlike the
positions of registered owners and brokers and banks that are DTC
participants, the company Is unable to verify the positions against its own
or its transfer agent’s records or against DTC's securities position listing.

In light of questions we have received following two recent court cases

relating to proof of ownership under Rule 14a-8Z and in light of the
Commission’s discussion of registered and beneficial owners in the Proxy
Mechanics Concept Release, we have reconsidered our views as to what
types of brokers and banks should be considered “record” holders under
Rule 14a-8{b)(2)(l). Because of the transparency of DTC participants’
positions in a company's securities, we will take the view going forward
that, for Rule 14a-8(b)(2)(I) purposes, only DTC participants should be
viewed as “record” holders of securities that are deposited at DTC. As a
result, we will no longer follow Hain Celestial.

We believe that taking this approach as to who constitutes a “record” holder
for purposes of Rule 14a-8(b}(2)(i) will provide greater certainty to
beneficial owners and companies. We also note that this approach is
consistent with Exchange Act Rule 12g5-1 and a 1988 staff no-action letter

addressing that rule,8 under which brokers and banks that are DTC
participants are considered to be the record holders of securities on deposit
with DTC when calculating the number of record holders for purposes of
Sections 12(g) and 15(d) of the Exchange Act.

Companies have occasionally expressed the view that, because DTC's
nominee, Cede & Co., appears on the shareholder list as the sole registered
owner of securlties deposited with DTC by the DTC participants, only DTC or
Cede & Co. should be viewed as the “record” holder of the securities held
on deposit at DTC for purposes of Rule 14a-8(b)}(2)(i). We have never
interpreted the rule to require a shareholder to obtain a proof of ownership
letter from DTC or Cede & Co., and nothing in this guidance should be
construed as changing that view,

How can a shareholder determine whether his or her broker or bank is a
DTC participant?

Shareholders and companies can confirm whether a particular broker or
bank is a DTC participant by checking DTC's participant list, which is
currently available on the Internet at
http://www.dtcc.com/~/media/Files/Downloads/client-
center/DTC/alpha.ashx.

What if a shareholder’s broker or bank is not on DTC’s participant list?

The shareholder will need to obtain proof of ownership from the DTC
participant through which the securities are held. The shareholder
should be able to find out who this DTC participant is by asking the

shareholder’s broker or bank.2

If the DTC participant knows the shareholder's broker or bank’s
holdings, but does not know the shareholder’s holdings, a shareholder
could satisfy Rule 14a-8(b)(2)(i) by obtaining and submitting two proof
of ownership statements verifying that, at the time the proposal was
submitted, the required amount of securities were continuously held for
at least one year — one from the shareholder’s broker or bank
confirming the shareholder’s ownership, and the other from the DTC
participant confirming the broker or bank's ownership.

How will the staff process no-action requests that argue for exciusion on
the basis that the shareholder’s proof of ownership is not from a DTC




participant?

The staff will grant no-action relief te a company on the basis that the
shareholder’s proof of ownership is not from a DTC participant only if
the company’s notice of defect describes the required proof of
ownership in a manner that Is consistent with the guidance contained in
this bulietin. Under Rule 14a-8(f)(1), the shareholder will have an
opportunity to obtain the requisite proof of ownership after receiving the
notice of defect.

C. Common errors shareholders can avoid when submitting proof of
ownership to companies

In this section, we describe two common errors shareholders make when
submitting proof of ownership for purposes of Rule 14a-8(b)(2), and we
provide guidance on how to avoid these errors.

First, Rule 14a-8(b) requires a shareholder to provide proof of ownership
that he or she has “continuously held at least $2,000 in market value, or
1%, of the company's securities entitled to be voted on the proposal at the
meeting for at least one year by the date you submit the proposal”
(emphasis added).1@ We note that many proof of ownership letters do not
satisfy this requirement because they do not verify the shareholder’s
beneficial ownership for the entire one-year period preceding and Including
the date the proposal is submitted. In some cases, the letter speaks as of a
date before the date the proposal Is submitted, thereby leaving a gap
between the date of the verification and the date the proposal is submitted.
In other cases, the letter speaks as of a date after the date the proposal
was submitted but covers a period of only one year, thus failing to verify
the shareholder’s beneficial ownership over the required full one-year
period preceding the date of the proposal’s submission.

Second, many letters fail to confirm continuous ownership of the securities,
This can occur when a broker or bank submits a letter that confirms the
shareholder’'s beneficial ownership only as of a specified date but omits any
reference to continuous ownership for a one-year period.

We recognize that the requirements of Rule 14a-8(b) are highly prescriptive
and can cause inconvenience for shareholders when submitting proposals.
Although our administration of Rule 14a-8(b) is constrained by the terms of
the rule, we believe that shareholders can avoid the two errors highlighted
above by arranging to have their broker or bank provide the required
verification of ownership as of the date they plan to submit the proposal
using the following format:

“As of [date the proposal is submitted], [name of shareholder]
held, and has held continuously for at least one year, [number of

securities] shares of [company name] [class of securities]."2L

As discussed above, a shareholder may also need to provide a separate
written statement from the DTC participant through which the shareholder’s
securities are held if the shareholder’s broker or bank is not a DTC
participant.

D. The submission of revised proposals

On occasion, a shareholder will revise a proposal after submitting it to a
company. This section addresses questions we have received regarding
revisions to a proposal or supporting statement.



1. A shareholder submits a timely proposal. The shareholder then
submits a revised proposal before the company’s deadline for
receiving proposals. Must the company accept the revisions?

Yes. In this situation, we believe the revised proposal serves as a

replacement of the initial proposal. By submitting a revised proposal, the
shareholder has effectively withdrawn the initial proposal. Therefore, the
shareholder is not in violation of the one-proposal limitation in Rule 14a-

8(c).12 If the company intends to submit a no-action request, it must do so
with respect to the revised proposal.

We recognize that in Question and Answer E.2 of SLB No. 14, we Indicated
that if a shareholder makes revisions to a proposal before the company
submits its no-action request, the company can choose whether to accept
the revisions. However, this guidance has led some companies to believe
that, in cases where shareholders attempt to make changes to an initial
proposal, the company is free to Ignore such revisions even if the revised
proposal is submitted before the company’s deadline for receiving
shareholder proposals. We are revising our guidance on this issue to make

clear that a company may not lgnore a revised proposal in this situation.12

2. A shareholder submits a timely proposal. After the deadline for
receiving proposals, the shareholder submits a revised proposal.
Must the company accept the revisions?

No. If a shareholder submits revisions to a proposal after the deadline for
receiving proposals under Rule 14a-8(e), the company Is not required to
accept the revisions. However, If the company does not accept the
revisions, it must treat the revised proposal as a second proposal and
submit a notice stating its intention to exclude the revised proposal, as
required by Rule 14a-8(j). The company’s notice may cite Rule 14a-8(e) as
the reason for excluding the revised proposal. If the company does not
accept the revisions and intends to exclude the initial proposal, it would
also need to submit its reasons for excluding the initial proposal.

3. If a shareholder submits a revised proposal, as of which date
must the shareholder prove his or her share ownership?

A shareholder must prove ownership as of the date the origina!l proposal is

submitted. When the Commission has discussed revisions to proposals,l-‘-‘- it
has not suggested that a revision triggers a requirement to provide proof of
ownership a second time. As outlined In Rule 14a-8(b), proving ownership
includes providing a written statement that the shareholder intends to
continue to hold the securities through the date of the shareholder meeting.
Rule 14a-8(f)(2) provides that if the shareholder “fails in [his or her]
promise to hold the required number of securities through the date of the
meeting of shareholders, then the company will be permitted to exclude all
of [the same shareholder’'s] proposals from Its proxy materials for any
meeting held in the following two calendar years.” With these provisions in
mind, we do not interpret Rule 14a-8 as requiring additional proof of

ownership when a shareholder submits a revised proposal.i2

E. Procedures for withdrawing no-action requests for proposals
submitted by multiple proponents

We have previously addressed the requirements for withdrawing a Rule
14a-8 no-action request in SLB Nos, 14 and 14C. SLB No. 14 notes that a
company should include with a withdrawal letter documentation
demonstrating that a shareholder has withdrawn the proposal. In cases
where a proposal submitted by multiple shareholders is withdrawn, SLB No.
14C states that, if each shareholder has designated a lead individual to act



on its behalf and the company is able to demonstrate that the individual is
authorized to act on behalf of all of the proponents, the company need only
provide a letter from that lead indlvidual Indicating that the lead individual
is withdrawing the proposal on behalf of all of the proponents.

Because there is no relief granted by the staff in cases where a no-action
request is withdrawn following the withdrawal of the related proposal, we
recognize that the threshold for withdrawing a no-action reguest need not
be overly burdensome. Going forward, we will process a withdrawal request
if the company provides a letter from the lead filer that includes a
representation that the lead filer is authorized to withdraw the proposal on

behalf of each proponent identified in the company’s no-action request.1&

F. Use of email to transmit our Rule 14a-8 no-action responses to
companies and proponents

To date, the Divislon has transmitted coples of ocur Rule 14a-8 no-action
responses, including copies of the correspondence we have received in
connection with such reguests, by U.S. mail to companies and proponents.
We also post our response and the related correspondence to the
Commission’s website shortly after issuance of our response.

In order to accelerate delivery of staff responses to companies and
proponents, and to reduce our copying and postage costs, going forward,
we intend to transmit our Rule 14a-8 no-action responses by email to
companies and proponents. We therefore encourage both companies and
proponents to include email contact information in any correspondence to
each other and to us, We will use U.S. mail to transmit our no-action
response to any company or proponent for which we do not have email
contact information.

Given the availability of our responses and the related correspondence on
the Commission’s website and the requirement under Rule 14a-8 for
companlies and proponents to copy each other on correspondence
submitted to the Commission, we believe it Is unnecessary to transmit
copies of the related carrespondence along with our no-action response.
Therefore, we intend to transmit only our staff response and not the
correspondence we receive from the parties. We will continue to post to the
Commission’s website copies of this correspondence at the same time that
we post our staff no-action response.

1 See Rule 14a-8(b).

2 For an explanation of the types of share ownership in the U.S5., see
Concept Release on U.S. Proxy System, Release No. 34-62495 (July 14,
2010) [75 FR 42982] ("Proxy Mechanics Concept Release"”), at Section IL.A.
The term “beneficial owner” does not have a uniform meaning under the
federal securities laws, It has a different meaning in this bulletin as
compared to “beneficial owner” and “beneficial ownership” in Sections 13
and 16 of the Exchange Act. Our use of the term in this bulletin is not
Intended to suggest that registered owners are not beneficial owners for
purposes of those Exchange Act provisions. See Proposed Amendments to
Rule 14a-8 under the Securities Exchange Act of 1934 Relating to Proposals
by Security Holders, Release No. 34-12598 (July 7, 1976) [41 FR 29982],
at n.2 ("The term 'beneficial owner' when used in the context of the proxy
rules, and in light of the purposes of those rules, may be interpreted to
have a broader meaning than it would for certain other purpose[s] under
the federal securities laws, such as reporting pursuant to the Williams
Act.”).



2 If a shareholder has filed a Schedule 13D, Schedule 13G, Form 3, Form 4
or Form 5 reflecting ownership of the required amount of shares, the
shareholder may instead prove ownership by submitting a copy of such
filings and providing the additional information that is describad in Rule
14a-8(b){(2)(ii).

4 DTC holds the deposited securities in “fungible bulk,” meaning that there
are no specifically identifiable shares directly owned by the DTC
participants. Rather, each DTC participant holds a pro rata interest or
position in the aggregate number of shares of a particular issuer held at
DTC. Correspondingly, each customer of a DTC participant - such as an
individual investor — owns a pro rata Interest in the shares in which the DTC
participant has a pro rata interest. See Proxy Mechanics Concept Release,
at Section I1.B.2.a.

2 See Exchange Act Rule 17Ad-8.

€ See Net Capital Rule, Release No. 34-31511 (Nov. 24, 1992) [57 FR
56973] ("Net Capital Rule Release™), at Section II.C.

Z See KBR Inc. v. Chevedden, Civil Action No, H-11-0196, 2011 U.S. Dist.
LEXIS 36431, 2011 WL 1463611 (S.D. Tex. Apr. 4, 2011); Apache Corp. v.
Chevedden, 696 F. Supp, 2d 723 (S.D. Tex. 2010). In both cases, the court
concluded that a securities intermediary was not a record holder for
purposes of Rule 14a-8(b) because it did not appear on a list of the
company’s non-objecting beneficial owners or on any DTC securities
position listing, nor was the intermediary a DTC participant.

8 Techne Corp. (Sept. 20, 1988).

2 In addition, if the shareholder’s broker is an introducing broker, the
shareholder’s account statements should include the clearing broker's
identity and telephone number, See Net Capital Rule Release, at Section
II.C.(iii). The clearing broker will generally be a DTC participant.

10 For purposes of Rule 14a-8(b), the submisston date of a proposal will
generally precede the company’s receipt date of the proposal, absent the
use of electronic or other means of same-day delivery.

11 This format is acceptable for purposes of Rule 14a-8(b), but it is not
mandatory or exclusive.

12 As such, it Is not appropriate for a company to send a notice of defect for
multiple proposals under Rule 14a-8(c) upon receiving a revised proposal.

13 This position will apply to all proposals submitted after an initial proposal
but before the company’s deadline for receiving proposals, regardiess of
whether they are explicitly labeled as “revisions” to an initial proposal,
unless the shareholder affirmatively indicates an intent to submit a second,
additional proposal for inclusion in the company’s proxy materials. In that
case, the company must send the shareholder a notice of defect pursuant
to Rule 14a-8(f}(1) if it intends to exclude either proposal from its proxy
materials in reliance on Rule 14a-8(c). In light of this guidance, with
respect to proposals or revisions recelved before a company’s deadline for
submission, we will no longer follow Layne Christensen Co. (Mar, 21, 2011)
and other prior staff no-action letters in which we took the view that a
proposal would violate the Rule 14a-8(c) one-proposal limitation if such
proposal is submitted to a company after the company has either submitted
a Rule 14a-8 no-action request to exclude an earlier proposal submitted by



the same proponent or notified the proponent that the earlier proposal was
excludable under the rule.

14 gee, e.g., Adoption of Amendments Relating to Proposals by Security
Holders, Release No. 34-12999 (Nov, 22, 1976) [41 FR 52994],

13 Because the relevant date for proving ownership under Rule 14a-8(b) Is
the date the proposal Is submitted, a proponent who does not adequately
prove ownership in connection with a proposal Is not permitted to submit
another proposal for the same meeting on a later date.

18 Nothing in this staff position has any effect on the status of any
shareholder proposal that is not withdrawn by the proponent or its
authorized representative.
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Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-B under the Securities Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the “Division”). This
bulletin Is not a rule, regulation or statement of the Securities and
Exchange Commission (the “"Commission”). Further, the Commission has
neither approved nor disapproved its content.

Contacts: For further information, please contact the Division's Office of
Chief Counsel by calling (202) 551-3500 or by submitting a web-based
request form at https://www.sec.gov/forms/corp_fin_interpretive.

A. The purpose of this bulletin

This bulletin is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8.
Specifically, this bulletin contains information regarding:

» the parties that can provide proof of ownership under Rule 14a-8(b)
(2){i) for purposes of verifying whether a beneficial owner Is eligible
to submit a proposal under Rule 14a-8;

« the manner in which combanies should notify proponents of a failure
to provide proof of ownership for the one-year period required under
] Rule 14a-8(b)(1); and

« the use of website references in proposals and supporting
statements.

You can find additional guldance regarding Rule 14a-8 in the following
bulletins that are available on the Commission’s website: SLB No, 14, SLB
No. 14A, SLB No. 148, SLB No, 14C, SLB No. 14D, SLB No. 14€ and SLB
No. 14F.

B. Parties that can provide proof of ownership under Rule 14a-8(b)
(2)(i) for purposes of verifying whether a beneficial owner is
eligible to submit a proposal under Rule 14a-8

1. Sufficiency of proof of ownership letters provided by
affiliates of DTC participants for purposes of Rule 14a-8(b)(2)

(i)



To be eligible to submit a proposal under Rule 14a-8, a shareholder must,
among other things, provide documentation evidencing that the
shareholder has continuously held at least $2,000 in market value, or 1%,
of the company’s securities entitled to be voted on the proposal at the
shareholder meeting for at least one year as of the date the shareholder
submits the proposal. If the shareholder Is a beneficial owner of the
securities, which means that the securities are held in book-entry form
through a securities intermediary, Rule 14a-8(b){2)(i) provides that this
documentation can be in the form of a “written statement from the ‘record’
holder of your securities (usually a broker or bank)...."

In SLB No. 14F, the Division described its view that only securities
intermediaries that are participants in the Depository Trust Company
("DTC™ should be viewed as "record” holders of securities that are
deposited at DTC for purposes of Rule 14a-8(b){2)(i). Therefore, a
beneficial owner must obtain a proof of ownership letter from the DTC
participant through which its securlties are held at DTC in order to satisfy
the proof of ownership requirements in Rule 14a-8.

During the most recent proxy season, some companies questioned the
sufficiency of proof of ownership letters from entities that were not

themselves DTC participants, but were affillates of DTC participants.l By
virtue of the affiliate relationship, we believe that a securities intermediary
holding shares through its affiliated DTC participant should be In a position
to verify its customers’ ownership of securities. Accordingly, we are of the
view that, for purposes of Rule 14a-8(b)(2)(i), a proof of ownership letter
from an affiliate of a DTC participant satisfies the requirement to provide a
proof of ownership letter from a DTC participant.

2. Adequacy of proof of ownership letters from securities
intermediaries that are not brokers or banks

We understand that there are circumstances in which securities
intermediaries that are not brokers or banks maintain securities accounts in
the ordinary course of thelr business. A shareholder who holds securities
through a securities intermediary that is not a broker or bank can satisfy
Rule 14a-8's documentation requirement by submitting a proof of

ownership letter from that securities intermediary.2 If the securities
intermediary is not a DTC participant or an affiliate of a DTC participant,
then the shareholder will also need to obtain a proof of ownership letter
from the DTC participant or an affiliate of a DTC participant that can verify
the holdings of the securities intermediary.

C. Manner in which companies should notify proponents of a failure
to provide proof of ownership for the one-year period required
under Rule 14a-8(b)(1)

As discussed in Section C of SLB No. 14F, a common error in proof of
ownership letters Is that they do not verify a proponent’s beneficial
ownership for the entire one-year period preceding and including the date
the proposal was submitted, as required by Rule 14a-8(b)(1). In some
cases, the letier speaks as of a date before the date the proposal was
submitted, thereby leaving a gap between the date of verification and the
date the proposal was submitted. In other cases, the letter speaks as of a
date after the date the proposal was submitted but covers a period of only
one year, thus failing to verify the proponent’s beneficial ownership over the
required full one-year pericd preceding the date of the proposal’s
submission.

Under Rule 14a-8(f}, if a proponent fails to follow one of the eligibility or
procedural requirements of the rule, a company may exclude the proposal
only if it notifies the proponent of the defect and the proponent fails to



correct it. In SLB No., 14 and SLB No. 14B, we explained that companies
should provide adequate detail about what a proponent must do to remedy
all eligibility or procedural defects.

We are concerned that companies’ notices of defect are not adequately
describing the defects or explaining what a proponent must do to remedy
defects in proof of ownership letters. For example, some compantes’ notices
of defect make no mention of the gap in the period of ownership covered by
the proponent’s proof of ownership letter or other specific deficiencies that
the company has identified. We do not believe that such notices of defect
serve the purpose of Rule 14a-8(f).

Accordingly, going forward, we will not concur In the exclusion of a proposal
under Rules 14a-8(b) and 14a-8(f) on the basis that a proponent’s proof of
ownership does not cover the one-year period preceding and including the
date the proposal is submitted unless the company provides a notice of
defect that identifies the specific date on which the proposal was submitted
and explains that the proponent must obtain a new proof of ownership
letter verifying continuous ownership of the requisite amount of securities
for the one-year period preceding and including such date to cure the
defect. We view the proposal’s date of submission as the date the proposal
is postmarked or transmitted electronically. Identifying in the notice of
defect the specific date on which the proposal was submitted will help a
proponent better understand how to remedy the defects described above
and will be particularly helpful in those instances in which it rnay be difficult
for a proponent to determine the date of submission, such as when the
proposal Is not postmarked on the same day it is placed in the mall. In
addition, companies should include copies of the postmark or evidence of
electronic transmission with their no-action requests.

D. Use of website addresses in proposals and supporting
statements

Recently, a number of proponents have included in their proposals or in
their supporting statements the addresses to websites that provide more
information about their proposals. In some cases, companies have sought
to exclude either the website address or the entire proposal due to the
reference to the website address.

In SLB No. 14, we explained that a reference to a website address In a
proposal does not raise the concerns addressed by the 500-word limitation
in Rule 14a-8(d). We continue to be of this view and, accordingly, we will
continue to count a website address as one word for purposes of Rule 14a-
8(d). To the extent that the company seeks the exclusion of a website
reference in a proposal, but not the proposal itself, we will continue to
follow the guidance stated in SLB No. 14, which provides that references to
webslte addresses in proposals or supporting statements could be subject
to exclusion under Rule 14a-8(1)(3) if the information contained on the
website is materially false or misleading, irrelevant to the subject matter of
the proposal or otherwise in contravention of the proxy rules, including Rule

14a-9.2

In light of the growing interest in including references to website addresses
in proposals and supporting statements, we are providing additional
guidance on the appropriate use of webslte addresses in proposals and

supporting statements.2

1. References to website addresses in a proposal or supporting
statement and Rule 14a-8(i)(3)

References to websites in a proposal or supporting statement may raise
concerns under Rule 14a-8(i){(3). In SLB No. 14B, we stated that the



exclusion of a proposal under Rule 14a-8(i)(3) as vague and indefinite may
be appropriate if neither the shareholders voting on the proposal, nor the
company in implementing the proposal (if adopted), would be able to
determine with any reasonable certainty exactly what actions or measures
the proposal requires. In evaluating whether a proposal may be excluded
on this basis, we consider only the information contained in the proposal
and supporting statement and determine whether, based on that
information, shareholders and the company can determine what actions the
proposal seeks.

If a proposal or supporting statement refers to a website that provides
information necessary for shareholders and the company to understand
with reasonable certainty exactly what actions or measures the proposal
requires, and such information is not also contained in the proposal or in
the supporting statement, then we believe the proposal would raise
concerns under Rule 14a-9 and would be subject to exclusion under Rule
14a-8(i)(3) as vague and indefinite. By contrast, if shareholders and the
company can understand with reasonable certainty exactly what actions or
measures the proposal requires without reviewing the information provided
on the website, then we believe that the proposal would not be subject to
exclusion under Rule 14a-8(1)(3) on the basis of the reference to the
website address. In this case, the infarmation on the website only
supplements the information contained In the proposal and in the
supporting statement.

2. Providing the company with the materials that will be
published on the referenced website

We recognize that if a proposal references a website that is not operational
at the time the proposal is submitted, it will be impossible for a company or
the staff to evaluate whether the website reference may be excluded. In
our view, a reference to a non-operational website in a proposal or
supporting statement could be excluded under Rule 14a-8(i)(3) as
irrelevant to the subject matter of a proposal. We understand, however,
that 2 proponent may wish to include a reference to a website containing
information related to the proposal but wait to activate the website untlil it
becomes clear that the proposal will be included in the company’s proxy
materials. Therefore, we will not concur that a reference to a website may
be excluded as irrelevant under Rule 14a-8(i){3) on the basis that it is not
yet operational if the proponent, at the time the proposal is submitted,
provides the company with the materials that are intended for publication
on the website and a representation that the website will become
operational at, or prior to, the time the company files its definitive proxy
materials.

3. Potential issues that may arise if the content of a
referenced website changes after the proposal is submitted

To the extent the information on a website changes after submission of a
proposal and the company believes the revised information renders the
website reference excludable under Rule 14a-8, a company seeking our
concurrence that the website reference may be excluded must submit a
letter presenting its reasons for doing so. While Rule 14a-8(j) requires a
company to submit its reasons for exclusion with the Commission no later
than 80 calendar days before it files its definitive proxy materials, we may
concur that the changes to the referenced website constitute "good cause”
for the company to file its reasons for excluding the website reference after
the 80-day deadline and grant the company’s request that the 80-day
requirement be waived.




1 An entity is an “affiliate” of a DTC participant if such entity directly, or
indirectly through one or more intermediaries, controls or is controlled by,
or is under common control with, the DTC participant.

Z Rule 14a-8(b)(2)(i) Itself acknowledges that the record holder is “usually,”
but not always, a broker or bank.

4 Rule 14a-9 prohibits statements in proxy materials which, at the time and
in the light of the circumstances under which they are made, are false or
misleading with respect to any material fact, or which omit to state any
material fact necessary in order to make the statements not faise or
misleading.

4 A website that provides more information about a shareholder proposal
may constitute a proxy solicitation under the proxy rules. Accordingly, we

remind shareholders who elect to include website addresses in their
proposals to comply with all applicable rules regarding proxy solicitations.

http://www.sec.gov/interps/legal/cfsibl4g.htm
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§240.14a-8 Shareholder proposals.
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This section addresses when a company must include a shareholder's proposal in iis
proxy statement and identify the proposal in its form of proxy when the company holds an
annual or speclal meeting of shareholders. In summary, in order to hava your shareholder
proposal included on a caompany's proxy card, and included along with any supporting
statement in its proxy statement, you must be eligible and follow certain procedures. Uinder a
few specific circumstances, the company is permitted to exclude your proposal, but only after
submitling its reasons te the Commission, We structured this section in a question-and-
answer format so that it Is easler to understand. The references to “you" are to a shareholder
seeking to submit the proposal.

(a) Question 1: What is a proposal? A shareholder proposal is your recommendation or
requirement that the company and/or its board of directors fake action, which you intend to
present at a meeting of the company's shareholders. Your proposal should state as clearly as
possible the course of action that you belleve the company should follow. if your proposal is
placed on the company's proxy card, the company must also provide in the form of proxy
means for shareholders to specify by boxes a choice between approval or disapproval, or
abstention. Unless otherwise indicated, the word “proposal” as used In this section refers
both to your proposal, and to your corresponding statement in support of your proposal (if
any).

{b) Question 2: Who is eligible to submit a proposal, and how do | demonstirata (o the
company thal | am eligible? (1) In order to be eligible to submit a proposal, you must have
confinuously held at least $2,000 in market value, or 1%, of the company's securities entitled
to be voted on the proposal at the meeting for at least one year by the date you submit the
proposal. You must continue to hold those securities through the date of the meeting.

(2) If you are the registered holder of your securities, which means that your name
appears In the company's records as a shareholder, the company can verify your eligibility on
its own, although you will still have to provide the company with a written statement that you
intend to continue to hold the securities through the date of the meeting of shareholders.
However, if like many shareholders you are not a registered holder, the company likely doas
not know thal you are a shareholder, or how many shares you own. In this case, at the time
you submit your proposal, you must prove your eligibility to the company in one of two ways:

{i) The first way Is to submit lo the company a written statement from the “record” holder
of your securities (usually a broker or bank) verifying that, at the time you submitted your
proposal, you continuously held the securities for at least one year. You must alsc include
your own written statement that you intend to continue to hold the securities through the date
of the meeting of shareholders; or

(il) The second way to prove ewnership applies only if you have filed a Schedule 13D
{§240.13d-101), Schedule 13G (§240.13d-102), Form 3 (§249.103 of this chapter), Form 4
{§249.104 of this chapter) and/or Form 5 (§249.105 of this chapter), or amendments to those
documents or updated forms, reflecting your ownership of the shares as of or before the date
on which the one-yaar eligibllity period begins. if you have filed one of these documents with
the SEC, you may demonstrate your eligibility by submitting to the company:

(A) A copy of the schedule and/or form, and any subsequent amendments reporting a
change in your ownership level;

({B) Your written statement that you confinuously held the required number of shares for
the one-year period as of the date of the statement; and

(C) Your writlen statement that you intend to continue ownership of the shares through
the date of the company's annual or special meeting.

{c) Question 3. How many proposals may | submit? Each shareholder may submit no
more than one proposal to a company for 2 particular shareholders' meeting.

{d) Question 4. How long can my proposal be’? The proposal, including any
accompanying supporting statement, may not exceed 500 words.



{2) Question 5: What is the deadline for submitting a proposal? (1) If you are submitting
your proposal for the company's annual meeling, you can in most cases find the deadline in
last year's proxy statement. However, if the company did not hold an annual meeting last
year, or has changed the date of its meeting for this year more than 30 days from last year's
meeting, you can usually find the deadline In one of the company's quarterly reports on Form
10-Q (§249.308a of this chapter), or in shareholder reports of investment companies under
§270.30d-1 of this chapter of the Investment Company Act of 1940. In order to avoid
controversy, shareholders should submit their proposals by means, including electronic
means, that permit them to prove the date of delivery,

(2) The deadline is calculated in the following manner if the proposal is submitted for a
regularly scheduled annual meeting. The proposal must be received at the company's
principal executive offices not less than 120 calendar days before the date of the company's
proxy stalement released to sharsholders in connection with the previous year's annual
meeting. Howaver, if the company did not hold an annual meeting the previous year, or i the
date of this year's annual meeting has been changed by more than 30 days from the date of
the pravious year's meeting, then the deadline is a reasonable time before the company
begins to print and send ils proxy materials.

{3) If you are submitting your proposal for a meeting of shareholders other than a
regularly scheduled annual meeting, the deadline is a reasonable lime before the company
begins to print and send its proxy materials.

(f) Question & What if | fail {o follow one of the eligibility or procedural requirements
explained in answers to Questions 1 through 4 of this section? (1) The company may exclude
your proposal, but only after it has notified you of the problem, and you have failed
adequately to comect it. Within 14 calendar days of receiving your proposal, the company
must notify you in writing of any procedural or eligibility deficiencies, as well as of the fime
frame for your response. Your response musi be paosimarked, or transmitted elecironically, no
later than 14 days from the date you recelved the company's notification. A company need
not provide you such notice of a deficiency if the deficiency cannot be remedied, such as If
you fall to submit a proposal by the company's properly determined deadline. If the company
intends to exclude the proposal, it will later have to make a submission under §240.14a-8
and provide you with a copy under Question 10 below, §240.14a-8(j).

{2} If you fail in your promise fo hold the required number of securities through the date
of the meeting of shareholders, then the company will be permitted to exclude all of your
proposals from its proxy materals for any meeting held in the following two calendar years.

(g) Question 7: Who has the burden of persuading the Commission or its staff that my
proposal can be excluded? Except as otherwise noted, the burden is on the company to
demonsirate that it is entitled to exclude a proposal.

{h) Question 8. Must | appear personally at the shareholders' meeting to present the
propasal? (1) Either you, or your representative who Is qualified under state law to present
the proposal on your behalf, must attend the meeting to present the proposal. Whether you
attend the meeting yourself or send a qualified representative to the meeting in your place,
you should make sure that you, or your representative, follow the proper state law
pracedures for attending the meeting andfor presenting your proposal.

{(2) If the company holds its shareholder meeting in whole or in part via electronic media,
and the company permits you or your representative to present your proposal via such
media, then you may appear through electronic media rather than traveling to the meeting to
appear In person.

{(3) If you or your qualified representative fail to appear and present the proposal, without
good cause, the company will be parmitted fo exclude all of your proposals from its proxy
malerials for any meetings held in the following two calendar years.

{i) Question 9. If | have complied with the procedural requirements, on what aother bases
may a company rely to exclude my proposal? (1) Improper under state law; If the proposal is
not a proper subject for action by sharsholders under the laws of the jurisdiction of the
company's ocrganization;

NoTE To PARAGRAPH (i}{1): Depending on the subject matler, some propasals ara not
considered proper under stale law if they would be binding on the company if approved by
shareholders, In our experience, mast propasais that are cast as recommendations or requests that
the board of directors take specified action are praper under stata law, Accordingly, we will assume
that a proposal drafted as a recommendation or suggestion Is proper unless the company
demonstrates otherwiss.

{2) Viclation of law: If the proposal weuld, if implemented, cause the company to violate
any state, federal, or foreign law to which it is subject;

Nove To PARAGRAPH (I){2): We will not apply this basis for exclusion to permit exclusion of a
propesal on grounds that it would vialate forelgn taw if compliance with the foreign law would result in
a violation of any stata or federal law.

(3) Vialation of proxy rules: If the proposal or supporting statement Is contrary to any of
the Commission's proxy rules, including §240.14a-8, which prohibits materially false or
misleading statements in proxy soliciting materials;



(4) Personel grievance, speciel interast: If the proposal relates {o the redress of a
personal claim or grievance against the company or any other person, or I it is designed to
result In a benefit to you, or to further a personal interest, which is not shared by the other
shareholders at large;

(5) Refevance: If the proposal relates to operations which account for less than § percent
of the company’s total assets at the end of its most recent fiscal year, and for less than 5
percent of its net eamings and gross sales for its most recent fiscal year, and is not othenwise
significantly related to the company's business;

{6) Absence of power/authority: If the company would lack the power or authority to
implement the proposal;

{7) Managemant functions: If the proposal deals with a matier relating to the company's
ordinary business operations;

(8) Diractor elections: If the proposal:
(I} Would disqualify a nomineg who is standing for election;
(li) Would remoave a director from office before his or her term expired;

(ili} Questions the competence, business judgment, or character of one or more
nominees or direclors;

{iv) Seeks to include a speclfic individual in the company's proxy materials for election to
the board of directors; or

{v) Otherwise could affect the cutcome of the upcoming election of directors.

{9} Conflicts with company’s proposal: If the proposal directly conflicts with one of the
company's own proposals {o be submitted to shareholders at the same meeling;

NoTE To PARAGRAPH (i)(8): A company's submission to the Commissien under this section
should specify the points of conflict with the company's proposal.

{10) Substantially implemented: If the company has already substantially implemented
the proposal;

NOTE To PARAGRAPRH (i)(10): A company may exclude a shareholder proposal that would provide
an advisary vote or seek future advisory votes lo approve the compensation of executives as
disclosed pursuant to ltem 402 of Regulation S-K (§229.402 of this chapter) or any successor to ltem
402 {a "say-on-pay vote’) or thal refates to the frequency of say-on-pay voles, provided that in the
muost racant shareholder vole required by §240.14a-21(b) of this chapter a single year (/.e., one, twa,
or three years} received approval of a majority of volas cast on the matter and the company has
adopted a policy on the frequency of say-on-pay votes that Is consistent with the choice of the
malority of votes cast in the most recent shareholder vote required by §240.142a-21(b) of this chapler.

(11) Duplication: Il the proposal substantially duplicates another proposal previously
submitied to the company by another propanent that will be included in the company's proxy
materials for the same meeting;

{12) Resubmissions: If the proposal deals with substantially the same subject matter as
another proposal or proposals that has or have been previously included in the company's
proxy materials within the preceding 5 calendar years, a company may exclude it from iis
proxy materials for any meeting held within 3 calendar years of the last time It was included if
the proposal received:

(i} Less than 3% of the vote If proposed once within the preceding 5 calendar years;

(li} Less than 6% of the vote on its last submission to shareholders if proposed twice
previously within the preceding 5 calendar years; or

(lit) Less than 10% of the vole on its last submission lo shareholders if proposed three
times or more previously within the preceding 5 calendar years; and

{13) Specific amount of dividends. If the proposal relates to specific amounts of cash or
stock dividends.

{l) Question 10: What procedures must the company follow if it intends to exclude my
propasal? (1) if the company intends to exclude a proposal from its proxy materials, it must
file its reasons with the Commission no later than 80 calendar days before it files its definitive
proxy statement and form of proxy with the Commission. The company must simultaneously
provide you with a copy of its submission. The Commission staff may permit the company to
make its submisslon later than 80 days befare the company files Iits definitive praxy
statement and form of proxy, if the company demonstrates good cause for missing the
deadline,

{2) The company must file six paper coples of the following:

{i) The proposal;



(ii} An explanation of why the company believes that it may exclude the proposal, which
should, if possible, refer to the most recent applicable authority, such as prior Division lettars
issued under the rule; and

(ili) A supporting opinion of counsel when such reasons are based on matiers of state or
foreign law,

(k) Question 11: May | submit my own statement to the Commission responding to the
company's arguments?

Yes, you may submit a response, but it is not required. You should try to submit any
response to us, with a copy to the company, as soon as possible after the company makes
its submission. This way, the Commission staff will have time to consider fully your
submission before it issues ils response. You should submit six paper copies of your
response.

() Question 12: If the company includes my sharehaolder proposal in its proxy materials,
what information about me must it include along with the proposal itself?

{1} The company's proxy statement must include your name and address, as well as the
number of the company's voting securities that you hold. However, instead of providing that
information, the company may instead Include a statement that it will provide the information
to shareholders promptly upon receiving an aral or writien request.

{2) The company is not responsible for the contents of your proposal or supporting
slatement,

{m) Question 13: What can | do if the company Includes in its proxy statement reasons
why it believes shareholders should not vote in favor of my proposal, and | disagree with
some of ils statements?

{1) The company may elect to include in its proxy statement reasons why it beliaves
shareholders should vote against your proposal. The company is allowed to make arguments
reflecting its own point of view, Just as you may express your own point of view in your
proposal's supporting statement.

{2) However, if you believe that the company’s opposition to your proposal conlains
materially false or misleading statements that may violate our anti-fraud rule, §240.14a-8,
you should promptly send to the Commission staff and the company a lefier explalning the
reasons for your view, along with a copy of the company’s statements opposing your
proposal. To the axtent possibla, your letler should include specific factual information
demonstrating the inaccuracy of the company's claims. Time permitting. you may wish to try
to work out your differences with the company by yourself before contacting the Commission
staff,

{3) We require the company to send you a copy of its statemenis opposing your
proposal before it sends its proxy materials, so that you may bring to our attention any
materially false or misleading statements, under the following timeframes:

(i) If our no-action response requires that you make revisions o your proposal or
supporting statement as a condition to requiring the company to include it in its proxy
materials, then the company must provide you with a copy of its oppasition statements no
later than § calendar days after the company receives a copy of your revised proposal: or

{ii) In all other cases, the company musl provide you with a copy of its opposition
statements no later than 30 calendar days before its files definitive coples of its proxy
statement and form of proxy under §240.14a-6.

(63 FR 26118, May 28, 1988; 63 FR 50622, 50623, Sept. 22, 1998, as amended al 72 FR 4188, Jan.
289, 2007; 72 FR 70456, Dac. 11, 2007; 73 FR 877, Jan. 4, 2008; 76 FR 6045, Feb. 2, 2011; 76 FR
66782, Sepl. 18, 2010

Nead assistance?
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Summary: This staff legal bulletin provides information for companies and
shareholders regarding Rule 14a-8 under the Securities Exchange Act of
1934.

Supplementary Information: The statements in this bulletin represent
the views of the Division of Corporation Finance (the *Division”), This
bulletin is not a rule, regulation or statement of the Securities and
Exchange Commission (the “Commission”). Further, the Commission has
nelther approved nor disapproved its content.

Contacts: For further information, please contact the Division’s Office of
Chief Counsel by submitting 2 web-based request form at

bttps://www.sec.aov/forms/corp fin interpretive.
A. The purpose of this bulletin

This bulletin Is part of a continuing effort by the Division to provide
guidance on important issues arising under Exchange Act Rule 14a-8,
Specifically, this bulletin contains information about the Division’s views on:

« the scope and application of Rule 14a-8(i)(7);

« the scope and application of Rule 14a-8(i)(5);

» proposals submitted on behalf of shareholders; and

» the use of graphs and images consistent with Rule 14a-8(d).

You can find additional guidance about Rule 14a-8 in the following bulletins
that are available on the Commission’s website: SLB No, 14, SLB No, 14A,
SLB No, 14B, SLB No. 14C, SLB No. 14D, SLB No. 14E, SLB No. 14F, SLB
No. 14G and SLB No, 14H.

B. Rule 14a-8(i)(7)
1. Background

Rule 14a-8(i){7), the “ordinary business” exception, is one of the
substantive bases for exclusion of a shareholder proposal in Rule 14a-8. It
permits a company to exclude a proposal that "deals with a matter relating
to the company's ordinary business operations.” The purpose of the
exception is "to confine the resolution of ordinary business problems to
management and the board of directors, since it is impracticable for
shareholders to decide how to solve such problems at an annual
shareholders meeting."[1]



2. The Division’s application of Rule 14a-8(i)}(7)

The Commission has stated that the policy underlying the “ordinary
business” exception rests on two central considerations.[2] The first relates
to the proposal’s subject matter; the second, the degree to which the
proposal “micromanages” the company. Under the first consideration,
proposals that raise matters that are “so fundamental to management’s
ability to run a company on a day-to-day basis that they could not, as a
practical matter, be subject to direct shareholder oversight” may be
excluded, unless such a proposal focuses on policy issues that are
sufficiently significant because they transcend ordinary business and would
be appropriate for a shareholder vote.[3] Whether the significant policy
exception applies depends, in part, on the connection between the
significant policy issue and the company’s business operations.[4]

At issue in many Rule 14a-8(i)(7) no-action requests is whether a proposal
that addresses ordinary business matters nonetheless focuses on a policy
issue that is sufficiently significant. These determinations often raise
difficult judgment calls that the Division believes are in the first instance
matters that the board of directors is generally in a better position to
determine. A board of directors, acting as steward with fiduciary duties to a
company's shareholders, generally has significant duties of loyalty and care
in overseeing management and the strategic direction of the company. A
board acting In this capacity and with the knowledge of the company's
business and the implications for a particular proposal on that company’s
business is well situated to analyze, determine and explain whether a
particular Issue is sufficiently significant because the matter transcends
ordinary business and would be appropriate for a shareholder vote,

Accordingly, going forward, we would expect a company’s no-action request
to include a discussion that reflects the board’s analysis of the particular
policy issue raised and its significance. That explanation would be most
helpful if it detalled the specific processes employed by the board to ensure
that its conclusions are well-informed and well-reasoned. We believe that a
well-developed discussion of the board’s analysis of these matters will
greatly assist the staff with its review of no-action requests under Rule 14a-

8(1)(7).
C. Rule 14a-8(i)(5)
1. Background

Rule 14a-8(1)(5), the "economic relevance” exception, is one of the
substantive bases for exclusion of a shareholder proposal in Rule 14a-8. It
permits a company to exclude a proposal that “relates to operations which
account for less than 5 percent of the company’s total assets at the end of
its most recent fiscal year, and for less than 5 percent of its net earnings
and gross sales for its most recent fiscal year, and is not otherwise
significantly related to the company’s business.”

2. History of Rule 14a-8(i}(5)

Prior to adoption of the current version of the exclusion in Rule 14a-8(i)(5),
the rule permitted companies to omit any proposal that “deals with a
matter that is not significantly related to the issuer’s business.” In
proposing changes to that version of the rule in 1982, the Commission
noted that the staff's practice had been to agree with exclusion of proposals
that bore no economic relationship to a company’s business, but that
“where the proposal has reflected social or ethical issues, rather than
economic concerns, raised by the issuer’s business, and the Issuer conducts
any such business, no matter how small, the staff has not issued a no-
action letter with respect to the omission of the proposal.”[5] The



Commission stated that this interpretation of the rule may have “unduly
limit[ed] the exclusion,” and proposed adopting the economic tests that
appear in the rule today.[6] In adopting the rule, the Commission
characterized It as relating “to proposals concerning the functioning of the
economic business of an issuer and not to such matters as shareholders’
rights, e.g., cumulative voting."[7]

Shortly after the 1983 amendments, however, the District Court for the
District of Columbia in Lovenheim v. Iroquois Brands, Ltd., 618 F. Supp.
554 (D.D.C. 1985) preliminarily enjoined a company from excluding a
proposal regarding sales of a product line that represented only 0.05% of
assets, $79,000 in sales and a net loss of ($3,121), compared to the
company's total assets of $78 million, annual revenues of $141 million and
net earnings of $6 million, The court based its decision to grant the
injunction "In light of the ethical and social significance” of the proposal and
on “the fact that it implicates significant levels of sales.” Since that time,
the Division has interpreted Lovenheim in a manner that has significantly
narrowed the scope of Rule 14a-8(i}(5).

3. The Division’s application of Rule 14a-8(i)(5)

Over the years, the Division has only infrequently agreed with exclusion
under the “economic relevance” exception. Under its historical application,
the Division has not agreed with exclusion under Rule 14a-8(i)(5), even
where a proposal has related to operations that accounted for less than 5%
of total assets, net earnings and gross sales, where the company conducted
business, no matter how small, related to the issue raised in the proposal.
The Division’s analysis has not focused on a proposal’s significance to the
company’s business. As a result, the Division’s analysis has been similar to
its analysis prior to 1983, with which the Commission expressed concern.

That analysis simply considered whether a company conducted any amount
of business related to the issue in the proposal and whether that issue was
of broad social or ethical concern. We believe the Division's application of
Rule 14a-8(i)(5) has unduly limited the exclusion’s availability because it
has not fully considered the second prong of the rule as amended in 1982 -
the question of whether the proposal "deals with a matter that is not
significantly related to the issuer’s business” and is therefore excludable.
Accordingly, going forward, the Division’s analysis will focus, as the rule
directs, on a proposal’s significance to the company's business when it
otherwise relates to operations that account for less than 5% of total
assets, net earnings and gross sales. Under this framework, proposals that
raise issues of social or ethical significance may be included or excluded,
notwithstanding their importance in the abstract, based on the application
and analysis of each of the factors of Rule 14a-8(i){5) in determining the
proposal’s relevance to the company’s business.

Because the test only allows exclusion when the matter is not “otherwise
significantly related to the company,” we view the analysis as dependent
upon the particular circumstances of the company to which the proposal is
submitted. That is, a matter significant to one company may not be
significant to another. On the other hand, we would generally view
substantive governance matters to be significantly related to almost all
companies.

Where a proposal’s significance to a company’s business is not apparent on
its face, a proposal may be excludable uniess the proponent demonstrates
that it is “otherwise significantly related to the company’s business.”[8] For
example, the proponent can provide information demonstrating that the
proposal “may have a significant impact on other segments of the issuer’s
business or subject the issuer to significant contingent liabilities.”[9] The
proponent could continue to raise social or ethical issues in its arguments,



but it would need to tie those to a slgnificant effect on the company’s
business. The mere possibility of reputational or economic harm will not
preclude no-action relief. In evaluating significance, the staff will consider
the proposal in light of the “total mix” of information about the issuer.

As with the “ordinary business” exception in Rule 14a-8(i)(7), determining
whether a proposal is "otherwise significantly related to the company’s
business” can raise difficult judgment calls. Similarly, we believe that the
board of directors is generally in a better position to determine these
matters in the first instance. A board acting with the knowledge of the
company’s business and the implications for a particular proposal on that
company's business Is better situated than the staff to determine whether a
particular proposal is "otherwise significantly related to the company’s
business.” Accordingly, we would expect 2 company’s Rule 14a-8(i}(5) no-
action request to include a discussion that reflects the board’s analysis of
the proposal’s significance to the company. That explanation would be most
helpful if it detailed the specific processes employed by the board to ensure
that its conclusions are well-informed and well-reasoned.

In addition, the Division’s analysis of whether a proposal is “otherwise
significantly related” under Rule 14a-8(i)(5) has historically been informed
by its analysis under the “ordinary business” exception, Rule 14a-8(i)}(7).
As a result, the availability or unavailablility of Rule 14a-8(i){7) has been
largely determinative of the avallability or unavailability of Rule 14a-8(i)}(5).
Golng forward, the Division will no longer look to its analysis under Rule
14a-8(i)(7) when evaluating arguments under Rule 14a-8(i)(5). In our
view, applying separate analytical frameworks will ensure that each basis
for exclusion serves its intended purpose.

We believe the approach going forward Is more appropriately rooted in the
intended purpose and language of Rule 14a-8(i){5), and better helps
companies, proponents and the staff determine whether a proposal is
“otherwise significantly related to the company’s business.”

D. Proposals submitted on behalf of shareholders

While Rule 145-8 does not address shareholders’ ability to submit proposals
through a representative, shareholders frequently elect to do so, a practice
commonly referred to as “proposal by proxy.” The Division has been, and
continues to be, of the view that a shareholder’s submission by proxy is
consistent with Rule 14a-8.[10]

The Division is nevertheless mindful of challenges and concerns that
proposals by proxy may present. For example, there may be questions
about whether the eligibility requirements of Rule 14a-8(b) have been
satisfied. There have also been concerns ralsed that shareholders may not
know that proposals are being submitted on their behalf. In light of these
challenges and concerns, and to help the staff and companies better
evaluate whether the eligibility requirements of Rule 14a-8(b) have been
satisfied, going forward, the staff will look to whether the shareholders who
submit a proposal by proxy provide documentation describing the
shareholder’s delegation of authority to the proxy.[11] In general, we would
expect this documentation to:

« Identify the shareholder-proponent and the person or entity selected
as proxy;

» identify the company to which the proposal is directed;

« Identify the annual or special meeting for which the proposal Is
submitted;



« identify the specific proposal to be submitted (e.qg., proposal to lower
the threshold for calling a special meeting from 25% to 10%); and

« be signed and dated by the shareholder.

We believe this documentation will help alleviate concerns about proposals
by proxy, and wilf also help companies and the staff better evaluate
whether the eligibllity requirements of Rule 14a-8(b) have been satisfied in
connection with a proposal’s submission by proxy. Where this information is
not provided, there may be a basis to exclude the proposal under Rule 14a-
8(b).[12]

E. Rule 14a-8(d)
1. Background

Rule 14a-8(d) is one of the procedural bases for exclusion of a shareholder
proposal in Rule 14a-8. It provides that a “proposal, including any
accompanying supporting statement, may not exceed 500 words.”

2. The use of images in shareholder proposals

Questions have recently arisen concerning the application of Rule 14a-8(d)
to proposals that include graphs and/or images.[13] In two recent no-
action declsions,[14] the Division expressed the view that the use of “500
words” and absence of express reference to graphics or images in Rule 14a-
8(d) do not prohibit the inclusion of graphs and/or images in proposals.[15]
Just as companies include graphics that are not expressly permitted under
the disclosure rules, the Division is of the view that Rule 14a-8(d) does not
preclude shareholders from using graphics to convey information about
their proposals.[16]

The Division recognizes the potential for abuse in this area. The Division
believes, however, that these potential abuses can be addressed through
other provisions of Rule 14a-8. For example, exclusion of graphs and/or
images would be appropriate under Rule 14a-8(i)(3) where they:

« make the proposal materially false or misleading;

» render the proposal so inherently vague or indefinite that neither the
stockholders veoting on the proposal, nor the company in
implementing it, would be able to determine with any reasonable
certainty exactly what actions or measures the proposal requires;

» directly or indirectly impugn character, integrity or personal
reputation, or directly or indirectly make charges concerning
improper, illegal, or immoral conduct or association, without factual
foundation; or

« are irrelevant to a consideration of the subject matter of the proposal,
such that there Is a strong likelihood that a reasonable shareholder
would be uncertain as to the matter on which he or she is being
asked to vote.[17]

Exclusion would also be appropriate under Rule 14a-8(d) If the total
number of words in a proposal, including words in the graphics, exceeds
500.

[1] Release No. 34-40018 (May 21, 1998).

[2] Id.
(3] Id.



[4] See Staff Legal Bulletin No. 14H (Oct. 22, 2015), citing Staff Legal
Bulietin No. 14E (Oct. 27, 2009) (stating that a proposal generally will not
be excludable “as long as a sufficient nexus exists between the nature of
the proposal and the company”).

[5] Release No. 34-19135 (Oct. 14, 1982).

[e] 1d.
[Z] Release No. 34-20091 (Aug. 16, 1983).

[8] Proponents bear the burden of demonstrating that a proposal is
“otherwise significantly related to the company’s business,” See Release No.
34-39093 (Sep. 18, 1997), citing Release No. 34-19135,

[9] Release No. 34-19135.

[10] We view a shareholder’s ability to submit a proposal by proxy as
largely a function of state agency law provided It is consistent with Rule
14a-8,

[11] This guidance applies only to proposals submitted by proxy after the
date on which this staff legal bulletin is published.

[12] Companies that intend to seek exclusion under Rule 14a-8(b) based
on a shareholder’s failure to provide some or all of this information must
notify the proponent of the specific defect(s) within 14 calendar days of
receiving the proposal so that the proponent has an opportunity to cure the
defect, See Rule 14a-8(f)(1).

[13] Rule 14a-8(d) is intended to limit the amount of space a shareholder
proposal may occupy in a company's proxy statement. See Release No. 34-
12999 (Nov. 22, 1976).

[14] General Efectric Co. (Feb. 3, 2017, recon. granted Feb. 23, 2017);
General Electric Co. (Feb. 23, 2016).

[15] These decisions were consistent with a longstanding Division position.
See Ferrofiuidics Corp. (Sep. 18, 1992).

[16] Companies should not minimize or otherwise diminish the appearance
of a shareholder’s graphic. For example, if the company includes its own
graphics in its proxy statement, it should give similar prominence to a
shareholder’s graphics. If a company’s proxy statement appears in black
and white, however, the shareholder proposal and accompanying graphics
may also appear in black and white.

[17] See General Electric Co. (Feb. 23, 2017).

http://www.sec.gov/interps/iegal/cfsib14i.htm
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From: Wendt, Jon (JP) <jonathan.wendt@dow.com>

Sent: Tuesday, November 10, 2020 6:02 PM

To: John Chevedden

Cc: Birch, Kimberly (KS); Wilson, Amy (AE)

Subject: RE: Rule 14a-8 Proposal (DOW)™

Attachments: Dow - Chevedden Deficiency Letter (Shareholder Proposal 2021).pdf

Mr. Chevedden — Attached please find correspondence relating to the shareholder proposal you recently
submitted. Copies have also been sent via Federal Express to Mr. Steiner and you.

Regards,

Jonathan P. Wendt

Dow Inc.

Assistant Secretary

Director — Office of the Corporate Secretary
and Affiliated Companies

2211 H.H. Dow Way | Midland, Ml 48674
Office: 989.638.2343 | Mobile: 989.492.6104
Email: jonathan.wendt@dow.com

Seek Together”

CONFIDENTIALITY STATEMENT: This electronic message contains information that may be confidential or privileged. The information is intended
solely for the use of the individual(s) or entity(ies) named above. If you are not the intended recipient, be aware that any disclosure, copying, distribution,
or use of the contents of this message is prohibited. If you have received this e-mail in error, please notify me immediately at 989-638-2343 or by e-mail
reply and delete this message. Thank you.

*kk

From: John Chevedden |
Sent: Wednesday, October 28, 2020 10:41 PM

To: Wilson, Alan (A) <AWilson@dow.com>

Cc: Wendt, Jon (JP) <jonathan.wendt@dow.com>; Birch, Kimberly (KS) <KSBirch@dow.com>
Subject: Rule 14a-8 Proposal (DOW)™

This email originated from outside of the organization.

Dear Ms. Wilson,
Please see the attached rule 14a-8 proposal to improve corporate governance and enhance long-term shareholder
value at de minimis up-front cost — especially considering the substantial market capitalization of the company.

| expect to forward a broker letter soon so if you acknowledge this proposal in an email message it may not be
necessary for you to write aformal letter requesting a broker letter.



Sincerely,
John Chevedden
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11/05/2020

Kenneth Steiner

L2 23

Re: Account ending ***  in TD Ameritrade Clearing Inc DTC% 0188

Dear Kenneth Steiner,
As you requested this ietter confirmns that as of the datz of this letier you have continuousiy heid o

lzss than 500 shares of each of the following stocks in the above reference account since August
47, 2018:

Veliey Nationai Bancorp (VLY)

Bank of America Corporation {BAC)

Dow inc. (DOW)

The Bank of New York Melion Corporation (BK)

i we can be of any further assistance, please let us know. Just log in to your accouni and co ic the
iiessage Center to write us. You can also call Client Seivices at 500-868-38C0. Vve're avaliabis 24
houss a gday, ssven days a week.

Sincsrely,

Zabriel Elliolr
Rasource Specigiist
TD Ameritrade

Tris information is fumnished as part of & general information service and TC Ameritrace shall not be liaSle 7or any Car
arising outof any inaccuracy in the information. Because this information may differ from your 7D Ameritade menthly
siaternant, you should rely orily on the TD Ameritracde monthly stetement s the ofiiciai record of your T Ameritrace
account.

Marke( volaliiity, volume, and sysiem availability mey delay account access and trade exscutions.
TD Ameritrade, Inc., member FINRASIPC ( wosw,fina org., wnnw Sipe.org ). 70 Ameritrade s 2 rademark joinly ownes by

TD Ameritrade IP Compeny. inc. 2nd The Torsnte-Dominicn Bank. ® 2045 TD Amentrace i Company. ins. All fighze
seserved. Used with permission.






