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December 14, 2020 

VIA E-MAIL 

Office of Chief Counsel 
Division of Corporation Finance 
Securities and Exchange Commission 
100 F Street, NE  
Washington, DC 20549 
shareholderproposals@sec.gov 

Re: Dow Inc. 
Stockholder Proposal of John Chevedden 
Securities Exchange Act of 1934—Rule 14a-8 

Ladies and Gentlemen: 

This letter is to inform you that Dow Inc., a Delaware corporation (the “Company” or 
“Dow”), pursuant to Rule 14a-8(b)(1) under the Securities Exchange Act of 1934 (the “Exchange 
Act”), intends to omit from its proxy statement and form of proxy for its 2021 Annual Meeting of 
Stockholders (the “Annual Meeting”) (collectively, the “2021 Proxy Materials”) the stockholder 
proposal and statements in support thereof (the “Proposal”) received from John Chevedden as 
representative (the “Representative”) on behalf of Kenneth Steiner (the “Proponent”), a copy of 
which is attached hereto as Exhibit A. 

Pursuant to Rule 14a-8(j), we have: 

• filed this letter with the Securities and Exchange Commission (the
“Commission”) no later than eighty (80) calendar days before Dow intends to file
its definitive 2021 Proxy Materials with the Commission; and

• simultaneously sent copies of this correspondence to the Representative on behalf
of the Proponent.

Rule 14a-8(k) and Staff Legal Bulletin No. 14D (November 7, 2008) (“SLB 14D”) provide 
that stockholder proponents are required to send companies a copy of any correspondence that the 
proponents elect to submit to the Commission or the staff of the Division of Corporation Finance 
(the “Staff”). Accordingly, we are taking this opportunity to inform the Representative that if the 
Proponent, or the Representative on his behalf, elects to submit additional correspondence to the 
Commission or the Staff with respect to the Proposal, a copy of that correspondence should be 
furnished concurrently to the undersigned on behalf of Dow pursuant to Rule 14a-8(k) and SLB 
14D. 

    

***FISMA & OMB Memorandum M-07-16
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THE PROPOSAL 

The Proposal sets forth the following resolution to be voted on by stockholders at the 
Annual Meeting: 

Shareholders request that our board of directors take such steps as may be necessary to 
permit written consent by shareholders entitled to cast the minimum number of votes that 
would be necessary to authorize the action at a meeting at which all shareholders entitled 
to vote thereon were present and voting. This includes shareholder ability to initiate any 
appropriate topic for written consent.  

See Exhibit A.  
 

BASIS FOR EXCLUSION 

We hereby respectfully request that the Staff concur in our view that the Proposal may be 
excluded from Dow’s 2021 Proxy Materials pursuant to Rule 14a-8(i)(3) because it is 
impermissibly vague and indefinite such that it is inherently misleading in violation of Rule 14a-
9 under the Exchange Act. Rule 14a-8(i)(3) permits exclusion of a proposal if the proposal or 
supporting statement is contrary to any of the Commission’s proxy rules, including Rule 14a-9, 
which prohibits materially false or misleading statements in proxy soliciting materials.  The Staff 
has taken the position that a stockholder proposal is excludable under Rule 14a-8(i)(3) if it is so 
vague and indefinite that “neither the stockholders voting on the proposal, nor the company in 
implementing the proposal (if adopted), would be able to determine with any reasonable certainty 
exactly what actions or measures the proposal requires.”  Staff Legal Bulletin No. 14B (September 
15, 2004) (“SLB 14B”). 

PROCEDURAL BACKGROUND 

On October 28, 2020, Dow received notice of the Proposal via e-mail only. The submission 
did not include any proof of ownership.  

As required by Rule 14a-8(f), Dow sent a notice of deficiency (the “Deficiency Notice,” 
which is included in Exhibit B to this letter) to the Representative by overnight courier and e-mail 
on November 10, 2020, or within 14 calendar days of receipt of the Proposal. The Deficiency 
Notice specified that the Proponent must demonstrate eligibility under Rule 14a-8 within 14 
calendar days of receipt of the Deficiency Notice by (i) providing proof of ownership that satisfies 
the requirements of Rule 14a-8(b) and (ii) identification of the specific proposal to be submitted 
as required by Rule 14a-8(b) and further addressed in Staff Legal Bulletin No. 14I (November 1, 
2017). 

On November 24, 2020, within the required 14 calendar day timeframe, the Proponent sent 
(i) a revised Proposal (the “Revised Proposal,” which is included in Exhibit C to this letter), which 
clarified the Proponent’s letter to identify the specific proposal authorized to be submitted and (ii) 
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a copy of a letter from TD Ameritrade, Inc. (the “Broker Letter,” which is included in Exhibit D 
to this letter), which confirmed that the Proponent beneficially held the requisite number of shares 
of Dow continuously for at least one year as of the date of the submission of the Proposal.   

ANALYSIS 

The Proposal May Be Excluded Under Rule 14a-8(i)(3) because the Proposal is 
Impermissibly Vague and Indefinite such that it is Inherently Misleading and thereby 
Contrary to the Commission’s Proxy Rules. 

Rule 14a-8(i)(3) provides that a company may exclude a stockholder proposal from its 
proxy materials if the proposal or supporting statement is contrary to any of the Commission’s 
proxy rules. The Staff has consistently taken the position that vague and indefinite stockholder 
proposals are inherently misleading and therefore excludable under Rule 14a-8(i)(3) because 
“neither the shareholders voting on the proposal, nor the company in implementing the proposal 
(if adopted), would be able to determine with any reasonable certainty exactly what actions or 
measures the proposal requires,” as indicated in SLB 14B.  The Staff has further explained that a 
stockholder proposal can be sufficiently misleading and therefore excludable under Rule 14a-
8(i)(3) when the company and its stockholders might interpret the proposal differently such that 
“any action ultimately taken by the [c]ompany upon implementation [of the proposal] could be 
significantly different from the actions envisioned by the shareholders voting on the proposal.” 
Fuqua Industries, Inc. (March 12, 1991). Such stockholder disagreement would further complicate 
the task of the board of directors (the “Board”) in taking action to implement such proposal. 

The Staff has, on many occasions, concurred in the exclusion of stockholder proposals as 
vague and indefinite under Rule 14a-8(i)(3) where such proposals requesting certain actions, use 
inconsistent language and fail to provide any guidance as to how such inconsistencies should be 
resolved, including when such inconsistencies are based on relevant facts not addressed on the 
face of the proposal which would not allow or otherwise affect the implementation or operation of 
the proposal. For instance, in USA Technologies, Inc. (March 27, 2013), the proposal asked the 
company’s board of directors to adopt a policy requiring that the chairman of the board be an 
“independent director who has not served as an executive officer of the [c]ompany.” The company 
argued that its by-laws required that “[t]he chairman of the board shall be the chief executive 
officer of the corporation” and that the proposal therefore was vague because it did “not request 
the [b]oard to make any modification or amendment to ... the [c]ompany’s by-laws or even refer 
to the resulting direct conflict between the [p]roposal and the by-laws.” The Staff concurred that 
the proposal could be excluded under Rule 14a-8(i)(3), noting that, “in applying this particular 
proposal to [the company], neither shareholders nor the company would be able to determine with 
any reasonable certainty exactly what actions or measures the proposal requires.” Similarly, in 
Bank of America Corporation (March 12, 2013), the proposal requested for the formation of a 
committee to explore “extraordinary transactions that could enhance stockholder value, including 
but not limited to an extraordinary transaction resulting in the separation of one or more of [the 
company’s] businesses.” The company successfully argued that the proposal used “ambiguous and 
inconsistent language” providing for “alternative interpretations,” but that it failed “to provide any 
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guidance as to how the ambiguities should be resolved.” In particular, the company noted that the 
proponent’s definition of an extraordinary transaction as one “for which stockholder approval is 
required under applicable law or stock exchange listing standard” was inconsistent with examples 
of so-called extraordinary transactions throughout the proposal and the supporting statement. In 
light of this inconsistent language, the Staff concurred that the company could exclude the proposal 
under Rule 14a-8(i)(3) as vague and indefinite. 

In General Electric Company (January 15, 2014), the proposal that General Electric 
received was also from John Chevedden and Kenneth Steiner and was substantially similar to the 
Proposal submitted to Dow with one important difference. General Electric’s proposal requested 
its board of directors “to permit written consent by shareholders… includ[ing] shareholder ability 
to initiate any topic for written consent consistent with applicable law” (emphasis added). General 
Electric argued that such statements were inconsistent because implementing a right for 
stockholders to act through the written consent process, as opposed to solely at a stockholders’ 
meeting, would not entitle stockholders to “initiate any topic ... consistent with applicable law.” 
Specifically, General Electric noted that “[i]mplementing written consent, even written consent 
with no procedural restrictions and no carvedout actions where shareowners could act through a 
vote at a meeting but not through written consent, would not impact the substantive matters upon 
which shareowners are and are not entitled to act.” As an example, General Electric explained that 
“while the New York Business Corporation Law provides that shareowners may be authorized to 
set the number of directors constituting the board, [its] Certificate of Incorporation and By-Laws 
does not permit shareowners to set the size of the board at less than ten members.” To change such 
restriction would require an amendment to General Electric’s Certificate of Incorporation and By-
Laws with the requisite number of votes necessary and “[this process] will not change even if [the 
company] implemented written consent without restrictions.” In response to General Electric’s 
letter to exclude such proposal, the proponent argued that the proposal is not inherently vague or 
indefinite because “the proposal does not ask for a shareholder right to act by written consent in 
order to take action not permitted by the Certificate of Incorporation or By-Laws” and particularly 
emphasized that the proposal requests for shareholder ability to initiate any topic for written 
consent “consistent with applicable law.” The Staff was unable to concur with the view that 
General Electric may exclude the proposal under Rule 14a-8(i)(3) for being inherently vague or 
indefinite.  

As with the Staff precedent cited above and in notable contrast to the proposal in General 
Electric Company, Dow’s Proposal does not include language requesting shareholder ability to act 
by written consent consistent with applicable law. Specifically, the Proposal does not include the 
following sentence: This written consent is to be consistent with giving shareholders the fullest 
power to act by written consent in accordance with applicable law. The Proposal also does not 
include the italicized portion in the following sentence: This includes shareholder ability to initiate 
any appropriate topic for written consent consistent with applicable law. Such language was the 
central basis upon which the Proponent argued in General Electric Company that its proposal 
should not be excluded under Rule 14a-8(i)(3) for being inherently vague or indefinite. The current 
Proposal, as it is written on its face, would directly conflict or create inconsistencies with certain 
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provisions of Dow’s Amended and Restated Certificate of Incorporation (the “Certificate of 
Incorporation”), its Amended and Restated Bylaws (the “Bylaws”) and/or the Delaware General 
Corporation Law (“DGCL”), the applicable state law for Dow as a Delaware corporation.  

Similar to USA Technologies, Inc. and Bank of America Corporation, the Proposal not only 
uses inconsistent language that directly conflicts with applicable law or creates inconsistencies that 
would result in alternative interpretations as to which actions were to be taken, but also fails to 
provide any guidance as to how such conflicts or inconsistencies should be resolved. These 
statements in the Proposal are inconsistent because implementing a right for stockholders to act 
through the written consent process, as opposed to solely at a stockholders’ meeting, would not 
entitle stockholders to “initiate any appropriate topic” without directly running afoul of Dow’s 
Certificate of Incorporation or Bylaws unless actions are taken to amend such conflicting 
provisions. Any stockholder action by written consent that conflicts with a provision in Dow’s 
Certificate of Incorporation would require the Company to seek and obtain stockholder approval 
to amend its Certificate of Incorporation in the next annual meeting or a special meeting of 
stockholders in the manner prescribed by the DGCL. Similarly, any stockholder action by written 
consent that conflicts with Dow’s Bylaws could only be implemented after an amendment of such 
provision after receiving the affirmative vote of the holders of a majority of all of the shares of 
capital stock of Dow then entitled to vote generally in the election of directors. However, the 
Proposal neither acknowledges the need for such amendments nor provides any guidance as to 
how such conflicts or inconsistencies should be resolved.  In contrast to General Electric Company 
in which the proposal had a defined or ascertainable scope under which such Proposal should be 
applied, such as the limitation provided by the phrase “consistent with applicable law,” the current 
Proposal does not have any such limitation. If the Board were to implement the Proposal as it is 
written on its face, it may result in permitting shareholders to act by written consent to take actions 
that are not permitted under Dow’s Certificate of Incorporation or Bylaws and could have very 
different consequences than shareholders envisioned by approving it. 

For instance, under the DGCL, the number of a company’s directors is to be set “by, or in 
the manner provided in, the bylaws” unless the certificate of incorporation provides otherwise. See 
DGCL § 141(b). As permitted by the DGCL, Dow’s Certificate of Incorporation and Bylaws 
restrict such right to the Board,1 and this process would not change even if the Company 
implemented the Proposal by taking the steps necessary to authorize action by written consent. To 
allow the stockholders to set the size of the Board would require the Company to seek and obtain 
stockholder approval to amend its Certificate of Incorporation and Bylaws. The stockholders 
would not be able to initiate a change in the size of the Board by written consent, notwithstanding 

 
1 Section 5.2 of Dow’s Certificate of Incorporation states, in part: 

The number of directors constituting the entire Board of Directors shall be fixed from time to time 
exclusively by a vote of a majority of the entire Board of Directors in the manner provided in the Bylaws. 

 
Section 3.1 of Dow’s Bylaw states, in part: 

The business and affairs of the Company shall be managed by or under the direction of its Board. The 
number of Directors constituting the entire Board shall be not less than six nor more than twenty-one, as 
fixed from time to time exclusively by a resolution of majority of the entire Board.  
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the assertion in the Proposal that its implementation will provide stockholders the ability to initiate 
any appropriate topic for written consent. 

Likewise, the DGCL permits certain types of mergers, such as a merger with a single direct 
or indirect wholly-owned subsidiary, without requiring the approval of stockholders, unless the 
company’s certificate of incorporation provides otherwise. See DGCL § 251(g). As permitted by 
the DGCL, Dow’s Certificate of Incorporation does not grant stockholders such a right. Thus, the 
right to act by written consent would not authorize stockholders to act on such mergers by written 
consent without a corresponding amendment of the Certificate of Incorporation, yet the Proposal 
does not acknowledge this fact. 

These examples demonstrate that implementing the Proposal to permit written consent by 
shareholders, including shareholder ability to “initiate any appropriate topic” for written consent, 
would result in direct conflict or inconsistencies with applicable provisions of Dow’s Certificate 
of Incorporation and Bylaws, and is therefore inherently vague and misleading. In order to resolve 
such conflicts or inconsistencies, Dow would need to amend its Certificate of Incorporation and 
Bylaws, which the Proposal neither acknowledges nor requests to do. Further, the Proposal fails 
to provide any guidance as to how such conflicts or inconsistencies should be resolved and lacks 
any defined or ascertainable scope under which such Proposal should be applied, such as the 
limitation provided by the phrase “consistent with applicable law” in General Electric Company. 
If the Board were to implement the Proposal as it is written on its face, it may result in permitting 
shareholders to act by written consent to take actions that are not permitted under Dow’s Certificate 
of Incorporation or Bylaws and could have very different consequences than shareholders 
envisioned by approving it. As a result, in applying this particular Proposal to Dow, the effect of 
the Proposal’s statement to “include shareholder ability to initiate any appropriate topic for written 
consent” directly conflicts and creates inconsistencies with Dow’s Certificate of Incorporation and 
Bylaws without providing any guidance as to how such ambiguities should be resolved.  If the 
Proposal were to be included in the 2021 Proxy Materials, Dow’s stockholders voting on the 
Proposal would not have any reasonable certainty as to the actions or measures upon which they 
would be voting.     

Accordingly, the Company believes that it may exclude the Proposal in its entirety from 
the 2021 Proxy Materials under Rule 14a-8(i)(3) because the Proposal is impermissibly vague and 
indefinite such that it is inherently misleading in violation of Rule 14a-9, which prohibits 
materially false or misleading statements in proxy soliciting materials and therefore contrary to the 
Commission’s proxy rules.  
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CONCLUSION 

Based upon the foregoing analysis, we respectfully request that the Staff concur with the 
Company’s view and confirm that the Staff will not recommend enforcement action to the 
Commission if the Company excludes the Proposal from its 2021 Proxy Materials. If the Staff does 
not concur with the Company’s position, we would appreciate an opportunity to confer with the 
Staff concerning these matters prior to the issuance of its response. We would be happy to provide 
you with any additional information and answer any questions that you may have regarding this 
subject. Correspondence regarding this letter should be sent to Richard B. Alsop at (212) 848-7333 
or Richard.Alsop@Shearman.com.  Please let us know if we can be of any further assistance in 
this matter. 

Respectfully yours, 

Richard B. Alsop 

Attachments 

cc: John Chevedden 
Amy E. Wilson, Dow Inc.  
Jonathan P. Wendt, Dow Inc. 
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From: Wendt, Jon (JP) <jonathan.wendt@dow.com>
Sent: Tuesday, November 10, 2020 6:02 PM
To: John Chevedden
Cc: Birch, Kimberly (KS); Wilson, Amy (AE)
Subject: RE: Rule 14a-8 Proposal (DOW)``    
Attachments: Dow - Chevedden Deficiency Letter (Shareholder Proposal 2021).pdf

Mr. Chevedden – Attached please find correspondence relating to the shareholder proposal you recently 
submitted.  Copies have also been sent via Federal Express to Mr. Steiner and you. 

Regards, 

Jonathan P. Wendt 
________________________________________  
Dow Inc.  
Assistant Secretary 
Director – Office of the Corporate Secretary 
and Affiliated Companies
2211 H.H. Dow Way | Midland, MI 48674 
Office: 989.638.2343 | Mobile: 989.492.6104  
Email: jonathan.wendt@dow.com  

CONFIDENTIALITY STATEMENT: This electronic message contains information that may be confidential or privileged. The information is intended 
solely for the use of the individual(s) or entity(ies) named above. If you are not the intended recipient, be aware that any disclosure, copying, distribution, 
or use of the contents of this message is prohibited. If you have received this e-mail in error, please notify me immediately at 989-638-2343 or by e-mail 
reply and delete this message. Thank you. 

From: John Chevedden [ ]  
Sent: Wednesday, October 28, 2020 10:41 PM 
To: Wilson, Alan (A) <AWilson@dow.com> 
Cc: Wendt, Jon (JP) <jonathan.wendt@dow.com>; Birch, Kimberly (KS) <KSBirch@dow.com> 
Subject: Rule 14a-8 Proposal (DOW)``  

This email originated from outside of the organization. 

Dear Ms. Wilson, 
Please see the attached rule 14a-8 proposal to improve corporate governance and enhance long-term shareholder 
value at de minimis up-front cost – especially considering the substantial market capitalization of the company. 

I expect to forward a broker letter soon so if you acknowledge this proposal in an email message it may not be 
necessary for you to write a formal letter requesting a broker letter. 

 

***
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Sincerely, 
John Chevedden   
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